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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDBLL, HOLMES. Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit .Judge Portland, Me. 

Hon. WILLIAM SCHOFIBLD, Circuit .Judge Malden, Mass 

Hon. CLARHNCB HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New Yorlt, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge Utloa, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. MARTIN A. KNAPP, Circuit Judge' Washington, D. C. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEBDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York-' New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge. S. D. New Y'ork New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNXNO, Circuit Judge Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. ROBERT WODROW ARCHBALD, Circuit Judge' Washington, D. C. 

' Appointed December 20, 1910. Designated to serve flve years in Commerce Court. 

"Died October 9, 1911. 

• Appointed January 31, 1911. Designated to serve four years in Commerce Court. 

189 1\ (v) 



ri 189 FEDERAL REPORTEB 

Hon. EDWARD G. BRADFORD, District JuiJge, Delaware Wllmlngton, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadelpliia, Pa, 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsyivania Pliiladelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES F. ORR, District Judge, W. D. Penn.sylvania Pittsburg, Pa. 



FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon, THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Jud.ge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District .Tudge, E. and W. D. S. C. Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. -Virginia Riehmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R, LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge HuntsvUle, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabania Montgomery, Ala. 

Hon. WM, I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN. District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Plorida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. POSTER, District Judge, B. D. Louislana New Orléans, La, 

Hon. ALBCK BOARMAN, District Judge, W. D. Louislana Shreveport. La, 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RDSSBLL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. JOHN M. HARLAN, Circuit Justice* Washington, D. C. 

Hon. HENRY F. SBVERENS, Circuit Judge' Kalamazoo, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge" Kalamazoo, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPBiNI, Circuit Judge Grand Rapids, Mich. 



' Died October 14, 1911. 
'Resigned to take eflect October 3, 1911. 

• Appointed Circuit Judge to take eflect October 3, 1911, in place of Henry P. Severens, 
Circuit Judge. 



JUDGBS OF THE COURTS VU 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisviile, Ky. 

Hon. ALEXIS C. ANGBLL, District Judge, B. D. Mictilgaii Détroit, Micli. 

Hon. ARTHUR C. DENISON, District Judge, W. D. Michigan' Grand Rapids, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Micliigan' Muslcegon, Mioli. 

Hon. JOHN M. KILLITS, District Judge, N. D. Oliio Toledo, Otiio. 

Hon. WM. D. DAY, District Judge, N. D. Ohio Cleveland, Oiiio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Oliio Cincinnati, Oliio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columl)us, Ohio. 

Hon. EDWARD T. SANPORD, District Judge, B. and M. D. Tennessee Knoxville, Tenn. 

Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS B. BAKBR, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H, SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JtILIAN W. MACK, Circuit Judge" Washington, D. C. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District .ludge, S. D. Illinois SpringJleld, IlL 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QCARLES, District Judge, E. D. Wisoonsin» Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTBR, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit .Tudge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge" Washington, D. C. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Littie Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon, DAVID P. DYER, District Judge, E. D, Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. Oklahoma Muskogee, OkI. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



« Appointed Circuit Judge to take effect October 3, 1911, in place of Henry P. Severens, 

Circuit Judge. 
' Appointment effective October 3, 1911, in place of Arthur C. Denison, District Judge. 

• Appointed January 31, 1911. Designated to serve one year in Commerce Court. 

• Died October 7, 1911. 

" Appointed January 31, 1911. Designated to serve two years in Commerce Court 
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NINTH CIRCUIT 



Hon. J0SB3PH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Jucige Portland, Or. 

Hon. ERSKINEM. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge..: San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge" Washington, D. C. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WELLBORN, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLYBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise. Idaho. 

Hon. WM. C. VAN FLBET, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregcn Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana" Helena, Mont. 

COMMERCE COURT 

Hon. MARTIN A. KNAPP, Presiding Judge Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Associate Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN E. CARLAND, Associate Judge Washington, D. C. 

Hon. JULIAN W. MÀCK, Associate Judge Washington, D. C. 



" Appointed January 31, 1911. Designated to serve three years in Commerce Court. 
" Résignation effective October 15, 1911. 
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CASES 

ARGUED AND DETERMINED 

IN TBB 

UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS 

AND THE COMMERCE COURT 



UNION PAC. R. CO. V. CITX OF GEHBLEY et al.t 
SAME V. DENVDR, L. & N. W. RY. CO. 
{Circuit Court of Appeals, Mghth Circuit. June 21, 1911.) 
Nos. 3,483, 3,484. 

L PtrBMO Lands (§ 83*) — Grant to Railboads — Right of Wat. 

The effeet of Act March 3, 1869, c, 127, 15 Stat 324. authorizing the 
Union Pacific Rallroad Compauy, Eastern Division, to adopt tbe roadbed 
bf the Denver Pacliic Railvvay & Telegraph Company between Denver 
and Cheyenne as a part of its Une, and to grant to the Denver Company 
the perpétuai use of its rlght of way, was to extend to such company the 
grant of right of way over the public lands 400 feet wide made to the 
Eastern Division by Act July 2, IStU, c. 21G, 13 Stat 356. That grant 
was an absoiute grant in presentl, reniaining as a float until the definlte 
location or actual construction of the road, and, by vlrtue of the act of 
1809, the Denver Company acquired title to such right of way over ail 
lands whlch were public lands on July 2. 1864, and ail persons acqulring 
tltle to, or rlghts in, any of such lands after that date took subject to 
such right of way. Reed, District Judge, dissenting. 

[Ed. Note. — For other cases, see Publie Lands, Dec. Dtg. § 83.*] 

2. Public Lands (§ 83*) — Géant of Railboad Right of Way — Construction. 

The flllng by the Union Pacifie Rallroad Company, Eastern Division, of 
a map of its gênerai route, prlor to the transfer of its rights to the Den- 
ver Company, requlred to obtaln a tentative withdrawal of its land grant 
from sale or entry by the luterior Department, did not affect the grant 
of right of way, which, unlike the land grant, was subject to no conditions 
that the lands should be free from honiestead or other claims at the date 
of definlte location of its Une, but was absoiute. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dlg. § 83.*] 

8. Public Lands (§ 79*) — Grant of Railboad Right of Wat— Consteuction 
— Advebse Rights. 

A mère settlement upon a tract of public land does not Initiate any 
right in the settler which will defeat a subséquent grant of right of way 
over such land to a railroad company, but his rlghts in that respect at 
most could only date from the time he flled his declaratory statement. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 244-246; 
Dec. Dlg. § 79.*] 

•For other cases see same toplc & { number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
189 F. — ^1 t Eeliearing denled. 
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4. Eminent Domain (§ 280*) — Equitable Estoppel— Eights Which mat be 

acquibed. 

Property whIch can be acquired by the exercise of the power of eminent 
domain may be acçtulred for the saiiàe public use by the application of the 
doctrine of équitable esîtoppel.'- 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dlg. § 280.*] 

5. Eailboads (§ 82*) — ^Rioifr of Way Ïhbough Publiô. Lands— Acquies- 

OENCE IN OCCUPANCY BY Otiieb Cokpokations. 

The predecessor in interest of complainant railroad company obtained 
by grant from Çongress right of way for its road 400 feet wide through 
•; the public lands, and also tltle to every alternate section, of such lands 
iinder thé sarbe grant. Certain of such lands were sold under Its author- 
ity to a colony and eonveyed bydeed, reserving a right of way of 200 
feet. *îh.é eolbny also acquired title to adjoining lands and eonveyed 
to the Company a right of way over the same 100 feet wide, with 100 feet 
additional for station grounds, which "coliveyance wais accepted by the 
Company. The colony then laid out and platted on its lands what is now 
the défendant city of Greeley, with streets and blocks extending to the 
100 and 150 feet right of way, and such streets were Improved and the 
lots sold and fenced and Improved by the purchasers. From time to time 
during 40 years complainant and its predecessors purchased and paid 
for lots within the 400 feét limlts of the original right of way, and also 
obtaiijed from the city franchises to use streets thereon. Various other 
railroad companies also obtained franchises, and purchased and occupied 
with their lines and buildings lots within such limits, one of which was 
organized and owned and controlled by complainant's predecessor. Held 
that, as against the city and such other public service corporations having 
the power. of ;eminent domain, coinplalnant was estopped to assert titlè 
to or right of way over, the lands lying outside of the 100 and 200 feet 
Umits in which It had acquiesced for such length of time. Sanborn, Cir- 
cuit Judge, disseijting. 

[Ed. Note. — For other, cases, see Railroads, Dec. Dlg. § 82.*] 

Appeals from the Circuit Court of the United States for the District 
of Colorado; 

Suit in equity by the Union Pacific Railroad Company against 
the City of Greeley and others, and against the Denver, Lyaramie & 
Northwestern Railway Company. Decree for défendants in each case, 
and complainant appeals. Affirmed. 

Clayton C. Dorsey (Wm. V. Hodges and N. H. Loomis, on the 
brief), for appellant. ; ^ 

Henry McAlUster, Jr., E. E. Whitted, and A. D. Quaintance (Jo- 
seph C. Ewing, F. J. Green, John D. Milliken, Joseph C. Helm, James 
E. Kelby, Joël, F. Vaile, and William N. Vaile, on the brief), for ap- 

DCilCGS. , , 

William P. Malburn (Charles S. Thomas, W. H. Bryant, and 
George L. Nye, on the brief), amici curias. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
REED, District Judges. 

W. H. MUNGER, District Judge. Thèse suits involve the same 
question. They were commenced by complainant in the court below 
to remove clouds upon the title to its alleged right of way through 
certain tracts of land in Wéld county, Colo. (between Denver in that 
State and Cheyenne, Wyo.), and to procure injunctions prohibiting any 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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interférence with the full use and enjoyment of such claimed right 
of way. Complainant daims a right of way 400 feet in width through 
the tracts in question by virtue of the grant of right of way by Con- 
gress to the Union Pacific Railroad and its branches. The respondents 
deny that complainant bas a right of way through the tracts of land 
in question 400 feet in width by virtue of any act of Congress, and 
farther allège certain facts as an estoppel. 

[1] In the détermination of the case it becomes important to first 
inquire what right of way, if any, was granted by Congress through 
the lands in question. 

July 1, 1862, Congress passed the first of the Pacific Railroad acts 
under which complainant bases any right. Act July 1, 1862, c. 120, 12 
Stat. 489. This act in brief provided for the incorporation of the 
Union Pacific Railroad Company and the construction of a railroad 
commencing at the one-hundredth meridian in Nebraska, between the 
south margin of the valley of the Republican river and the north 
margin of the valley of the Platte river, and extending to the western 
boundary of Nevada; also authorized the construction of certain 
branch lines, commencing at the Missouri river, to connect with the 
main line at the one-hundredth meridiian. This act granted to said 
main line and branches a right of way over the public lands of the 
United States 400 feet in width, and, to aid in the construction of the 
roads, granted five alternate sections of public lands designated by odd 
numbers within the limits of ten miles on each side of each of said 
roads, which hadi not been sold, reserved, or otherwise disposed of by 
the United States, and to which a pre-emption or homestead claim had 
not attached at the time the line of said road should be definitely fixed. 
An exception was also contained as to minerai lands. To aid f urther 
in the construction, a grant of bonds was made. The act provided also 
that, upon the acceptance of the act by the company, andi the filing of 
a map within two years of the passage of the act, designating the gên- 
erai route of said road as near as might be, the Secretary of the In- 
terior should cause the laiîds within 15 miles of said designated route 
to be withdrawn from pre-emption, private entry, and sale, thus af- 
fording the company protection in its grant of lands from subséquent 
disposition by sale, pre-emption or homestead entry in case of a dévi- 
ation or variation between the gênerai and finally adopted route to 
the extent of 5 miles on each side of the line of gênerai route. By the 
ninth section of the act, the Leavenworth, Pawnee & Western Rail- 
road Company was designated as one of the branches, given the ben- 
efit of the same grant of right of way and lands in aid of its construc- 
tion, such branch road to connect with the main line at the one- 
hundredth meridian. Thèse respective grants were made subject to 
the right to the use of the said roads by the government for postal, 
military and other purposes, the particulars in respect to which it is 
unnecessary hère to specify. 

The grant of the right of way and of the aid lands were each in 
presenti. The grant of the right of way difïeredi from the grant 
of lands in this: The grant of right of way was absolute, contain- 
ing no réservations or exceptions, while as to the alternate sections 
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of land, ît excepted from the grant the lands which Had teen "sold, re- 
served or otherwise disposed of by the United States, and to which a 
pre-emption or homestead claim may net hâve attached at the time the 
line of said road is definitely fixed." Thèse grants, while in presenti 
and effective from the date of the passage of the act, remainedi as a 
Soat until the fiUng of the map of the definite location. Upon the 
fihng of the map of the definite location, the grant became fixed and 
definite. As to the right of way, parties who, after the passage of 
the act and before the map of definite location was filed, acquired any 
of the public lands by purchase, pre-emption or homestead entry, took 
the same subject to the right of way being definitely located thereon. 
R. R. Co. V. Baldwin, 103 U. S. 426, 26 L. Ed. 578. 
The act contained the f ollowing provision : 

"And the better to aceompllsh the object of thls act, namely, to promote 
the publie interest and welfare by the construction of said road and tele- 
graph line, and lieeplng the same In worklng order, and to secure to the 
government at ail times (but particularly in time of war) the use and heneflt 
of the same for postal, œilitary and other purposes, Oongress may, at any 
time, hayipg due regard for the rights of said companies named hereln, add 
to, alter, amend or repeal thls act." 

, As the right of way claimed' by complainant in thèse cases is based 
upon the grant to the branch line designated as the Leavenworth, 
Pawnee & Western Railroad Company, we shall deal with the amenda- 
tory àcts only to the extent that that branch was afïected. 

On July 2, 1864, Congress passed an act (Act July 2, 1864, c. 216, 
13 Stat. 356) amending the act of July 1, 1862. This amendatory act 
doubled the land grant by giving to the roads ten of the alternate 
sections on each side of the line thereof, subject to the same excep- 
tions as in the original act, and directed the withdrawal by the Sec- 
fetary of the Interior of the lands within the limits of twenty-five 
miles on each êide of the road upon the filing of a map showing the 
gênerai route, Section 9 of the amendatory act contained this pro- 
vision : ' 

"That any Company authdrized by thls act to construct Its road and tele- 
gr:i U Une from the Missouri river to the initial point aforesald may con- 
struct its rdad and telegraph line so as to connect with the Union Pacific 
Railroad at any point westwardly of such initial point, in case such company 
shall deem such .westward connection more practicable or désirable; and in 
aid of the construction of so mueh of its road and telegraph Une as shall be 
a departure from the route hereinbefore provided for its road such company 
Bhall be éntitled to ail the beneflts and be subject to ail the conditions and 
restrictions of thls act." 

It farther provided, however, that the branch lines should not re- 
ceive bonds from the United States to aid in the construction of such 
portion of the road as should be extended to a connection with the 
Union Pacific Railroad west of the one-hundredth degree of longitude. 
The Leavenworth, Pawnee & Western Railroad Company in the mean- 
time changed its name to the Union Pacific Railroad Company, East- 
ern Division. By this amendatory act the grant of the right of way 
and the alternate sections in aid of the construction of the road was 
extended over the public lands west of the one-hundredth meridian, 



UNION PAC. R. CO. V. CITY OF GREELEY 5 

continued as a float as under the original act until the definite loca- 
tion of the road. Mo., Kas. & Texas Ry. Co. v. Kas. Pac. Ry. Co., 97 
U. S. 491-494, 24 L. Ed. 1095 ; U. S. v. Kas. Pac. Ry. Co., 99 U. S. 
455-457, 25 L. Ed. 289; Stuart v. U. P. R. Co., 178 Fed. 753, 103 
C. C. A. 89. 

We are cited to the case of U. P. R. Co. v. Harris, 215 U. S. 386, 30 
Sup. Ct. 138, 54 L. Ed. 246, as holding that the grant of the right oi 
way west of the one-hundredth meridian did not take effect until the 
passage of the subséquent act of July 3, 1866 (Act July 3, 1866, c. 159, 
14 Stat. 79). That case and the effect of the décision was fully con- 
sidered by this court in Stuart v. U. P. R. Co., supra. In the opinion 
written by Mr. Justice Van Devanter, then Circuit Judge, the Harris 
Case was by him analyzed. With that opinion we are now content. 

The act of 1866 extended the time to designate the gênerai route 
of the road and to file a map thereof until the Ist day of December, 
1866, and provided that its connection with the main Une of the 
Union Pacific should not be at a point more than fifty miles west- 
wardly from the meridian of Denver in Colorado. This act of 1866 
contained no grant of lands or right of way; simply extended the 
time in which to file the map showing the gênerai route of the road 
and fixed the most westwardly point at which it could connect with 
the main line of the Union Pacific. Such being our interprétation of 
the before-mentioned acts of Congress, it follows that the grant of the 
right of way, after the passage of the act of July 2, 1864, existed as 
an inchoate right over any of the public lands, west of the one-hun- 
dredth meridian to any point upon the main line of the Union Pacific 
which might be selected by the Union Pacific Railroad Company, East- 
ern Division. If, then, the lands in question were unappropriated 
public lands on July 2, 1864, the company's right to construct its road 
over the same and obtain a right of way 400 feet in width is unde- 
niable and the subséquent entry of the lands by individuals under the 
land laws of the United States was subject to such inchoate right 
being exercised by the company. 

In the meantime, in the year 1867, the Denver Pacific Railway & 
Telegraph Company incorporated under the laws of the state of Colo- 
rado and prior to March 3, 1869, located and graded a line of road 
from Denver to a connection with the main line of the Union Pacific 
at Cheyenne, Wyo. That road not having a right of way over the 
public lands, Congress by an act passed March 3, 1869 (Act March 
3, 1869, c. 127, 15 Stat. 324), authorized and empowered the Union 
Pacific Railroad Company, Eastern Division, to contract with the 
Denver Pacific Railway & Telegraph Company for the construction, 
opération, and) maintenance of that part of its line of railroad and 
telegraph between Denver and the connection with the main line of 
the Union Pacific at Cheyenne, to adopt the roadbed already graded 
by said Denver Pacific Railway & Telegraph Company as its line, 
and to gi-ant to Denver Pacific Railway & Telegraph Company the 
perpétuai use of its right of way and dépôt grounds, and to transfer 
to it ail the rights and privilèges, subject to ail the obligations per- 
taining to said part of its line, and ail the provisions of law for the 
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Opération of the Union Pacific and its branches and connections as 
a continuons line should apply the same as if the roadi from Denver 
to Cheyenne had been constructed by the said Union Pacific Railroad 
Company, Eastern Division, but the Union Pacific Railroad Company, 
Eastern Division, was not authorized to fix the rates of tarifif for the 
Denver & Pacific Railway & Telegraph Company. The two com- 
panies, the Union Pacific Railroad Company, Eastern Division, and 
the Denver Pacific, were authorized to mortgage their respective por- 
tions of said road for an amount not exceeding $32,000 per mile to 
enable them respectively to borrow money to construct the road, and 
each of the companies should receive patents to the alternate sections 
of land along their respective Unes of road in like manner and within 
the same limits as then provided for by lawr in case of lands granted 
to the Union Pacific Railwray Company, Eastern Division. This act, 
in the case of U. S. v. U. P. Ry. Co., 148 U. S. 562, 13 Sup. Ct. 724, 
37 L,. Ed. 560, was construed not as a new and independent grant, but 
as a continuation of the grant bef ore made to the Union Pacific Rail- 
road Company, Eastern Division, and an adoption of the grade of 
the Denver Pacific Railroad Company between Denver and Cheyenne, 
as a part of the continuous line of the Union Pacific, Eastern Division, 
from the Missouri river to its connection with the main line at Chey- 
enne, 

As we hâve before said, the grant of the lands and the right of 
way was an inchoate right, consisting of a float, until the line was 
definitely fixed between Denver and Cheyenne over the route then 
graded by the Denver Pacific Company, and in the case of U. S. v. 
U. P. Ry. Co., supra, it was specifically held that this inchoate right 
to that portion of the land grant was transferred to the Denver Pacific 
Company, If the inchoate right to the granted lands could be trans- 
ferred by authority of Congress we perceive no reason why the in- 
choate right to the right of way could not also be thus transferred. 

[2] The road filed a map after the passage of the act of July 2, 
1864, showing the gênerai route of its line forming a connection with 
the main line at the one-hundredth meridian, and after the passage 
of the act of 1866 it filed another map showing the gênerai route to 
Denver, thence northerly along the South Platte river to the Cache le 
Poudre river, thence westerly to a point near what is now Et. Col- 
lins, the main' line of the Union Pacific not having at that time been 
constructed fhat far westerly; the exact point of junction could not be 
determined. ' We regard the filing of the map of gênerai route unim- 
portant in the détermination of this controversy. A map showing the 
gênerai route of the proposed line of road was a requirement for the 
purpose of enabling the Interior Department to withdraw from dispo- 
sition lands which might accrue to the Company under the grant of 
alternate sections. As to the right of way, that remained a float until 
the filing of a map of definite location or, without such map, until the 
actual construction or completion of sections of the road and accept- 
ance thereof by the government. Then only did the right of way 
become fixed, definite, and certain. The language of the several acts 
plainly distinguishes the différence in this respect between the grant cf 
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the right of way and the grant of lands. Bybee v. O. & C. R. Co-, 139 
U. S. 663, 11 Sup. et. 641, 35 L. Ed. 305; U. S. v. Southern Pac. R. 
Co., 146 U. S. 570-599, 13 Sup. Ct. 152, 36 L. Ed. 1091 ; Nielsen 
V. Northern Pac. R. Co. (C. C. A.) 184 Fed. 601. 

[3] We next proceed to ascertain if the lands in question were, ou 
the 2d of July, 1864, pubHc lands. The only daim made that at that 
date any portion of the lands had been withdrawn from the category 
of public iands is based upon the fact that one Andrew Lemon' on 
June 23, 1865, filed in the local land office bis declaratory statement 
under the pre-emption laws as to a portion of the lands. In such 
declaratory statement he alleged bis settlement upon the land as oï 
May 1, 1864, it thus appearing that, while bis settlement antedated 
the passage of the act of July 2, 1864, be filed no déclaration of claim 
in the land office until nearly one year after the passage of that act. 
The mère settlement upon the land did not initiate in him any right 
which defeated the grant of right of way. His rights in that respect 
at most could only date from the time he filed his declaratory state- 
ment in the local land office. Northern Pac. R. Co. v. Colburn, 164 
U. S. 383, 17 Sup. Ct. 98, 41 L. Ed. 479 ; Russian- American Packing 
Co. V. U. S., 199 U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314. _ _ 

The question remains to be considered whether the complainant is 
now estopped from asserting a claim as against respondents to the 
right of way over such lands the full width of four hundred feet. The 
facts upon which the claim of estoppel is based may be briefly sum- 
marized as follows: 

After the passage of the act of March 3, 1869, and under date of 
March 19, 1869, the Union Pacific Railway Company, Eastern Divi- 
sion, and the Denver Pacific Railway & Telegrapb Company entered 
into a contract in writing, whereby the Denver Pacific Railway & 
Telegrapb Company completed a line of road between Denver and 
Cheyenne, and the Union Pacific Railway Company, Eastern Division, 
transferred to it its grant of right of way and aid lands acquired under 
the before-mentioned acts of Congress. The road between Denver and 
Cheyenne was constriicted, and the commissioners appointed to ex- 
amine andi report to the Président made a report showing the con- 
struction of the road, which report was accepted by the Président 
of the United States and the Secretary of the Interior. Under date 
of August 10, 1869, the Denver Pacific Railway & Telegrapb Company 
executed upon ail its property, including the right of way and the odd- 
numbered sections granted to aid in the construction of the road, a 
mortgage or trust deed, to secure an issue of bonds, in the sum of 
$2,500,000. The trustées therein named qualified and under the terms 
and authority given by said mortgage or trust deed executed and ac- 
knowledged tbeir written authorization and power of attorney to John 
Evans, one of tbeir number, authorizing him to make conveyances of 
any of the mortgaged property upon request of the Denver Pacific 
Railway & Telegrapb Company, such power being authorized by the 
laws of the then territory of Colorado and the terms of the trust deed. 
Pursuant to the authority given in said deed of trust, John Evans, as 
trustée, duly conveyed, on or about the 13th day of April, 1870, to 
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Horace Greeley, as trustée, in trust for Nathan C. Meeker, Robert A. 
Cameron, Henry T. West and their associâtes, known and designated 
as the Union Colony, section 17 and a portion of section 5, which in- 
cluded a part of the lands in controversy in this action, reserving as 
the right of way of the railway company a strip only 200 feet in width. 

In the year 1870, a committee, representing an association of per- 
sons désirons of settling in the territory of Colorado, selected the site 
of the présent city of Greeley and the surrounding country as the loca- 
tion for such settlement, and duly incorporated the Union Colony of 
Colorado under the laws of the then territory of Colorado. That im- 
mediately upon the incorporation of the Union Colony, it acquired by 
good and sufficient warranty deeds of conveyance from the respective 
entrymen and patentées the title other than that of the Denver Com- 
pany to a right of way, if any, to ail of the lands involved in this 
controversy, together with other lands. None of the deeds to the 
Union Colony for any of such lands contained réservations of any 
character of any right of way of the Denver Pacific Railway & Tele- 
graph Company or any other company, excepting the tract before men- 
tioned conveyed by Evans, trustée, ahhough the Denver Pacific Rail- 
way & Tçlegraph Company had constructed its road over the premises 
prior to the acquisition of title by the Union Colony Company. After 
so acquiring title, and before August 23, 1870, the Union Colony 
surveyed and platted into blocks, lots, streets, alleVs and avenues, 
the town (now city) of Greeley and duly filed witli the county re- 
corder of Weld county its plat, and on the 21st day of October, 1870, 
the Union Colony made, executed and dehvered to the Denver Pacific 
Railway & Telegraph Company a right of Way of 50 feet on each 
side of the center line or track of said Denver Pacific Railway & 
Telegraph Company through said toVvn of Greeley, the entire width 
ôf said right of way being 100 feet, commencing at the southeast 
corner of the town plat of said town of Greeley and running north 
through blocks 101, 100, 82, 79, 62, 39, 22, 19 and 2, as platted, 
and a right of way of 200 feet along the Hne or track of said rail- 
way company within blocks 42 and 59, being one hundred and fifty 
feet through said blocks on the east side of said railway company's 
track and fifty feet on the west side, said two hundred foot strip 
being fOr dépôt grounds and dépôt purposes, and in said deed said 
Union Colony agreed to lay out and construct along and east of said 
ri'ght df way a street sixty-six feet wide, running north and sbuth 
within said blocks 42 and 59, and the railway company, in considération 
of said deed,. agreed to erect within three months from the date there- 
of a good and substantial building for a f reight and passenger dépôt. 

The Union Pacific Railway Company, Eastern Division, piirsuant 
to an act of Congress of March 3, 1869 (15 Stat. 348), changed its 
name to Kansas Pacific Railway Company, and in January, 1880, 
the Union Pacific Railroad Company (main line), the Kansas Pacific 
Railway Cortipany, and the Denver Pacific Railway & Telegraph Com- 
pany entered into articles of consolidation, forming a new and Con- 
solidated company under the name of "the Union Pacific Railway 
Company," which acquired ail the right and interest of the three com- 
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pallies in the respective roads. The Union Pacific Raiiway Company 
made purchases of portions of lots lying within the claimed 400-foot 
right of way from the grantees of the Union Colony, paying valuable 
considérations therefor as follows : March 3, 1886, from Henry 
Hoyt; March 15, 1886, from Joseph Joyce; under date of August 11, 
1900, the complainant, Union Pacific Railroad Company, from James 
M. Freeman and Emma Freeman; on October 25, 1901, the complain- 
ant. Union Pacific Railroad Company from the Greeley Sugar Com- 
pany. AU of said deeds were by the Union Pacific Railvvay Company 
duly filed for record, and the raiiway company for the first time went 
into actual possession and occupancy of said lands. At various times 
complainant and its predecessors in title, being désirons of construct- 
ing, maintaining and operating varions railroad tracks upon certain 
streets, avenues, alleys, and public places in Greeley, within the now 
claimed 400-foot right of way, applied to the board of trustées of the 
town of Greeley, and the city council of the city of Greeley, after the 
town became a city, for the right and privilège so to do, and said 
bodies did thereupon under the laws of the state of Colorado, enact 
certain ordinances to that end, which were duly approved by the mayor, 
and thereafter the complainant and its predecessors accepted said 
ordinances and grants, and did construct, maintain, and operate, and 
complainant is now maintaining and operating, the tracks authorized 
by said ordinances. Such ordinances, according to their respective 
numbers, their respective dates of approval, and the names of the 
respective grantees therein designated, are : 

Ordinance No. 50, approved March 16, 1886, to the Union Pacific 
Raiiway Company (complainant's predecessor). 

Ordinance No. 102, approved September 17, 1901, to Union Pacific 
Railroad Company (complainant). 

Ordinance No. 104, approved December 5, 1901, to Union Pacific 
Railroad Company (complainant). 

Ordinance No. 107, approved May 20, 1902, to Union Pacific Rail- 
road Company (complainant). 

Ordinance No. 111, approved December 2, 1902, to Union Pacific 
Railroad Company (complainant). 

Ordinance No. 191, approved June 15, 1909, to Union Pacific Rail- 
road Company (complainant). 

Under the laws of the state of Colorado in effect during the year 
1909, the city council of Greeley had no power to grant the use of, or 
the right to lay down any railroad track in any street to complainant 
except upon the written consent of the owners of the land, represent- 
ing more than one-half of the frontage of the street, or so much there- 
of as was sought to be used for railroad purposes. Under the statute 
complainant did, prior to the passage of said Ordinance No. 191, file 
with the city council of Greeley the written consent of the owners of 
land representing frontage of the streets sought to be used for its rail- 
road purposes under said ordinance. Ail the persons signing such 
consent were grantees of and claimed title as the owners of lots front- 
ing on said street and derived their title under the Union Colony. 

Immediately after the making and filing by the Union Colony of the 
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town plat before mentioned in 1870, said Union Colony began to sdl 
and dispose of the lots, blocks, and parcels of land except streets, ave- 
nues, and alleys shown thereon, including ail the lots, blocks and par- 
cels of land abutting upon lines drawn 50 feet distant from and paral- 
lel to and on either side of the center line of the track of the Denver 
Pacific Railway & Telegraph Company, except the additional strip 100 
feet wide through blocks 42 and 59 conveyed to the company as be- 
fore stated for dépôt purposes. 

Prior to the year 1874 the Union Colony had sold and conveyed by 
bargain and sale deeds which made no exceptions of or référence to 
any reserved railroad right of way, practically ail of the said lots, 
blocks and parcels of land abutting upon said 100-foot right of way 
strip, aild prior to the year 1880 the Union Colony had so sold and 
conveyed) ail of the said lànd, including ail of the land now? claimed to 
be owned by the respective respondents herein, lying within the 400- 
. foot strip now claimed by complainant and outside of the 100-foot 
strip. Such sales were rhade to a large number of persons for good 
and valuable considérations, in reliance upon said titlè of the Union 
Colony and without knowledge of ariy claim of the Denver Pacific 
Railway & Telegraph Company to any portion thereof , and their con- 
veyances were forthwith recorded in the office of the recorder of Weld 
county. Such deeds purported to convey the fee-simple title to the re- 
spective parcels of land described therein. The purchasers of said 
lands thereupon entered into the actual and exclusive possession, ôc- 
cupancy and use of the respective parcels of land so conveyed to them, 
and thereafter, from time to time, such lots, blocks, and parcels of land 
passed by deed of conveyance, for valuable considérations, from party 
to party, none containing any exceptions or réservations as to any 
right of way of the Denver Pacific Railway & Telegraph Company and 
its successors. The grantees of the Union Colony, from time to time, 
made, executed, and delivered mortgages or trust deeds upon their re- 
spective lots and lands, the same covering or affecting lots or parcels 
of land whoUy or partly within the 400-foot strip now claimed by com- 
plainant but outside of the 100-foot strip, and upon many of said lots 
and parcels of land, partly or whoUy within said strip, buildings and 
other structures, both résidence and business, some large and exten- 
sive, hâve been erected by such grantees and occupied by them for 
their respective purposes, upon the faith of their respective titles under 
the Union Colony. The total of ail such improvements so placed upon 
any or ail of the premises on either side of the 100-foot strip and lying 
within said claimed 400-foot strip within said city aggregate at least 
$250,000, many of such buildings and improvements upon such prop- 
erty still standing upon the said property. Many of such grantees of 
the Union Colony, shortly after their purchase of said properties, 
erected around the boundaries of the same, and particularly along the 
line of the 100-foot strip, fences or other boundary monuments, and the 
Denver Pacific Railway & Telegraph Company and its successors, in- 
cluding complainant, hâve from time to time erected and maintained 
their own fences along the same line, and in the business portion of 
the city of Greeley buildings hâve been erected along such line. Such 
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private fences were coristructed from 30 to 40 years ago and still re- 
main along such line. Complainant herein, nor any of its predecessors 
in title, hâve used or occupied any portion of said lots or lands out- 
side of the said 100-foot strip excepting only certain lots or parcels of 
land which the complainant or its predecessors in interest purchased 
from grantees of the Union Colony, as before specified, and excepting 
tracks laid upon streets, avenues, or alleys of the city under ordi- 
nances or franchises from said town. 

The city of Greeley from time to time granted rights and privilèges 
to varions parties to construct telegraph, téléphone, electric light and 
power lines and gas mains and pipes, over, under, and along such 
streets and alleys and portions thereof lying within such claimed 400- 
foot strip, and said railway tracks, lines, mains, and pipes hâve been 
constructed in pursuance thereof; some for 21 years. The city of 
Greeley bas, from time to time since 1889, laid, constructed, maintained, 
and is now maintaining, its municipal water and sewer pipes and ap- 
purtenances, through, under, and along such claimed 400-foot strip 
and the railway tracks and along divers of such intersecting streets, 
avenues, and alleys, and the various grantees of the Union Colony, in 
occupation and possession of the various lots and parcels of land abut- 
ting upon the 100-foot strip hâve connected their respective buildings 
with such mains and pipes for water and sewer purposes. Ail of the 
foregoing rights and privilèges were granted, and ail of said lines and 
tracks were laid, and ail of said water and sewer mains and pipes and 
connections therewith were constructed and maintained without any 
protest or objection upon the part of complainant or its predecessors 
until shortly before the commencement of this suit. 

In January, 1881, the Greeley, Sait Lake & Pacific Railway Company 
was incorporated under the laws of the state of Colorado for the pur- 
pose of operating a line of ràilroad from Greeley in a westerly direc- 
tion. Said corporation was createdi by persons interested in and con- 
nected with the Union Pacific Railway Company, Sidney Dillon being 
the président of both railroads, and the stock of the Greeley, Sait Lake 
& Pacific Company was, at the time of its organization, and for many 
years afterwards, owned and controlled by or in the interest of the 
Union Pacific Railway Company. Said Greeley, Sait Lake & Pacific 
Company immediately after its organization applied to the board of 
trustées of the town of Greeley for permission to construct and oper- 
ate its track across, along and over certain streets and alleys and other 
public places in the town of Greeley, and ordinances were passed grant- 
ing such right, and the saidl Greeley, Sait Lake & Pacific Company 
also purchased right of way from various lot owners and condemned 
other property, for right of way, ail within complainant's claimed 400- 
foot right of way, but outside of the 50 feet from the center of its 
main track. Ail of such titles by purchase and condemnation proceed- 
ings and by such ordinances were procured and accepted by said Gree- 
ley Company while the same was under the control and ownership of 
the Union Pacific Company, and the said Greeley, Sait Lake & Paciiic 
Company constructed its road along and over such lands and within 
the claimed 400-foot right of way, and said Greeley, Sait Lake & Pa- 
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cific Company, about the Ist of June, 1883, executed and delivered to 
Frederick L,. Ames and Ezra H. Baker (who were then directors of 
the Union Pacific Raiiway Company) as trustées, its certain mortgage 
or deed of trust, wherein and whereby the said Greeley, Sait Lake & 
Pacific Company conveyed to the said Ames and Baker, for the pur- 
pose of securing an issue of bonds by said Greeley Company, ail of the 
railroad property and franchises of its said company, together with ail 
rights of way and easements acquired or owned or which it might 
thereafter at any time acquire or own, for the purpose of right of way, 
and ail dépôts and other houses, structures and fixtures of the Greeley, 
Sait Lake & Pacific Company. 

On the ISth of March, 1890, the Union Pacific Raiiway Company, 
étill owning or controlling the stock and bonds of the Greeley, Sait 
Lake & Pacific Company, caused the said company, with divers other 
Colorado railroad corporations, whose stock or bonds were then con- 
trolled or owned by the Union Pacific Raiiway Company, to be Consoli- 
dated ùnder the statutes of Colorado into the Union Pacific, Denver & 
Gulf Raiiway Company, and the Union Pacific Raiiway Company con- 
tinued to be the owner, and in control of the stock and a large amount 
of bonds, of the Consolidated Gulf Company, until the subséquent ap- 
pojîitment of receivers hereinafter mentioned. After the consolidation 
of said companies into thé Union Pacific, Denver & Gulf Raiiway 
Company said company executed and delivered to the American Loan 
& Trust Company of Boston its mortgage or deed of trust, to secure an 
issue of its bonds, tipon ail of the property, right of way, etc., of such 
Gulf Company, and a requisite portion of the bonds of said Union Pa- 
cific, Denver & Gulf Raiiway Company were exchanged for the first- 
mortgage bonds formerly issued by the Greeley, Sait Lake & Pacific 
Company, at the time of said consolidation outstanding, said bonds of 
the Greeley Company being then owned by the Union Pacific Com- 
pany. That by virtue of such exchange of securities ail of the bonds 
of the Greeley, Sait Lake & Pacific Raiiway Company passed into the 
treasury of the Union Pacific, Denver & Gulf Raiiway Company and 
by it pledged as collatéral security for its bonds. 

In November, 1894, the then trustées in the mortgage before men- 
tioned by the Denver Pacific Raiiway & Telegraph Company to John 
Edgar Thompson, Adolphus Meier and John Evans, as trustées, insti- 
tuted a suit in the Circuit Court of the United States for the district of 
Colorado, to foreclose said mortgage. Receivers were appointed, who 
took possession and operated said road, and such proceedings were had 
therein that a decree of foreclosure was entered directing the sale of 
the mortgaged premises, and the master directed to make the sale, 
which he did, in March, 1898. By such sale complainant became the 
purchaser and received a deed for the mortgaged premises, which was 
duly confirmed by the court in May, 1898. In the latter part of Oc- 
tober or first of November, 1894, the American Loan & Trust Company, 
as trustée, filed a bill in the Circuit Court of the United States for the 
district of Colorado, to foreclose the mortgage before mentioned, exe- 
cuted by the Union Pacific, Denver & Gulf Raiiway. Receivers were 
appointed and such proceedings had therein that a decree of foreclo- 
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sure and sale was entered and the property of said Union Pacific, Den- 
ver & Gulf Railway Company was sold on the 16th day of November, 
1898, by the master, to J. Kennedy Tod, Henry Budge, and E. C. 
Henderson. Said sale was confirmed by the court, and in December, 
1898, the purchasers conveyed the same to the Colorado Southern Rail- 
way Company, which company has since been in the possession of and 
operating said road. 

Certain fundamental rules of estoppel are stated by text-writers as 
follows : 

"It is a fundamental rule of law that, where a party's déclaration or con- 
duct bas induced a tliird party to act In a particular maniier, he will nob 
atterwards be permitted to deuy the trutb of tbe admission if tbe consé- 
quences would be to vvork an injury to such tbird person or to someoue claim- 
ing imder him. * * » Tbe doctrine of estopijel is applied to proniote jus- 
tice and fair dealing." 2 Beach on Modem Lquity Jurisprudence, S 1092. 

"A person wbo negllgently and c-ulpably stands by and allows anotber fo 
contract on tbe faith and understanding of a fact wbicb be can contradict 
cannot afterwards dispute tbat fact in an action against tbe person whom be 
himself assisted in deceiving." Bigelow on Estoppel, 565. 

"He wbo is silent wben conscience requires him to speak shall be debarred 
from speaking vvhen conscience requires him to keep silent." 2 Herman on 
Estoppel, § 937. 

"Wbere a party negligently and culpably stands by and allows anotber to 
contract on the faith of an understanding wbicb he can conti'adict, he is aft- 
erwards estopped from disputing the facts in an action against the person 
whom he has assisted in deceiving, upon the principle tbat between innocent 
parties he wbo causes the Injury must suffer." Section 9.38, Id. 

"ïhe principle tbat one sbould be estopped from asserting a right to prop- 
erty upon which he has by his own conduct misled anotber, wbo supposed 
bimself fo be the owner, to make expeuditures, is often applied wbere one 
owniug an estate stands by and sees anotber erecting improvements on it in 
the belief tbat be bas the title or an interest in it, and does not interfère to 
prevent the work or inform tbe party of his own title. There is in sueh 
conduct a manifest intention to deceive or sucb gross négligence as tp amouut 
to constructive fraud." Section 975, Id. 

In Wendell v. Van Renssalaer, 1 Johns. Ch. (N. Y.) 344-354, 
Chancellor Kent stated the rule as follows : 

"There is no principle better established in tbis court nor one founded on 
more solîd considérations of equity and public utility tUan tbat which dé- 
clares tbat, if one man knowingly, though he does it passively by looking on, 
suffers anotber to purcbase and expend money on land under an erroneous 
oninio'1 of title. witbout making known his clnim. he shall not after\v:irds be 
permilted to exercise his légal right against such person. It would be an act 
of fraud and injustice, and his conscience is bouud by this équitable estop- 
pel." 

Among the cases which recosnize and fully sustain t'i» fore^oing 
principles are Trenton BanVi"g Co. v. Duncan, 86 N. Y. 221 ; Ander- 
■son V. Armstead, 69 111. 452; Pc^ce v. Arbuckie, 22 Minn. 417; 
Morgan v. Railroad Co., 96 U. S. 716, 24 L. Ed. 743 ; Kirk v. Hamil- 
ton, 102 U. S. 68, 26 E. Ed. 79; Evans et al. v. Snyder et al., 64 Mo. 
516. 

But it is cl^irned, on aut^^ority of Northern Pacific Pailwav Co. v. 
Townsend, 190 U. S. 267, 23 Sup. Ct. 671, 47 L. Ed. 1044. a-d Union 
Pacific R. Co. V. Kindred, 168 FeH. 648, 94 C. C. A. 112, that thèse 
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well-established and now elementary principles of estoppel as to ordi- 
nary property rights are not applicable in those cases for the reason 
that, Congress having granted the right of way for a public purpose, 
the grant cannot be impaired by aliénation or otherwise. Whether 
thèse principles of estoppel' could be applied for the benefit of a private 
use we need not now inquire. Each of the respondents are public 
corporations, in whose behalf the police power of the state could be 
exercîsed to condemn a necessary part of complainant's right of way 
for public use to an extent which would not prevent complainant f rom 
fully performing its duty to the public, and it would seem to be a 
reasonable and just rule to say that property which can be acquired 
by the exercise of the power of eminent domain may be acquired for 
the same public use by the application of équitable estoppel. [4] The 
décisions in the cases of Northern Pacific Railway Co. v. Town- 
send, and Union Pacific R. Co. v. Kindred, supra, in no respect conflict 
with such view. In those cases the question involved was simply 
whether a portion of the right of way could be acquired by a private 
person for an exclusively private use by an application of the doctrine 
of adverse possession. No principle of estoppel was involved or ap- 
plicable to the facts in either of those cases. 

In Northern Pacific Railway Co. v. City of Spokane, 64 Fed. 506, 
12 C. C. A. 246, which involved the question of the dedication of a 
public road across the right of way, it was said : 

"Ithe nature of the right of way over public lands, whicli the railroad 
Company obtalned by the grant, was not différent f rom that which it acquired 
over private lands by purchase or by condemnation proceedings under the 
laws of the several states through which it passed. Whether the oompany 
acquired the fee to the lands covered by its right of way or not, no reason is 
apparent why it may not dedicate public easements over and across the same 
and by its own aet grant to the public ail the rights which the latter may 
obtain by the exercise of its right of eminent domain. * * ♦ It has been 
held that trustées holding lands for public uses, and corporations having pub- 
lic duties, may dedicate to public use for highways, when such use is not in- 
conslsteut with the purposes for which the lands were vested in trust or in- 
compatible wlth the duties required." 

North Coast Ry. v. Northern Pac. Ry. Co., 48 Wash. 529, 94 
Pac. 112, was a case in which plaintiff sought to condemn a portion of 
defendant's right of way longitudinally. In that case it was contended 
that no part of the right of way was subject to appropriation by any 
other railroad company, such contention being based upon the theory 
that Congress, in granting the right of way of 400 feet in width, con- 
clusively determined that such width was necessary for the public 
purposes of the grant, basing the claim upon the décision in Northern 
Pacific Railway Co. v. Townsend, supra. The court, after quoting 
from the lariguage in Northern Pac. Ry. Co. v. Townsend, said: 

■ "It will be observed from the language quoted that the court had under 
considération a question of title claimed through adverse jwssession by an 
individual for private purposes ; and it was stated in unmistakable language 
that In such a case the courts cannot say that the full amount of the original 
grant is no longer needed. Such a case, involving only individual and pri- 
vate considérations, is very difCéreut from one which involves public necessi- 
ties. In order that it might bé clearly understood that the court recognized 
such a necessary distinction, the following language was used in the same 
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opinion: 'Of course, nothlng fhat has been sald in any wise imports tliat a 
right of way granted through the public domain wittiln a state Is not amea- 
able to the police power of the state. Congress must hâve assumed when 
making thls grant, for instance, that in the natural order of events, as set- 
tlements were made along the line of the railroad, crossings of the right of 
way would beeome necessary, and that other limitations in favor of the gên- 
erai public upon an exclusive right of oceupancy by the railroad of its right 
of way mlght be justly imposed. But such limitations are in no seuse aaalo- 
gous to claim of adverse ownership for private use.' It seems clear from the 
quotation last made that the fédéral Suprême Court recognizes the power of 
the state to détermine whether the whole of a right of way whlch has been 
created by fédéral grant through an aet of Oongress is actually needed as 
against the requirements of the public service whlch arise wlth the increase 
of commerce and transportation neeessities. It has been repeatedly held by 
this court that the power exists in thls state when public necessity requires 
It for one railway or public service corporation to condemn a part of the 
right of way of another raihvay company or public service corporation whlch 
is not necessary for the exercise of the latter's franchise. (Olting authori- 
ties.) It has also been repeatedly held by other courts that a right of way 
of a railroad company whlch has been acquired for that express purpose 
through a fédéral grant is not exempt from the opération of state îaws of 
emlnent domain. (Clting authoritles.) It is true the most, if not ail, of the 
last-cited cases related to crossings of other rallroads over a right of way 
acquired by fédéral grant, whereas, the tract hère sought is not for mère 
crosslng purposes, but is a longitudinal tract, about three-flfths of a mile in 
length, to be carved out of claimant's right of way. The principle as to the 
power of eminent domain is, however, the same in both cases, depending upon 
the neeessities of the occupying railroad and those of the public service. 
This court has held that a longitudinal portion of a right of way may be 
condemned by another railway corporation where the occupying railway does 
not actually need it, and where it is needed by the other In the interest of 
the public service," 

[5] That coinplainant's right of way was acquired by virtue of an 
act of Congress does not exclude, under a proper state of facts, the 
doctrine of équitable estoppel, we think recognized by the court in 
Spokane & British Columbia Ry. Ce. v. Washington & Great Northern 
Ry. Co., 219 U. S. 166, 31 Stip. Ct. 182, .S5 L. Ed. 159, heardon error 
from the Suprême Court of the state of Washington, a case involving 
rights under a grant by Congress of a railroad right of way, the court 
refusing to consider the question of estoppel for the reason that that 
was not a fédéral question. 

In the case before us, the Greeley, Sait Lake & Pacific Railway 
Company was given life by action on the part of the Union Pacific 
Railway Company (complainant's predecessor), and given a permanent 
situs upon a portion of its unused and unrequired right of way. It 
was started in its opération as a public carrier by the Union Pacific 
Railway Company, its property represented to include such unused 
and unrequired portion of the right of way mortgaged by officers of 
the Union Pacific Railway Company. Through the foreclosure of 
suchmortgage respondent, Colorado & Southern Railway Company, 
acquired its rights. To permit complainant to now come into a court 
of equity and successfully invoke the court's aid by a decree holding 
that the Colorado & Southern Railway Company is a mère licensee 
would be to sanction a most palpable fraud. 

The respondent, the Greeley & Denver Railway Company owns and 
opérâtes a line of road from Denver to Greeley and opérâtes and 
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maîntaîns îts street railroad over and along certain of the streets 
and avenues of said city of Greeley, and in March, 1908, the city 
CQuncil of the city of .Greeley granted to it a franchise to construct 
and operate its right of way over and across certain of the streets of 
the city of Greeley. The portions of its line of road which encroaches 
upon complainant's claimed 400-foot right of way is the portion on 
Seventh avenue from the south side of Tenth street to the north side 
of Seventh street in said city, and the only portion within the 100-foot 
strip is where it crosses complainant's right of way on Third street 
pract'ically at right angles. The Greeley & Denver Railway Company 
has expended large sums of money in the construction and equipment 
of its road in the full faith and belief that said streets were properly 
and legally laid out and used by the public as such for some 40 years, 
and had no actual knowledge that complainant claimed any interest 
putside of the 100-foot right of way until about the time of the com- 
mencement of this action ; that the ordinance of March, 1908, by 
which it, the Greeley & Denver Railway Company, was authorized to 
construct its road over certain of the streets and alleys of the city 
was published as reauired by law and that the acts and doings of said 
respondent, in constructing its track along said streets and avenues 
were wel! known to the gênerai public, and complainant had knowl- 
edge of such construction work on Seventh avenue but made nô com- 
plaint tô- said Greeley & Denver Railway Company until it commenced 
the construction of its road on Third street across complainant's right 
of way at right angles, when complainant commenced this action. 

The Denver, Laramie & Northwestern Railway Company owns and 
opérâtes a railroad from Denver into the city of Greeley and has under 
construction its line of road northerly from the city of Greeley. It 
organized the Greeley Terminal Railway Company, said terminal 
Company owning and holding its terminal facilities and risrht of way 
in said city. Such terminal cornpany obtained from the city council 
of Greeley authority to construct its line through and over certain of 
the streets in said city, but none of the right of way of the Denver, 
Laramie & Northwestern Railway Company or the Greeley Terminal 
Railway Company encroaches upon the 100-foot strip of complainant's 
right of way. It has at large expense purchased and obtained prop- 
erty from indivîduals apparently owning through mesne conveyances 
from the Union Colony, and in possession of portions of said 400-foot 
right of ' wav outside of the 100-foot strip, removed buildings and ob- 
structions therefrom and prepared the same for the laying bf its tracks 
without any complaint upon the part of complainant until the com- 
mencement of this action. 

The Chicago, Burlington & Quincy Railroad Company obtained 
by purchase and by condemnation proceedings, at an expense of many 
thousands of dollars, for the construction of its line of road, property 
included within complainant's claimed 400-foot strip and outside of 
the 100-foot strip, such purchases and condemnation proceedings be- 
ing from and against the parties who acquired title by mesne convey- 
ances from said Union Colony and upon a considérable portion of said 
property were dwelling houses and business buildings which had for 
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a long time theretofore been occupied as such, and claimed to be 
owned by the parties having title through said Union Colony, and 
without any protest from complainant or any of its predecessors. AU 
of which was acquired openly and publicly, without any protest upon 
the part of complainant until about the time of the commencement of 
this action. 

Considering ail of the foregoing facts, that the acquisition of the 
property by the respondents is for public and not for private use, 
that the. portion of the same which encroaches upon complainant's 
alleged right of way is not now required by the complainant, and, 
so far as is disclosed by the évidence, will not be necessary in the 
near future, to enable complainant to fully and freely discharge its 
duties to the public, we think complainant fully estopped from now 
claiming as against thèse respondents that it is entitled to the présent 
possession of the entire 400-foot right of way ; that the decree of the 
court below was right, and it is, therefore, affirmed. 

REËt), District Judge (conçurring in part, and dissenting in part). 
I conçut in the foregoing opinion that appellant is now estopped from 
claiming or having a right of way over the lands in controversy 
through the défendant city of Greeley in excess of 100 feet in width, 
except through blocks 42 and 59. in said city where its right of way 
and dépôt grounds are 200 feet in width as decreed by the Circuit 
Court, -but I amof opinion that appellant's alleeed right of way dates 
only from the act of Congress^ of March 3, 1869. 

The' lands over which the appellant claims its right of way are in 
section 32, township 6, and sections 5, 8, and 17, township 5 north, in 
range 65 west, in Weld county, Colo., and abour midway between 
Denver, Colo., and Cheyenne, Wyo. The subdivisions thereof over 
which the . ajjpellant claims its right of way, except those in section 17, 
had been sold by the United States, or were subject to uncanceled 
pre-emption, homestead, or other claims of record in the local land 
office at Denver and reçognized by that office as valid, at the time of 
the passage of the act of March 3, 1869, and were not then public 
lands of the United States. Kansas Pacific Co. v. Dunmeyer, 113 
U. S. 629, 637, 5 Sup. Ct. 566, 28 L. Ed. 1122. 

Appellant claims its right of way over thèse lands undsr the act 
of Congress of July 1, 1862 (12 Stat. 489), as the successor in title 
and interest of the Leavenworth, Pawnee & Western Railroad Com- 
pany, one of the grantees named in said act, whose name was sub- 
sequently changed, to the Union Pacific Railroad Company, Eastern 
Division, and later to the Kansas Pacific Railway Company (which 
for convenience will hereinafter be called the Kansas Company) and 
the acts of July 2, 1864 (13 Stat. 356), July 3, 1866 (14 Stat. 79); 
and of the Kansas Company and the Denver Pacific Railway & 
Telegraph Company under the act of March 3, 1869 (15 Stat. 324). 

The acts of 1862, 1864, and 1866 were reviewed at some length 

by this court in the récent case of Stuart v. Union Pacific Railroad 

Company (this appellant) 178 Fed. 753, 103 C. C. A. 89, and tlje 

applicable parts thereof are set forth in the opinion in that case, and 

189 F.— 2 
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need not be hère repeated in full. The land involved in that suit îs in 
the vicinity of, but easterly from, the city of Denver, and the road 
crossing it is that part of the Hne of the Kansas Company between the 
western boundary of Kansas and the city of Denver. A considération 
of tlie act of March 3, 1869, was not necessary to a détermination of 
that case, and it is there but little considered. That act is material 
to the détermination of this controversy, and is as follows : 

"Section 1. That the Union Pacific Railway Oomi>any, Eastern Division, be, 
and it hereby is, authorized to contract with the Denver Pacific Kailway & 
Telegraph Company, a corporation existlng under the laws of the territory 
of Colorado, for the construction, opération, and maintenance of tliat part of 
Its line of rallroad and telegraph bétween Denver Oity and its point of con- 
nection with the Union Pacific Rallroad, whlch point shall be at Cheyenne, 
and to adopt the roadbed already graded by said Denver Pacific Railway & 
Telegraph Company as said Une, and to grant to said Denver Pacific Rail- 
way & Telegraph Company the perpétuai use of its right of way and dépôt 
grounds, and to transfer to It ail the rights and privilèges, subject to ail the 
obligations pertainîng to said part of its line. 

"Sec. 2. That the said Union Pacific Railway Company, Eastern Divi- 
sion, shàll extend its rallroad and telegraph to a connection at the city of 
Denver, bo as to form with that part of its line herein authorized to be 
constructed, operated and malntained by the Denver Pacific Railway & Tele- 
graph Company, a continuons Une of rallroad and telegraph from Kansas 
City, by way of Denver to Cheyenne. And ail the provisions of law for the 
opération of the Union Pacific Rallroad, its branches and connections, as 
a continuons line, without diserimination, shall apply the same as If the 
road from Denver to Cheyenne had been constructed by the said Union Pacific 
Railway Company, Eastern Division; but nothing herein shall authorlze 
the said Eastern Division company to operate the road or flx the rates of 
tariff for the Denver Pacific Railway & Telegraph Company. 

"Sec. 3. That said companies are hereby authorized to mortgage their 
respective portions of said road, as herein deflned, for an amount not exceed- 
ing 132,000 per mile, to enable them respectively to borrow money to construct 
the same ; and that each of said companies shall recelve patents to the alter- 
nate sections of land along their respective Unes of road, as herein deflned, 
in like manner and withln the same limits as is provided by law in the case 
of lands grauted to the Union Pacific Railway Company, Eastern Division: 
Provid'Jd, that nelther of the companies hereinbefore mentloned shall be 
entltled to subsidy in United States bonds under the provisions of this act" 

After the passage of the act of 1862, the Kansas Company in July 
of that year filed with the Secretary of the Interior a map showing 
the gênerai route of its road from the mouth of the Kansas river to 
Ft. Riley, Kan., thence northwesterly along the Republican river to a 
point on the lOOth meridian of longitude in the then territory of 
Nebraska between the valleys of the Republican and Flatte rivers, 
as required by that act. After the passage of the act of 1864, and in 
January, 1865, it filed another map designating substantially the same 
route shown in its map of 1862. February 21, 1866, after the expira- 
tion of the time for filing any map under the act of 1864, the com- 
pany prepared another map, designating a route from Ft. Riley west- 
wardly along the Smokey Hill river to the western boundary of Kansas 
and presented it to the Secretary of the Interior for approval. That 
officer refused to file or approve the sarhe upon the ground that aiter 
designating its route by the map of 1862, which had been duly ap- 
proved, and upon which the lands had been withdrawn from market, 
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the route could net rightly be changed without législative permission 
to do so ; and in this he was sustained by the then Attorney General 
of the United States. And see United States v. Northern Pacific R. 
Co. 152 U. S. 284, 292, 293, 14 Sttp. Ct. 598, 38 L. Ed. 443. There- 
upon the company applied to Congress for such législation and pro- 
cured the passage of the act of 1866. Under that act the Kansas Com- 
pany, on July llth after its passage, prepared and filed \yith the Secre- 
tary of the Interior a map changing the route as designated in the 
maps of 1862 and 1864, from Ft. Riley northwesterly along the Re- 
publican river to the lOOth meridian in Nebraska, to one westerly 
from Ft. Riley along the Smokey Hill river to the western boundary 
of Kansas, far to the south of the route from Ft. Riley northwardly as 
shown in the prior maps ; and on November 28, 1866, it preparea and 
filed another map showing a continuation of that route westwardly 
from the Kansas boundary to Ft. CoUins, Colo., by way of Denver. 
Thèse maps were duly approved by the Secretary of the Interior ; and 
upon the lines designated therein the road was built by the Kansas 
Qjmpany from Ft. Riley to Denver and accepted by the Président in 
October, 1872, when its right to the lands and right of way as far as 
Denver became complète. 

In the summer of 1867 the main line of the Union Pacific Railroad 
Company was constructed to a point 106 miles northeasterly from 
Denver, to what is now the city of Cheyenne in Wyoming, and the 
village of that name came into existence about August of that year. 
The Kansas Company had not then constructed its road westwardly 
from Ft. Riley beyond some point in Kansas near thereto, and the 
people of Denver were in much doubt of its ever being built to that 
city. In November, 1867, the Denver Pacific Railway & Telegraph 
Company was incorporated under the laws of Colorado by résidents 
of that territory for the purpose of building a road from Denver to a 
connection with the Union Pacific Railroad at Cheyenne, and the 
citizens of Denver and the county of Arapahoe, in which that city is 
situated, subscribed and paid $500,000 in aid of its construction. 
Shortly thereafter that company (which will be called the Denver 
Company) surveyed and established its route for such road from 
Denver along the South Platte river to what is now the city of 
Greeley, and thence northerly to Cheyenne, and in 1868 graded its 
road from Denver to Cheyenne, and over the land in controversy, 
which land was in 1870, included in a plat of the village of Greeley, 
and is now within the limits of that city. On March 16, 1869, atter 
the passage of the act of March 3d of that year, the Kansas Company, 
as it was authorized by that act to do, made a contract with the Denver 
Company to construct the road from Denver to Cheyenne upon the 
line and roadbed so established and graded by the Denver Company, 
and the Denver Company built the road pursuant to that contract and 
that act to a connection with the Union Pacific road at Cheyenne in 
about 1872, and afterwards maintained and operated the same upon 
that line as an independent road, but as a part of a continuons line 
from the mouth of the Kansas river to Cheyenne, until it was Con- 
solidated with and became a part of the road of the appellant; and 
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it has ever since been operated by the appellant and its predecessors 
in title as a part of its road. 

Accepting the décision in Stuart v. Railroad Company as the correct 
interprétation of the Acts of 1862, 1864, and 1866, so far as they relate 
to the construction of the road from Ft. Riley to Denver, without 
again considering that question, it does not follow, as it seems to me, 
that the route established by the Denver Company, and upon which 
it built the road from Denver to Cheyenne, was authorized by any 
act of Congress prior to that of March 3, 1869. The Kansas Company 
never filed any map showing the gênerai route, or definite location of 
its road from Denver to Cheyenne, or to any other point on the Une 
of the Union Pacific Railroad; though the Acts of 1862, 1864, and 
1866, each required that it file a map of the gênerai route of its road, 
showing its connection with that of the rhairt line of the Union Pacific 
Company. Its map ôf November 28, 1866, désignâtes a route from 
Denver northeasterly along the South Plattç river to its j miction with 
the Cache la Poudre river near to what is now the city of Greeley, 
thehce nearly at right angles westerly along that river fo Ft. Colljns, 
and in an east and west direction over a part of the lands now in 
controversy, within the city of Greeley ; and it was evidéntly intended 
to afterwàrds extend it from Ft. CoTlins to a connection with the 
Union Pacific Railroad rtiainiin'e, westerly of the meridiaH of Denver, 
as authorized ' by the àct bf 1866, wheri thât road should be con- 
structed; but the authority to' so éxtend it was revoked by the act of 
1869, and it was never extended,. and no roâd was ever built upon that 
route. ' ' 

Section 2 of the act of 1869 shows upon its face that the route from 
Denver to Cheyenne was first authorized by that act. Its language is: 

"Tliat the said Union Pacific Eailway Oonjpany, Eastern Division, sJiall 
exténd its railroad and tolegraph to a connection at the city of Denver, so 
as to form with that part of its Une herein authorized to tte construoted, oper- 
ated and maintained by the Denver Pacific Raldway & Teleyraph Company, 
a continuons line of railroad and telegraph from Kansas City, by way of 
ijenver to Cheyenne; but nothing herein shall authorize the said Eastern 
Division Company to operate the road or flx the rates of tariff for the Den- 
ver Pacific Railway é TeJegraph Company." 

The building of the road by the Denver Company upon the route 
so established by it in 1867 and 1868 was not, therefore, a mère dévia- 
tion in construction of the road of the Kansas Compaiiy upon the 
route sbown by its map from Denver to Ft. Collins, but was the con- 
struction of a road wholly upon a line and route established by the 
Denver Company as an indepèndent corporation cfeated under the 
laws of Colorado, and having no connection whatever with the Kansas 
Company prior to the contract between them of March 16, 1869. The 
Denver Company in so establishing and grading its road of course 
acqtîired no right of way, or other rights under the grant of Congress 
to the Kansas Company, ând could not possibly acquire any until its 
route and roadbed were incorporated into and made a part of the road 
from the mouth of the Kansas river to Cheyenne by authority of 
Congress. Upon so adopting the route and road of the Denver Com- 
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pany, the Kansas Company abandoned its route from Denver to Ft. 
Collins ; and the right of way for the road established and built by the 
Denver Company attached under its contract with that company 
pursuant to the act of March 3, 1869, and at the very earhest as of the 
date of that act only. If the Kansas Company had built its road 
through the city of Greeley upon the route designated by its map of 
November 28, 1866, or if the Denver Company had done so, there 
would be room to say under the authority of Railroad Co. v. Baldwin, 
103 U. S. 426, 26 h. Ed. 578, and like cases, that the right of way for 
such road would attach as of the date of the act of 1866; and that 
déviations in the Une of construction so as to include the lands in con- 
troversy vvas permissible ; but no road was ever built upon that route, 
and it was abandoned as hereinbefore stated. The fact that the road 
of the Denver Company was built as far as Greeley along the bouth 
Platte river, near to the route of the Kansas Company, as shown in 
its map of November 28, 1866, does not alter the situation. The road 
from Denver to Cheyenne was not only first authorized by the act of 
1869, but by that act it was expressly required that it should be built 
from Denver to Cheyenne, and the authority of the Kansas Company 
under prior acts to build a road to some other connection with the 
Union Pacific road is revoked by that act. 

In Union Pacific Railroad Company (this appellant) v. Harris, 215 
U. S. 386,30 Sup. Ct. 138, 54 L. Ed. 246, the land there involved, 
which is in Saline county, Kan., westerly from Et. Riley, was 
settled upon in April, 1861, under the pre-emption law then in force 
by one who preserved his rights under that entry until September, 
1865, when he transmuted it to a homestead settlement and continued 
in possession until 1872, when he received a patent therefor from the 
government. It was the contention of the railroad company that be- 
cause the settler in 1865 changed his pre-emption entry to a homestead 
settlement his right to the land attached as of that date only, which, be- 
ing subséquent to the act of 1864, was inferior to its rights under that 
act. But Mr. Justice Brewer in delivering the opinion of the court 
said: 

"Any possible rights of the railroad company In thls land commence with 
the aet of July 3, 1866, for while the aets of 1864 and 1866 were in ameud- 
ment of the act of 1862, yet the route preseribed by the acts of 1862 and 
1864 was far to the east of thls land, and only by the act of 18C6 was the 
company authorized to construct a road throu!?h or near it. True, as held 
in Railroad Company v. Baldwin, 103 U. S. 426, 26 L. Ed. 578 (and other 
cases), the grant of the riçht of way is ahsolute, and takes efCect as of the 
date of the grant. But that date must be found in an act presoribing the 
flnaUv adopted route." 

Conceding, as held in the Stuart Case, that sections 9 and 12 of the 
act of 1864 authorized the Kansas Company to build its road to 
Denver, then the act "prescribing the finally adopted route" as far as 
Denver might be found in that act. But the authority under section 
12 of the act of 1864, "to make its road westward until it meets and 
connects with the Central Pacific Company of California on the same 
line," which plainly means the line of the Union Pacific road from 
its initial point on the lOOth meridian in Nebraska to a connection with 
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the Central Pacific, was revoked by the act of 1866, which required 
a connection with the Union Pacific Railroad, "but not at a point 
more than 50 miles west from the meridian of Denver in Colorado." 
But this does not require the road to go to Denver, though it permits 
a connection with the Union Pacific Railroad at some point on the Une 
of that road between its initial point in Nebraska on the lOOth merid- 
ian, and the meridian of Denver. Such a connection had not been 
made at the time of the passage of the act of March 3, 1869, and it is 
entirely plain that the permission to go farther west than the meridian 
of Denver was revoked by that act, the road required to be built from 
Denver to Cheyenne, which is somewhat easterly from Denver, and 
there connect with the Union Pacific road. The act of 1869, is, there- 
fore, the first and only act of Congress "prescribing the route for 
this road from Denver to Cheyenne" ; and if the grant of the right 
of way takes eflfect as of the date of an act "'prescribing the finally 
adopted route," and this is not controverted, the conclusion is unavoid- 
able that the right of either the Kansas or the Denver Company to 
a right of way from Denver to Cheyenne imder any act of Congress 
attaches, if at ail as against pre-emption, homestead, or other claimsi 
of record in the proper land office, as of the date of the act of March 
3, 1869, only. United States v. Northern Pacific Ry. Co., 152 U. S. 
284-292, 298, 14 Sup. Ct. 598, 38 L. Ed. 443. 

The subdivisions of the sections of land named over which appel- 
lant claims its right of way, and the existing homestead settlements, 
pre-emptions and other claims of record thereon at the time of the 
passage of the act of 1869, as shown by the local land office at Denver, 
are as follows: 

The south half of the southwest quarter of section 32, and the north 
half of the northwest quarter of section 5 : On June 23, 1865, Andrew 
D. Lemon filed a pre-emption declaratory statement upon thèse tracts. 
He made final proof s and paid for the land in February, 1867, and a 
patent was issued to him October Ist foUowing. The records show 
that Lemon first settled upon the land May 1, 1854. (One-half mile, 
of the right of way claimed is over thèse subdivisions.) 

The southeast quarter of the southwest quarter of section 5 : Sep- 
tember 22, 1866, Knute Nelson filed a pre-emption claim for this tract 
and 40 acres in section 8, alleging settlement thereon upon that date. 
January 21, 1873, the entry was canceled, for some reason, by the 
Commissioner of the General Land Office, and the tract was patented 
to the Denver Company April 24, 1875, as inuring to it under the act 
of 1869. 

The southwest quarter of the southeast quarter of section 5 : Sep- 
tember 19, 1866, Calvin Roher filed a pre-emption claim upon this 
tract. September 18, 1885, D. P. Terrell filed a homestead applica- 
tion therefor, which was rejected and an appeal taken. July 8, 1886, 
the mayor of the city of Greeley entered the same for cash under the 
town-site act for the benefit of the inhabitants of said city, and a 
patent was issued therefor for the benefit of the city October 3, 1889. 

The northeast quarter of the northwest quarter of section 8: This 
tract was included in the pre-emption claim of Knute Nelson, filed 
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September 22, 1866, and canceled January 21, 1873, as before stated. 
October 9, 1869, Lewis F. Bartels entered the land for cash and a 
patent was issued to him therefor December 15, 1870. 

The west half of the northeast quarter of section 8: December 1, 
1866, D. H. Williams filed a homestead entry upon this land. April 
20, 1870, he made final proof, and a patent was issued to him for the 
land September 20, 1870. 

The west half of the southeast quarter of section 8: November 24, 
1866, John S. Reed filed a pre-emption claim for this tract, alleging 
settlement upon that date. November 6, 1868, Cornélius C. Conklin 
filed a pre-emption claim alleging settlement by him on August 20, 
1868. June 14, 1869, Conklin made final proofs, and a patent was 
issued to him November 25, 1870. 

Section 17: This section was selected by the Denver Company 
October 13, 1874, as inuring to it under the act of 1869, and a patent 
was issued to it therefor, with other lands, April 24, 1875. No pre- 
emption or homestead claims are shown to hâve been filed upon this 
land. 

The acceptance by the Land Department of the government of thèse 
several entries withdrew thèse lands f rom the category of public lands, 
and from the opération of the act of 1869. Railroad Company v. 
Dunmeyer, 113 U. S. 629, S Sup. Ct. 566, 28 L. Ed. 1122; Hastings, 
etc., Railroad Co. v. Whitney, 132 U. S. 359, 10 Sup. Ct. 112, 33 L. 
Ed. 363; United States v. Northern Pacific Ry. Co., 152 U. S. 284-- 
298, 14 Sup. Ct. 598, 38 L. Ed. 443; Northern Pacific Ry. Co. v. 
Trodick, 221 U. S. 208, 31 Sup. Ct. 607, 55 L. Ed. 704. 

If the right of way over thèse lands attached in favor of the Kansay 
Company as of the date of the act of 1864, or of 1866, without the. 
filing of any map, or the construction of any road authorized by them, 
such right of way of course antedates thèse several claims, except thaf. 
of Lemon which was settled upon in May, 1864, previous to the act 
of that year. It is true that mère settlement upon and occupation oi 
the public lands, without more, does not vest any right in the settler 
to the land as against the government. But it bas been the uniforni 
holding of the land department, and of the Suprême Court, under the 
pre-emption and homestead laws, that one who in good faith settles 
upon and improves a tract of land, subject at the time of such settle- 
ment to private entry, or to homestead settlement, with intent to pre- 
empt or procure the same as a homestead, will be given the prior right 
to aequire the land upon compliance with the law, as against one who 
daims a right thereto arising subséquent to such settlement. Eux- 
ton V. Traver, 130 U. S. 232-236, 9 Sup. Ct. 509, 32 L. Ed. 920; 
Frisbie v. Whitney, 9 Wall. 187-195, 19 L. Ed. 668; Nelson v. North- 
ern Pacific Ry. Co., 188 U. S. 108-125, 23 Sup. Ct. 302, 47 L 
Ed. 406; Northern Pacific Ry. Co. v. Trodick, 221 U. S., 31 Sup. 
Ct., 55 L. Ed., above. 

But I am unable to believe that it was intended by thèse acts of Con- 
gress to give to the Kansas Company an unlimited right to build io 
road upon any line it might thereafter sélect, between the mouth of 
the Kansas river and the western boundary of Nevada, regardless of 
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the rights "ofîsettlers or others who might acquire interests in tlie land 
before the route: was seleçted and the required map thereof filed with 
the Secretary of the Interior. Washington & Idaho R. R. Ce. v. 
Osborn, 160 U. S. 103-109, 16 Sup. Ct. 219, 40 L. Ed. 356. The right 
of way and the; granted lands are both in aid of the construction of 
the road, and i the map of gênerai route is as essential to give précision 
to the right of way as it is to the granted lands. Missouri, K. & T. 
Ry. Co. V. Cook, 163 U. S. 491-496, 497, 16 Sup. Ct. 1093, 41 L. Ed. 
239; United States v. Northern Pacific Ry. Co., 152 U. S., 14 Sup. 
Ct., 38 L. Ed., above. As to the lands, those to which a pre-emption, 
homestead, or other riglit to acquire them f rom the United States has 
attached. when the map of definite location of the road was filed, are 
reserved from the opération of the grant; as to the right of way, 
that attaches us of the date of the act which provides for the finally 
adopted route, the fihng of a map of the gênerai route of the road is 
required by ail of the acts except-that of 1869; and that act désignâtes 
the line and route of the road from Denver to Cheyenne with the 
précision of a survey; no map of that route was therefore required. 
Until the required map of gênerai route is filed, or the road is built 
under the authority of Congress, the lands in aid of the construction, 
and over which the road is to be built, remain subject to disposai by 
the United States. , Kansas Pacific Co. v. Dunmeyer, 113 U. S. 629- 
637, 638,! 5 .Siup. Ct. 566, 28 L. Ed. 1122; United States v. Northern 
Pacific Ry. Co.,,'l52 U. S. 284-298, 14 Sup. Ct. 598, 38 L. Ed. 443. 
: United ;States v. Union Pacific Ry. Co., 148 U. S. 562, 13 Sup. Ct. 
724, 37 L. Ed. 560, relied upon by appellant,: înyolved only the question 
of therighfs of the défendant companies, asagainst the United Stares, 
to lands Southwest of Denver, west of the, Kansas road, and southwest 
of the road of the Denver Company at that place, some 200,000 acres 
in the /outçr angle formed by the connection of the two roads at 
Denver ;> the contention of the government' being that the road of the 
Kansas Company ended at Denver and that of the Denver Company 
began at that place, and that the two roads had no connection with 
each other' within the meaning of the act of 1869. The Acts of 1862, 
1864, and 1866, required a continuons line of road from the Missouri 
river to the Pacific Océan, and it was hêld that it was not intended 
by the act of 1869 to break the continuity of such line, and that the 
lands in controvèrsy, therefore, passed to the two companies. No 
other question was involved. The case was determined upon a de- 
murrer and plea to the bill which alleged facts substantially diflferent 
from those shown by the proofs in this case. The opinion piainly 
indicates, however, that the rights of the Kansas Company date only 
from the act of 1866. For the same reason the rights of the Denver 
Company would date only from the act of 1869. But the respective 
dates when the right of each company attached were not important 
in that case ; the important question being, Were the companies, as 
against the United States, entitled to thèse particular lands ? The 
fact that the rights of the Denver Company would attach only as of 
the date of thé, act of 1869 would not hâve the efïect of breaking the 
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continuity of the Une from the Missouri river to the Pacific Océan, 
reqviired by the prior acts of Congress. 

Missouri, Kansas & Texas Railway Company v. Kansas Pacific 
Co., 97 U. S. 491, 24 L. Ed. 1095, involved the rights of the two com- 
panies to lands in the state of Kansas west of Ft. Riley. The lands 
were withdrawn' from sale July 26, 1866, by the Secretary of the 
Interior for the benefit of the Kansas Company, under its map of 
July 11, 1866, filed pursuant to the act of July 3d, of that year, desig- 
nating the route of its road from Ft. Riley to the western boundary of 
Kansas. The claim of the Missouri, Kansas & Texas Company to the 
lands was under the act of Congress of July 26, 1866, and inferior, 
therefore, to the rights of the Kansas Company. The rights of settlers 
upon the lands, if any, or of others than the two railroad companies, 
parties to that suit, were not involved and of course are not afïected 
by the décision. 

United States v. Kansas Pacific Company, 99 U. S. 455, 25 L. Ed. 
289, involved the right of the United States to a lien upon the road 
west of the lOOth meridian of longitude for 5 per cent, of the net 
earnings of the company upon that portion of its road. The lien was 
deni^d. What is said in the opinion in this and the preceding case 
should be limited, under familiar rules, to the questions involved. 

I am, therefore, of the opinion that appellant's right of way over 
the lands in question attached only as of the date of the act of March 
3, 1869; and, as to the lands in sections 32, 5, and 8, its rights are 
inferior to those of ail of the défendants, except as to the 100 feet, and 
the 200 feet in blocks 42 and 59, as decreed by the Circuit Court. 

Nq part pf section 17 had been sold, and there were no pre-emption 
or other claims of record against any part thereof at the date of the 
passage of the act of 1869. That section with other lands was selected 
by the Denver Company in October, 1874, as inuring to it under that 
act, and a patent issued to it therefor, April 24, 1875. That company, 
therefore, acquired full title to this land. It was acquired, however, 
by the Union Colony in 1870, with other lands under the conveyance, 
from John Evans as trustée of the Denver Company under its deed 
of trust of August, 1869, made pursuant to the act of March 3d, of 
that year, and was included by the Union Colony in its plat of the 
village of Greeley in 1870. As I understand the record the city of 
Greeley only is interested in that portion of the appellant's right of 
way over this section, and only for the use of its streets Nos. 20 to 
23, inclusive, in the south part of the city where they cross the same. 
The right of the city to lay its streets across the right of way and use 
them as public streets cannot, I think, be prevented bv the appellant. 
Northern Pacific Ry. Co. v. Townsend, 190 U. S. 267-272, 23 Sup. 
et. 671, 47 !.. Ed. 1044. The decree should therefore be affirmed. 

SANBORN, Circuit Judge, concurs in the opinion and conclusion 
that a strip 400 feet in width was granted in the lands in question by 
the act of July 2, 1864, and dissents from the opinion and conclusion 
that any of this strip has been lost by the grantee or its successors in 
interest by estoppel on the ground that thèse grantees could not by 
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indireétioii-^that is, by estôppel — part with that public right and trust 
which they could not convey by deed or lose by the possession of 
othèrs''and the statute of limitations. Northern Pacific R. Co. v. 
Smith, 171 U. S. 260, 18 Sup. Ct. 794,43 L. Ed. 157; Northern Pacific 
R. Co. V. Townsend, 190 U. S. 267, 271, 272, 23 Sup. Ct. 671, 47 h. 
Ed. 1044; Northern Pacific R. Co. v. Ely, 197 U. S. 1, 25 Sup. Ct. 
302, 49 L. Ed. 639; Kindred v. Union Pacific R. Co., 94 C. C. A. 
112, 117, 168 Fed. 648, 653, 654. 



RATHBONE, SARD & CO. v. CHAMPION STEEI. RANGE CO. 

(Circuit Court of Appeals, SIxth Circuit. July 11, 1911.) 

No. 2,116. 

1. Tkade-Maïîks AND Tbade-Names (§ 70*) — "Unpaib Compétition" — What 

CONSTITUTES. 

The essence of the wrong In unfalr compétition consista in the sale of 
the goods of one manufacturer or vendor for those of another, and the 
copying hy ope manufacturer af stoves pf an unpatented design of a stove 
made by another, only a few of which had been sold so that it was not 
Icnown to the buylng publie, and no purchaser was deeelved, the charac- 
teristlc marlts of the original designer being removed and those of the 
mîiker substituted, did not constitute unfalr compétition which would 
sustain a suit for an Injunction. 

[Ed. Note.^For other cases, see Trade-Marks and Trade-Names, Cenj;. 
DIg. § 81; Dec. Ddg. § 70.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7174, 7824.] 

2. Trade- Marks and Tbade-Names (§ 69*) — ^Unpair Compétition— What 

constitutes. 

The faet that an article of defendant's manufacture Is represented by 
uuprineipled tetailers as that of complalnant does not render défendant 
liable for unfair compétition, proyldlng it dld its légal duty in distin- 
guishing Its product from that of complalnant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 80 ; Dec. Dig. i 69.*] 

3. Tbade-Marks And Trade-Names (§ 69*) — Unfaie Compétition— What 

constitutes.' 

Where the déception of purchasers is not the natural resuit of the imi- 
tation by défendant of goods made by complalnant, and there is no in- 
tention to so deceive purchasers, a case of unfalr compétition is not made 
ont. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 80; Dec. Dig. §■ 09.» 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376J 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity by Rathbone, Sard & Co. against the Champion 
Steel Range Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

•For othsr cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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C. J. Sawyer, M. B. Philipp, and J. J. Kennedy, for appellant 

D. C. Westenhaver and E. J. Hart, for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and 
EVANS, District Judge. 

KNAPPEN, Circuit Judge. [1] The appellant filed its bill of 
complaint against appellee, alleging unfair compétition by the latter 
in the manufacture and sale of a certain type of natural-gas heater. 
The bill prayed for a permanent injunction against such manufacture 
and sale, and asked for certain spécial relief incidental to the gênerai 
relief asked. Upon a final hearing on pleadings and proofs, the 
Circuit Court made a decree dismissing the bill, from which decree 
this appeal is taken. 

The important facts are thèse : 

Complainant is one of the largest and longest established manu- 
facturera of stoves, ranges, and heaters (both coal burning and wood 
burning) in the United States. It has been in business since the year 
1830. Its factories are now at Albany, N. Y., and Aurora, 111. In 
the year 1835 it registered the "Acorn" as its trade-mark and has 
used the same ever since upon its product, unless in the case of a few 
cheap stoves. Its product enjoys an excellent popularity, being 
known to the public generally under the name of the "Acorn." 
About the year 1900, with the development of natural gas in the ter- 
ritory hereafter mentioned, several stove manufacturers began mak- 
ing natural-gas ranges and heaters. This natural gas territory 
included western New York, western Pennsylvania, Ohio, West Vir- 
ginia, and parts of Indiana, Oklahoma, Kansas, Missouri, and possi- 
bly some other territory. In 1903 the complainant began making nat- 
ural-gas ranges. It made no natural-gas heaters until 1905. At that 
time there were upon the market and in use substantially two types 
of natural-gas heaters of the better class, one having a rounding 
and the other a tubular drum. In 1904 there was put out by another 
manufacturer a heater known as the "Reliable." In 1905 complain- 
ant prepared designs for a natural-gas heater called the "Solar 
Acorn." The appearance of complainant's "Solar Acorn" diiifers, 
generally speaking, from that of the "Reliable" only in certain fea- 
tures of omamentation, the shape, style, base, foot-rail, fire pot, re- 
ilector, drum, and top being substantially the same (except as here- 
after stated), as well as the broad, gênerai plan of omamentation. 
Complainant made the omamentation at the top of its "Solar Acorn" 
more elaborate than in the case of the "Reliable," apparently substi- 
tuted a white for a black finishing rim above the drum, adopted a 
différent design of ornamental pièces on the side of the drum, which 
were brought well forward, the omamentation above the reflector 
being carried a little higher, and the foot rail and base omamenta- 
tion made somewhat more elaborate. 

We do not intimate that complainant actually used the "Rehable" 
as a copy, or that it adopted features of omamentation belonging 
peculiarly to that heater. The fact and extent of similarity are ail 
that are material hère. The "Solar Acorn," as exhibited in adver- 
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tising eut and as manufacturée!, had in ail cases the device of the 
acorn upon the scroll work above the reflector and upon the cor- 
ners of the base constituting the legs, and the words "Solar Acorn" 
promînently upon the foot rail, the name of the manufacturer being 
shown upon the back side of the stove. Complainant sells its prod- 
uct only to dealers, not directly reaching the ultimate purchaser and 
user. The territory covered by its sales is divided by the Ohio river 
into the eastern and the western territory, respectively, headquarters 
for the former being at Albany and for the latter at Aurora. The 
method and extent of its advertising of the heater in question, and 
of its attempts to bring tbe same to the attention of the public prior 
to the defendant's coming into the market, are thèse : In September, 
1905, it issued from 2,000 to 2,500 leaflets which it distributed in ap- 
proximately equal amounts through the Albany and A.urora head- 
quarters, thèse leaflets being sent to dealers only, except as a very 
few were given to traveling salesmen, who did not call upon the user 
or consumer, but only upon the dealer. The latter distributed the 
leaflets only by handing them out to customers calling at the store, 
or by leaving them upon the counter accessible to customers. In 
FebrUary, 1906, 1,500 circulars were issued, and before April Ist of 
that year 2,000 catalogues. Thèse circulars and catalogues seem to 
hâve beèn distributed in substantially the same way as the leaflets. 
In each of thèse three classes of literature the Solar Acorn was 
shown and advertised. Complainant has never advertised this heater 
in the newspapers, trade journals, or magazines. In December, 1905, 
complainant shipped 12 of thèse heaters to dealers in Ohio, and in the 
following January two more. As a gênerai rule but one stove was 
sent to each dealer, the same being apparently intended to be used 
as a sample. From February 1, 1906, to August 1, 1906, three 
more deliveries were made tô dealers in Ohio. In January, 1906, 
four were sent to dealers in Missouri and Kansàs, no more being 
delivered previous to' August of that year. In the Eastern territory 
deliveries were begun in Ndvember, 1905. It is not definitely shown, 
so far as appears by références in briefs of counsel, that more than 
two stoves were actually delivered to dealers in that territory in 1905. 
The testimony of the extent of sales tô dealers dUring that year is 
not explicit, but we infer that at least 11 were sO sold. Our attention 
is not called in briefs of counsel or in argument to any évidence of 
sales of complainant's heaters to actual users prior to defendant's 
adoption of its heater and the putting of the same upon the market. 
The défendant is a gênerai stove manufacturer at Cleveland, Ohio, 
having been engaged in business under its présent name, either as 
a fîrm or as a corporation, since 1893. It has apparently a good 
business standing and does a large business, although we assume 
less extensive than complainant's. It has used the name "Champion" 
as its trade-mark continu ously since that organization, except during 
the first few months. Soon after complainant began such manu- 
facture and delivery to dealers of its "Solar Acorn," the défendant 
brought out a natural-gas heater called the "Champion." In so doing 
it copied complainant's eut, except that it removed the acorn device 
from the reflector and base of the stove and put the word "Cham- 
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pion" prominently upon the foot rail, and placed îts own name up- 
on the back of the stove in the same location where complainant 
puts its name upon its stove. Its patterns were prepared directly 
by the use of parts of one of complainant's "Solar Acorns," the 
changes referred to as made in the eut being also made in the pat- 
terns and in the stove as manufactured, except that as actually put 
put out the letter "C" appeared conspicuously upon the reflector in 
place of complainant's acorn. Défendant has invariably manufac- 
tured the heater in the dress stated, excepted that in the case of heaters 
manufactured for three spécial dealers, who desired distinctive names, 
the words "Iron City," "Crown," or "Comfort," were placed upon 
the foot rails of the respective stoves, in each case, however, the 
letter "C" being prominently shown in the scrollwork of the re- 
flector, complainant's trade-mark and trade-name being likewise 
absent, and defendant's name being upon the back of the stove in 
the usual place therefor. The défendant completed its heater and 
put the same upon the market in February, 1906, publicly exhibiting 
the same at the Ohio Hardware Dealers' Convention at Canton, 
Ohio, the latter part of that month. It got out for that convention 
20,000 descriptive circulars (five times as many as complainant had 
issued up to that time) advertising its heaters, part of which circulars 
were distributed at the convention, the remainder being sent out 
through the mail to pther dealers and salesmen. Complainant had 
no exhibit of natural-gas heaters at the Canton convention, but 
had a représentative thereat. Défendant exhibited this stove at the 
Ohio State and county fairs during the year 1906. "Right after the 
convention or at the convention" defendant's salesmen took orders 
for its heater, and immediately thereafter salesmen were sent out 
through the territory, deliveries being begun in July, 1906, the record 
showing that but a small proportion of the deliveries in the natural- 
gas heater trade are made in any year between January and July. Fol- 
lowing the Hardware Dealers' Convention in February, 1906, and 
throughout that year, new circulars and advertising matter to the 
number , of many thousand copies were circulated by défendant, 
which has since carried on its advertising in trade papers, catalogues, 
circulars, and to some extent in local newspapers, its advertising 
having been much more extensive than that of complainant. The 
complainant's sales in Ohio increased in 1906, dropping ofï after 
that time. In Kansas and Missouri, sales increased during 1907 over 
1906. In the eastern territory sales increased through 1907, dropping 
ofï after that year. The évidence indicates that this falling ofï of 
sales of complainant's heater is due in large part to defendant's 
active compétition. This suit was begun in January, 1909. 

The late Judge Tayler, who heard this case in the Circuit Court, 
in the course, ofhis opinion dismissing the bill, said: 

"It is perfectly apparent that thèse are the salient and Influencing facts 
in this case: That late in 190.5 the complainant brought out this 'Solar 
Acorn' stove in controversy, having previously advertised it by circulars sent 
to dealers. They sold a small number in the fàll of that year. Some time 
in the winter of that year défendant took complainant's stove apart, and, 
except for the acorn and other marks which indicated the origin, absolutely 
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copled at least the extemal parts of the stove In every partleular, so that, 
to look at lt( it was an exact dupUcate o( the stove made and designed by 
complalnant, wlth the descriptive exceptions referred to. At that tlme it 
Is perfectly obvions that the 'Solar Acorn' gas heater had no réputation 
whatever. It had established no market. It was the expression of the 
idea of complalnant as to the form which that type of gas stove should t'ake. 
The défendant appropriated the design. Whatever may be said of the 
ethles of this act, the efCect of this appropriation was nof to deceive the 
public, for the public had no knovvledge. It was not to afCect the good will 
of the complalnant, for the complalnant had no good wlll established in 
respect to this stove. The défendant simply saw that somebody else had 
made something whlch it thought was good, and which was not protected 
by trade-mark or patent, and which the public had no gênerai knowledge 
of and proceeded to make an article like it, taklng off from it the charac- 
terlstlc désignations which complalnant used and putting on its own. Now, 
who coTild be decelved by any such opération as that? Certainly not the 
dealers, for they knew from whom they bought the stoves; certainly not 
the public, for the public dld not know the stoves. In a word, tte glst 
of the offense of unfalr compétition, to wit, the selllng of the Imltating 
thing as the Imitated thing, does not exist in this case at ail." 

Judge Taylerwas also of opinion that complainant's right of ac- 
tion was batred by lâches, in faiUng for nearly three years to take 
action, while défendant was actively building up its own trade. 

We do not find it necessary to pass upon the question of complain- 
ant's alleged lâches, for in view of the lack of public réputation and 
popularity of complainant's heater, and even of any substantial 
knowledge, on the part of the using and purchasing public, of its 
existence, we agrée with Judge Tayler that the copying by défend- 
ant of complainant's design of ornamentation did not deceive the 
public, by enabling the défendant to palm off its heater as that made 
by complalnant. The latter has no patent upon either the method 
of construction or opération of the heater, nor upon its design with 
respect to ornamentation or otherwise. 'This action is not for in- 
fringement of trade-mark, for no trade-mark is infringed. Nor is 
it for pirating a trade-name, for complainant's trade-name is not 
used. This actioii is simply and solely for alleged unfair compétition 
in the use of the spécial features of ornamental dress to which at- 
tention has been called. 

The rule is well settled that nothing less than conduct tending 
to pass ofï one man's merchandise or business as that of another 
will constitute unfair compétition. In Goodyear Co. v. Goodyear 
Rubber Co., 128 L\ S. 598, 604, 9 Sup. Ct. 166, 168, 32 L. Ed. 535, 
Justice Fi eld said: 

"The case at bar cannot be sustained as one to restraln unfair trade. 
Relief in Such cases is granted only where the défendant, by hls marks, 
signs, labels, or In other ways, represents to the public that the goods sold 
by him are those manufactured or produced by the plaintiff, thus palming 
off his goods for those of a différent manufacturer, to the injury of the 
plaintiff. McLean v. Fleming, 96 TJ. S. 245 [24 L. Ed. 8S8] ; Sawyer v. 
Horn [C. C] 4 Hughes, 239 [1 Fed. 24]; Perry v. Trufltt, 6 Beav. 66; Croft 
V. Day, 7 Beav. 84." 

In Howe Scale Co. v. Wykcoff, Seamans & Benedict, 198 U. S. 
118, 140y 25 Sup. Ct. 609, 614, 49 I.. Ed. 972, Chief Justice Fuller 
said; 
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"The essence of the wrong In iinfalr compétition consists In the sale of 
the goods of one manufacturer or vendor for those of another, and, if de- 
fendant so conducts its business as not to palm ofC its goods as tliose of 
complainant', tlie action fails." 

In American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281, 
43 C. C. A. 233, 50 L. R. A. 609, it was held by this court in an opin- 
ion by Judge (now Mr. Justice) Day that the fact even that the de- 
fendant deceives the public as to his goods by fraudulent means does 
not give a right of action unless it results in the sale of such goods as 
those of the complainant. 

In Newcomer & Lewis v. Scriven, 168 Fed. 621, 94 C. C. A. 77, 
in which were involved alleged infringements of trade-marks and 
trade-name, as well as unfair compétition, aUhough it appeared that 
a certain advertisement was calculated to mislead a customer into 
believing that the product of défendant was that of complainant, this 
court, speaking through Judge (now Mr. Justice) Lurton, held that, 
as it was not shown "that any customer was misled into buying 
garments as made or sold by the Scriven Company which were made 
by others," no right of action in that regard existed. 

The rule we hâve stated is recognized by numerous authorities, 
but those we hâve cited are sufficient for the purpose. So far as 
concerns the ornamental dress of the stove, it is clear that, as com- 
plainant had no patent on the design, it had no monopoly thereof, 
and that any one was free to copy it so long as he did not attempt 
thereby to palm oflE his goods as those of complainant, and took 
due care to guard against any déception of the public into buying in 
the belief that it is. purchasing complainant's goods. Fairbanks v. 
Jacobus, 14 Blatchf . 337, Fed. Cas. No. 4,608 ; Dover Stamping Co. 
V. Fellows, 163 Mass. 191, 40 N. E. 105, 28 L. R. A. 448, 47 Am. 
St. Rep. 448; Flagg Manf'g Co. v. Holloway, 178 Mass. 83, 59 
N. E. 667; Heide v. Wallace & Co. (3d Circuit) 135 Fed. 346, 68 
C. C. A. 16; Saxlehner v. Wagner, 216 U. S. 375, 30 Sup. Ct. 298, 
54 L. Ed. 525. And it results from this principle that the adoption 
by one manufacturer of the characteristic features of another's prod- 
uct, common to articles of that class, does not of itself amount 
to unfair compétition. Globe-Wernicke Co. v. Macey Co. (6th Cir- 
cuit) 119 Fed. 696, 56 C. C. A. 304; Warren Co. v. American Co. 
(7th Circuit) 141 Fed. 513, 72 C. C. A. 571; Computing Scale Co. 
V. Standard, etc., Scale Co. (6th Circuit) 118 Fed. 965, 971, 55 C. 
C. A. 439. 

Complainant insists, however, that the unnecessary imitation by 
one manufacturer of the nonfunctional parts of the product of a 
competitor, to the extent that the two articles are substantially iden- 
tical in appearance to a casual observer, and retail purchasers are 
thus likely to mistake one for the other, is chargeable with unfair 
compétition, although each feature taken separateîy may hâve been 
open to appropriation, as announced in certain authorities, including 
three cases decided by the United States Circuit Court of Appeals 
for the Second Circuit. Enterprise Mfg. Co. v. Landers, 131 Fed. 
240, 65 C. C. A. 587; Yale, etc., Mfg. Co. v. Aider, 154 Fed. 37, 
83 C. C. A. 149; Rushmore v. Manhattan, etc., Works, 163 Fed. 939, 
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90 C. C. A. 299, 19 L. R. A. (N. S.) 269. We are not called upon 
to détermine the correctness of the rule thus stated as applied to 
appropriate facts. We content ourselves with saying tliat in our 
opinion it can hâve no application to the facts of this case, for the 
reason that, upon the record before us, takinç into accbunt the lack 
of public knowledge and réputation bf complainant's heater in ques- 
tion, the absence of complainant's trade-mark and trade-name, and 
the fact, as shown, we think, by the prépondérance of the proof, that 
purchasers more often identify stoves by their name or the name of 
the manufacturer, or both, than by appearance merely; that ail of 
complainant's natural-gas heaters, including even its cheap products, 
hâve the acorn device prominently upon the front and are al! adver- 
tised in catalogues under the name of "Acorn," in connection with the 
comparatively minor variations in the gênerai appearance of the stoVe, 
including the style of ornamentâtion, from that of stoves there- 
tofore upon the market, the retail fiurchaser exercising reasonable 
care could not well hâve bèèn deceived into the belief that in buying 
defetidant's heater he was purchasing complainant's stove. , 

It is further urged that in trade-mark cases the right tb protection 
does not dépend upon any particular period of usage, but that, once 
adopted in good faith and used, the right thereto will prevail against 
any subséquent user, although no public réputation or notoriety has 
been acquired; that the right of protection against infringement of 
trade-marks and unfair compétition respectively rest upon the same 
basis ; and that, thërefore, the rule ih tràde-mark cases, as stated, 
controls this casél 

But, whether or not the rule in trade-mark cases is aS stated (a 
qtiestion we are not now required to consider),' the case before us is 
not a trade-mark or a trade-name case, but one of alleged unfair 
compétition, predicated upoti the simulating of the dress of a com- 
petitor's product. And iii sûch case it is clear that identification in 
the mind of the purchaser bf such distinctive dress, as belonging to 
the complaining manufacturer, is necessary, and that such identifica- 
tion cannot wéll exist in the absence pf knowledge or réputation of 
such characteristic dress. 

In this Connection it is ûrged tHat complainant's good will and 
réputation connected with its gênerai line of goods àttached to the 
heater in question immediately upon its being plâced upon the mar- 
ket. But' if we hâve corréctly reached the conclusion that com- 
plainant's heater had acquired no appréciable public knowledge or 
réputation, and the dress bf the heater was not identifîed in the public 
mind as the Complainant's prbduct, the suggestion loses point. 

[2] There is some évidence tending to show an actual déception 
of customers on the part of dealers by representing defendant's 
heater as that of complainant. It also appears that on the inside of 
some of the castings of defendant's heater, due to the use of parts of 
complainant's heater as patterns, the letters "A" and "Sol. A" aire 
found, and that this fact would enable a dishonest dealer to misrèp- 
rc sent defendant's heater as a "Solàr Acorn." This last considéra- 
tion does not impress us as important, and there is no évidence of 
actual déception thereby. So far as concerns actual misrepresen- 
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tation by dealers of the identity of heaters, not only îs the proof 

thereof not highly convincing, but défendant is not responsible for 
the fact that tricky retailers represent its manufacture as that of com- 
plainant, knowing better, provided défendant bas donc its légal duty 
in distinguishing its ovvn product from that of complainant. Royal 
Baking Powder Co. v. Royal, 122 Fed. 345, 58 C. C. A. 499 ; Hall's 
Safe Co. V. Herring, etc., Co., 146 Fed. 43, 76 C. C. A. 495, 14 L. 
R. A. (N. S.) 1182. 

We hâve no doubt that sales of complainant's heater bave been 
materially lessened through defendant's compétition. The efïective- 
ness of this compétition, in our judgment, bas resulted from tbe ac- 
tivity with wbich défendant bas pushed its heater, the publicity and 
extent of defendant's exhibitions and advertising, the advantage 
wbich the défendant bas, especially in the large and valuable dis- 
trict of Ohio, in being a local manufacturer; and to complainant's 
advance of priées for 1907, before wbich time tbe priées of the two 
competing heaters were substantially the same. This compétition 
was legitimate. 

[3] Our conclusion, tben, in substance, is that complainant bas 
failed to establisb a case of unfair compétition, for lack of proof 
that défendant bas palmed off its goods upon tbe public as tbe goods 
of complainant. In our opinion, defendant's intent, as shown by 
the record, in copying complainant's eut and patterns, was not to 
dérive a benefît from complainant's name and réputation, but to avail 
itself of a design whicb, by imitating it, défendant bas confessed is 
attractive and désirable. Defendant's intent is, of course, not ma- 
terial wbere tbe necessary resuit of the act is to commit légal wrong. 
But, where neitber such natural resuit nor such actual intent exists, 
unfair compétition is not made out. Royal Baking Powder Co. v. 
Royal, 122 Fed. 345, 58 C. C. A. 499 ; Lawrence Mfg. Co. v. Ten- 
nessee Mfg. Co., 138 U. S. 537, 549, 551, 11 Sup. Ct. 396, 34 h. 
Ed. 997; Globe- Wernicke Co. v. Fred Macey Co., 119 Fed. 703- 
704, 56 C. C. A. 304. 

We do not tbink that tbe fact that défendant entered tbe extrême 
western territory after complainant's goods had been introduced 
tbere justifies a difïerentiating of that particular territory from the 
remaining portions of it or from the territory as a whole. 

For the reasons stated, the decree of the Circuit Court should be 
affirmed. 



THE NORTHMAN. 

TEXAS 00. V. J. U. GUFtEY l'ITTROLEUM CO. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911. 

Nos. 224, 225. 

Shippimg (§ 54*) — Steamship Beeaking from Wiiabf— Négligence of Chab- 

TEEEE. 

Libelant was owner of the tank steamer AA'inifred, 300 feet long, and 
charterer of the Northman, 250 feet long, owned by respondent and 
cross-libelant. lier charter required the Northman to dock wherever 

•For other cases see same topie & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
189 F.— 3 
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■ directed by libelant, and, arrlvlng at PMladelphia loaded, she was di- 
rected to tie up outside of the Winifred, lying In the Schuylkill river, 
whleh she did, maklng fast to the Winifred and running one liue from 
her stern to the wharf, -whleh was ail she could do, owing to the greater 
leugth of tlie Winifred. There was a freshot in the river at the time, 
but nothiug unusual at the season, and the Wlnifred's Unes gave way, 
allovving hoth vessels to drlft down stream. where they grounded, re- 
maining fastened togéther. Held, that the fault was solely that of 
libelant, which was also lessee of the dock, for not making the Winifred 
secure, as might readily hâve been done, and that it was liable for the 
damage to the Nortliman. 

t[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221; 
Dec. Dig. § 54.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the J. M. Guffey Petroleum Company against 
the steamship Northman, The Texas Company, claimant, and cross- 
suit by the Texas Company against the Petroleum Company. Decree 
for respondent, dismissing libel, in the first suit, and for libelant in 
thesum of $7,964.40 in the second, and the J. M. Gufïey Petroleum 
Company appeals. Affirmed. 

Burlingham, Montgomery & Beecher (Charles C. Burlingham and 
Chauncey I. Clark, of counsel), for appellant. 

Wallace, Butler & Brown (James K. Symmers, of counsel), for 
respondent. , 

Before I.ACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The Guffey Petroleum Company at the 
time in controversy was the owner of the steamship Winifred and 
the charterer of the steamship Northman. The former was 300 and 
the latter 250 f eet long. Both were tank steamers. The charter 
party provided that the Northman should load and discharge at a 
place, at a dock or alongside lighters, reachable on her arrivai, to 
be indicated by the Gufïey Company, where she could always lie 
safely afloat. 

On March 14, 1907, the Northman arrived at Philadelphia from 
Port Arthur, Tex., with a cargo of oil, and was directed by the Gufifey 
Company to proceed to Gibson's Point wharf on the Schuylkill river 
and make fast outside of the Winifred, which was lying moored at 
that point. The Winifred had discharged her cargo and was to pass 
out on the foUowing morning. As the Northman was loaded and the 
Winifred was light, the latter was much higher in the water than 
the former, making it practically impossible to pass a line to the bulk- 
head except at the stern, which was substantially parallel with the 
stern of the Winifred. The Northman had out a stern line to the 
shore, but no bow line. Both vessels were headed up-stream. A 
freshet was prevailing at the time and between nine and ten o'clock 
the Winifred's lines gave way and both drifted down stream and 
grounded half a mile below, causing the damage complained of. That 
the Northman was securely fastened to the Winifred is demonstrated 

•i'or other cases see same topii; & § numbï:b In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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by the fact that the two vessels remained together even after they 
grounded. 

The District Judge found that the Guffey Company, as owner of 
the Winifred and lessee of the wharf, was liable, either as wharfinger 
or vessel owner, for not providing suitable mooring posts or for f ail- 
ing to put out sufficient Hnes from the Winifred to the wharf. 

There was, as stated, a freshet prevailing at the time, but there was 
nothing abnormal about this condition, which was of yearly occur- 
rence and was to be expected during the nionth of March. There 
was no vis major, no unusual and unexpected disturbance of the élé- 
ments; nothing, in fact, that could not hâve been guarded against 
by human skill and caution. As the breaking away was not the resuit 
of inévitable accident, it must be attributed to the fault either ot the 
Northman, the Winifred or the wharfinger. The principal charge 
against the Northman is that she had not sufficient lines to the wharf. 
As before stated, it was impossible to use any lines other than from 
the bow and stern, and as she had out a stern line, it is only neces- 
sary to inquire whether she could hâve put out a bow line. Post No. 
1 was the only one to which a bow line could hâve been fastened. 
The District Judge finds : 

"That the stem of the Northman was so far behind the stem of the Wini- 
fred that a line could not be passed from the Northman forward to any of 
the posts on the dock." 

We think this conclusion is amply justified by the testimony. It 
is said that the Northman might hâve run bow lines to trees in a 
neighboring park, but the suggestion is highly chimerical, and the pré- 
caution one which the Northman was under no obligation to take, es- 
pecially as the Guffey Company, with full knowledge of the situation, 
did not suegest taking any extraordinary précautions. 

Again, it is argued that the Northman should hâve dropped her an- 
chor straight down from her bow into the river. How such a ma- 
neuver could hâve prevented the vessels from breaking away from 
the dock it is difficult to perceive; especially so in view of the fact 
that when they broke away each dropped her anchor and neither held 
in the soft mud at the bottom of the river. The District Judge says 
of thèse contentions, "they seem to me entirely untenable and mère 
after-thoughts." We are unable to find négligence on the part of the 
Northman; she was under the control of the Guffey Company and 
was in duty bound to go to the dock designated by that company. 
She could not hâve refused to go to the Gibson Point wharf because 
the Winifred was lying there for the reason that it was at the express 
request of her owners that she should be "breasted oiit" from the 
dock. A refusai to go there would hâve been wholly unjustifiable and 
in direct conflict with the terms of the charter-party. If there were 
any hidden defects or abnormal dangers to be guarded against, it was 
the duty of the charterer's agents in charge of the dock so to inform 
the Northman. Having moored to the Winifred in the usual way and, 
apparently, in the only practicable way, and receiving no protest and 
no suggestion that any additional précaution should be taken, we think 
the Northman was justified in assuming that the Winifred was satisfied 
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with the situation and that she was moored sufïîciently fast to hold both 
vessels. JBy a process of exclusion we hâve thus reached the point 
Tîvhere the accident cannot be said to be inévitable or due to the négli- 
gence of the Northman. The only alternative is that it was due to f ault 
of the Winif red in being insufficiently moored to the dock or to the f ault 
of the Guffey Company in providing insuffîcient posts. That one of 
thèse posts was pulled over by the strain, permitting the Une to slip 
off, is not disputed. There is a conflict in the testimony as to where 
this post was located. No. 1 at the upper corner of the wharf wss 
the one on which the greatest strain was placed and there is testimony 
that this post was made of wood and gave way, permitting the Unes 
to slip over the top. There is also testimony that No. 6 was the only 
post bent over by the strain, but the direct testimony that it was No. 
1 is strengthened by the presumption that this post, which held the 
bow Unes sustained the great weight of the strain and would naturally 
be the first to be bent over. A finding that it was post No. 1 cannot 
be set aside as against the weight of évidence. It is not important 
tp détermine whether it was made of iron or wood, as in eîther case, 
if the post gave way, it was incapable of sustaining the weight liable 
to be placed thereon. It may hère be noted also that the same resuit 
would haye followed if the Northman had had a bow Une out to this 
post. , 

To recapitulate : The Northman was under the control of the Guf- 
fey Company. It was her duty to go to the dock at Gibson's Point and 
tie up outside the Winifred, the charter required it and she had no 
légal excuse for disregarding the direction. The Gufïey Company 
was in full control of this dock and knew, or should hâve known, 
whether its Unes and posts were sufifîcient to stand the strain under 
the conditions then existing in the river. The agents of the Guffey 
Company saw the Northman arrive and the mânner in which she 
made fast. They knew that she had no line to the shore except at 
the stern. They knew that she had no bow line out and that the Win- 
ifred's bow extended so far beyond the Northman that it was doubt- 
ful if a line could be placed on post No. 1. Ail this was known and 
yet there was not a word of complaint or warning from the vessel 
or the dock that the Northman's methods were imoroper. No doubt 
was expressed as to the Winifred's lines being sufficient to carry the 
added strain of the Northman. 

In such circumstances, no blâme can be attributed to the Northman 
and it must be found that the Guffey Company was at fault for im- 
properly mooring the Winifred, or for failing to provide mooring 
posts sufficient to withstand the strain made necessary by the direc- 
tion to the Northman to tie up outside the Winifred. 

The decrees are affirmed with interest and costs. 
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In re HAMMERSTEIN, 

(Circuit Court of Appeals, Second Circuit May 8, 1911.) 

No. 256. 

1. Bankruptcy (§ 413*) — Dischabge — Effect of Abandonmest of Opposi- 

tion BY CbBDITORS. 

• Whese the discharge of a bankrupt was opposed by creditors on the 
ground Xhat he defrauded them, the fact that they hâve abandoned thelr 
opposition is entitled to considération by the court. 

TEd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

2. Bankeuptcy (i 408*) — Dischakge — Gkounds fob Refusai — "Conckal- 

MENT." 

In order to establish a frauduleut "concealment" by a bankrupt of 
property belonging to his estate from bis trustée, whlch will deprive 
him of his right to a discharge under Baukr. Act July 1, 1898, c. 541, 
§§ 14b (1), 29b (1), 30 Stat. 550, 554 (U. S. Comp. St. 1901, pp. 3427, 3433), 
It must appear that the property in fact belonged to him at the time 
of the bankruptcy. The fact that it had previously been fraudulently 
transferred, if the transfer was actual, and not colora ble, and placed 
it heyond the reaeh of the bankrupt, Is not made by the act a ground 
for refusing a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1377-1384.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Malvina Hammerstein, bankrupt. Krom an order 
denying a discharge, the bankrupt appeals. Reversed. 

Malvina Hammerstein flled a voluntary pétition in bankruptcy October 
24, 1901, and was adjudged a bankrupt the next day, October 25, 1901. On 
January 22, 1902, she filed a pétition praylng that a discharge in bankruptcy 
be granted her. By an order made January 23, 1902, a hearlng on said 
pétition was fixed for February 3, 1902. Spécifications of objection to a 
discharge were flled by two of her creditors. The issues on said spécifica- 
tions were then referred to the référée in bankruptcy, as spécial commis- 
sioner, to asçertain and report the facts. On January 19, 1903, he flled a 
report stating that in his opinion a discharge should be denled and an order 
was entered on the 20th day of November, 1909, conflrmlng this report and 
denying a discharge. From this order the bankrupt appeals. 

Thomas & Oppenheimer and Frederick L. C. Keating, for the bank- 
rupt. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE» Circuit Judge (after stating the facts as above). [1] No 
one appears for the opposing creditors upon this appeal, from which 
it may be inferred either that they hâve become convinced that the 
discharge should be granted or that they hâve now no interest in op- 
posing it. The creditors' withdrawal from the case should hâve no 
v^reight if the court be clearly convinced that the bankrupt bas com- 
mitted the alleged f rauds. If, however, there be doubt as to her guilt, 
the fact that those most interested bave ceased to oppose the discharge 
may properly be considered. A discharge is granted to an honest 

•For other cases see same toplo & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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bankrupt in order that he may reinstate himself in tlie business world; 
it is refused to a dishonest bankrupt as a punishment for his fraucl 
and to prevent its continuance in the future. In a sensé the question 
bas passed beyond the creditors and is one of public policy, but when 
the charge is that the bankrupt has defrauded his creditors the fact 
that they hâve ceased to assert their charge cannot be wholly ignored 
. hj the court. The controversy must be considered under the law as 
originally passed, for the reason that ail the acts complained of took 
place prior to the amendments of February 5, 1903. 

[2] Section 14b of the act provides that the judge shall discharge 
the bankrupt "unless he has ( 1 ) committed an offense punishable by 
imprisonment as herein provided." Section 29b of the act provides 
that : 

"A pèrson shall be punlshed, by imprisonment for a period not to exceed 
two yeats, upon conviction of the offense of having linowingly and fraudu- 
lently (1) coneealed whlle a bankrupt, or after his discharge, from his trustée 
any property belonging to his estate in bankruptcy." 

Several spécifications were assigned which were found in favor of 
the bankrupt, others were not passed on by the spécial commissioner 
and still others weve abandoned. Those which were found against 
the bankrupt and which are now in controversy are as follows : 

"First. — That the bankrupt, knowingly and fraudulently coneealed, etc., 
from her trustée property belonging to her estate. * * * (b) Her furni- 
ture, enumerated in a bill of sale made by bankrupt to said Raphaël, now 
in her possession, subject to no lien, (c) $31,638.25 cash, amount of a Judg- 
ment recovered by James Allison against the New York Life Insurance Com- 
pany for the value of the interior furnlshing of the Victoria Theater, which 
property has been conveyed by the bankrupt to one Amanda Llssner, by 
whom it was conveyed to said Allison, the said transfers being colorable only 
and the said sum still being part of the bankrupt's estate." 

The question, then, is whether the bankrupt in October, 1901, after 
her pétition was filed, committed the offense, punishable by imprison- 
ment, of having knowingly and fraudulently coneealed from her 
trustée property belonging to her estate? 

The commissioner préfaces a carefully prepafed Teview of the facts 
bearing upon the two spécifications sustained by him with the fol- 
lowing statement: 

"The testimony as to thèse transactions is voluniinous, involved and more 
or less conflicting, but upon careful perusal seenis to me to establish substan- 
tlally the following facts." 

He also says regarding the principal . transaction of which fraud is 
predicated : 

"It is possible that thèse transactions may bave been in good faith and 
that other parties, namely the Hammerstein Amusement Company and Alli- 
son may bave taken the opportunity to beneflt themselves at the expense of 
the bankrupt." 

In both of thèse statements the commissioner is correct. The évi- 
dence, undoubtedly, is conflicting and it is possible to draw therefrom 
a conclusion that the bankrupt has not committed the offense charged. 
It will serve no useful purpose to discuss the testimony in détail. 
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The difficulties which led up to the bankruptcy of the appellant 
grew out of the desperate financial condition in which her husband, 
Oscar Hammerstein, was involved, during the time in question. Re- 
sort was had to every expédient to secure money to satisfy his credit- 
ors and save the valuable property on Broadway which was mort- 
gaged for $900,000— foreclosure of the mortgage being threatened. 
Under the stress of thèse difficulties many acts were donc which are 
open to severe criticism and transfers were made wliich were proba- 
bly fraudulent as to creditors. That the bankrupt was the tacit in- 
strument by which many of thèse questionable transfers were made 
cannot be denied. That she had a clear understanding of the trans- 
actions, acting as she did by the request and procurement of her hus- 
band, is doubtful. 

It must be remembered that this is not a proceeding to set aside a 
fraudulent conveyance. It may be assumed that ail of the transfers 
were fraudulent as to creditors and it would not, under the bankruptcy 
law of 1898, prevent a discharge. The foundation of the charge 
is concealment of the bankrupt's property. If the bankrupt has con- 
veyed it, no matter how fraudulently, so that he has lost ail right, 
title and interest therein, it is not a concealment under the provision 
of the act referred to. If the bankrupt has parted with ail dominion 
over the property, if the title is gone out of him and is beyond recall, 
it is not his property, and therefore is not "property belonging to his 
estate in bankruptcy." 

We are of the opinion, as to the great bulk of the property in ques- 
tion, that it is by no means clear that Mrs. Hammerstein ever owned 
it, but if she did the title was not in her at the date of the bankruptcy 
and could not be resumed by her. The authorities bearing upon this 
question will be found in Re Dauchy (D. C) 122 Fed. 688. In affirm- 
ing the opinion of the District Judge this court said: 

"The principal accusation of fraud Is based upon the conveyance by the 
bankrupt of the Nantucliet property to her father and by him to her son over 
two years prior to the adjudication In banliruptcy. At the tlme the pétition 
vfus filed and the sehedules veilfled, the légal title to this property was not 
in the bankrupt and had not been for two years and seven months. The 
transfer to her son, concedlng It to be fraudulent as to then existing cred- 
itors, has not been made by the act a suHicient ground for refusing a dis- 
charge. About this there is no dtsagreement. In order to establish a fraud- 
ulent concealment it jnust appear that the property coneealed belongs to the 
bankrupt's estate. It niust be shown that the transfer was merely a tem- 
porary expédient to place the property beyond the reach of the trustée, the 
title to be resumed by the bankrupt as soou as prudence will permit. In 
other words, It must be proved that a secret trust exlsts in her favor and that 
her son is under agreement, expressed or implied, to reeonvey the property 
to her when the danger of attack by the creditors has pa.ssed." In re 
Dauchy, 130 Fed. 532, 65 C. C. A. 78. 

We think the order should be reversed, and a discharge should be 
granted. 
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THE DOROTHY. 

THE WYOMISSING. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911.) 

Nos. 246, 247. 

CortisioN (§ Tl*) — Gbounded Steamship— Négligent Opebatiow of Peo- 

PELLEB. 

A stesimer, grounded In Newtown creek, Long Island, and obstructing 
navigation by other vessels, started her propeller in an endeavor to free 
herself at high tlde, and kept It In opération for 15 minutes, and until 
the suctlon drew libelant's scow, which was a part of a tow aud lylng 
at 8ome little distance, so close that she was struck and sunk by the pro- 
peller. The master and lookout of the steamship were in such positions 
that they could see the scow and observe her movements. Held, that the 
Bteamship was In fault for net sooner stopping her propeller, as it was 
her duty to do; that the tug, having the scow and 15 other barges in 
tow, and whlch was engaged in distributing the same, was not in fault, 
as the scow was safe until the steamer started her propeller, and the 
tug had the right to assume that she would not recklessly subject the 
nearby vessels to such danger. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. | 71.*] 

Appeals froin the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Michael Tracy and John Tracy, 
as owners of the scow William Carney, against the steamer Dorothy, 
the A. H. Bull Steamship Company, claimant, and the steam tug 
Wyomissing, the Philadelphia & Reading Raiiway, claimant. De- 
cree against both vessels, and claimants appeal. Reversed, with di- 
rections to decree against the Dorothy alone. 

Libel by the owner of the Dorothy against the Wyomissing, and 
decree against the latter for part damages, from which the claimant 
of the Wyomissing appeals. Reversed. 

The flrst of the above-entitled actions was brought by Michael and John 
Tracy, owners of the scow William Carney, against the steamer Dorothy and 
the steam tug Wyomissing, to recover damages sustained by the sald scow 
on October 5, 1909, whlle lying in Newtown creek. It is alleged that through 
the négligence of the steamer and tug the Carney was permltted to drlft upon 
the revolving propeller of the steamer, whlch eut a large hole in her side, 
causing her to sink, with her cargo of coal. The District Court entered a 
decree, based upon an opinion flled March 12, 1910, in favor of the scow and 
against the steamer and tug for $1,701.75. 

On March 21, 1910, after the above décision had been filed, the Bull Steam- 
ship Company, owner of the Dorothy, filed a libel against the Wyomissing to 
recover damages for the in jury to her propeller by reason of Its contact with 
the Carney. The Dorothy insisted that the collision occurred through the 
fault of the tug in not keeping the Carney out of danger. The District Court 
entered a decree November 8, 1910, against the Wyomissing for $422.08, be- 
Ing one-thlrd of the damages sufCered by the Dorothy. 

The Wyomissing bas appealed from the flrst decree, and both she and the 
Dorothy hâve appealed from the second decree. 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & RËi>'r Icie^tà 
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MacFarland, Taylor & Costello (Willard U. Taylor, of counsel), for 
the Dorothy. 

Armstrong & Brown (Pierre M. Brown, of counsel), for the Wy- 
omissing. 

Before LACOMBE, COXE and WARD, Circuit Judges. 

COXE, Circuit Judge. On October 5, 1909, the steamship Dorothy 
was lying aground in Newtown creek and was endeavoring, at high 
tide, by means of her propeller and a hawser to the shore, to get her- 
seK free. The Dorothy is a large steamship about 315 feet in length. 
She was headed upstream and was lying with her bow between 300 
and 400 feet f rom the dock on the Brooklyn, or southerly, side of the 
creek, her stern reaching almost to the East River. 

The Wyomissing, with a tow of 16 loaded barges, reached the 
mouth of the creek intending to tie up at Bergen's Dock and there dis- 
tribute her East River boats. The tow was made up in four tiers, the 
injured boat— the Carney — tailing behind the fourth tier. Accompany- 
ing the tow, as helper, was the tug Pencoyd. When the head tier of 
the tow had reached the bulkhead, the Carney, at the end of the tow, 
had been swung by the flood tide in the river diagonally across the 
creek and towards the starboard side of the Dorothy. Up to this 
time we understand the proof to be that the Dorothy's propeller had 
not been in motion. At 11 o'clock the Dorothy started her propeller 
at a time when the Carney had been carried by the tide to about amid- 
ships of the Dorothy. She was then about 100 feet from the Dor- 
othy's starboard side and was in no danger from the propeller. Fif- 
teen minutes after it started to revolve the Carney was, by means of 
the suction thus produced in the comparatively shallow waters of the 
creek, drawn against the revolving blades and received injuries from 
which she sank shortly thereafter. 

The stearrier was found at fault because of the négligence of a look- 
out at her stern in failing to give warning of the drifting of the Car- 
ney towards the propeller. The tug was inculpated because she failed 
to give the Dorothy wârning of the proximity of the Carney at the 
time her engines were started; also in failing to give assistance to 
the Carney. We concur in the tînding against the Dorothy, but are 
unable to find négligence on the part of the Wyomissing. 

The Dorothy was aground in a part of the harbor where vessels 
alone and with tows were constantly going in pursuit of their ordinary 
vocations. She was 315 feet in length and with the line out to the 
Brooklyn shore, which she refused to remove, she was seriously ob- 
structing navigation. It cannot be pretended that the Wyomissing and 
the other tugs having business in the creek were called upon to sus- 
pend opérations and lie out in the East River until the Dorothy was 
floated. The tug was entirely justified in proceeding to the lumber 
dock for the purpose of sorting out and distributing the barges in her 
custotiy. That she did this prudently and with a due regard for ail 
the dangers which were reasonably to be apprehended, we are con- 
vinced. She was not called upon to assume that the Dorothy would 
Btart her propeller when the barges were in dangerous proximity and 
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'keep it in motion Until one of them was struck and sunk. The master 
of the tug was attending to his business and at the time of the colli- 
sion had a barge alongside and could not hâve reached the Carney in 
time to hâve prevented the accident. The situation w^as, or shoukl 
hâve been, as apparent to the steamer as to the tug and the latter was 
justified in assuming that the former would not recklessly subject the 
barges to danger. 

The witnesses called for the Dorothy were an oiler, who was sta- 
tioned at the stern "to watch the propeller and see that nothing came 
up to her," and two engineers, who were in the engine room and saw 
nothing of what was transpiring. The captain, who, according to the 
oiler, was on the bridge, was not called. The négligence of the Dor- 
othy is so plain and so clearly accounts for the accident that it is not 
necessary to speculate as to other causes. 

For 15 minutes, at least, her propeller was revolving and the suction 
produced was gradually drawing the Carney nearer and nearer to the 
danger. Ail this was apparent to the oiler, who was on watch and 
also to the man on the bridge, and yet nothing was done to prevent 
,the disaster. If this situation were insufficient to induce those in 
charge of the Dorothy to stop her engines, it is not easy to perceive 
what means could hâve been employed to produce that resuit. The 
testimony shows that there was gênerai commotion among the barges, 
signais were given and warnings were shouted to the steamer. Even 
though it be conceded that thèse were given when the Carney was in 
extremis, it does not detract from the proposition that the steamer 
knew of the danger and that signais, even if given sooner, would hâve 
added nothing to that knowledge. If she had stopped her propeller 
for a few minutes, until the barges had been safely moored or towed 
away, there would hâve been no coUision. That it was her duty to 
stop her propeller we hâve no doubt. The duty was so obvions that 
tthe Wyomissing was justified in believing that it would be performed 
and she cannot be held at fault for assuming that the Dorothy would 
act as common sensé and ordinary prudence dictated. 

It foUows that the decrees should be reversed and the causes re- 
manded to the District Court with instructions to enter a decree in the 
iirst of the above entitled actions against the Dorothy with costs and 
to dismiss the libel in the second of the above entitled actions with 
costs to the Wyomissing. 

The Wyomissing should recover her costs in this court. 
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THE PALLANZA. 

(Circuit Court of Appeals, Second Circuit. Mny 24, 1911.) 

No. 270. 

1. Collision (§ 85*) — Action for Damages — Contribtjtort Fault — Buhden 

AND JiKASURK OP PROOF. 

Wlieie the faults of a steamer were sufficient to account for a colli- 
sion witli a schoouer in a dense fog, before tlie schoouer is also con- 
demned tlie court siiould be satisfied that ber fault coutributed to tlie 
accident. 

[Ed. Note. — For otlier cases, see Collision, Dec. Dig. J 85.*] 

2. Collision (§ 8.3*) — Steamer and Schooneb in Foo — Costributort Fault. 

That the mate of a sctiooner, wlio was acting as lookout and sounding 
her fog liorn in a dense fog, was burdened vvitli too maiiy duties. is not 
sufficient to charge the schooner with contritiutory fault for a collision 
wlth a steamer, brought about by the clear fault of the steamer, where 
ail of hls worii was done and properly done. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. I 83.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admira]ty by J. Allen Hudson, master and chief owner of 
the schooner Emma Knowlton, against the steamer Pallanza; the 
Hamburg- American Line, claimant. From a decree awarding him 
half damages for collision, libelant appeals. Reversed. 

Harrington, Bigham & Englar (D. Roger Englar, of counsel), 
for appellant. 

Burlingham, Montgomery & Beecher (James Forrester and Chaun- 
cey I. Clark, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The District Judge condemned the steamer 
for proceeding at too great a rate of speed in an unusually thick fog 
and for not reversing in time to prevent the collision. We concur in 
thèse conclusions. The schooner was held in fault because the mate, 
who was blowing the fog-horn and acting as k/okout, "had an un- 
necessary amount of labor put upon him vvhile the schooner was go- 
ing as fast as the wind would permit her through a dense fog. From 
this finding the conclusion flows that it was 'a fault to require the 
mate to do so much.' " 

[1] The steamer was at fault, first, for proceeding at too great a 
rate of speed; second, for not stopping when she heard the indistinct 
blast from the schooner, and, third, for not reversing when she dis- 
tinctly heard the three blasts on her starboard bow. Thèse manifest 
faults sufficiently account for the collision, and before the schooner 
is condemned, the court should be satisfied that her fault contributed 
to the accident. The direct testimony is uncontradicted that her fog- 
horn was sounded at proper intervais by the mate, Borden, stationed 
at the forecastlehead. The assertion that the horn was not propei^ly 

*For other cases see same topic & § numb£:b in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa 
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Eounded is not only contrary to the testimony of the only witnesses 
who could see what was donc on the schooner's deck, but is in conflict 
with the dictâtes of common sensé and ordinary prudence. The prop- 
osition that a saihng vessel, practically helpless in a dense fog, would 
blow her horn at a place where the sails and deck load would prevent 
the Sound from being heard, is too absurd for credence. The District 
Judge refused to make a fînding to the effect that the fog-horn was 
soùnded from amidships or behind the sails and expressed the opin- 
ion that such a finding could not be niade on the évidence. He based 
his décision solely upon the proposition that Borden had too much to 
do. Having in mind the small amount of work which it is necessary 
to do on a sailing vessel af ter her sails are set and she is under way, 
we are unable to concur in this finding. 

[2] But conceding it to be well founded, it is in oUr opinion oî no 
importance what Borden had to do, whether much or little, so long 
as he was doing his duty faithfully at and before the time of the col- 
lision. Thé uncontradicted testimonv shows that he was doing ail 
that could be done at this time. If he Wew the fog-horn from the 
bow at proper intervais it was as effectuai as if he had been employed 
and ; paid for this service alone and did no other work. The fact, if 
it, be so, that more work was required of him than one man should 
do is not material, so long as this work was done and properly done. 
That it was done is demonstrated, not only by the witnesses for the 
schooner, but also by the fact that the signais were heard on the 
steamer: The Nacoochee, 137 U. S. 330, 11 Sup. Ct. 122, 34 h. Ed. 
687. 

The dècree is reversed with costs and the cause is remanded to the 
District Court with instructions to enter a decree for the libelant for 
the full amount of his damages and costs. 



FLORENCE MFG. CO. v. DOWD et al. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911.) 

No. 262. 

Teade-Makks and Trade-Names {i 99*)— Suit foe Unfair Compétition— 
Kepbeence» 

Where a decree finding unfair compétition by défendant and granting 
an injunetion is entered by a Circuit Court in accordance with a man- 
date of the appellate court, eomplainant is entitled to a référence on the 
question of profits or damages, uniess it cle„rly appears that proof of 
such profits or damages Is Impossible. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 99.* 

Unfair compétition, see notes to Seheuer v. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 O. C. A. 376.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Florence Mannfacturing Company against 
John C. Dowd and James H. Dowd. Decree for complainant, and de- 
fendants appeal. Affirmed. 

A (Jecree of the Circuit Court for the Southern District of New York was 
entered May 13, 1910, in favor of the complainant for an accounting and au 
injunction. The case Is also hère on a motion by complainant to dismiss 
the appeal on the ground that it was net taken in time. The original de- 
cree entered herein dismissed the bill. 171 Fed. 122. An appeal was taken 
to this court, where the decree of the Circuit Court was reversed and the 
causé was remanded with instructions to enter a decree in favor of the com- 
plainant upon the cause of action charging unfair compétition. 178 Fed. 
73, 101 O. C. A. 565. 

A. Bell Malcomson (Martin Conboy, of counsel), for appeliants. 
Macleod, Calver, Copeland & Dike, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The mandate directing that a decree be en- 
tered in accordance with the décision of this court is dated April 21, 
1910. On May 13, 1910, a decree was entered in the Circuit Court 
withôut objection by the défendants although a copy of the decree 
with notice of settlement was served upon défendants' solicitor. After 
the settlement of the decree the défendants' solicitor agreed upon Mr. 
Shields as master to take the accounting and was présent at the hear- 
ings before the master on May 25th, June lOth, July 13th and 14th. 
The défendants appeared, filed their account, and submitted them- 
selves for examination. On September 17, 1910, a motion was made 
for resettlement of the decree, which was denied on October 5th there- 
after. It was not until November 12, 1910, one day less than six 
months from the entry of the decree, that this appeal was taken. 

An examination of the record has made it unnecessary for us to 
consider the motion to dismiss and we hâve concluded to dispose of 
the appeal on the merits. The instruction of this court to the Circuit 
Court, after the cause was remanded, was to enter a decree in con- 
formity with our opinion. This meant, of course, the ordinary cje- 
cree proper when a case of unfair compétition has been established. 
The Circuit Court did not need to be informed of the détails of such 
a decree. The decree entered, in its essential features, is correct. 
Some verbal changes might hâve been made with propriety and doubt- 
less they would hâve been, if the attention of the court had been called 
to them ; but there is nothing in the decree which justifies its reversai. 

The acts of the défendants which warrant the finding of infringe- 
ment are clearly stated in the decree, namely, selling 

"tooth brushes, each of which they hâve placed in a box on which appears 
in couspicuous printed letters the word Sta-Kleen in imitation of the com- 
plainant's word Keepclean as charged in the bill of complaiut." 

The decree f urther states : 

"That the défendants herein hâve so dressed their goods that they may 
be mistaken for the goods of the complainant and in so doing hâve intrin:,'ed 
upon the exclusive rigbts of the coniplainant in the dress mxl aiiieirniice 
of the boxes or paclvages in which the complaiuant's goods are coutaiued." 
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The accounting was ordered to ascertain the number of tooth 
brushes so sold which infringe the rights of the défendant as sfore- 
said. The injunction enjoins the défendants from doing any of the 
acts in the future which are declared to be infringements of the com- 
plainant's rights. 

This is not a case where this court or the Circuit Court can say in 
advance that the complainant will be unable to establish the amount 
of the gains and profits which the défendants hâve made by reason of 
the unfair methods employed by them in dressing up their brushes 
to resemble the complainant's brushes. Except in those cases where 
the court is convinced that such proof is impossible, an accounting 
should be ordered. It is true that the action for unfair compétition 
is based upon fraud but this may be iriferred from the circumstances. 
As was said by this court in the case of Fairbank v. Windsor, 124 
Fed. 200, 61 C. C. A. 233: 

"In many of thèse unfair compétition cases the fraudulent Intent is in- 
ferred from the facts, sometlmes agalnst the sworn protestations of the in- 
fringer, that he was trying to differentlate his package from thbse of the 
complainant, not to simulate them." 

That the complainant's task seems difficult and the résult an in- 
adéquate return for time and labor expended is not now important. 
The complainant is entitled to its hearing before the master ; if it f ails 
in its proof the Circuit Court will deal with the situation as to costs 
and expenses when it enters the final decree. 

We refrain from discussing many of the questions mooted on the 
brief s as to what may or may not be donc upon the accounting for the 
reason that the facts are not sufficiently before us. It is to be as- 
sumed that the accounting will proceed in an orderly manner before 
the master and that the proof will be confined to the issues referred 
to him. 

Should the report be in favor of the complainant any errors will be 
corrected by the Circuit Court or by this court. In other words, the 
cause should proceed in the usuaî orderly manner and the final decree 
will settle the ultimate rights of the parties. 

The decree is affirmed. 



In re T, A. McINTYRE & CO. 

(Circuit Court of Appeals, Second Circuit. June 6, 1911.) 

No. 270. 

BANK.ETJPTCT (§ 155*) PLEDGED COLLATEBALS — OWNEBSHIP. 

Pefltloner, having borrowed money from bankrupts, deposlted two cer- 
tain railroad bonds and other securitles as collatéral. The bankrupts 
pledged the bonds with other collaterals to a bank for loans, without 
petitioner's knowledge or consent. On the day bankruptcy intervened, 
petitioner tendered the bankrupts the amount he owed them and demand- 
ed a return of his securlties, but the tender was refused ; and on the 
appointment of reeeivers he made a slnillar tender and demand. He 
later demanded the bonds from the bank, and divected it not to sell them. 

*For other cases ^ee same topic & i numbeb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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The bankrupts' debt to the bank having been llquidated by a sale of 
other securlties, the bonds were delivered to the recelvers, and out of 
the proceeds of other collatéral the entire balance of petltloner's debt 
was satisfied. Held, that petitloner was entltled to a return of the bonds 
from the recelvers. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of T. A. Mcintyre & Co. 
On pétition to revise an order directing that certain bonds in the pos- 
session of a receiver be sold, and the proceeds in excess of $1,454.93 
be turned over to petitioner, Vincent L,oeser. Reversed and remanded, 
with instructions. 

P. Chauncey Anderson (Ellery O. Anderson, of counsel), for peti- 
tioner. 

Irving L. Ernst and D. Raymond Cobb, for resporident. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. On September 4, 1907, Loeser bor- 
rovifed $25,000 from the bankrupt, depositing with it as collatéral cer- 
tain securities, among which there were one $1,000 bond, New York, 
Chicago & St. Louis No. 6,122, and one $1,000 bond, Wheeling, Lake 
Erie & Western No. 2,988. By April 24, 1908, Loeser had reduced his 
indebtedness to about $20,000, and the value of his securities was then 
and has at ail times since been several thousand dollars in excess of 
the amount due. The two bonds were worth about $2,000. 

On April 7, 1908, the firm of Mcintyre & Co., which was conducting 
a gênerai brokerage business in the city of New York, borrowed $35,- 
000 from the Corn Exchange Bank, depositing as collatéral a large 
numberof securities, which included Loeser's two bonds. This was 
donc without the assent or knowledge of Loeser. The firm failed on 
April 24, 1908, and a voluntary pétition in bankruptcy was filed. On 
the day of the bankruptcy Loeser tendered to Mcintyre & Co. pay- 
ment of the amount owed by him to said firm and demanded return 
of the securities held as collatéral; but the tender was refused and 
the demand not complied with. Upon the appointment of receivers 
Loeser made a similar tender and demand upon them, and was inform- 
ed that they did not hâve his securities in their possession and could 
not return them. On April 29, 1908, Loeser demanded his two bonds 
from the Corn Exchange Bank and directed it not to sell them. The 
bank liquidated its loan to Mcintyre & Co. out of part of the securi- 
ties held by it, not selling Loeser's two bonds, nor two other bonds 
which were identified as the property of two other persons. Ail thèse 
unsold bonds were turned over to receivers. Out of the proceeds of the 
other bonds, which Loeser deposited as collatéral with Mcintyre & Co. 
the entire balance due on his loan from them has been liquidated, and 
the bankrupt's estate is indebted to him for money received on their 
sale in the amount of several thousand dollars. It has been stipulated : 

♦Por other cases see same topic & § ndmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"That aftertlie loan made by the Corn Exqhange Bank to T. A., Mêlfftyre 
& Go. bas been fuUy discharged and after the daims of ail claiinants In 
the réclamation proceedings to the surplus funds in the Corn Exjchange 
Bank, with the exception of Vincent Loeser, hav.e been paid, in acqordanee 
with the directions of the spécial master's report, the amount of the surplus 
fund remainiiig in the possession of the Corn Exchange Bank, which is 
directed by the report of the spécial master, and the order of confirmation 
thereof,, to be turned over to the bankrupt's estate, is the sum of $8,854.44, 
together with the claimaut's two bonds, as follows : $1,000 New York, Chica- 
go & St. Louis 4% boud No. 6,122. $1,000 Wheeling, Lake Brie & Western 
first 6%. bond No. 2,988." , 

Upon. this State of facts the disposition of thèse two bonds is gov- 
erned by our former décision in thèse proceedings on the pétition of 
Wilham F. Pippey. 181 Fed. 955, 104' C. C. A. 419. Théy should be 
returned to. the petitioner Loeser. 

The order is reversed, and cause remanded, with instructions to 
enter an order in conformity with the views expressed in this opinion. 



, L. G. McKNIGHT & SON CO. v. CEAME;r FtJRNITIJRB 00. 

(Circuit Court of Appeals, First Circuit. August 8,, 1911.) 

■■' No. 931. ■ ■ \ 

Courts,, (§ 314*) — Jurisdictio.n of Fedebal Courts^-Citizenship of Parties. 
A fedaral court is withput jurisdiction on the ground of divei*sity of 
citi^ênsiiîp of an açtioii' by a corporation of another state agalnst a 'cor- 
poration 'of a thlrd stàté, which bas no place of business in the state of 
suit, and on service on :an otBcer of défendant who was.not in the state 
■ on tusiness of his corporation. .,. . , 

{Ed. Note. — For other cases, see Courts, Cent. Dig. § 860: Dec. Dig. 
§314,* 

Diterse citizenship as a ground ôf fédéral jurisdictlori; see notes to 
Shipp V. -Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27' Ci ' G. A. 298.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action at law by the L. G. McKnight & Son Company aeainst 
the Cramer Furniture Company. Judgment for défendant, and plain- 
tiff brings error. Affirmed. 

Harvey H. t'ratt and Owen A. Hoban, for plaintiff in error. 
George Hdlden Tinkham, for défendant, in error. 

Before ALDRICH, BROWN, and DODGË, District Judges. 

PER CURIAM. We are of the opinion that the Circuit Court was 
right in dismissing the plaintiff's action at law, for want of juris- 
diction,; upon motion of the défendant. 

The plaintiflf in error, plaintifif below, the L. G. McKnight & Son 
Conipany, is^a corporation of the state of Maine, having its usual 
place of business in Massachusetts. The défendant is a corporation of 
the state of North Carolina, having its usual place of business, in that 

•Eor otUer caïei» »ee s^me topic & g numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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State, and having no place of business in the state of Massachusetts. 
The action was begun in the district of Massachusetts by service of 
summons upoh its vice président, also a director, who was not in Mas- 
sachusetts on business of the défendant corporation. The question of 
jurisdiction upon such facts as are above set forth, and upon such ad- 
ditional facts as are contained in the bill of exceptions, is so well set- 
tled to the contrary of the contention of the plaintifE in error that we 
need only refer to the following authorities : Shav/ v. Quincy Mining 
Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; Keasbey v. Matti- 
son Co., 160 U. S. 221-229, 16 Sup. Ct. 273, 40 L. Ed. 402 ; Ladew v. 
Tennessee Copper Co. (C. C.) 179 Fed. 245, s. c. 218 U. S. 357, 31 
Sup. Ct. 81, 54 L. Ed. 1069; Mechanical Appliance Co. v. Castleman, 
215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 272; Hoyt v. Ogden Port- 
land- Cément Co. (C. C.) 185 Fed. 889-898, et seq. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers costs in this court. 



NATIONAL WTRR BOUND BOX CO. et al. v. nR'T.T. 

(Circuit Court of Appeais, Seventh Circuit. January 10, 1911.) 

No. 1,717. 

1; Evidence (§ 442*)— Parol Evidence Affectino Weiting— ÎIattetîs not 
InCluued in \Vriting, 

Where a wrltten contract was made in pursuance of a prior verbal con- 
tract letween tbe parties brôader in its scope, aud as a uieaiis of Cjirryr 
Ing ont a portion only of suc'li verbal eontnict, tlie rnle tliiit a verbal 
agreétnent is conclusively presunied to be nier.L'ed in a sul^eiiuent written 
contract does not apply, and tbe verbal agrceniert niay be sliown in a 
suitto détermine the respective rigbts of tbe parties. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 1874-1809; 
Dec. Dlg. § 442.*] 
2. Teusts (§§, ."50%, 287*)— CoNSTBUCTivE Tbusts— Contra cTs Ceeating Fl- 
DuciABY Relations — Enfoeceme.n-t of Rioins in Equity. , 

Couiplalnant, who owned certain basic patents for machines for mak- 
Ing wire bound pacldng boxes, entevecl into a gênerai verbal agreenient 
wlth défendants, which conteniplated the exclusive promotion of tbe pat- 
ents by défendants tbrougbout tbe United .'^tates by means of t''e forma- 
tion of corporations to manufacture under licenses to be granted l.y com- 
plainant; the royalties therefrom to be divided between the r>artiPs. 
Pnrsnànt to snid agreement, a written contract was exeeuted givin": de- 
fendants the exclusive right to organize corporations to be so licensed in 
certain territory ; tbe understanding being that wben it was covered 
other territory should be added. Défendants organized a corporation 
and established a factory to aid in demonstrating the business. The ma- 
chines of complainant's patents were not altogether successful in opéra- 
tion, and It was further verbally agreed that any improvenients made 
thereon by défendants should be patented and the patents assigned to 
complainant that they might be covered by the llcenses to be given by 
hlm. Disagreements arose which stopped further opérations under the 
written contract Défendants in the meantime had made certain inven- 
tions relating to the art, some of which had been patented and others 
not, and, on thelr refusai to assign the same to complainant, he brought 
suit to compel such assignment. Held, that the contracts created a fldu- 

*Por oLher cases see same topic & i ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
189 F.— 4 
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dary relation between the parties, and that défendants, held the patents 
and inventions in trust, but that sucti trust was not In favor of com- 
plainant personally, but for the beneflt of tlie common enterprise; that, 
sueh enterprise having been abandoned, a court of equity would deal 
with the matter as wlth a dissolved partnership, requlring défendants 
who had promoted certain corporations under thelr patents to account 
to coniplainant on the basis of their eontract and to assign the patents 
for the benefit of the common enterprise or of tlie parties as tenants in 
cbtijmon. 

[Ed. Note— For other cases, see Trusts, Dec. Dig. §§ 30%, 287.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict Of Indiana. 

Suit in equity by William P. Healy against the National Wire 
Bound Box Company, Samuel M. Robinson, Richard G. Inwood, and 
Perry C. Lavenberg. Decree for complainant, and défendants ap- 
peal. Reversed. 

ïhe decree appealed from orders appellants, wlthin one month 'of the date 
of the entry thereof, to exécute .to appellee, his helrs and assigns, a written 
assignment of the invention known as "means for making box blanks," sériai 
number 230,249, and the invention knovpn as "a comblned carriage and 'former' 
for wire bound blank inachines," sériai number 228.443V appellee, his helrs 
and assigns, being given control of such applications for letters patent in place 
of the appellants. 

The decree further orders appellants to exécute to appellee, written assign- 
ments of the foUowing letters patent: 

"1. Patent number 799,854, granted by the United States, on the invention 
of 'Improvements in Wire Bound Boxes,' later surrendered to the United States, 
and for which re-issued letters patent No. 12,725 was granted; November 26, 
1907 to the appellant National Wire Bound Box Company. 

"2. Patent number 806,411, granted December 5, 1905, by the United States 
to the appellant National Wire Bound Box Company on said invention of the 
'Box Blank Machine with Traveling Staplers.' 

"3. Patent number 907,586, applied for December 4, 1905, , granted to said 
National Wire Bound Box Company December 22, 1908. Thls patent covers 
said invention: 'Improvements in Wire Bound Boxes' except that the cleats are 
rabbeted instead of being step-mltered. 

"4. Brltlsh patent number 16,138 granted by the United Kingdom of Great 
Brltain and Ireland on August 8, 1905, to Alfred Julius Boult and by htm 
assigned on Aprll 19, 1906, to said National Wire Bound Box Company of 
Sonth Bend, Indiana, U. S. A., oii said invention 'Improvements in Wire 
Bound Boxes.' ' 

"5. Brltlsh patent number 16,139 granted by the United Kingdom of Great 
Britain aud Ireland on August 8, 1905, to Alfred Julius Boutt, and by him 
assigned on Aprll 19, 1906, to said National Wire Bound Box Company, on 
said invention, 'Box Blank Machines wlth Traveling Staplers.' 

"6. French patent number 356,753 applied for and granted August 8, 1905, 
by the French Eepublic to said National Wire Bound Box Company on said 
Invention 'Box Blank Machine with Traveling Staplers.' 

"7. Austrian patent number 28,366 applied for August 8, 1905, and grant- 
ed by the Empire dî Austria to said National Wire Bound Box Company en 
said invention 'Box Blànk Machine with Traveling Stapleçs.' 

"8. Austrian patent number 30,972, applied for August 8, 1905, and granted 
by the Empiré of Austria to said National Wire Bound Box Company, on 
said invention 'Comblned Carriage and "Former." ' 

"9. German patent number 183,216 applied for August 9, 1905, and granted 
by the German Empire to said National Wire Bound Bo^ Conipany, on said 
Invention 'Box Blank Machine with Traveling Staplers.'. ;,i ,' . , 

"10. German patent number 184,840, applied for June 9, 1906, and granted 

•For other caees see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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by the German Empire to sald National Wire Bound Box Company, on said 
invention 'Improvements in Wire Bound Boxes.' " 

The decree provides that, in case the assignments thus ordered are not 
made, the same shall be made through the Master in Chancery. 

Further facts are stated in the opinion. 

Russell Wiles, Floyd R. Mechem, Daniel P. Murphy, and Philip C. 
Dyrenforth, for appellants. 

Dan. W. Simms, Clarence W. Nichols, George T. Buckingham, and 
Arthur F. Durand, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. The decree 
appealed from is based upon the finding that the appellants Inwood, 
Lavenberg and Robinson were, at the date of the decree, and during 
ail the tinie theretofore since the first day of June, 1904, jointly and 
severally trustées of appellee, and as such trustées, made each and ail 
of the ioregoing inventions for, and on behalf of, and for the sole 
use and benefit of appellee. 

The testimony in the case is voluminous, covering 2617 printed 
pages. The findings of fact by the Master are also voluminous, cov- 
ering 82 printed pages. The ultimate facts, determinative of whether 
the decree should stand or not, or what should be its modifications, 
can be more compactly stated. 

The patents and applications involved in this suit relate to ma- 
chines employed in the manufacture of wire bound packing boxes. 
Through corporations, the stock of which were owned by him, ap- 
pellee was, at the time of his transactions with appellants, the owner 
of the broad basic patents covering this character of machine, to- 
gether with the improvements that, up to that time, had been made 
thereon. This gave him full control, supposedly at least, of the art 
of manufacturing wire bound packing boxes by machinery. The 
patents and applications involved in this suit are mère improvements 
upon, and extensions of , this art. 

The relations of the parties began in March 1904; in furtherance 
of which, in April 1904, the South Bend Healy Box Company was 
organized, of which appellants Robinson and Inwood (Lavenberg was 
subsequently included) were the sole stockholders and directors, and 
to whom was granted a license for certain territory therein named, 
lying around South Bend — the understanding being, that if this Com- 
pany was successfully launched, Robinson, Inwood and Lavenberg 
were to hâve the f urther right to promote appellee's patents exclusively 
throughout the United States. 

Up to this time, appellee had expended $62,000 of his own money, 
and ten years of time and effort, in introducing and launching his wire 
bound packing box enterprise commercially. The machines actually 
used for the making of boxes, at this time, were those known as the 
Rosback machines, and a later machine known as the Flora machine. 
The Flora machine, at this time, consisted in plans and working draw- 
ings made by the inventor. To the appellants Robinson, Inwood and 
Lavenberg, appellee exhibited thèse Rosback machines, and the plans 
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and workîng- drawings of the Flora machine — the purpose, obviously, 
being to put appellants into possession of the knowledge of the art. 
The Rosback machines did not prove satisfactory. Rosback himself . 
the inventer, was employed for six weeks to make them operate, and 
with him worked Inwood and Lavenberg. Rosback then gave up the 
attempt and left the plant — appellants and appellee looking to the 
Flora patent to produce a machine that would be satisfactory. Appel- 
lants claim that the Flora machine aiso proved unsatisfaçtory, because 
it was f ound to be too expensive. 

Up to this time, June 1, 1904, the gênerai understanding had been, 
as stated, that Robinson, Inwood and Lavenberg were to hâve the ex- 
clusive, promotion of the organization of corporations, under appel- 
lee's patents, throughout the United States. No forrhal contract to 
thât end, however, was drawn. Junë 1, 1904 a formai contract was 
drawn, covering nine cities and the country adjacent therèto, within 
which Robinson and Inwoûd (t,avénberg subsequehtly becoming a 
pârty thereto) secured the exclusiV'e rîght to organize box rrianufac- 
turing and selling companies under appellee's patents. Subsecitiêntly 
other citiefe -wefë added to thèse,' and som'e territory exd'h^Hged for 
other tërrîtory. But at no time was the contract made W cove'r the 
United States. This cbhti-act, and' the ones folloWjng jt,' granted tô 
appellants the exclusive right to promote the organization of corpora- 
tions within the territory .named, for the purposé of mànUfacturing 
vHre bound packing boxes by the patented machiné ot 'appellee, and 
selling the same âccording'to the terrris of a licetise àhd âgreements, 
to be granted by appellee tb èadh cOmpanyso' fôrthed itt each of siich 
cities. Minimum license fées \\'éi:é ' fixed, as also hiiïiimum cash 
bonuses and a stock bonuâ of ten per cent., the bohuses to' be divided 
one-third to appellee ârid two-thirds to appellants. Six months was 
fixed as the time within whifch thèse corporations should bè organizéd 
and purchasë their. first sét of' machines, for failùre of which the 
agreément -vVâs to forthwith tëase and become vbid'.'' :This is known 
as the option agreement. The Mastëi^ finds, however, that concur- 
rently with this agreernent "a gênerai verbar understanding was 
reached * * * that, the complainafit (appellee) would give the de- 
fendants (appellants) ptomotion contfacts of the gênerai' purport of 
the South Bend, Nine Citîës' and' Cleveland contracta hérein referred 
to, which should cover thë, United States, èxcludihg the, territory of 
Chicago, for which the cOmpIainant '(appellee) had already given à 
promotion cbrifract to a third person." Obviously, the restricted con- 
tract drawn wàs with a view of ultirnately extending it to the whole 
of the United States, with the exception named, in case appellee's ex- 
périence with appellants, in the spécifie territory named, turned out 
to be satisfactory. 

The'Master also finds that there was a gênerai verbal understanding 
that Robinson, InwoOd âhd Lavenberg would assigil to appellee "any 
and ail inventions made by them, relative to the wire bound box in- 
dustry, and * *' * would make and sign any papers necessary to 
enable the Complâînant (appellee) to get patents, and that there would 
be no charge or Compensation for the complainant (appellee) to pay 
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them, and complainant (appellee) agreed to take eut patents on such 
inventions so assigned him"— this understanding between the parties, 
that the ownership and control of ail the patents relative to the wire 
bound box art should be in appellee, being a means to enable appe- 
lants to promote their contracts of promotion. 

Pursuant to the relationship thus established, appellants entered 
upon the work of promotion, Robinson being chiefly engaged in 
looking up people with money who were désirons of investing, and 
Inwood and Lavenberg in fitting up the factory and getting ready to 
manufacture samples of the boxes to exhibit to prospective investors. 
As far as the record shows, however, no corporations were organized 
to the point either of distributing stock or cash bonuses, or of entering 
upon the actual manufacture or sale of the boxes; and the parties 
coming to a distinct misunderstanding in September 1904, further pro- 
motion seems to hâve been abandoned. It was duriiig this period, 
June 1, 1904 to about September 13th, 1904, that appellants rnvented 
the machines covered by the decree — the purpose of the inventions, 
cohfessedly, being to remove the defects in the Rosback and Flora 
machines that .appellants' expérience with them disclosed. 

Does this relationship warrant rthedCcree entered, or any deéree in 
favor, of appellee? The decree is riot based upon what is knowri in 
equity jurisprudence as spécifie performance, both because "such de- 
cree woùld not be consonant with thé form and prayer of the bill of 
complaint; and because the évidence is not sufficient to warrant a de- 
cree for spécifie performance." (Master's finding.) The decree is 
based upon alleged rights "created by, and arising out bf , fiduciàry 
relations." . Such was the ground upon which the Master put' his 
recommendation of the decree ; and, in the absence of an opinion, we 
assume that such is also the ground upon which the Court put the de- 
cree. Do the facts stated constitute a fiduciàry relation between ap- 
pellants and appellee, such as to prevent appellants from claiming thèse 
inventions as their own? Are appellants, upon this statement of facts, 
bound in equity to convey to appellee, at his instance, the inventions 
thus made, either absolutely, or upon équitable terms looking to the 
restoration of the statu quo? 

In Davis v. Hamlin, 108 111. 39, 48 Am. Rep. 541, it was held that 
the agent of a lessee of a théâtre building, who, by reason of his rela- 
tion as such agent, learning that the lease was valuable and that the 
lessee, his principal, intended to hâve it renewed, went past the lessee 
and obtained a lease for himself, was a trui^tee for his principal in re- 
spect to such lease; and upon reimbursing the agent against his losses 
and liabilities, the principal could take over the lease, or let the afent 
keep the lease, as he (the principal) saw fit, exercising this option with- 
in a reasonable time. The same doctrine extends to other cases where 
agents, by reason of their relation as such, ascertained that the prin- 
cipal intended to make valuable purchases, and sought, without the 
knowledge of the principal, to obtain the benefit of the purchases to 
themselves. Gower v. Andrew, 59 Cal. 119, 43 .A^m. Rep. 242; Grum- 
ley y. Webb, 44 Mo. 444, 100 Am. Dec. 304; Ringo v. Binns, 10 Pet. 
269 ;i Trice v. Gomstock, 121 Fed. 620, 57 G. G.. A. 646, 61 h. R. 

^ 9 U Qd. 420. 
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A. 176;, and Jones v. Dexter, 130 Mass. 380, 39 Am. Rep. 459 (a part- 
ner ship case). 

Ail thèse cases rest upon this reasoning, that the agent's knowledge, 
upon the possession of which he obtained the advantage, was gotten in 
conséquence of, and as a part of, his relationship to his principal; that 
what he did, therefore, was in violation of his duty to his principal ; 
and that what the Court should do, as nearly as possible, is to leave 
the agent, in the transaction named, precisely where he would hâve 
been left had he acted for the principal as he ought to hâve donc, less 
any expense to which the principal has been subjected; and put the 
principal precisely where he would hâve been put had he, through the 
agent, obtained for himself what the agent had diverted to himself ; in 
other words, that the transaction may come out as nearly in accordance 
with the way it would hâve come out, had there been no violation of 
duty, as the circumstanees permit. 

Can thèse principles be applied to the case under considération ? It 
is not essential, as we view it, that the parties should bear to each 
other the technical relation of principal and agent ; neither need it be 
found that they were in the relation of employer and employé, or of 
partners. Technically their relation may hâve been that of principals, 
dealing with each other somewhat as partners deal with each other. 
The question is, whatever the relationship, do the équitable principles, 
governing the cases already decided, apply to this relationship; for 
equity, in seeking justice between man and man, not obtainable at 
law, does not stop precisely where the cases already decided bave stop- 
ped. The chancellor has now, as had the chancellor in the past, the 
power and duty to apply old principles to new cases involving new 
relationships. 

The case has been argued as if the entire relationship arose under 
the Option or Nine Cities contract, and the agreement of the parties 
respecting the inventions thereafter to be made. But the Option, or 
Nine Cities contract, was not the sole basis out of which the relation- 
ship grows. As found by the Master, and as already stated, there 
was a gênerai verbal understanding that the relationship eventually 
should extend to the whole of the United States. Evidently, the pur- 
pose of the transaction between appellants and appellee was to unify, 
throughout the United States, the business of making this kind of 
box. To this end, the ownership and control of patents for this kind 
of box were to be unified; and corporations were to be organized, to 
which a common character of license should be granted ; and to this 
end, ail the inventions in that Hne, future as well as past, were to be 
kept together. Back of this Nine Cities contract was the broader mat- 
ter in contemplation — a relationship that, when fully ripened, would 
unify the whole of this industry throughout the whole of the United 
States. The Nine Cities contract, and the additions thereto, were 
only the modus vivendi through which this broader relationship was to 
be eventually worked out. Ônly by grasping, in this way, the whole 
scope' of the undertaking, can either the nature of the relationship, or 
the mutual obligations of the parties thereunder, be fully understood. 

Upon the assumptioti that the fiduciary character of the relationship 
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grows out of the fact that appellee and appellants were principal and 
agents, counsel for appellants urge, that in every case in which the 
agent has been held as trustée, the "something" acquired by him must 
hâve been something that the principal himself might hâve acquired, 
had he acted in person; and inasmuch as future inventions are not 
something that the principal himself could hâve acquired — are some- 
thing that, but for the inventors' créative faculty, would not hâve 
existed at ail — they are not within the possible subject-matter of this 
doctrine of trusteeship through fiduciary relationship. This, though 
not the language, is the substance of the argument. We do not think 
it conclusive. Some one has said that "in every generality is an un- 
truth." In this one, it seems to us, there is an untruth, which we do 
not know how to bring out better than to go outside of the field of 
inventions for an illustration. Take as such illustration the engage- 
ment, between two or more persons, to unify and control tracts of land 
in which there are natural gas deposits, in order that the gas may be 
utilized in manufacturing, and in the heating and lighting of cities. 
Unification hère is an économie necessity. The law has corne to recog- 
nize it as such. Gas deposits in reserve, sufficient for a long period of 
time, are just as essential as gas deposits already opened. The financ- 
ing of expensive Unes, and large distributing Systems, require that, 
not only should there be a supply of gas for today and for this year, 
but for a sufficient length of time ahead to justify the investment. 
And besides unification, solidification of the holdings is essential; for 
adjacent lands, in the hands of others, may be used to draw off thèse 
very deposits that are intended to be kept in reserve. Indeed, no busi- 
ness enterprise of this kind is secure unless both unification and solidifi- 
cation hâve gone to the point, not only of having a sufficient reserve, 
but of being secure against the diversion of that reserve to others. 

Is not the unification of ownership of inventions, relating to a given 
art, founded commercially upon the same considérations? A given 
lawful enterprise, to be successful, often dépends upon its power to 
obtain the benefit of every improvement introduced. Protection for 
the future requires that inventions already controlled be not under- 
mined and diverted by other inventions along the same line. An in- 
vention is not something that, but for the particular inventer or in- 
ventors, would not hâve been. Inventions corne along as the discov- 
ery of gas deposits corne along — the contribution of some particular 
person to the world's knowledge — but if not by that person, then, in 
the course of time, and usually in a very short time, by some one else. 
And where, in the development of business enterprise, it is necessary 
that there should be a look forward, as well as a look just around 
them, inventions in the future can be made the subject-matter of a 
fiduciary relationship, just as much so as the future discoveries of 
deposits of natural gas. Indeed, the grant by the government of a 
monopoly in thèse inventions, would, in most cases, be valueless un- 
less they could be thus connected up, legally and equitably, future as 
well as in the présent, with other like grants of monopoly looking to 
the promotion of some single practical business enterprise. 

Now, suppose that in pursuance of a common purpose, entered upon 
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by ai certain number of given persons, to get together ithe lands con- 
taining :gas deposits deemed sufficient for the enterprièe in hand, one 
of thèse parties, duriiig the term of such relationship, and as a part 
of , ;it, ^ obtains knowledge of gas deposits within the territory contem- 
plated by the enterprise, and thereupon obtains title for himself there- 
to, refusing to put them into the common enterprise. May not the 
others, upon showing what the scope of the enterprise was, and that 
such party was in it with them, deriving mutually a benefit therefrom, 
hold hirn as trustée to the arrangement? We think so, provided it is 
shown that the party got into the enterprise and obtained thèse advan- 
tages as part of, and in conséquence of , liis relationship to the others. 
To him, as to the agent in Davis v. Hamhn, the équitable principle 
applies thafnot to fulfill bis obligations would be a violation of his 
duty to pthers, and to require him to fulfill his obligations, is one of 
the rights that others may draw upon him. If equity cannot aet 
hère, as in the familiar cases of principal and agent, it is because 
equity bas no power to reach out and grow as conditions advance, 

Gornmercially and industrially, the same principles apply to future 
inyentions,:included, by the understanding of the parties, in a présent 
relationship, like the one between thèse parties ; for the exploration of 
the laws of-nature and meschanics, for something that will aid a spécifie 
commercial or business end, practically and commercially is not différ- 
ent from explorations for minerai or gas deposits to a like commercial 
end. Neither has any value until itis obtained. Botli create a value 
that did not exist before they were obtained. Ong is the réclamation 
from the earth of something bénéficiai 'to commerce and industry; the 
other is the réclamation from the laws of mechanics or nature of 
something bénéficiai to commerce and industry. To both, once their 
boundaries, are ascertained, the law gives the quality and protection 
of légal title. Both, equally, can be bought and sold and otherwise 
enter into business and commerce. Why should equity, dealing wjth 
them in the light of thèse commercial ends, run any distinction be- 
tween them upon lines purely psychological ; for it must be remembered 
that it is with inventions, as a part of commerce and industry, that we 
are dealing, not with inventions as a part of historical science; and it 
is by putting inventions, and the patents that embody them, into this, 
their true commercial setting, that courts can best carry out the pur- 
pose of our constitution and laws in protecting them, and, in the long 
run too, the best interests of the inventors themselves. 

We are not overlooking the cases cited by appellants, Pressed Steel 
Car Co. v. Hansen, 137 Fed. 403, 71 C. C, A. 207, 2 L. R. A. (N. S.) 
1172; American Circular Loom Co. v. Wilson, 198 Mass. 182, 84 N. 
E. 133, 126 Am. St. Rep. 409: Dalzell v. Duebér Watch Case Co., 149 
U. S. 315, 13 Sup. et. 886, 37 L. Ed. 749; Deane v. Hodge, 35 Minn. 
146, 27 N. W. 917, 59 Am. Rep. 321 ; Belcher v. Whittemore, 134 
Mass. 330; Burr v. De La Vergne, 102 N. Y. 415, 7 N. E. 366; Hap- 
good V. Hewitt, 119 U. S. 226, 7 Sup. Ct. 193, 30 L. Ed. 369; Solo- 
mons V. United States, 137 U. S. 342, 11 Sup. Ct. 88, 34 E. Ed. 667; 
nor this rule drawn from them : . 

"The rule may be slated in a few words. No niatter what the contraet of 
service may be — whethei' for ordiuary eiuploymeut or for spécifie iuveative 
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work — the niaster cannot hâve title to an Invention of a servant, In the ab- 
sence of an express contract to assign It to hlm, althongh made In the course 
of the service and at the master's expense. Stray statements which seem to 
point to the master's right of ownership are to be found in sonie opinions, but 
thèse décisions cannot stand as authorities against the main body of cases 
from which the above rule Is gathered." - 

From this rule we are not dissenting. Bef ore any case can be saîd 
to be made out, requiring appellants to assign their inventions, it must 
be shown that consciously, and knowing the effect of what they were 
doing, they expressly agreed to make the assignment. Persons are not 
to be deprived of their inventions merely because to retain them, un- 
der the circumstances, may appear unconscionable. The circumstances 
must include a' contemplated assignment as their conscious act and 
deed. But such conscious act and deed need not hâve taken the form 
of a contract that, standing alone, is specifically enforceable. Such 
conscious act and deed is suffrciently shown, it seems to us, when it is 
made to appear that consciously, and knowing the effect of what they 
were doing, they became parties to a lawful undertaking that, to 
carry out the undertaking as an entirety, expressly involved, on their 
part, such an assignment. In other words, title will not be taken, by 
the courts, from the inventor, and given to another, upon a state of 
facts that does not involve proof that the inventor, consciously and 
knowing the effect of what he was doing, contemplated that the title 
should go to the other ; the rule being to protect the inventor against 
everything except his conscious agreement. But it was not intended 
that he should thereby be circumscribed in what he consciously wished 
to do with his future inventions. The rule was to save him from ad- 
vantage being taken of him by others, not to eut him off from oppor- 
tunity to deal openly and fairly with others; and in the case bef ore 
us, if thèse inventions are to be decreed to be assigned, it is upon the 
fact shown that appellants, consciously and knowing what was the 
effect of what they were doing, agreed that they should go into the 
common enterprise, contributing their future inventions to that enter- 
prise. 

[ 1 ] The question has been raised whether, in the light of the exist- 
ing written contracts entered into between appellee and appellants, 
the conversations constituting the "gênerai verbal agreement" are ad- 
missible at ail. We think they are. The written agreements were 
not intended to merge and embody the understanding between the 
parties on the subject of the ownership of future inventions, but only 
to define the rights of the parties with respect to the particular city or 
territory for which a license was then to be granted. As already 
stated, the gênerai understanding and agreement between the parties 
was one thing; it fixed their relations to each other. The particular 
written agreements was another and a différent thing ; they were only 
the modus vivendi of carrying out the gênerai understanding as busi- 
ness conditions and opportunity developed. There is no ground, there- 
fore, for applying the rule of law that verbal conversations are merged 
in a subséquent written agreement ; for thèse subséquent written agree- 
ments were not accepted or acted upon by the parties as a written 
embodiment of the verbal agreement. 
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■['2]i'Thierfe existed; then, between thèse parties, as we view it, a re- 
latîonship that made them, appellee as well as appellants, agents to a 
conimon eftterprise— agents by agreement — ^the principal being the 
common enterprise itself ; a relationship that, f aithf ully carried out by 
appellants, required that they put in the name of appellee, but for the 
common enterprise, whatever they might invent in that line ; and that, 
faithfully carried out by appellee, required that he extend (the appel- 
lants fulfilling their obligations) the scope of the common enterprise 
to include the whole ôf the United States — the spécifie option contracts 
being the mode employed. In what respect has this relationship f ailed ? 
That appellants stand in a trustée relationship with respect to thèse 
inventions, to this common enterprise, we think is clear. That ap- 
pellee stands, in relation to this common enterprise, as a trustée also, 
we think is clear. This clothes the court with power to enter a de- 
cree of some kind. It is the form of the decree that remains to be de- 
termined. 

To détermine what the form shall be, we must first inquire why it is 
that appellants did not perform their duty, as such trustées, in the as- 
signment of the patents? And why is it that the enterprise has not 
been extended to cover the United States? For upon the answer to 
tliese questions, the form of decree dépends. 

September 13, 1904, the day that Inwood refused to assign the in- 
ventions to appellee, the condition of affairs, as found by the Master, 
was as follows: 

The Rosback and Flora machines had been discarded by consent ail 
around. The Brown machine, the step-miter machine, and the end 
stapling machine (some of the inventions in dispute) were in success- 
ful opération, making lapped boxes in the factory of the South Bend 
Healy Box Company, and were being exclusively promoted for appel- 
lee by Robinson, Inwood and Lavenberg, under their several contracts 
of promotion. 

Everything was harmonious between appellee and appellants in réf- 
érence to the promotion of the enterprise; almost daily conférences 
were held between them, and there were, substantially, no disputes 
of différences. Appellants were being aided by appellee by his ad- 
vice and counsel. Appellee was hurrying up the building of the ma- 
chines at the St. Joseph Iron Works, paying out of his own money 
for the building of them. Robinson, Inwood and Lavenberg were 
busy in the promotion of their several contracts. 

At this time, appellee had promised another contract of promotion 
to Robinson, Inwood and Lavenberg for the Pacific slope and Mexico, 
and they were negotiating a contract to promote the city of New 
York; and further negotiations were on relative to the organization 
of the Cleveland Box Company. It was also expected that the Rood 
Lumber Company, of Columbus, Ohio, would take licenses, paying 
$10,000 cash and $25,000 stock bonuses, of which Robinson, Inwood 
and Lavenberg were to receive one-half, as their compensation for 
promoting Cleveland and Columbus. 

Then something happened. Inwood refused, upon request, to as- 
sign to appellee the inventions of the adjustable "former" and step- 
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miter machines, and two days later, appellants having caused repré- 
sentatives of the Cleveland and Columbus prospective licensees to 
visit South Bend, for the purpose of inspecting the box machines in 
opération, and of seeing and consuhing appellee as the owner of the 
patents, appellee refused to meet or consult with them, upon the 
ground that, inasmuch as Inwood and Lavenberg were refusing to 
assign the inventions, he (appellee) could not truthfully state and 
represent that he owned and controlled ail the inventions relating to 
the enterprise. Hère began the break. But to avoid this, appellee 
was requested, as an alternative, to meet and hâve the consultation 
respecting the promotion, remaining silent, for the time being, on the 
refusai of Inwood to make the assignment. This appellee refused 
to do, informing Robinson that he would meet the aforesaid repré- 
sentatives if Robinson insisted, but would inform them of Inwood's 
action in withholding from him the inventions. Robinson did not 
accède to this, whereupon Williams and Rood (the représentatives of 
the prospective licensees aforesaid) were informed that appellee was 
too ill to be seen, and Williams and Rood went away from South 
Bend without meeting him. 

From that time until the 3rd of October, the parties remained in 
negotiation ; appellee threatening to write to Williams and Rood (who, 
in the meantime, had written to appellee asking for certain modifica- 
tions in the proposed license) a letter that would hâve ended the nego- 
tiations, and appellants insisted that no such letter should be written. 
It appears also, from a letter of appellee, that during this negotiation 
he ofïered an option of the whole United States (this must hâve been 
in controversy), which was refused on the ground that appellee ought 
to fight the infringers in the Courts and not appellants. In this let- 
ter, written to appellant Robinson, appellee says: 

"Ycra tried to saddle that heavy expense on me. You and Inwood now 
claim that you were really ready to accept the option just as I drew it, but 
that I withdrew it sooner tlian you expected. In this I believe that you are 
telling the truth, but It shows that you played a game and got left and hâve 
been trying to retrieve your bad generalshlp ever since. You hâve stood on 
your légal rights, which you bave a right to do. You and Inwood hâve both 
told me (and others) that what I demand (the inventions), is not in the license. 
I will also stand on my légal rights. You will get what the law will give you, 
and no more, as to options and licenses." 

This was the end of their active connection. Soon thereafter the 
National Wire Bound Box Company was organized, to whom was 
transferred the inventions in dispute. No further companies were 
organized and no further territory offered. The Nine Cities contract, 
and other contracts, lapsed by their own terms. War between the 
parties succeeded peace. How it was conducted need not be elabo- 
rated, for it throws little light upon how the parties had corne to the 
parting of the ways. 

We cannot find that appellee, in thus breaking with appellants, was 
in the wrong. As viewed now, after thèse full discussions in the 
courts, he may hâve been technically in the right in demanding that the 
inventions be first assigned to him. But we can find nothing in the 
record showing that he stood upon his right as a trustée for the com- 
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mon enterprise, to cover, eventuaJly, the United States — demanding- 
the assignment to him as such. Appellants, very properly, may hâve 
been apprehensive that, to make such an absolute assignment of pat- 
ents without further safe-guards, would hâve put them, and their 
common enterprise, wholly inappellee's hands. 

Nor were appellants wholly in the wrong. They seemed to hâve 
had the promotion of some of the contemplated corporations well in 
hand, and to hâve been ready to go on with the common enterprise, 
reserving for future discussion the question of assigning the patents 
to appellee. They did not know then what the law on the subject is 
now declared to be; and it is altogéther possible that future confér- 
ences might hâve se safe-guarded their interests in the common enter- 
prise that the patents would hâve been assigned. On the whole, this 
branch of the case appeals to us as analogous to those many cases 
where partners fall out, neither being wholly to blâme. And the at- 
titude of a court of equity ought, perhaps, to be analogous to the at- 
titude of a court of equity toward a partnership thus dissolved. 

In the Winding up of partnerships, courts of equity are not gov- 
erned too much by the question of which partner technically is right, 
and which partner technically is wrong — seeking rather, in the dis- 
tribution of the partnership assets, that each partner should get his 
rightful interest therein. Is this a case (practically the winding up of 
a common enterprise) where great stress should be laid on the technical 
right and technical wrong of the parties? Partners cannot be kept 
together by a decree in equity; neither can this enterprise be kept 
together, according to the original understanding, contrary to the will 
of thèse parties. To give thèse inventions absolutely to the appellee, 
on the basis of the Nine Cities or Option contracts, would be to ignore 
the larger understanding behind those contracts; to leave the inven- 
tions with the appellants, would be to ignore the rights that the ap- 
pellee has fairly obtained in'them. The exact statu quo cannot be re- 
stored ; four yéars time and much l?ad feeling hâve intervened. What, 
nearest tq a restoration of the statu quo, can a court of equity do? 

The fairest and most équitable thing, as it seems to us, is to deal 
with this common enterprise as we would with a dissolved partnership, 
giving to each of the separating parties, as nearly as possible, his in- 
terest in the assets that hâve grown out of the common enterprise. 
Those assets, so far as we know, are the royalties contracted for by 
appellants, the interest that appellants hâve obtained in the corporations 
promoted by them under their inventions, contrary to their duty to 
the common enterprise, and the inventions themselves. Possibly there 
is something more. To a large extent, the parties hâve already agreed 
upon the measure of each party's interest in thèse assets. The best 
way may be to adopt that agreement as the measure of each party's in- 
terest ; which would require appellants to account to appellee for what 
would hâve been his proportion in ail the corporations promoted by 
appellants, the same as if the original understanding had been car- 
ried out; and his proportion of the royalties; as also an assignment 
to appellee of the inventions involved, either as trustée for the com- 
mon enterprise, or as a tenant in common to the extent of his right 
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thereîn as one of the parties to the common enterprise; this decree not 
to affect the patents owned or under the control of appellee prior to 
the common enterprise, because, although they were to hâve been 
utilized in that eijterprise, they are in no sensé a product of the enter- 
prise. Whatever is a product of the enterprise, wherever now held, 
is, of course, to be included in the accounting. 

The decree of the Circuit Court is reversed, with instructions to en- 
ter a decree in accordance with this opinion; the costs of this appeal 
to be divided. 

SEAMAN, Circuit Judge (concurring). I conçut in the conclusion 
of the foregoing opinion that the appellee is entitled to relief through 
a decree as therein directed, but rest concurrence on the express con- 
tract of the appellants (in évidence) to assign and place, for benefit in 
their joint enterprise, such inventions as were made by either in the 
course of promotion. Under the line of authorities cited in the opin- 
ion, I believe no other relation of the parties (fiduciary or contractual) 
in their undertaking can sanction such relief, nor f urnish support there- 
for, beyond the undoubted weight of the évidence thereunder in cor- 
roboration of the testimony that inventions made were to be assigned. 
In référence to the proof of express contract, I am not impressed with 
doubt of the sufficiency of the appellee's testimony, if accepted as the 
true version, to constitute an enforceable contract, as it becomes well 
defined under the évidence. Its credibility is supported, both by the 
circumstantial évidence and by the finding of the master; but I hâve 
hesitated over its acceptance on the question of admissibility — whether 
it may not tend to vary the written contracts in suit. On re-examina- 
tion of the évidence, however, I am satisfied that the several license 
agreements referred to were portions only of their gênerai agreement 
for the enterprise, and were neither understood nor intended to em- 
brace their varions mutual undertakings, resting on other évidence in 
the case. Thus the testimony became admissible and supports the de- 
cree as directed. 
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(Circuit Court of Appeals, Sl.xth Circuit. July 12, 1911.) 

No. 2,098. 

1. Patents (§ 168*) — Construction— Limitation by Pkoceedings in Patent 
OrricE. 

Where an applicant for a patent acquiesces in the rejectlon of the 
clalius présentée!, and amends the same or substitutes others to meet the 
objections of the Patent Office, he must be deemed to bave surrendered 
and dlsclaimed what he bas thus conceded, and Is bound by the limita- 
tion so Iniposed; and in such case It is Immaterial whether the Patent 
Office was rlght or wrong In rejecting the original claims. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 243%, 244; Dec. 
Dig. § 168.» 

Oonclusiveness and effect of décisions of Patent Office In proceedlngs on 
applications, see note to Novelty Glass Mfg. Co. v. Brookfleld, 95 C. C. A. 
530.] 

•For other cases see same topio & § numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 87'') — Abandonment— Presumptions. 

But abandonment of Invention through amendment of claims In the 
Patent Office is not to be présumée. 
[Ed. Note. — For otber cases, see Patents, Dec. Dlg. § 87.*] 

3. Patents (§ 328*) — Validity and Infrinqement— Ikon Cindeb Obusheb. 

The Sly patent, No. 514,097, for a crusher Intended for the recovei-y of 
Iron from cupola einder, was not anticipated and discloses invention. It 
Is not limlted to the.crushing function, but Includes also the sépara ting 
feature, which is the principal ob,iect to be accomplished and in which it 
has proved successful, and is entltled to a reasonable breadth of équiva- 
lents. As so construed, held Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity by the W. W. Sly Manufacturing Company against 
Russell & Co. Decree for défendant, and complainant appeals. Re- 
versed. 

John B. Hull and Robert H. Parkinson, for appellant. 
Howard G. Cook, for appellee. 

Before KNAPPEN, Circuit Judge, and McCALL and BATER, 
District Judges. 

KNAPPEN, Circuit Judge. This suit was brought by the com- 
plainant, who is the appellant, for the alleged inf ringernent of United 
States patent No. 514,097, to Sly, dated February 6, 1894. Claim 1 
of the patent, which is the only cîaim in controversy, reads as follows: 

"1. In a rotary crusher, a cylinder A chambered heads (7 (7 in said cylin- 
der, hollow trimnions CI Cl on said heads, supporting the cylinder in bear- 
Ings es (72 of the supporting frame; the rolling troughed crusher D, loosely 
placed fn said cylinder ; and means for rotating the qylinder, combined and 
operating substantially as and for the purpose set forth." 

The complainant contends that the device, as patented, includes, as 
a constituent élément, a separator feature. The défendant insists 
that the patent is limited to a ci^rhing device; that, as so limited, 
it is anticipated by the prior art. The Circuit Court took this view, 
and dismissed the bill. Infringement is also denied. 

1. The contention that the patent is limited to the crushing feature 
is based largely iipon what occurred in the Patent Office in connection 
with the application for and allowance of the claim. The spécifica- 
tion States that the invention "relates to machines for crushing ore, 
cinders, etc., and consists in the new construction and combination 
substantially as hereinafter described and pointed out in the claims." 
In explanation of the drawings, after describing the cylinder with its 
frame and door in the side thereof, occurs the following: 

"G C are chambered heads consisting of a castings having hollow trun- 
nlons et, and are firmly riveted in the ends of the cylinder, and the cylin- 
der Is supported by thèse trunnions, in boxes Cg, mounted on a suitable 
framework which supports the eutire machine. The chanibers in the heads 
are preferably made square. One of the heads has four radial partitions 
C5, which divides the chambers into four compartments, centraliy cammunl- 
catiug with oneanolher. and with the hollow trumiion. This chamber is 
closeô by an Inner plate C-'i fastened by rivets, and it has openings C5 leading 

"For other casçs seo sarae topic & 5 ndmbee in Dec. & Am. Diss, 1907 to date, & Hep'r Indexes 
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into the sald comparttnents, over Inclines 06. [Two of thèse Inclines are so 
located In each of the four compartments of the chamber, that their Incllned 
surfaces lead to the sald openings 05, and are designed for conducting the 
pièces of iron that may get into the chambered head back iuto the cylinder, 
whlle the dirt and llghter particles float off with the water.] The opposite 
or right-hand head is not divided into compartments but is closed by a per- 
forated lining plate enclosing the chamber. To the trunuion ou this head is 
to be attached a hose or pipe for conveying water into the cylinder through 
the sald perforations. This is the inlet head, and the other, the outlet head 
for the discharge of water and washing." 

The letters referring to radial partitions obviously should be "C3" 
instead of "C5." 

The bracketed clause was not in the original spécifications. It was 
inserted later, as hereinafter stated. 

After describing the construction and movement of the crushing 
device, as well as the mechanical means by which the cylinder is re- 
volved, the spécifications proceed: 

"The opérations of this machine are as follows: 

"It Is Intended principally for crushing cinders from cupolas, and collect- 
ing the Iron particles therefrom. The cinders are placed in the cylinder, and 
as the cylinder revolves the crusher rolls on the bottom and crushes the cin- 
ders uuder it. * * * Water is allowed to flow through the cylinder stand- 
ing up about midway of the hollow trunnions. The direction of the Inclines 
are i^ opposition to the révolutions of the cylinder, that is they are not in- 
tended to act as scoops for catehlng the broken cinders, but will admit the 
Ingress of water and the dirt or llghter particles, and should any part of iron 
particles pass in, they, being of greater spécifie gravity, would fall into the 
lower compartment in the chamber head, and as the compartments corne up 
on a horizontal Une with the trunnions, the inclines and openings 05 in that 
compartment are in a position to discharge the iron back into the cylinder. 
The Iron sllding on the inclines out of the openings." 

The omitted portions represented above by asterisks relate to the 
position and f unction of the crusher, and are not material to the 
immediately présent inquiry. 

The original claims were two in number, as follows : 

"1. In a rotary crusher the combination with cylinder A of a door and fas- 
tening consisting of a frame B, frame B hinged to sald frame B plate B and 
rod d arranged substantially in the manner and for the purpose set forth. 

"2. In a rotary crusher and separator the combination of a cylinder having 
an opening In the side closed by a door and hinged frame ; chambered heads 
flxed in the ends of the cj'linder, having hollow trunnions on the centers of 
the heads, supported In bearings on the main frame ; the chamber in one of 
the heads divided into compartments by radial partitions ; holes in the lining 
plate over Incline in the sald compartment ; the roller trough crusher con- 
talned in the cylinder; and means for revolving the cylinder, constructed to 
operate substantially in the manner and for the purpose set forth." 

The communication of the examiner in charge of the application 
stated : 

"The inclines 06 * * * should be lettered and more clearly shown. 
The Inlet and outlet orifices must be indlcated by arrows." 

After criticising the description in the spécifications of the door 
frame and the door in the side of the cylinder (referred to in the 
first claim as originally drafted), the communication proceeded: 
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"The eiact (ibject to be acôompllshed must be dearly set forth. A model 
IS fequlred as a temporary exhIMt. The head C Is not' properly shown in Fig. 
2, the drawing not belng unlformly flnished. Rod d in claim 1 Is evldently a 
mistake for h. So far as appears the Ist daim is essentially anticipated in 
72,002, Drummond, Dec. 10, 1867, and 129,522, Bump & Ritchie, July IG, 1872, 
Bail and Drum. The 2nd claim Is for an aggresation of devices in view of 
the same patents and 244,316, Sample, July 12; 1881; ■S95,140, Hill, Dec. 2.5, 
1888— Bail & Drum ; 267,529, lïolcomb & Heine, Nov. 14, 1882, and 302,480, 
Gorton, July 22, 1884 — Bran Dust'ers, Beaters. Thèse patents show the sev- 
eral features mentioned to be old in the same functions and relations, but re- 
jection on the merits is deferred." 

The applicant thereupon amended the spécifications by inserting 
therein the description of the incHnes as contained in the clause in 
brackets in the eariier portion of this opinion; also by fùrnishing 
a substituted drawing showing a cross-section of the drawing of the 
longitudinal section of the machine, converting original claim 2 into 
claim 1 of the patent as issued, and adding a dletailed drawing of the 
inside of the left-hand, or outlet chambered head. The apphcation, 
as so amended, was immediately allowed, without further correspond- 
ence. 

[1,2] The rule is well settled that where an applicant for a patent 
acquiesces in the rejection of the claims presented, and amends the 
same ôr substitutes others to meet the objections of the Patent Office, 
he must be deemed to hâve surrendered and disclaimed what he thus 
conceded, and is bound by the limitation, so imposed ; and that in 
such case it is immaterial whether the Patent Office was right or 
wrong in rejecting the original claims. Shepard v. Carrigan, 116 U. 
S. 593, 597, 6 Sup. Ct. 493, 29 L. Ed. 723 ; Roemer v. Peddie, 132 
U. S. 313, 317, 10 Sup. Ct. 98, 33 L. Ed. 382; Mors^an Envelope 
Co. V. Albany Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 627, 38 L. 
Ed. 500. This court bas more than once enforced this rule. See 
American Stove Co. v. Cleveland Foundry Co., 158 Fed. 978, 983, 86 
C. C. A. 182; Campbell v. American Shipbuilding Co., 179 Fed. 498, 
103 C. C. A. 122 ; Twentieth Century Heating Co; v. Taplin, Rice- 
Clerkin Co., 181 Fed. 96, 104 C. C. A. 156. The rule stated, however, 
rests upon the proposition that an applicant by submitting to the de- 
mands of the Patent Off.ce, and thereby surrendering a claim or limit- 
ing its breadth, is deemed to bave abandoned the feature so surren- 
dered and to hâve dedicated it to the public, and thereby become estop- 
ped from asserting that the claim so allowed bas the breadth of the re- 
jected claim. It is the gênerai rule that abandonment of an inven- 
tiorj is not to be presumed, but must be cleârly proven (Ide v. Tror- 
licht, etc., Co. [8th Circuit] 115 Fed. 137, 53 C. C. A. 341); and no 
reason is apparent why this rule does not apply to an alleged aban- 
donment through amendment of claims in the Patent Office. 

[3] The changes by which it is contended that applicant limited the 
claim in question to the crusher feature merely are, generally speak- 
ing, eliminating therefrom the words "and separator" foUowing the 
word "crusher" in the référence to the device, and in omitting, in the 
redrafted claim, the words descriptive of the detailed construction of 
one of the chambered heads — "The chamber in one of the heads di- 
vided into compartments by radial partitions; holes in the Iming 
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plate over incline in the said compartment." In our opinion the ap- 
plicant did not thereby abandon the separating feature and limit his 
patent to the crushing élément. The mère use of the word "crusher" 
in the amended claim is by no means conclusive of an intent to limit 
the protection of the patent to the crushing feature. The introductory 
phrase is not an élément of the combination, and does not necessarily 
limit the claim. Ex parte Casier, 90 Off. Gaz. Pat. Ofï. 446. The 
object of the crushing was to accomplish a séparation. It would 
hâve been in our judgment entirely proper to hâve styled the device 
either a crusher or a separator. Neither définition would hâve run 
counter to the custom prevailing in such cases. For example, the 
machine which hulls wheat and séparâtes the hulls from the chafï is 
usually called a separator. The machine which performs the same 
function in the case of clover seed is usually called a huiler. Both 
accomplish the two opérations of hulling and segregating the hull from 
the kernel. That neither the examiner nor the applicant understood 
that the latter was abandoning the separating feature seems clear from 
thèse considérations: The examiner's communication required a more 
clear showing of the inclines in the outlet head, which the spécifica- 
tions show were designed only for the purpose of separating the cin- 
ders from the ore in conducting the iron back into the cylinder, "while 
the dirt and lighter particles float off with the water;" and in con- 
nection with the redirafted claims, not only was an amendment of 
the spécifications allowed, containing a detailed description of the in- 
clines in the outlet head, but an additional drawing was provided 
showing such detailed construction. Furthermore, in the redrafted 
claims, in connection with the éléments accomplishing the crushing 
feature, there was expressly included the élément of the chambered 
heads, which hadi no relation to a mère crushing machine. Still, fur- 
ther, the record shows that the idea of the inventor by the machine in 
question has always been to accomplish the actual ségrégation of the 
cinder from the ore and the removal of the former from the crush- 
ing cylinder, the crushing process being merely a means to an ultimate 
end. While the spécifications state that the invention relates to ma- 
chines for "crushing ore, cinders, etc.," the further statement is made 
that the machine "is intended principally for crushing cinders from 
cupolas and collecting the iron particles therefrom," and the record 
shows that such has been its principal, although not its sole, use. 
It has, however, always been used both as a crusher and separator. 
A construction resulting in the abandonment by the applicant of the 
very feature for which the invention was in large part designed should 
not be adopted unless such abandonment is clearly shown. 

In view of thèse considérations, and taking into account the fact 
that rejection was not actually declared by the examiner, we think 
the applicant was not by that communication put to an élection be- 
tween abandoning the separating élément or having his claim disal- 
lowed, and that he did not exercise such élection. In reaching this 
conclusion we assume that the statement in the examiner's letter — 
"The exact object to be accomplished must be clearly set forth" — 
189 F.— 5 
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didnot relate to the chambered lieàds. We also assume that theap- 
plicant understood that the aggregation referred to by the examiner 
related tô the inclusion in one claim of the éléments thereof relating 
to the crushing feature and the separating feature respectively. It 
may well hâve been that the applicant recognized a degree of plaus- 
ibility in the suggestion that the inclusion in the claim of the detailed 
construction of the cylinder heads constituting the separator feature 
with the detailed description of the crushing élément constituted ag- 
gregation, and was willing to se restate his claim as to avoid that 
criticism. But in doing so he did not limit the scope of his claim. 
On the other hand, he broadened it. Instead of a claim as originally 
drafted, limited as respects the separating feature to chambered heads 
having the detailed construction stated therein, he presented and pro- 
cured the allowance of a claim including as one of its éléments the 
chambered heads of the gênerai description and having the functions 
and methodl of opération described in the spécifications. 

2. We do not understand the défendant to contend that the claim 
in question, as redrafted, covers merely an aggregation of éléments. 
To prevent misapprehension, however, we state that in our opinion 
it is not subject to such criticism. When the complète machine of 
the patent is used the crushing and separating éléments do, in our 
opinion, co-operate to produce a new, final and unitary resuit, to wit, 
the complète séparation of the cinder from the iron and the éjection 
of the former from the mill and the leaving of the latter therein. 
This constitutes invention. National Cash Register Co. v. American 
Cash Register Co., 53 Fed. 367, 371, 3 C. C. A. 559; Walker on 
Patents (4th Ed.) § 33. 

3. Were the claim in suit to be construedi as covering merely a 
crushing device, we should agrée with the Circuit Court that it was 
anticipated by the patent to Hill, No. 395,140. But, construed as we 
hâve construed it, as covering both the crushing and separating élé- 
ments, we think it is not anticipated by any of the earher patents 
cited. Thèse citations are Chubb, No. 52,532; Scoville, No. 59,463; 
Bolthoflf, No. 166,743; Rutherford, No. 224,357; Gates, No. 380,432; 
Hill, No. 395,140; Coward, No. 413,388; Sample, No. 244,316. 
Chambered heads having the functions of those in the patent in ques- 
tion are found in none of thèse patents. Neither of them is as close 
a référence as the Hill machine, to which we are about to refer. 

4. Before and at the time the patent in suit was applied for, there 
was upon the market and in use a machine manufactured by the pat- 
entée Hill before referred to, for the recovery of métal from "brass 
foundry cinders, skimmings and ashes." This machine consisted, 
generally speaking, of a revolving cylinder, the material being crushed 
by a large cylindrical crusher having circumferential grooves or pock- 
ets. The finely crushed particles of the refuse material were removed 
from the cylinder by either a blast of air or by water eritering through 
an inlet trunnion and discharging through an outlet trunnion. It 
entirely lacked the chambered heads of the patent in suit or anything 
approximating them. There were no plates, inclines, or partitions in 
the heads for the turning back of the heavier particles into the cylin- 
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der or for preventing the material from returning into the inlet. In 
fact, for the purpose of operating, the cylinder was filled only to 
within about two inches of the lower surface of the outlet; while 
the machine of the patent in suit, by reason of the construction of 
the chambered heads, may be filled above the lower surface of the 
outlet. In the catalogue describing Hill's crusher, the manufacturer, 
in discussing the relative desirability of air blast and water, says that : 

"Most (Jecidedly the dry method Is the best aud nlcest. * * ♦ An ex- 
haust fan will draw away quite coarse material, at the same time losiiig no 
métal. If the suction pipe Is properly adjusted at the outlet of the case. The 
same material, if wet, would need to be ground to powder in order to float 
ont with the water." 

It is obvious that the Hill machine does not anticipate the Sly patent. 

5. The question of infringement remains. The machine used by 
the défendant (not manufactured by it) clearly infringes the com- 
plainant's patent unless it is differentiated therefrom by the form and 
f unction of the crushing agent. It is a rotary crusher. It has the cyl- 
inder, the chambered heads having the functions and operating sub- 
stantially as those of complainant's patent, the hollow trunnions of the 
headis supported as in complainant's device, a crushing agent loosely 
placed in the cylinder, and means for rotating the same. The spécifi- 
cation of complainant's patent refers to the crushing agent as — 

"a rolling crusher, consisting of disks joined by wings rotating from an axis, 
and forming angular troughs. ïhis crusher Is placed loosely in the cylinder, 
and rolls in the lower side thereof as the cylinder is revolved." 

And in the description of the opération of the machine it is said that : 

"As the cylinder revolves the crusher rolls on the bottom and crushes the 
cinders under it, at the same time a large portion of clnders are carrled over 
in the troughs In the upper side of the crusher, and are dumped in front of it. 
They also serve to give additional weight to the crusher." 

In the claim under considération this crushing agent is spoken of 
as "the rolling troughed crusher D, loosely placed in said cylinder." 
The defendant's crushing agent, instead of being troughed by means 
of wings radiating from the axis, is hexagonal and solid, and of much 
smaller diameter than complainant's troughed crusher, although, being 
solid, it is apparently as heavy. The important question is whether 
or not defendant's crushing agent is the substantial équivalent of the 
crushing agent of complainant's patent. The answer to this question 
dépends upon the range of équivalents to be accorded the patent, with 
respect to those éléments ; and this question of breadth of équivalents 
again dépends upon the extent of the advance which the inventer has 
made in the art. 

As stated by Judge Severens in Penfield v. Chambers, 92 Fed. at 
page 638, 34 C. C. A. at page 587 : 

"The rule applicable to the détermination of equivalency dépends upon the 
Importance and the breadth of the original invention, and does not dépend 
upon the question whether it was the flrst In the tield relatliig to that sub- 
ject, but upon the degree of advancement which the invention has made in 
newness of discovery and utility ; for there may be as much merit in bringing 
on a large illumination from a feeble starf, as In the conception of the first 
beclouded idea which may hâve originated the course of study and discovery 
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along that Une. Tlie rule Is not a hard and fast one, but measures équiva- 
lents by looking t» see what bas been accomplished before, and flndlng whetb- 
er thp comblnation, read broadly, bad been, antlclpated, or wbether, having 
référence to wbat had already been shown, the claim must' be limited to the 
précise construction In order to save it as being new ; for tbe constant rule 
Is to glve to tbe inventor tbe benefit of ail that he bas invented. If he bas 
Improved only a little, be bas only a correspondlngly narrow standing ground. 
If be bas improved mucb and widely, the area of tbe fleld In which he is to 
be protected is enlarged to tbe llmit's of wbat bis invention bas made bis 
own." 

In Bundy Mfg. Co. v. Détroit Time Register Co., 94 Ked. at page 
540, 36 C. C. A. at page 391, Judge (now Mr. Justice) Lurton said: 

"To be entitled to the benefit of the doctrine of équivalents, It is not essen- 
tlal tbat tbe patent shall be for a ploneer invention in tbe broad sensé of 
that term. If bis Invention is one vrhicb bas marlved a decided step in the 
art, and bas proven of value to tbe public, be will be entitled to the benefit 
of ttie rule of équivalents, thougb not in so libéral a degree as if bis invention 
vvas of a priniary ebaracter." 

In McSherry Mfg. Co. v. Dowagiac Mfg. Ce, 101 Fed. 716, 41 
C. C. A. 627, this court, likewise speaking through Judge Lurton, held 
that the patentée, although not a pioneer inventor, but an improver 
only, is entitled to a reasonable range of équivalents, measured by 
the advance he has made over older machines, and is not limited to 
the spécifie form claimed and described unless he has expressly so 
limited himself, or unless such limitation is necessary in order to 
save his patent from anticipation. See, also, Winans v. Denmead, 15 
How. 330, 14 L. Ed. 717; Metallic Extraction Co. v. Brovi^n (8th Cir- 
cuit) 104 Fed. 345, 43 C. C. A. 568; Vrooman v. Penhollow (6th 
Circuit) 179 Fed. 296, 307, 102 C. C. A. 495. In the latter case Judge 
Severens thus stated the rule: 

"We do not doubt that where the tbing described In a claim has been de- 
clared by tbe inventor to be tbe only one, or has treated it as the only one 
appropriate to represent bis Invention, or tbe character of tbe associated élé- 
ments Is sucb as necessarily to require that particular form, in ail such cases 
the patentée vfIII be bound by bis description. But where there are no such 
considérations, and there is siinply and only a description of one form of a 
thing which would perform the same office in other forms, tbe court will ap- 
ply tbe gênerai rule above stated and accord him his monopoly in ail équiva- 
lent forms. In such a case the gênerai rule prevails, and there is no ground 
for treating the case as exceptional." 

Sly's invention marks in our opinion a long step in the art to which 
it applies, and is entitled to a reasonable breadth of équivalents. No 
invention in the prior art was adapted with any substantial effective- 
ness to the treatment of iron cupola cindier. 

The so-called "stave-mill," which was specially designed for clean- 
ing castings, and which, before the invention of the Sly machine, 
was used by foundry men, in connection with their business, for the 
treatment of iron cinder, was slow in opération and lost from 18 to 
35 per cent, of the iron. The Sly machine is rapid in opération, 
recovers nearly ail the iron, and appears not only to bave been suc- 
cessfully used by foundry men in connection with their own business, 
but to hâve been bought and used with commercial success by others 
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than foundry men for the purpose of the recovery of métal from ref- 
use of brass foundries and old iron cinder heaps bought for the pur- 
pose. 

The chambered heads in the use to which they are put in Sly's 
device are new and effective. The Hill machine, which has not the 
chambered heads, would, as shown by tests made for the purposes 
of this suit, separate iron cinder; and Hill was ready to testify, as 
the resuit of those tests, that in his opinion his machines are well 
adapted to recover iron from foundry cinder in sufficient quantities 
to make their use for the purpose commercially profitable. But the 
cinder had to be broken up into comparatively small pièces, the mil! 
, worked slowly, and the record, taken together, leaves it at least doubt- 
ful whether iron cinder could not be worked as profitably by hand as 
by the Hill machine. Hill himself, in answer to the question whether 
he had sold his mill of the type shown in his patent for the purpose 
of recovering iron shot and particles from iron foundry cinder, an- 
swered): 

"Tes. Concern In Wilmington, Del., bought a llttle mill to experiment on 
material they were throwlng away, that had some métal in ; that is, scrap 
that they gct from their furnaces and were throwlng away. This concern 
bought a mill from me on approval, but found that it was not practical for 
their purpose, and returned it. This iron was oxidized scale. I went there 
and attempted to make a suecess, but found that he didn't reco^-er enough out 
of the material he had to make it pay. Another parfy attempted to make 
fettling for puddling furnaces with one of my niills, but could not make it 
answer the purpose. My machines are especially designed for recovering 
Irass pnrtides from, lirass foundry cinders, slcimmings and ashes." (Italics 
are ours). 

The stipulation as to his testimony in connection with the tests 
above referred to included the fact that in 1892 or 1893 he made a 
test on iron foundry cupola cinder for a prospective customer, but 
that the party for whom the test was made did not purchase the mill. 
We understand the Hill mill has never been put into actual business 
use as an iron recoverer. 

The Sly device has proved highly successful and commercially 
profitable. While sales of the machine were at first slow, they 
amounted to $40,000 for the year immediately prior to the coming 
upon the market of the machine of which defendant's is a sample. 
We are convincedl that it is the first successful and satisfactory re- 
coverer of iron from cupola cinder, for which it was specially de- 
signed, and for which purpose, as we understand the record, the al- 
leged infringing machine is used by défendant. Moreover, while the 
Hill machine was specially designed as a brass recoverer, and seems 
to hâve been commercially successful therein (having been not only 
used by brass foundry men, but sold to several parties for the pur- 
pose of recovering brass from brass cinder, as a separate business), 
complainant's machine seems to hâve proved more effective than the 
Hill machine even as a brass recoverer, it appearing that a refuse 
dump resulting from the opération of a Hill mill upon brass cinder 
was profitably worked by a Sly mill. 

In view of this situation, we do not think the patentée should be 
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held lîmited to the précise form of his crushing agent as described in 
the patent, in the absence of words of express limitation thereto. 
We do not construe the language of the spécifications and claim 
as expressly so hmiting it. 

It is urged, however, that defendant's hexagonal crusher does not 
perform the functions of the rolling troughed crusher of the patent, 
and so cannot be considered the équivalent thereof . It is, of course, 
true that for one thing to be the équivalent of another it must per- 
form the function of that other, and the function must be performed 
in substantially the same way by the alleged équivalent as by the 
thing of which it is alleged to be the équivalent. But it is not neces- 
sary that this function be performed in identically the same way, or 
to the same extent. As applied to this case, the defendant's hexagonal 
crusher, theoretically at least, does not perform, to the same extent 
as Sly's troughed crusher, the function of carrying the crushed ma- 
terial to the upper side of the crusher and dumping the same before 
it. It appears, however, that in the practical opération of the Sly 
crusher very little material is carried up and dumped in front of the 
crusher through the action of the troughs therein — as only the finer 
material Would be so carried up— and it is apparent that the faces of 
the defendant's hexagonal crusher (which in defendant's machine 
are each about 4i/2 inches wide) do — and especially when brought into 
relation with the sides of the cylinder — perform, to an appréciable 
extent, the same function of carrying forward the crushed material 
and again dumping it in front of the revolving crusher, which could 
not be the case with a cylindrical crushing agent. Both the troughed 
crusher of the patent and defendant's hexagonal crusher are loosely 
placed in the cylinder, and both turn or roU therein in substantially 
the same way. Both hâve a striking action upon the material. 

In view of the advance made by Sly in the invention of the com- 
bination in question, the fact that the form of crusher adopted by him 
was not necessary to the obtaining of the patent, but, on the contrary, 
was old in the art ; that the crushing was but one élément in and one 
step toward the resuit to be accomplished ; and in view of the extent 
to which, in practical opération, the defendant's crusher performs the 
functions of that élément of the patent, we are constrained to hold 
the complainant's patent inf ringed by the defendant's machine. 

The decree of the Circuit Court is accordingly reversed, with direc- 
tions to enter the usual decree for an accounting. As the patent has 
expired, there is no occasion for injunction. 



SIMPLEX RAILWAT APPLIANCE CO. v. PRESSED STEEL CAR CO. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911.) 

No. 254. 

1. Patents (§ 151*) — Disclaimeb— Suit for Infrihgement. 

A disclalmer of an unnecessary and inadvertent statement in the spéci- 
fication of a patent may be entered in a suit for its infringement, wheve 
its effect is not to Ijroaden the claim in issue, but to limit it to the aetunl 

•For other cases see same topio & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Invention, strictly within the tenus of the daim, and as described and 
shown, and to save the daim from possible ambiguity. 
[Ed. Note. — For other Cfases, see Patents, Dec. Dig. § 151.*] 
2. Patents (§ 328*)— Validity and Invention— Car Truck Bolsteb. 

The Bauer patent, No. 593,410, for a car trucli bolster, claim 6, was 
net ahticipated and discloses invention ; also heîd Inf ringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Simplex Railway Appliance Company against 
the Pressée! Steel Car Company. Decree for complainant, and défend- 
ant appeals. Affirmed. 

The decree of the Circuit Court held valid and infringed claim 6 
of letters patent No. 593,410, granted November 9, 1897, to Cari E. 
Bauer for improvements in bolsters. The opinion of the Circuit Court 
is reported in 177 Fed. 426. 

Clarence P. Byrnes and Alfred W. Kiddle, for appellant. 
C. C. Linthicum and J. Edgar Bull, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patentée, Cari E. Bauer, states in his 
spécification that his object is to improve upon and remedy the defects 
of the form of bolster shown in patent No. 565,481, issued to W. H. 
Marshall, August 11, 1896. The defect in the Marshall bolster is al- 
leged to be that, when subjected to an excessive load, it is liable to 
give way by splitting the web of the compression member just at the 
side edges of the plate tension member and by a downward bending 
of the web at that point. Thèse difficulties the patentée remédies, in 
part, by introducing a strengthening pièce at each end of the bolster. 
The Bauer bolster is so formed that the length of the truss is less in 
proportion to its depth and the ends are so arranged as to cause the 
lines of force to meet at a point more nearly in a line with the point 
of support, thus securing strength, durability and a saving in the cost 
of construction. In order to bring the meeting point of the lines of 
force nearer to the center of the bolster, the patentée bends the com- 
pression member so that it meets the tension member at a point ap- 
proximately over the place of support instead of at the extrême end 
of the compression member, as in prior structures. At or near the 
meeting place the two members are riveted to prevent them from pull- 
ing apart. The spécification contains a statement that, though the best 
results are obtained by keeping the tension member straight, if the 
construction be varied by bending the tension member and keeping 
the compression member straight it will still be within the spirit of 
the invention. 

[1] The Circuit Court, however, permitted a disclaimer to that 
part of the spécification, so that the patent is now limited to a bolster 
having a straight tension member and a compression member with 
its end bent at a point approximately over the place of support. That 
the court was entirely justified in permitting a disclaimer is, we think, 

•For other cases see same topic & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clearly established by the authorities. The effect of th'e disclaimer 
was not to broaden the claim, biit to Hmit it to the construction, de- 
scribed and shown, of a straight tension member and a bent compres- 
sion member. Until this disclaimer was allowed it was possible to 
contend for a construction of claim 6 broad enough to include a 
structure described in the language disclaimed, viz., a straight com- 
pression member and a bent tension member. That this was a proper 
case for a disclaimer and that the language disclaimed is no longer 
a part of the spécification, are propositions which are sustained by 
the foUowing authorities: Dunbar v. Meyers, 94 U. S. 187, 24 L. 
Ed. 34, and cases cited in Accumulator Co. v. Julien Co. (C. C.) 38 
Fed. 117, 133-136. 

In Carnegie Co. v. Cambria Co., 185 U. S. 403, at page 436, 22 Sup. 
Ct. 698, at page 711, 46 Iv. Éd. 968, the court say: 

"Had the purpose of the disclaimer been to reform or alter the description 
of the invention, or convert the daim from one thing into something else, it 
mlght hâve been objectionable, as patents can only be amended for mistakes 
of this kind by a re-issue. But the disclaimer in this case appears to hâve 
been made to obviate an amblgulty in the spécification, and wlth no idea of 
obtaining the benefit of a re-issue. If the clauses had the elïect of broadenlng 
the patent the disclaimer removes the objection. If they dld not, the dls- 
claitoer could do no harm, and cannot be made the subject of critlcism." 

The sole effect of the présent disclaimer is to limit the sixth claim 
to a structure embodying Bauer's actual invention and strictly within 
its terms. The statement eHminated by the disclaimer was unneces- 
sary and was not advisedly inserted, but there is nothing of which 
to predicate a fraudulent intent, The statement is gohe and to that 
extent the atmosphère is cleared. 

[2] The sixth claim, which al one is involved, is as follows: 

"6. In a bolstei", the combina tion wlth the middle support, of a compression 
member, and a tension member, the sald compression member belng bent up- 
ward near its ends in a Une wlth sald tension member, and the tension mem- 
ber belng straight at Its ends to the end of the compression member, substan- 
tlally as described." 

The claim is for the combination of the followîng éléments in a 
bolster : First, a middle support ; second, a compression member bent 
upward near its ends in line with the tension member; third, a ten- 
sion memler being straight at its ends to the end of the compression 
member. 

The novel feature of this combination and the one which h as won 
for it unquestioned success in the railway world is the straight ten- 
sion member connected, approximately, just over the place of support 
to the compression member, which is bent up to receive it. This con- 
struction permits a straight-away longitudinal pull from end to end 
of the tension member. The problem thus solved seems to us, with 
the bolster before us, to be a simple one, but the earlier patents and 
the numerous structures of the prior art demonstrate the proposition 
that no one prior to Bauer had discovered this particular construction. 
The necessity for it was clearly understood. Master mechanics, me- 
chanical engineers and persons skilled in the art, in various parts of 
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the country, were endeavoring to remedy the defects which were well 
known and generally deplored, but with partial success only; the 
bolsters still lacked strength and durability at the ends. Bauer solved 
the problem; his simple changes hâve produced strength where for- 
merly there was weakness and stability where there was infirmity. No 
better proof of this is needed than the tenacity with which the défend- 
ant has insisted upon using the patented structure. Practically ail of 
the bolsters of the prior art, which the défendant insists hâve the ad- 
vantages of the Bauer structure, were open to its use and yet it per- 
sists in using the patented bolster. 

It would hâve avoided ail controversy and prevented an expensive 
litigation if, for instance, the défendant had used the construction 
shown by Meatyard, Robertson and Carlton, Marshall or Lindstrom. 
It did not do so and was wilHng to risk the expense and penalties of 
an infringement suit to secure the right to use the Bauer bolster. 

■ In construing the daim in controversy, we must remember that it 
îs to be interpreted in the light of the description and drawings hav- 
ing regard to the difficulties to be overcome and the end to be attained. 
The main essential of a truck bolster is great strength, combined with 
simplicity of construction. It is necessary that the tension member 
shall hâve no bends or kinks, for the line of pull being straight, the 
tendency is to straighten out the kinks, loosen the rivets and thus de- 
stroy the usefulness of the bolster. Bauer avoids this by bending up 
the end of the compression member, at a point where it is intersected 
by the load line, so that it is parallel with the tension member from 
this, point to its end, the rivets being inserted in this end section. 
When strain is applied, there is no tendency to pull the tension mem- 
ber down and away from the compression member. The line of pull 
is direct from end to end. 

The Robertson and Carlton; patent, No. 497,728,, was introduced at 
a rehearing in the Circuit Court, and for this reason, perhaps, more 
attention has been given toit in this court than any other référence. 
It is for a railway car brake-beam and it requires little expert knowl- 
edge toperceive that it would be inefïectual if used as a truck bolster. 
But the patent does not disclose or suggest the Bauer construction. 
The description says : 

"The strain on this improved brake-beam will be equally distributed 
throughout Its parts. By forming the end boxes intégral with the main mem- 
ber of the beani, the construction is greatly simplified and cheapened. More- 
over, the pressure of the nuts on the ends of the tfuss-rod is directly against 
the end surfaces of the main member, which Insures strength and stability." 

The tension member is straight to its end, but the compression mem- 
ber is not bent up to receive it in the sensé of the Bauer patent, and 
it is not riveted to the compression member. The truss-rod has round 
end portions with screw-threaded extremities which are inserted into 
boxes at the ends of the beam provided with sockets having tubular 
outer ends which project from the rear outer corner of the boxes and 
hâve end surfaces against which nuts on the threaded extremities of 
the truss-rod are screwed. In other words, the efficiency of the struc- 
ture dépends upon the parts being held in working order by the screw 
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thread and nut which were used to key up the structure when : ît 
worked loose. 

Meatyard shows, in a side frame, a straight compression member 
and a bent-down tension member, the object being to prevent the side 
beams of car trucks from sagging and the conséquent twisting of the 
axle box. 

Barber and Terry show both members bent near their ends and pro- 
ceeding in parallel lines from the point where they are bent to their 
ends. 

Montz, McCarty and Henderson show a straight tension member 
and a bent compression member, the two being parallel from the bend 
to their ends. 

Thèse are the best références presented by the défendant and none 
of them discloses the distinguishing feature of the patent in suit. 
Marshall and Lindstrom came nearer than the others to solving the 
problem, but failed to reach the needed perfection. Bauer came into 
the art to remedy the defects in Marshall's bolster and he succeeded in 
doing so by the changes heretofore pointed out. 

We do not deem it necessary to discuss the défense of noninfringe- 
ment. It is argued that: 

"In defendant's bolster tUe compression meinber is not a rolled channel nor 
of the same width from end to eud. It is a prcssed stcel shape which is 
wider at thé center than at the ends, and tapers gradually from its central 
portion toward the ends. The (langes are deeper at the ends and taper to- 
ward the niiddle. Thèse features glye a stronger and better truss, since the 
compression member being wider at the center is better adapted to reslst 
latéral bending stresses, while the flanges being deeper at the ends, give 
greater résistance to shear, which tendency increases towards the ends of 
this member. This design could not be obtalned by a rolled channel member, 
such as used In the Marshall bolster and in the Bauer form, but is easily and 
cheaply made in presscd steel." 

Thèse différences are ail immaterial and do not in any way touch 
the essential éléments of the invention as covered by the sixth claim. 

Judge Hazel bas accurately described the defects in the Marshall 
bolster which Bauer remedied and the relation of Lindstrom to the 
invention. As we agrée with him as to the respective contributions 
of thèse meri to the art, we need not enter into a prolonged discus- 
sion of the évidence. 

The decree is affirmed with costs. 



MALLEABLE IRON RAXGE CO. v. BECKWITII. 

(Circuit Court of Appeals, Seveuth Circuit. April 18, 1911.) 

No. 1,695. 

1. Patents, (§ 167*) — ^Construction of Terms— "Cosvex" Surface. 

The Word "convex." used in a claim of a patent as applied to a sur- 
face, is to be given its geuerally accepted meaning, as iiKlicatlng a sur- 
face of a more or less spherical form, rather than eylindrical. 

[Ed. Note. — For otlier cases, see Patents; Cent. Big. | 24,S; Dec. Dig. 
§ 167.*] . ^__ 

•Fôr other caseis see same topic & S numbeb in Dec; &-Am. Diga. 1907 to date, & Rep'r Indeaces 
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2. Patents (§ 328*)— Validity—Infringement— Réservoir ïob Stoves. 

The Beckwlth patent, No. 787,425, for a réservoir for stoves and rang- 
es, elaim 11, is not void for indefinlteness. uor for anticipation, but dis- 
closes patentable Invention, the eomblnatlon sbown being one of great 
utillty and success ; also heltl Infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Suit in equity by Arthur K. Beckwith against the Malléable Iron 
Range Company. ' Decree for complainant, and défendant appeals. 
Affirmed. 

See, also, 174 Fed. (C. C.) 1001. 

This appeal is from an interloeutory decree in favor of tlie appellee, Beck- 
with, upon his patent, No. 787,425, adjudging validity of the patent and in- 
fringement thereof by the appellant défendant, wlth injnnctlonal relief. 

The Beckwith patent was grauted April 18, 1905, under au application flled 
September 11, 190,S, for "iniprovements in stoves," and contains 11 claims; 
but clalm 11 is alone Involved in the charge of iufringement, reading as 
follows: 

"11. In a stove or range, the eomblnatlon of the eonvex rlgld baek plate, 
a Bheet-metal réservoir, and means for clamping sald réservoir against the 
eonvex surface of said plate, for the purpose specifled." 

"In the spécifications are the following récitals and références Involved 
in the issues: 

"The objects of this invention are: First, to provide an improved réser- 
voir by whlch water may be quickly heated ; second, to provide an improved 
réservoir for stoves or ranges by whieh a maximum amount of the waste 
beat may be utilized ; third. to provide an improved réservoir for stoves or 
ranges In whlch the heating of the water is under control. * • • 

"A structure embodying the features of my Invention is clearly illustrated 
in the accompanying drawings. forniing a part of this spécification, in whieh — 

"Figure 1 is a détail vertical seetional -view through a structure embodying 
the features of my invention, taken on a Une corresponding to Une 1 1 of 
Fig 2. Fig. 2 is a détail horizontal seetional view taken on Une 2 2 of 
Fig. 1. Fig. 3 is an enlarged détail view taken on Une 3 3 of Fig. 2. Fig. 
4 is a détail seetional view showing the manuer of supporting the réservoir 
on the range, taken on Une 4 4 of Fig. 3. 

"In the drawings the seetional views are taken looking in the direction 
of the little arrows at the ends of the section Unes, and similar letters of 
référence refer to similar parts throughout the several views. 

"Eeferring to the lettered parts of the drawings, A represents the rear 
portion of my improved stove or range, and A' the oven thereof. Thèse parts 
are illustrated in conventional form. 

■•I provide a back plate a, whlch is eonvex on its outer face or curves out- 
wardly. (See Figs. 1 and 2.) The back plate o is cast or formed of rigid 
material. 

"The réservoir B is formed of sheet métal, preferably copper, and its in- 
ner side 6 Is clamped against the eonvex face of the back plate a by the sup- 
porting-straps B'. The clamping of the side of the réservoir against the eon- 
vex plate a holds the side of the réservoir in close contact therewith over its 
entire surface and places the same iinder tension, so that the tendeney to 
buckle or the possibility of its buckling, and thereby forming air-chambers 
between the side of the réservoir and the plate, is overconie. The inner end 
of the supporting-straps B' of the réservoir are bent outwardly and per- 
forated to receive the bolts e, whieh are arrangea through the back plate a. 
The straps are of such length that tension can be applied thereto by the 
bolts. 

"The réservoir B is surrounded by a casing C, forming an air-chamber C" 
between It and tlie side walls of the réservoir. The casing C is embraced 

•For otber cases see same topic & § numbbr la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the frame-llke end plate C, supported on the plate a. Outwardly-pro- 
jecting flangea i on the back plate a engage the end plates 0'. The inner 
edges of the métal easing C are turned inwardiy to form flanges c'. Thèse 
flanges c' are engagea by the lugs b' on the straps B', so that the parts are 
securely supported." 
The drawings are as foUows: 






4^ 
1 J^-^ 




A. L. Morsell and C. C. Linthicum, for appellant. 
Harry C. Howard and Fred. L. Chappell, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
Beckwith patent, No. 787,425, involved in this appeal, is for "improve- 
ments in stoves," and the decree of the Circuit Court, in favor of the 
complainant below, is challenged upon two gênerai grounds: (1) In- 
validity of the claim in suit, for want of patentable invention, for 
indefiniteness, for anticipation by prior patents, and for prior use; 
and (2) for noninfringement of the clamping means shown jn the 
patent. The claim reads: 

"11. In a stove or range, the combination of the convex rigld back plate, 
a sheet-metal réservoir, and means for clamping said réservoir against the 
convex surface of said plate, for the purpose specified." 
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It is plainly a broad daim of invention in the combination of élé- 
ments thus stated, and the controversy over the issues has produced 
voluminous testimony and alike voluminous briefs submitted by coun- 
sel for the hearing. In référence to the briefs (extended in several 
hundred pages of letterpress upon each side), it may well be re- 
marked that both the original and (so-called) reply briefs are wanting 
in the conciseness of présentation intended by the rules and needful 
to save undue burden in the labors of the reviewing court. Suc- 
cinct propositions of ultimate fact, as well as of law, should bè 
stated, with référence to supporting testimony of record, rather than 
extended quotations therefrom. 

Irrespective of the question of priority, the testimony is undisputed 
that the device of the patent, as defined in the foregoing claim 11, was 
the outcome of constant effort on the part of manufacturers to im- 
prove the means for heating water, in a réservoir attachment to the 
stove or range. The objects of invention, as stated in the spécifica- 
tion, were: 

"First, to provide an Improved réservoir by which water may be quickly 
heated; second, * * • by wblch a maximum amount of waste beat may 
be utilized; third, * * * in which the heating of the water is under 
control." 

Upon the gênerai inquiry of prior art, to ascertain whether inven- 
tion was involved in the simple device of the patentée, the opinion filed 
by the trial judge aptly deduces from the testimony, as follows: 

"Thê history of the prier art teaches that for many years there had been 
a growing demand for a right-hand réservoir; that is, one located away 
from the fire box, and so adjusted as not to interfère with the heating of 
the oven, and so attached to the range that the water in the réservoir would 
beat quieldy. Naturally stove malcers were anxlous to meet this demand. 
The old form of cast iron réservoirs was discarded, and sheet métal substi^ 
tuted therefor. The main difflculty in the employmeut of the sheet métal 
was its tendency to warp or buclîle under the influence of beat, and leave an 
air space between the réservoir and the range, which seriously interfered 
with the transmission of beat to the water. The early baclc plates were 
fiât. Expérience showed that tbey warped out of shape during the proeess 
of annealing. Bunips and hoUows appeared, which ereated numerous air 
poekets. This necessitated the use of the bulging bar to correct thèse im- 
perfections. To meet complaints that water dld not beat quickly, experiments 
were tried by leaving out the back plate entirely and allowing the products 
of combustion to come into direct contact with the sides of the réservoir. 
This produced rapid and intense beat, but was found destructive to the sheet 
métal. To remedy this difflcvilty a baffle plate was attached to the réservoir. 
Later rigid back plates were again introduced. In most of thèse ranges 
the weight of the water in the réservoir was relied upon to secure close con- 
tact with the range; but after ail such efforts the right-hand réservoir re- 
malned unsatisfactory for one reason or another. Amoug otber experiment- 
ers was the défendant company. About the time the complainant's range 
came on the market, défendant was engaged in conducting certain experi- 
ments on sheet métal réservoirs at the hardware store of one Rassman at 
Beaver Dam, Wis. While thèse experiments were going on, Rassman, who 
was also the sales agent of the Beckwith range at Beaver Dam, had occa- 
sion to visit Dowaglac, Mich., and there saw one of the Beckwith ranges, 
built under the patent in suit. Rassman came back and told défendant that 
Beckwith had solved the problem of the right-hand réservoir. Thereupon 
one of the new Beckwith ranges was obtained, and at the store of Rassman 
defendant's officers and experts made a thorough examination of the same, 
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and extended to Beckwlth the compliment of adopting and aupropriating 
ail the éléments of his devlce, Tîjereupon the défendant in Its catalogue 
gave promlnence to the convex rlgld back plate as a new and prominent 
feature." 

We concur, therefore, in the opinion, there expressed, that: 

"Complainant's device niaintains a doser contact over a larger area of 
the side of the réservoir, and tlierefore heats the water more quieldy, than 
any of the earller ranges." 

And in the following conclusion thereof in favor of patentable 
invention under the gênerai issue : 

"I am persuaded that the eombination of the patent Involves Inventive 
thougït. The device is so simple, and other experimenters had corne so near 
reaching the same eonsummatlon, that it is perhaps natural to conclude, 
after the fact, that nothing but mechanical skill was necessary to reach the 
success obtalned by the inventer. In Webster Loom Co. v. Higgins, 105 U. 
S. 580, 591 [26 L. Ed. 1177], the attention of the Suprême Court was directed 
to a State of faets quite similar to those hère présent. The court say: 'This 
argument wouid be sound if the eombination claimed by Webster was an ob- 
vlous one for attaining the advantagea proposed ; one which would oceur 
to any mechanie skilled in the art. But it is plain from the évidence, and 
from the very fact that it was not scoiier adopted and used, that it did not, 
for years, oecur in thls light to even the most skillful persons. It may hâve 
been under their very eyes; they may almost be said to bave stumbled over 
it ; but they certainly falled to see It, to estimate its value, and to bring it 
Into notice. Who was the flrst to see it, to understand its value, to give It 
shape and form, to bring It into notice and urge its adoption, is a question 
to which we shall shortly give our attention. At this point we are constralned 
to say that we eannot yield our assent to the argument that the eombination 
of the dift'erent parts or éléments for attaining the object in view was so ob- 
vlous as to merlt no title to invention. Now that It has succeeded, it may 
seem very plain to any one that he could hâve done it as well. This Is 
often the case with Inventions of the greatest merit. It may be laid down 
as a gênerai rule, though perhaps not an invariable one, that if a new eom- 
bination and arrangement of known éléments produce a new and bénéficiai 
resuit, never attalned before, it Is évidence of Invention.' In this connec- 
tion it is proper to consider the great commercial success of the complain- 
ant's device. The sale of the new style of range commenced in Januarj', 
1903. Prior to 1903 the complainant manufactured less than 1,500 ranges. 
During the year 1903 they sold 2,300 ranges. During the year 1907, they 
sold about 15,000 ranges. Thls Increase in business necessitated the con- 
struction of many new buildings and a corresponding increase in facilities 
ail along the Une. This enormous Increase in the business is attributed 
largely to the popularity of the right-hand réservoir of the patent in suit, 
which practically superseded the structure theretofore built by complainant. 
Under the authorities this clrcumstance migbt tuni the scale on the ques- 
tion Of invention In a doubtful case. Smith v. Goodyear Co., 93 U. S. 486, 
495 [23 U Ed. 9.52] ; Magowan v. New York Belting Co., 141 U. S. 332, 344 
[12 Sup. et. 71, 35 I^ Ed. 781]." 

[1] The objection raised, that claim 11 is indefinite or ambiguous 
in terms, rests on the mention of the élément "the convex rigid back 
plate" and the contention that the term "convex" does not indicate that 
"spherical convexity" was intended for the back plate, and would 
thus include "cylindrically convex" plates or "convexity in one direc- 
tion only," for which anticipations are alleged in the prior art. As 
well stated in the opinion of the trial judge, not only in the popular 
sensé (as defined in the standard dictionaries there cited) is the term 



MALLEABLE IKON RANGE CO. V. BECKWITH 79 

"convex" understood to mean spherical convexity, and thus fixes "the 
true shape of the back plate," but the drawings of the patent "show 
spherical convexity," as defined by the experts in the case, including 
"Mr. Wilkinson, the defendant's expert." We believe such meaning 
to be conveyed by the claim and that the objection for ambiguity there- 
of is untenable. 

[2] The only matters introduced as anticipations and prior public 
use requiring discussion appear in two branches of the testimony — 
one showing an expédient adopted by the appellant (in its worKs) 
prior to the patentee's conception, and the other a device of Mr. Keep 
(a rival manufacturer), exemplified in his patent, No. 765,140, with 
alleged prior use. Conceding the force of both of thèse lines as ap- 
proximations, tending to improve the contact of back piate and rés- 
ervoir, we believe neither satisfies the burden of proof rightly imposed 
to establish the défense of clear anticipation of the patentee's comb'ina- 
tion of means. Beckwith sought means for assuring that contact of 
the parts (for better utilization of the beat) in their co-operation, or 
assemblage in place as the several parts are brought f rom the works. 
Recognizing the flexibility and tendency of the sheet métal of the 
réservoir to buckle and cause imperfect contact, he departed f rom the 
prior form of flat contact plates (malléable or cast) and provided the 
convex plate of the patent, whereby the buckle in the réservoir was 
taken up, when the parts were clamped in place as directed. Thus 
contact was maintained as the resuit of such structure and combina- 
tion, without need of repair. Its utility is well proven, and the test 
of the alleged anticipations must be whether one or the other plainly 
disclosed thèse means in like combination. 

For the prior expédient in the works of the appellant, its employés 
testify, in substance: That as early as November, 1901, and during 
the year 1902, while its malléable iron contact plates were substantially 
flat as patterned and made, it was their fréquent practice to hammer 
the plate when in place in the range, by use of a hammer and a "bulg- 
ing bar" (as named by the witnesses), to contact with the réservoir, 
and that bulges resulted in the plate — described by one of the experts 
as "bumps and hollows," as shown in three of the exhibit ranges — 
whereby better contact was obtained for heating efficiency. Thèse 
witn^ses concur in their version that convexity was intended and 
caused by this hammering, wherever contact of the parts was wanting, 
while the witness Terrell (called by the appellee), who was superin- 
tendent of the appellant's works during such opérations, expressly 
dénies that such was the purpose or substantial effect, and states that 
the plates were so hammered, when needful, to correct irregularities 
which occur in the casting from the annealing process. One of the 
appellant's witnesses (Grant) confirms the last-mentioned view of 
the purpose — "to hammer out the rough places on them." Testimony 
of this character, to prove anticipation, must be weighed with care, 
and we are not convinced that this awkward method of hammering 
was adopted to give convexity to the malléable iron plate, nor with 
récognition or understanding on the part of the appellant, or either 
of thèse operators in its works, that such form would maintain con- 
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tact wîtfi and under the normal conditions of the réservoir walI, as 
disclosed by! the patentée. In so far as bulge or "protubérance" is 
mentionéd or appears in the three exhibit ranges of appellant's make, 
we concur in the opinion of the trial judge that they were accidentai 
productions ; that their occurrence "attracted no attention and was 
considered a matter of no significance until Beckwith made" convexity 
"an important élément in his combination." Otherwise, no explana- 
tion appears for such use of hammer and bar, after the parts were in 
place, for more than a year, when convex form could be far better 
provided before attachment; and, furthermore, the évidence shows 
that no plates were maniifactured by the appellant, in convex form, 
until February, 1903, when it was ascertained that Beckwith was so 
making them successfully. We believe the testimony, therefore, to 
be insufficient tô forestall the Beckwith conception, 

The appellant, however,further relies upon anticipation under me 
testimony ûi Mr. Keep, superintendent of the Michigan Stove Com- 
pany (a rival manufacturer), and two patents issued to him — (1) 
•No. 715,666, Decembêr 9, 1902, on application of September 23, 
1901, for "hot water réservoir for stôves"; and (2) No. 765,140, 
July 12, 1904, on application of October 26, 1903, for "détachable 
réservoir for ranges." It is conceded in the brief for appellant that 
No. 715,666 "ddes not disclose any form of contact plate," and is 
inapplicable, excent by way of explaining Mr. Keep's testimony that a 
plate was "embodied in addition to the featûres shown in the patent." 
In No.' 765,140 appears incidental refereiice to "a convex portion ôf 
the end' of the range which forms the outer wall of one of the flues" 
— obviously not spherically convex in form or function^ — and not 
mentionéd in the claim's,' nor shown in contact with the réservoir. 
,ThUS thé contention that Keep eraoloyed his form of convex platé'for 
like function with that of Beckwith rests alone on his assertions of 
practice in his works prior to the Beckwith improvement. 'Examina- 
tion of his testimony furnishes no support for such contention, as we 
believe. As stated in the opinion below, in référence thereto: 

"He never grasped tbe coàcting principle which was the soûl of the Beck- 
with Invention, namely, to Streteh the sheet métal over a convex protubér- 
ance, and thus estnblish :;Such tension that the sheet métal could not spring 
away or warp under, the influence of the heat; means being furnished for 
increasing the tension from time to time, so as to niaise the closest contact 
ahsolute and permanent by means of this constant stretching." 

Keep's structure, as described both in his patents and testimony, 
was not adaoted tô make contact of back plate and réservoir within 
the Beckwith concention, and he expressly disclaims such purpose, 
stating that he avoidedits tendency "to strain the front of the réser- 
voir in contact," relying upon the weight of water in the réservoir, 
instead of tension and clamping means, to maintain contact. 

We are bf opinion, therefore, that the validity of the patent claims 
in suit is rightly upheld by the decree, and that infringement thereof 
by the appellant's structure in évidence is well established, with its 
clamping means identical in function, although varied in form. 
; The decree accordingly of the Circuit Court is affirmed. 
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GILBERT MFG. C?0. v. POST & LESTER OO. 

(Circuit Court, D. Connecticut. Marcli 13, 1911.) 

No. 1,340. 

1. Patents (§ 310*) — Suit foe Infrisgement — Demukker to Bilt.. 

A demurrer to a bill for Infringement on the ground that the patent 
is invalid on its face is proper In cases of manifest invalldlty, as saving 
latior, time, and expense, but should not be urged unless compétent counsel 
representing défendant are absolutely sure of their ground. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

2. Patents (§ 328*) — Invention — Spabe Tire Holdee. 

The Bowers patent, No. 872,892, for a spare tire holder for automobiles, 
is not so manifestly void on its face for lack of invention as to warrant 
its belng so declared on deniurrer. 

In Equity. Suit by the Gilbert Manufacturing Company against 
the Post & Lester Company. On demurrer to bill. Overruled. 

Arthur, L. Shipman and Heath Sutherland, for demurrant. 
Cyrus N. Anderson, for complainant. 

PLATT, District Judge. [1] Under the décisions it is clear that 
the method herein used for assailing a patent, which is deemed mani- 
festly invalid on its face, is proper and meritorious, because if it suc- 
ceeds, the litigants are saved time, l&bor, and expense. It should not 
be urged, unless compétent counsel in charge of the defendant's inter- 
ests are absolutely sure of their ground. In the case at bar I am con- 
fident that the capable counsel for the demurrant filed the demurrer 
in the best of faith, and their action meets with iny approval. The 
granting of the patent carries with it, of course, the presumption of 
validity, and it must be a plain. case indeed, which will warrant 
the court in differing, on the face of the thing, with the trained experts 
at the Patent Office. A speaking' example of such temerity is before 
my eyes at this moment. In Stilïwel! v. McPherson (C. C.) 172 Fed. 
151, a District Judge, whom I personally esteem and respect, had before 
him an attack by demurrer upon the validity of the Watson patent. 
No. 559,642, for a culvert constructed of corrugated sheet-metal pipe 
in sections, bolted or otherwise fastened together. This was to be 
used as a substitute for the well-known tile culverts, because it could 
be laid on an uneven bed with less danger of breaking; could be 
joined together without cernent; and could be safely transported in 
longer sections. The judge says that ideas are not patentable, which, 
of course, is true. He follows with a statement that the ideas pre- 
sented by the patented culvert had, within his knowledge and that of 
the average person, been commonly understood for years. He points 
to stovepijses as an example of inserting a contracted end into a flared 
end, and says, as to the liability to breakage, that every one knows 
that corrugated pipe is stronger than plain pipe, and that métal pipe 
of course will not break as easily as tile pipe. On the face of it that 
did look like a simple case. 

•For other cases see same topie & § NUMBiSB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
189 F.— 6 
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The Court of Appeals, however, for the Second Circuit, 183 Fed. 
586, just reported in No. 5 of the Advance Sheets, by a décision filed 
last November and within my knowledge from about that time, re- 
versed the décision of the District Judge, because in their opinion the 
question of patentability was doubtful enough, so that such a summary 
method of disposing of the patent was unwarranted. 

Two other judges, of acknowledged wisdom, had also, at circuit, 
refused to dismiss upon demurrers bills counting upon the Watson 
patent. That is a démonstration of the futihty of taking chances. 

[2] The patent in suit has only one claim, viz. : 

"ïhe herein described spare tire holder comprising a stralght shank, 
two Angers pi'ojeetiug from one side thereof at substantlally right angles 
thereto, a strap engaged with said Angers, a socket in which tlie Inner end 
of the shank is longitudlnally and rotatably adjustable, and means for 
securing said shank in the socket, substantially as described." 

The éléments set forth therein when apphed to the concrète f orm 
patenteid co-operate to efïect the resuit sought by the inventor, viz., the 
supporting of a spare tire in a convenient manner and position upon 
an automobile. The claim therefore recites a Hving, pulsating entity, 
and cannot be construed as an aggregation. 

Regarding invention, my mind works on the plan suggested by 
Judge Blodgett in Eclipse Mfg. Co. v. Adkins (C. C.) 36 Fed. 554-557, 
when he said that he would not feel justified in holding a patent void 
on common knowledge, unless he could cite instances of common use, 
which would, when presented, at once strike persons of usual intel- 
ligence as a complète answer to the claim of the patent. 

I do not think that the oarlock of a rowing machine or racing shell, 
or the device for supporting eaves troughs on houses, would measure 
up to the standard which was there set by a very capable judge, and 
which I am wilHng to adopt. 

It is not unlikely that at final hearing such facts may be brought 
forward in support of the présence of inventive thought in the patented 
device that it will become my duty to agrée with the Patent Office in 
that respect. 

Let the demurrer be overruled and issue joined in the usual way. 



CENTRAL TRUST CO. OF NEW YORK v. WHEELING & li. E. R. CO. 

(Circuit Court, N. D. Ohio, E. D. May 11, 1911.) 

No. 7,603. 

1. Receivebs (§ 174*) — Stjits Against Receivees— Authoritt to Sue. 

Prior to Act Cong. March 3, 1887, c. 373, § 3, 24 Stat. 554, as amended 
by Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 
582), authorizing suits in certain cases against receivers apppinted by 
fédéral courts wlthout Arst obtaining leave of the court appointing them, 
a receiver appolnted by a fédéral court could not be sued in a state for 
any purpose without the consent of the appointing authority. 
[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 174.* 
Actions by or against receivers of fédéral courts, see note to J. I. Case 
Plow Works V. Finks, 26 C. C. A. 49.] 

*For other c&ses see same toplc & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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2. Eeceivebs (§ 181*) — Action Against Receiver— Leave or Couet— Gak- 

NISHMENT. 

Act Gong. March 3, 1887, c. 373, S 3, 24 Stat. 554, as amended ty Act 
Aug. 13, 1888, c. 866, § 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), pro- 
vides that a receiver appointed by a fédéral court may be siied in respect 
to auy transaction of his in carrying on the business comiected witb the 
property of whicb he Is receiver witbout previous leave of the appointing 
authority. Held tbat, where a receiver was appointed to operate a rail- 
road, he was only subject to suit wlthout leave under such section con- 
eerning niatters having their origln in his opération of the railroad. and 
the act did not authorlze the garnishment of funds lu his hands alleged 
to belong to a debtor in the receiver's employ, especially where at the 
time the garnishment was instituted the amount due the debtor had not 
been ad.1udicated and ordered paid so that the receiver could be regarded 
as holding it merely as the debtor's agent or custodian. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 181.*] 

3. Eeceivebs (§ 181*) — ^Attaciiment. 

Receivers appointed by a court of chaneery are not subject to attach- 
ment in an action at law, since, in the absence of statutory authority, a 
court of chaneery will not permit interférence with its opérations by 
proceedings at law. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 181.*] 

4. Receivers (§ 181*) — Garnishment— Validity. 

Where a receiver, appointed by a fédéral court to operate a railroad, 
was garnished in an action at law in a state court, such garnishment be- 
lug a nulllty, the receiver Incurred uo responsibility by ignoring the serv- 
ice and ail other subséquent proceedings based thereon. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 181.*] 

5. CoijRTS (I 501*) — Fédéral Courts— Jurisdiction—Contempt. 

Wliere, after the appolntment of a receiver to operate a railroad by a 
fédéral court, garnishment proceedings were lUegally Instituted against 
hlm without leave in a state court, the court appointing the receiver had 
jurisdiction to order the dlsmissal of the garnishment and ail proceed- 
ings based thereon and to enforee such order by contenipt proceedings. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 501.*] 

In Equity. Suit by the Central Trust Company of New York, as 
trustée, against the Wheeling & Lake Erie Railroad Company. Appli- 
cation by B. A. Worthington, as receiver, to restrain Dr. J. C. Dignan 
and Fritz Rudin, his attorney, from continuing proceedings in a suit in 
the state courts to subject certain earnings alleged to belong to their 
judgment debtor, Frank Scott, to the payment of such judgment, and 
to punish the said Dr. J. C. Dignan and Fritz Rudin for contempt. 
Granted. 

Squire, Sanders & Dempsey, for receiver. 
Fritz Rudin, for respondents. 

KILLITS, District Judge. On the 12th of December, 1910, Dr. 
J. C. Dignan brought an action in a justice court of Lorain county 
against one Frank Scott, to recover the sum of $18 for professional 
services; the respondent Fritz Rudin being his counsel. 

The bill of particulars sets up the allégation that Scott was in the 
employ of, and had money in the possession of, B. A. Worthington, 
receiver of the Wheeling & Lake Erie Railroad Company, and an ef- 

*For other cases see same topic & § numbëb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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fort was made to garnish the receiver, who was appointed by this 
court in this action, with power to operate the railroad. 

The receiver made no response as garnishee, but whoUy ignored the 
proceeding. Thereafter Dr. Dignan, with the respondent Rudin as 
attorney, brought an action before a justice of the peace of said 
county against Worthington, receiver, on account of the latter's al- 
leged statutory liability as garnishee in failing and refusing to respond 
to the order to pay in the money supposed to be due Scott. Service 
of summons in this action was had upon the receiver, who ignored 
the same, and on the llth of January, 1911, a judgment against the 
receiver by def ault was taken. 

Upon the 30th of the same month, proceedings in aid of exécution 
upon the last-named judgment were begun, and an attempt was made 
to bring in the ticket and freight agent of the receiver atvWellington to 
respond to the exécution, which proceedings were ignored by the re- 
ceiver. 

On the 14th of February, 1911, what the respondents denomînate 
a garnishee HabiHty suit was begun against the ticket agent on ac- 
count of bis failure and refusai to answer the notice in the proceed- 
ings in aid of exécution, 

At this juncture an appHcation was made to this court for a rule 
on Dignan and bis attorney, Rudin, to show cause why they "should 
not be required to dismiss said action against the ticket agent and 
cease prbsecuting the enterprise in which they ate engagëd or be held 
in contempt of this court." An order as prayed for was issued, and 
the respondents are before the court. 

[1] Prior to the act of March 3, 1887, amended by the act of 
August 13, 1888, a receiver appointed by.this court could not be sued 
in the state court for any purpose without the consent of this court. 

[2] The act in question provides (section 3) that: 

"A receiver may be sued in respect of any transaction of his in çxirryinp 
on the business connected with such property without previous leave of court 
by which such receiver was appointed." • 

And the difficulty which the respondents Dignan and Rudin hâve 
gotten into is born of a misconstruction of that statute. They err in 
assuming that, when they attempted to make the receiver a garnishee 
in their original action against Scott, they were suing the receiver. 

It is fundamental that a receiver is not subject to attachment or 
garnishment as to funds in his possession without leave of court. 

"The receiver's possession belng the possession of the court from whieh he 
dérives his appolntment, he Is not subject to the process of attachment or 
garnishment as to funds In his hands or subject to his control, and such pro- 
cess will be regarded as a nullity when directed against him." High on Ro- 
ceivers, § 151. 

In Davis v. Gray, 16 Wall. 203, 218, 21 L,. Ed. 447, the Suprême 
Court said: 

"Money or property In his hands Is in custodia legis. He bas only such 
power and authority as are given him by the court, and must not exceed the 
prescribed limits. The court will not * * * permit his possession to be 
disturbed by force. * ♦ * in such cases the court will vindicate its au- 
thority, and, if need be, will punish the offender by fine and Imprisonment 
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foiî contempt. • • • Where property In the hands of a receiver Is clalmed 
by another, the rlght may be tried by proper Issues at law, by a référence to 
a master, or otherwlse, as the court lu Its discrétion may see fit to direct." 

We hâve been referred by respondents to the case of Boylan v. 
Hines, 62 W. Va. 486, 59 S. E. 503, 13 L. R. A. (N. S.) 757, 125 
Am. St. Rep. 983, and especially to the annotation to this case found 
in 13 L. R. A. (N. S.) 757. We quote this paragraph f rom the notes 
as stating what may be assumed to be the estabhshed law : 

"In the absence of express statutory authority therefor, It Is settled Inw 
that, in gênerai, funds in custodia legls are not subject to either attachaient 
or garnishment. It Is asserted by many courts and text-writers, however, 
that, after the person who is entitled to a fund has been ascertained, together 
■with the amount to which he Is entitled, and an order has been made for 
payment, the custodlan then becomes the agent of such party, and may there- 
after be garnlshed, or the fund in his custody attached." 

In this case the situation in which respondents find themselves 
must be referred to the time when they attempted to garnish the re- 
ceiver in their action against Scott. 

The Circuit Court for the District of Kentucky, in Central Trust 
Company v. East Tennessee, V. & G. R. Co., 59 Fed. 523, very clearly 
limits the application of the act of 1887, amended 1888, to actions 
against the receiver which grow out of acts and transactions in respect 
to carrying on the opérations of the railroad. On page 528 of the 
opinion the court say: 

"The act does not affeet sults not havlng their origin in the opération of 
the railroad by the receiver. • * * Garnishment proceedlngs are not sults 
against the receiver for any act or transaction of his, and such claims must 
be prosecuted in the manner heretofore settled by order In this cause. Such 
claims filed with the commissioner appointed to hear them can be thus more 
Bpeedily and economically determlned than by the Institution of regular sults." 

This opinion has been foUowed by the Circuit Court of Appeals 
of this circuit in Corner v. Felton, 61 Fed. 731. 

[3] Receivers are appointed by a court in chancery, and an action 
in attachment is a proceeding at law. It is easy to understand why, 
in the absence of statutory authority, a court in chancery will not 
permit its opérations to be interfered with by proceedings at law. 

[4] It seems very clear to the court that the respondents had no 
right to drag the receiver, an officer of this court, into the suit they 
had against Scott, by the ancillary process of garnishment, and the 
receiver was well within his rights and incurred no responsibiHty 
whatever when he ignored the service. The garnishment was a mère 
nullity, and, in conséquence, ail subséquent proceedings by the re- 
spondents were nulHties, so far as they attempted to affeet the re- 
ceivership. 

Referring again to the quotation f rom the annotation in 13 L,. R. 
!A. (N. S.) 758, it is not improbable that respondents hâve failed to 
notice the: distinction between the situation hère and that which would, 
in some jurisdictions, support an exception to the gênerai rule that 
a receiver cannot be garnished. There was no adjudication, at the 
time an attempt was made to garnishee the receiver, of an amount 
due from him to Scott. As to any claim that Scott may hâve had 
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upon him, the receiver had had no day in court. Consequently, the 
situation had not arisen to which may be applied even the exception 
referred to. 

The décision, as we are using it, of the case in 59 Fed., is not, as 
respondents suggest, mère obiter, but the facts of that case neces- 
sarily involve the limitation which the court made of the opération 
of the act of 1887-88. If it may seem that the point is not in that 
case> we follow the language of that opinion and so construe and 
limit the act with direct application to this case. 

This is not a case wherein the authorities touching the right of this 
court to enjoin, offered by respondents, apply. 

[5] On the authority of Davis v. Gray, supra, the respondents are 
subject to the court's control by proceedings for contempt, and it is 
clearly within the jurisdiction of the court to place an alternative or- 
der upon them. 

The order of the court, therefore, is that each of the respondents 
be, and they hereby are, declared to be in contempt of this court, and 
that they purge themselves thereof by forthwith dismissing the pend- 
ing proceedings before Justice Binehower, of the tovvnship of Wel- 
lington, Lorain county, Ohio, and pay the costs of the several pro- 
ceedings, so far as costs may hâve therein been attempted to be taxed 
against the receiver or O. B. Williams, ticket and freight agent of 
the receiver at Wellington, Ohio, and pay the costs of this proceed- 
ing; failing which, such further order will be made herein as the 
circumstances may require. 



INTEENATIONAL TEXT-BOOK CO. v. LEADER PEINTING CO. 

SAME V. HEISLER. 

(Circuit Court, N. D. Ohio, W. D. November 5, 1910.) 

Nos. 2,040, 2,041. 

1. LiBEL AND SLANDEB (§ 82*) — NEWSPAPEB ARTICLE— APPLICATION TO PLAIN- 
IIFF. 

Défendants wrote and publlshed a nëwspaper article attacklng corre- 
spondence schools ôf éducation, tieaded witli tlie word "graft," and cliarg- 
ing that the contracts required by concerns engaged In such business were 
one-sided, harsh affalrs, which no business man would care to sign, and 
that the victinis were unfortunately boys and young men in the most 
straightened circumstances, who were forced because of hardships of the 
contract to break it, and then in their inexpérience were quite readily 
frightened by a pétty lawyer who could be hired for such work. The 
article contained instances of such defaults, etc., and concluded with the 
question as to the legality of the use of the mails to eoerce an inexperi- 
enced vietim with the tbreat to sue urider such a contract to get his 
money for a value never received. Held that, since the article referred 
to a class and not to a particular individtial or coneern, a pétition, charg- 
Ing that the article was libelous as to plalntiff, must allège that it was 
intended to apply to plaintiff and was so understood in the community 
where it was published. 

|Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 187- 

197 ; Dec. Dig. § 82.*] __________„_ 

•For other caees see same toplc & § numbee lu Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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2.. LiBEL AND SlANDEB (J 9*) — BUSINESS DIBEI/—WOBDS LlBELOUS PEB S»— 

Spécial Damages. 

Where a Ubel contains an Imputation on an Indlvldual or corporation 
In respect to Its business, It Is llbelous per se and sufflclent to sustain an 
action wlthout allégation or proof of spécial damages. 

[Ed. Note.— For other cases, see Hbel and Slander, Cent. Dig. || 80-90 ; 
Dec. Dig. § 9.*] 

3. LiBEL AND Slander (§ 123*) — Wobds Libelous Peb Se— "Graft." 

Where an alleged llbelous article atticking correspondence sehools of 
éducation was headed with the word "graft" and attacked tbe contracta 
and mode of dolng business by snch scbools as unjust, harsh, etc., wheth- 
cr tbe term "graft" was used in Its most reflectlve sensé as involvlng 
wrongdoing and lllegality, or in Its nonobjectionable sensé as a "soft 
Buap," was for tbe jury. 

[Ed. Note.— For otlier cases, see Llbel and Slander, Dec. Dig. § 123.*] 

4. Libel and Slandeb (S 21*) — Newspapeb Publication— Class of Inm- 

viduals. 

Under Rer. St. Ohlo 1908, § 5093, providing that, in an action for llbel 
or slander, it shall be sufBcient to state generally that the dpfamatory 
matter was publlshed or spoken of the plalntifC, where an alleged llbelous 
article was an attack on a class of persons and corporations engaged In 
correspondence school éducation, the fact that it did not expressly refer 
to plaintiff. a member of that class, did not render it the les.s lihelous 
where it was Intentionally dlrected at plaintiff and was so commonly un- 
derstood in the community. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dig. § 103; 
Dec. Dig. § 21.*] 

At Law. Actions by the International Text-Book Comoany against 
the Leader Printing Company and against Charles B. Heisler. On 
demurrer to pétitions. Overruled. 

David C. Harrington and C. O. Richey, for plaintiff. 
Hoskins & Smith, for défendants. 

KILLITS, District Judge. Thèse cases count upon the same pub- 
lication; one being against the publisher of the newspaper containing 
the alleged libel, and the other being against the assumed author of the 
article. 

The matter is before the court upon a demurrer to the second 
amended pétition, the grounds of the demurrer being that the second 
àmended pétition does not state facts sufficient to constitute a cause of 
action in favor of the plaintiff and against the défendant, and, sec- 
ondly, that this action was not brought within the time liraited for the 
commencement of such actions as fixed by the statutes of the state of 
Ohio. 

A demurrer for thèse same reasons was interposed to the first 
amended pétition and overruled as to the second ground and sustained 
as to the first ground. The situation has not changed with regard to 
the second ground since the action of the court upon the first amended 
pétition; where fore, the demurrer will be overruled as to the second 
ground. 

The first ground, as stated, is comprehensive enough to raise the 
que.stion whether the article published in the "St. Mary's Leader," and 
alleged to hâve been written by the défendant Heisler, in the case of 

•For otUer casea gee same topic & i KUMBSii lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the plaîntiff against him, was libelous per se, and, if so, whether the 
second amended pétition sufficiently connects the libel with the plain- 
^tiff icompany, The demurrer to the amended pétition was sustained on 
this ground, the judge then sitting noting on the bacic of the demurrer 
âri opinion that the article upon which the libel is predicated did not 
seem to be libelous. 

[ 1 ] Comparing thç amended pétition with the second amended péti- 
tion now before us, this court is of the opinion that, as the article was 
pleaded in the first amended pétition, it was not libelous at the suit 
of the plaintiff, for want of an allégation therein (which has been 
supplied in the second amended pétition) alleging that the reflections 
in the article, which were therein apparently directed at a class rather 
than an individual member of the class, were intended to apply to the 
plaintiff and were so understood in the community in which the ar- 
ticle was published. The plaintifï now allèges this fact very clearly, 
and., as the pleading now stands, the court is of opinion .that the de- 
murrer on the first ground should be overruled also. 

The article is headed with the word "GRAFT" in large type, fol- 
lowed by a question mark; contains reflections upon the character 
of the contract for instruction by corresponderice which is being ad- 
vertised and exploited in the community, depicting the contract as a 
one-sided and harsh affair which "no sane business man wotild care to 
sign," States that its victims are "unf ortunately our best boys and 
young men in the most straightened circumstances," who .are forced, 
because of the hardships of the contract, to break it, and then "in their 
inexpérience are quite readily frightened by a petty lawyer who can 
be hired for such work." 

The article contains instances of the default'of 'young men upon this 
contract and ..of, the harsh efforts of the other party -thereto, the cor- 
respondence school, to enforce its terms, and, in gênerai, belittles the 
character of the service performed under the contract for which a 
large charge is made, and concludes with the question: 

"Is it a légal use of the mails, to coerce an Inexperienced yictim. with the 
threat to sue under suich a contract for the purpose of getting his mpney for 
a value never recelved?" > • ; - 

In the body of the article is quoted what is alleged to be an actual 
letter sent by "a little lawyer * * * . located at Lima," threatening 
the commencement of légal, action against the récipient to: enforce the 
payment of the entire balance due upon the contract, and the question 
is asked whether "every line of this proposition does not . spell 'graf t' 
in big letters," and the question is raised whether any person but an 
inexperienced youth or woman would sign such a contract as that put 
out by the institution under attack. 

[2] No spécial damages are alleged, but the law seems to be well 
settled that, where a libel contains an imputation upon an individual 
or a corporation in respect to its business, the same becomes libelous 
per se, and in an action thereon it is not necessary to allège spécial 
damages. Among many casés on this subject we cite only Ohio & 
Mississippi Ry. Co. v. Press Publishing Co. (C. C.) 48 Fed. 206 ; Victor 
Safe.& Lock Co. v. Deright, 147 Fed. 211, 77 C. C. A. 437; Stern- 
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1)erg Mîg. Co. v. Miller, etc., Mfg. Co., 170 Fed. 298, 95 C. C. A. 494. 
That the natural effect of this article, if it is understood in the com- 
munity to apply to the contracts put out by the plaintiff, would be 
to préjudice the community against the plaintiff's method of doing 
business, and thereby cripple its opportunities to do business, seems 
very clear, and this is the test in this class of libels to détermine wheth- 
■er the publication is libelous per se. 

[3] Counsel for the plaintiff found in the use of the word "graft" 
alone actionable libel, and the innuendo pleaded was solely based on the 
use of that term. We are not willing to concède that it is libelous to 
use that term alone, for the word has several meanings in common use. 
Colloquially and politically we understand it to involve wrongdoing 
and illegality, but it has another use very common, so common as to be 
recognized by the latest édition of Webster's New International Dic- 
tionary, that does not involve the idea of wrongdoing at ail, but which 
may be only defined by the terms of the language with which it is used, 
for a "graft" as thus used may be defined as a "soft snap." But as 
the court says in McClure Co. v. Philipp, 170 Fed. 910, 96 C. C. A. 
86, the word "graft" may hâve a sinister meaning when taken in 
connection with other criticisms of the acts of the party attacked set 
forth in the article under considération, and it is in connection with 
acts of the plaintiff which the writer of the article deems impositions 
upon susceptible and ignorant people that this term is used. At any 
rate, as the term is used in this article, it would be for the jury to say 
whether it was intended to be used in its most reflective sensé. 

[4] Counsel for the défendant, in urging the demurrer, was not dis- 
posed to take issue with the proposition that this article was generâlly 
libelous per se, but founded his argument mainly upon the proposition 
that, because the plaintiff was not directly referred to in the article, 
it was an attack upon the class of correspondence schools and, conse- 
quently, not actionable, citing Watson v. Détroit Journal Co., 143 Mich. 
430,_ 107 N. ^y. 81, 5 L. R. A. (N. S.) 480. The editor of the L. R. 
A., in annotating this case, while not at ail attacking the principle that 
a libel cannot be predicated by one of a class upon a publication refer- 
ring generâlly to concerns in business of that class, yet very justly, it 
seems to us, questions the application of that principle to the facts 
of the case itself, and very clearly, it seems to us, in the note to the 
case, shows how it may not be an authority for a case such as we hâve 
at bar. The note says : 

"Upon principle * • * there is no reason why it stiould not • • • 
be for ttie jury to détermine whetlier or not a publication which in its 
terms refers to a class or collection of individuals or to tlieir business can 
be falrly constrned to mean one or more particular individuals of tlie class 
referred to" — citing authorities. 

As we hâve seen in the case before us, the présent pleading dis- 
tinctly avers that this article was intentionally directed at the plaintiff 
and was so commonly understood in the community. 

Counsel are also referred to Mauk v. Brundage, 68 Ohio St. 89, 67 
N. E. 152, 62 L. R. A. 477. 
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Section 5093 of the Revised Statutes of Ohio of 1908 (section 

11,341, G'erteral Code) provides: 

"In an action for a Ubel or slander It shall be sufflelent to state generally 
that the defamatory matter was publlshed or spoken of the plaistlff." 

The second amended pétition is, therefore, sufEcient under the Ohio 
practice, which, of course, governs in this instance. 



DA ERATO STATUARY CO. V. GIUI.IANI STATUARY CO. 
(Circuit Court, D. Minnesota, Third Division. May 19, 1911.) 

1. Trade-Mabks and Trade-Names (§ 95*)— Unfaib Compétition— Tempo- 

RABY INJUNCTION. 

A t'emporary injuhction agalnst the publication by défendant in Its 
catalogue of plctures of statjiary which it produces and sells for the 
décoration of ehurcties and religions édifices which are exact copies of 
plctures In the catalogue of eomplalnant, which is engaged In the same 
business, will not be granted on the ground of unfalr compétition. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 108; Dec. Dlg. § 95.* 

Unfalr compétition in use of trade-marlc or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

2. Copyrights (§ 83*) — Infeingement — Injunction — Evidence. 

In a suit to enjoin the publication by défendant in its catalogue of 
copies of cuts copyrighted by eomplalnant, évidence held to show that 
the cuts in defendant's catalogue were copied from those copyrighted by 
eomplalnant. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 74-76; Dec. 
Dlg. § 83.*] 

3. Copyrights (§ 83*) — Infbingement — Injunction — Evidence. 

In a suit to enjoin the publication by défendant of cuts copyrighted by 
eomplalnant, where it is proven that the défendant has copied one or 
more of the copyrighted cuts, a finding that the others as to which no 
explanation is niade were also copied is supported by the évidence. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 74-76 ; Dec. 
Dlg. § 83.*] 

4. Copyrights (§ 9*) — Subject of Copyrights — Cuts. 

Cuts of statuary and other articles for the décoration of churches and 
other religions édifices in the catalogue of a flrm engaged in producing 
and s^elling sueh articles are proper subjects of copyright. 

[Ed. Note. — For other cases, see Copyright», Cent. Dig. § 7; Dec. Dlg. 
19.* 

Jlatter subject to copyright, see note to Cleland v. Thayer, 58 C. C. 
A. 273.) 

5. Copyrights <§ 5*) — Subjects of Copyrights — Trade Catalogue. 

A trade catalogue may be the subject of a copyright. 
[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 3; Dec. Dig. 
§ 5.*] 

6. Copyrights (§ 38*) — Extent of Rights Acquired. 

Under Copyright Act March 4, 1909, c. 320, § 3, 35 Stat. 1076 (U. S. 
Conip. St. Supp. 1909, p. 1200), providing that the copyright shall protect 
ail the copyrightable component parts of the worli "copyrighted," where 
eomplalnant copyrighted its catalogue of statuary and other articles for 

•For other cases see same topic & § numbee m Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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the décoration of churches and other religions édifices, It was entltled 
te the protection of the copyright law as to each eut contalned thereln. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 38.*] 

7. Copyrights (§ 85*) — In.tunction — Extent of Infringement. 

Where complainant's catalogue contalned 2,81.3 cuts and of thèse 18 
which were legally copyrighted were reproduced in defendant's catalogue 
■whlch contalned 393 cuts, this is suflicient to justify the granting of an 
Injunction, but the injunction should be limited to the cuts that hâve 
been copied. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 78; Dec. Dig, 
§ 85.*] 

In Equity. Bill by the Da Prato Statuary Company a^ainst the 
Giulianî Statuary Company. On motion for temporary injunction. 
Granted. 

This is a bill in equity brought by the complainant Company of Chicago, 
a producer and seller of statuary and other articles for the décoration of 
churches and religions édifices. The bill allèges that complainant for the 
furtherance of its business, at great expense and labor, prepared and issued 
a trade catalogue containing plctures and cuts of its varions statuary and 
articles ; that said catalogue was duly copyrighted, and that since the issu- 
nnce thereof the défendant company, which is engaged in the same business 
at St. Paul, Minn., prepared and issued a catalogue of its own, wherein, 
and without the perraisslou of the complainant, It reproduced exact copies 
of many of the cuts coutained In complainant's catalogue. The défendant 
avers that the statues shown in the cuts In complainant's catalogue are 
merely copies of statues which hâve been tor years in existence in Europe ; 
that they are not the subject of copyright ; and, further, that complainant's 
catalogue Itself is not a subject of copyright. 

The évidence of complainant tended to show the followlug facts : That thèse 
statues can be produced only by the exercise of high artistlc sklU and care. 
For instance, a plaster of paris statue is received from Europe, and, as a 
gênerai rule, the modeling is artistically good, but the décoration is in- 
ferior. Such statues are therefore dismembered, the décoration removed, new 
casts made and jolned together, making a statue without décoration. The 
modeling and reassembling require a high degree of skill, care, and accuracy. 
The points of juncture hâve to be very carefully filled so ais to conceal the 
same. The statues are then redecorated aud colored, ail of which involves the 
employment of skill ed artlsts and persons thoroughly well trained in the 
art. Also the illustrations can only be produced by the employment of 
photographers skilled in the art of properly modulating and dififusing the 
light, so as to show the article as It appears in reality. 

Edward C. Stringer, McNeil V. Seymour, and Edward S. Stringer 
(Frank F. Reed and Edward S. Rogers, of counsel), for petitioner, 
John E. Stryker, for défendant. 

WILLARD, District Judge (after stating the facts as above). 
[1] The motion of the complainant for a temporary injunction, 
so far as it is based upon the claim of unfair compétition, is denied. 
It is necessary, however, to consider whether such an injunction should 
be granted on the ground that the défendant has infringed the com- 
plainant's copyright. 

[2] The complainant has offered évidence tending to show that 
117 of the cuts contalned in its catalogue hâve been copied in the 
defendant's catalogue ; but no proof has been presented to show that 

*For other cases see same topic & § ndmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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any of thèse photographs so used by the défendant hâve been copy- 
righted by the complainant, except 18. The évidence shows that as to 
thèse 18 photographs or cuts the complainant has comphed with the 
provisions of the lavir for the purpose of securing a copyright. 

That cuts similar to thèse 18 cuts of the complainant appear in the 
defendant's catalogue is not disputed. Some attempt is made to 
explain the source from which the défendant derived its cuts. The 
affidavit of GiuHani and the af&davit of McCoy state that defendant's 
eut No. 372, which is hke complainant's eut No. 2,739, was made from 
a photograph sent from Italy. Gaul, the président of the complainant, 
in his second affidavit states that this is impossible. An examination 
of the two cuts, in the hght of what is said by Gaul in his affidavit, 
satisfies me beyond a doubt that the defendant's eut 372 was made, 
not from a photograph taken in Italy, but was made from a photograph 
of complainant's eut 2,739. 

I am also satisfied that the same thing is true with référence to 
complainant's eut 2,737, copied by the defendant's eut 373, and com- 
plainant's eut 2,741 copied by defendant's eut 371. As to defendant's 
No. 371, it is to be observed that Giuliani says that it was taken from 
a photograph sent from Italy, while McCoy says it was copied from 
a photograph sent to the défendant by the Vermont Marble Company. 

The défendant does not apparently deny that its eut No. 187 is a 
copy of the complainant's eut 913, but it says that eut 913, together 
with eut 2,737, had been previously pubHshed by the complainant in 
an uncopyrighted circular, or art review. This the complainant dénies, 
and the défendant has not produced any such art review, which was 
not copyrighted. 

The défendant further claims that complainant's cuts 346, 348, and 
349 were published in a catalogue of Benziger Bros., of Cincinnati, 
without any réservation of copyright by the complainant. The de- 
fendant, however, produces no copy of that catalogue. This it should 
hâve donc. List Pub. Co. v. Keller (C. C.) 30 Fed. 772. 

As to the other cuts included in the 18 above mentioned, no explana- 
tion is ofifered by the défendant. 

[3] It having been proven that the défendant has copied one or 
more cuts, a finding that the others as to which no explanation is 
made were also copied is easily supported by the évidence. Chapman 
v. Ferry (C. C.) 18 Fed. 539, 542; Lawrence v. Dana, 4 Cliff. 1, Fed. 
Cas. No. 8,136. It is therefore proven that the défendant has copied 
18 of the cuts included in the complainant's copyrighted catalogue, 
which cuts had not before appeared in any uncopyrighted publication. 

[4] The représentations in the complainant's catalogue are proper 
subjects of copyright. Burrow-Giles Lithographie Co. v. Sarony, 
111 U. S. 53, 4'Sup. Ct. 279, 28 L. Ed. 349; Bleistein v. Donaldson 
Lithographing Co., 188 U. S. 239, 23 Sup. Ct. 298, 47 L. Ed. 460. 

[5] A trade catalogue may be the subject of a copyright. Maple 
V. Junior Army & Navy Stores, Law Rep. 21, Chan. Div. 367 (1882). 

In the case of Lamb v. Grand Rapids School Furniture Co. (C. C.) 
39 Fed. 474 and which was a case of a trade catalogue, and was 
cited by the défendant, it did not appear that the defendant's cuts 
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were copîed from the plaintiff's cuts, and the court assumed that 
defendant's cuts were made from photographs of its own stock. 

In the case of J. L. Mott Iron Works v. Clow, 82 Fed. 316, 27 C. 
C. A. 250, it appeared that the particular illustration claimed to hâve 
been copied were those of a wash bowl, slop sink, bathtub, footbath, 
sponge holder, brush holder, and a robe hook. It was held that 
pictures of thèse objects were not proper subjects of copyright. But 
the objects there illustrated are very différent from the objects illus- 
trated in the catalogue in this case. Ail that was decided in the case 
of Baker v. Selden, 101 U. S. 99, 25 L. Ed. 841, cited by the défendant, 
was that a claim of exclusive property in a peculiar System of book- 
keeping could not, under the law of copyright, be maintained by the 
author of a treatise in which that system is exhibited and explained. 

[6] The complainant having copyrighted its entire catalogue was en- 
titled to the protection of the copyright law as to each eut contained 
therein; Copyright Act March 4, 1909, c. 320, § 3, 35 Stat. 1076 (U. 
S. Comp. St. Supp. 1909, p. 1290) Dam v. Kirk La Shelle Co., 175 Fed. 
902, 99 C. C. A. 392. 

[7] The complainant's catalogue contained 2,813 cuts; of thèse 18 
which were legally copyrighted were reproduced in defendant's cata- 
logue which contained 393 cuts. Though the number thus reproduced 
is small, yet it is sufiScient to justify the granting of an injunction. 
Lawrence v. Dana, 4 Cliff. 1, Fed. Cas. No. 8,136 ; Campbell v. Scott, 
11 Simons, 30; Leslie v. Young & Sons, 6 Rep. 211, House of Lords 
(1894); West Publishing Co. v. Lawyers Co-operative Publishing 
Co., 79 Fed. 756, 25 C. C. A. 648, 35 L. R. A. 400. 

The injunction should, however, be limited to the 18 cuts that hâve 
been copied. List Pub. Co. v. Keller (C. C.) 30 Fed. 771; Campbell 
V. Scott, 11 Simons, 30; Leslie v. Young & Sons, 6 Rep. 211, House 
of Lords (1894). 

Let an injunction issue, restraining the défendant, as prayed for in 
the bill, not as to its entire catalogue, but only as to the 18 cuts 
described on page 8 of the afiidavit of Godfried J. Gaul sworn to on 
April 20, 1911. In the last line of the affidavit, however, the number 
of the defendant's eut should be "371" instead of "381." The com- 
plainant will furnish a bond in the sum of $5,000. 



In re BONER. 

(District Court, N. D. Obio, W. D. November 9, 1010.) 

No. 1,516. 

1. Bankruptcy (§ 228*) — Pkoceedings by Référée— Review of Findings of 
Fact. 

Tlie court Is not disposed to disturb findings of fact by tlie référée In 
bankruptcy. 

[Ed. Note. — For other cases, see Banla-uptcy, Cent. Dig. § 387; Dec. 
Dlg. § 228.* 

Appeal and review in banliruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

•For other cases see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Mechanics' Liens (| 156*)— Notice to Ovvner~Veb.bal Notice— "XonrT." 
Under Rev. St. Ohlo, § 3185, provlding that a person flling an affidavit 
or a mechanlc's lien shall withln 30 days thereafter notify tbe owner of 
the property, hls agent, or attorney that he claimed such lien, verbal no- 
tice is sufficlent The word "notify" aa generally used does not imply 
the use of writlng ; It meaning simply to convey Information, knowledge, 
or notice In whatever way. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. { 18Î; 
Dec. Dig. § 156.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4845, 4S46.J 

In the matter of John T. Boner, bankrupt. Heard on pétition by 
creditor to review an order of the référée. Pétition dismissed. 

L. F. Conway and W. P. Dufify, for petitioners. 

Thomas Mulcahy, for bankrupt, 

J. R. Linthicum and C. R. McComb, for trustée. 

KILLITS, District Judge. This case is before the court upon a 
pétition by a creditor to review the order of the référée ascertaining 
the priority of Uens. Tlie question as certiiîed by the référée is as 
f ollows : 

"The bankrupt was the owner of several parcels of real estate, among whleh 
was lulot No. 194, in Napoléon, Ohio. Said real e.state has ail been sold by 
the trustée and a meeting was held to détermine priorities among lienholders. 
Leonhart Bros., of Napoléon, are clainiing the flrst lien upon said inlot No. 
194, and C. W. Flsher, a subséquent lienor, eonteuds that the lien of said 
Leonhart Bros. Is null and void for the reason that the notice required by 
section 318.5, R. S. of Ohio, was not giveu. 

"The questions presented are: (1) Was there any notice of any kind? (2) 
If there was verbal notice, was that sufficieutî" 

The référée answered both of thèse questions in the affirmative, 
and sustained the lien of Leonhart Bros., which depended upon a 
verbal notice, if any. 

[1] Whether or not verbal notice was given dépends upon the con- 
sidération of conflicting testimony. The référée had the witnesses 
before him and was better able to judge of thcir respective credibil- 
ities than is the court on review, and we are not, for that reason, 
disposed to disturb his finding of fact ; yet in the transcript it would 
appear that the more convincing évidence suggested that a verbal 
notice to t!ie debtor was in fact given., 

[2] We think, also, tliat the référée was right in determining that, 
under the statute in question, a verbal notice was sufficient. The 
statute, which is now section 8315, General Code, provides: 

"Such person so filing the afSdaTit herein provided shall, within thirty 
daj's thereafter, notify the owner of the property, his agent or attorney, that 
he claiius such lien, and, if he fail to do so, the lieu so secured shall b« 
null and void." 

The word "notify," as generally used, does not imply the use of 
writing. It means simply to convey information, knowledge, or no- 
tice, in whatever way. Words of a statute are to be construed ac- 
cording to the ordinary usage and are to be given their ordinary and 
gênerai significance, unless there is found in the statute itself or in the 

*For other cases tes aam* toplc ft i mumbbb in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexa» 
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policy of its enactment some reason to modify or restrict tlieir niean- 
ings. Favorite v. Boohers, 17 Ohio St. 548-554; Matter of Hatha- 
way, 4 Ohio St. 385. 

We see nothing in either the language or the policy of the section 
under considération to require a limitation of the word "notify" to 
an act in writing. The filing of a mechanic's lien is constructive 
notice to ail creditors or to parties thereafter furnishing materials 
to the debtor of the lien, and the law means also to secure knowledge 
to the debtor of the fact that his property is under a lien and casts 
the duty of imparting that information upon the lienholder. How 
that notice is given, whether in writing or verbally, provided also that 
it is timely and actual, seems immaterial, and not a question at ail 
involved in the law's policy, which is that nothing more than an 
actual notice directly to the debtor from the lienholder should be 
given. 

A similar use of this word in a like statute has been construed as 
we construe it in another state. Vinton v. Builders' & Manuf acturers' 
Association, 109 Ind. 351, 9 N. E. 177. 

We see no lack of harmony between this décision and the décision 
in Moore v. Given, 39 Ohio St. 661. 

The pétition to review is dismissed, at the costs of the petitioning 
creditor. 



PABKE-DAVIS & CO. v. H. K. MULFORD CO. (two cases). 
(Circuit Court, S. D. New Yorli. April 28, 1911.)' 

1. Patents (§ 328*) — Validity and Infbingement— Adrenalin. 

Tlie Taliamine patent. No. 730,170, for a substance called "Adrenalin," 
extracted from the suprarenal glands of livlng animais, and containlng 
the active principle of such glands practically free from iiiert constituents, 
aud crystalline in its dry form, is valid, and, excepting claim.s 1 and 2, 
covers not only the dry powder but also its solution, but not its salts. 
Claims 1, 2, 6, 9, 11, 12, 13, 14, and 15 hold infringed by the dry product 
of défendants, known as "Adrin," but not by defendaut's solution, whinli 
Is of a sait of Adrin. 

2. Patents (§ 101*) — Validity— Multiplication of Claims. 

It is not objectlonable for a patentée to first malce as broad a claim 
as he can in good faith and follow it with narrower claims differentiated 
from each other to protect himself against possible anticipations of whicli 
he may not be aware. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. § 
101.»] 

3. Patents (§ 51*) — Validity— Utility of Pboduct. 

A substance extracted from animal tissue for médicinal use, which is 
new, practically and therapeutically may be patentable, although it dif- 
fers from prevlous préparations only in its degree of purity from other 
portions of the tissue. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 66-74; Dec. 
Dig. § 51.*] 

4. Patents (§ 328*) — ^Validity and Infringbment— Solution of Adsenalin. 

The Takamine patent, No. 753,177, claims 1, 2, 5, and 6, for a sub- 
stance consisting of the blood pressure raising principle of the suprarenaî 

*ror other caseB see same topic & § number in Dec. & An. Digs. 1907 to date, & Rep'r Indexes 
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glands, or a sait of snch product, In solution wlth a notnsnprarenal sub- 
stance which renders the solution commerclally stable, held not antici- 
pated nor void for prior use, and also int'ringed. Claims 3 and 4 heliî 
vold for anticipation. j 

In Equity. Two siiits by Parke-Davis & Co. against the H. K# 
Mulford Company. Decree for complainant in each case. 

This îs a final hearing upon two bills in eqnity praylng an injunctlon 
against the Infringenient of two patents. The suliject patented in each case 
Is an extract from the suprarenal glands of living animais, and the pat- 
ent coneerns only the prortuft as extracted by the patentée. He also has 
taken out other patents for his process, which are not concerned hère. Tha 
alleged infringements of the défendant consist of two products, one in the 
form of dry powder which constitutes the active Chemical principle of the 
suprarennl glands, and the second a sodium chloride solution of the borate 
of that principle whicli is in commerce sold with a preservative such as acé- 
tone or chloretone. The coiiiDlainant asserts that both the dry product and 
solution infrlnge the first patent, and that the solution Infringes the second 
patent. 

The followlng is the llst of claims hère In Issue: 

First patent: 

"1. A substance possessing the herein-described physiologlcal characteristlctl 
and reactions of the suprurenal glands in a stable and concentrated form, 
and practically free from inert and associated gland-tissue. 

"2. À substance possessing the herein-described physiologlcal cbaracterlstlcs 
and reactions of the snprarenal glands in a stable and concentrated form, 
practically free fnnn inert and associated gland-tissue, and having a whitlsi 
color when in a dry or solid condition. 

"3. A crytalline (sic) sub.«;taiice possessing the herein-described physiolog- 
lcal charncteristics and reactions of tbe suprnrenal glands in a stable and con- 
centrated form, and practically frpe from inert constituents. 

"4. A substance possessing tlie herein-described physiologlcal characteristics 
Ksd réactions of tbe supnireual gbiiids in a stable and concentrated form, 
havlnç a wbitish color and a crystalline form when in a dry or solid condi- 
tion, and melting at about 207 centigrade." 

"6. A crystalline suistance possessing the herein-described physiologlcal 
characteristics and reactions of the snprarenal glands; said substance hav- 
ing the t'i'operty of crystaibV.ing in a variet.v of foruis. 

"7. A snl'stance possessing the herein-described properties of the suprarenal 
glands having a wliitish color, diflicullly soluble in water at ordinary tempér- 
ature, solnble in acids and forniing salts therewith, soluble in alkalles, and 
melting at about 207 centigrade." 

"9. .A substance possessing tbe herein-described physiologlcal characteristics 
and reactions of tlie suprarenal glanda, practically free from Inert and as- 
sociated gland-tissue, and having an alkaline reaction." 

"11. A substance possessing the herein-described physiologlcal character- 

'Isties and réactions of the suprarenal glands, practically free from inert and 

ass<iciated gland-tissue. having an alkaline reaction and reducing properties. 

"12. A substance possessing the herein-described physiologlcal character- 
istics and reactions of the suprarenal glands, practically free from inert and 
associated gland-tissue. having an alkaline reaction, giving a green colora- 
tion in reaction with ferrie salts, and a red coloration with iodine. 

"13. A substance possessing tbe herein-described physiologlcal character- 
istics and reactions of the suprarenal glands and which is not precipitated by 
the usual alkaloid test reagents. 

"14. A substance possessing the herein-described properties of the supfd- 
renal glands, practically free from inert and associated gland-tissue, having 
an alkaline reaction, giving a green coloration in reaction with ferrie salts, 
and having reducing properties. 

"15. Tbe herein-described substance possessing hemostatlc, astringent and 
blood pressure raising properties having a wbitish color and a crystalline 
form, diûicultly soluble in water at ordinary température, soluble in acids or 
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alkalles, possessing reducing propertles, giving a green coloration in reaction 
with ferrie salts and a red coloration in reaction with lodine. 

"16. A solution possessing tlie herein-described physiological cliaracteriatics 
and reactions of thé suprarenal glands in concentrated and stable condition, 
and from whicb solution is obtained the herein-deseribed substance free from 
inert and deterlorating matter by simply neutralizing or removing the sol- 
vent." 

Second patent: 

"1. As an article of manufacture, a substance conslstlng of the blood pres- 
sure raising prlnciple of the suprarenal glands chemieally combined with a 
nonsuprarenal substance whereby the stability of a water solution of said 
blood pressure raising prlnciple is maintained. 

"2. As a new article of manufacture, a solution conslstlng of water and the 
blood pressure raising prlnciple of the suprarenal glands chemieally combined 
with a nonsuprarenal substance whereby the stability of the solution is main- 
tained. 

"3. As a new article of manufacture, a substance having the properties of 
the hemostatic astringent and blood pressure raising prlnciple of the supra- 
renal glands substantially free from nonblood pressure raising constituents 
thereof, which is soluble in water and the water solution of whlch is praetical- 
ly inert to the oxygen of the air and gives a green coloration with ferrie 
chloride and a red coloration with lodine. 

"4. As a new article of manufacture, a compound of the crystalllzable blood 
pressure raising constituent of the suprarenal glands substantially free from 
the noncrystallizable constituents thereof, whlch is soluble in water, and 
whieh when in water solution is prac-tlcally inert to the oxygen of the air and 
gives a green coloration with ferrie chloride and a red coloration with lodine. 

"5. The substance conslstlng of a sait of the herein-deseribed product of 
the suprarenal glands ; said sait belng easily soluble In water and possessing 
the physiological and therapeutlc charaeterlstlcs and reactions of said prod- 
uct in substantially stable and concentrated form. 

"6. The substance conslstlng of a Chemical compound of an inorganic acld 
and the herein-deseribed product of the suprarenal glands ; said compound 
having the physiological and therapeutlc characteristics and reactions of said 
product In substantially stable and concentrated form." 

Livingston Gifford, for complainant. 
Charles Hovvson, for défendant. 

HAND, District Judge (after stating the facts as above). [1] I 
will first take up the considération of the mother patent. No. 730,176, 
and of the issue of infringement, which the complainant allèges to be 
double : First, the dry powder ; and, second, a sodium chloride solu- 
tion of the boric acid sait of the dry powder. The dry powder Adrin 
is produced by a somewhat différent process from Takamine's "crude 
product," Adrenalin; but upon the divergence of those processes I 
do not mean to pass, for it does not seem to me necessary. The cru- 
cial step which Takamine discovered was that the base — it is true with 
some impurities — could be directly precipitated by an addition of am- 
monia, or strictly of caustic alkali and ammonium chloride, which to- 
gether liberate the ammonia, which in turn effects the précipitation. 
This being a product patent, it is of no conséquence whether the de- 
fendant's extraction in the first place by alcohol and trichloracetic acid 
is the équivalent of an extraction by water and a subséquent addition 
of alcohol to precipitate albumenous substances. The purpose of both 
thèse steps is the same, and the following and crucial step is certain- 
ly the same. It may be possible that the preliminary steps resuit in 
eliminating différent substances, and indeed that must be so as ap- 
189 F.— 7 
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pears from tlie différence in the proportion of inorganîc contamination 
in each; but the only question upon infringement is whether Adrin 
f ails within any of the claims hère in suit. 

It certainly f ails within claim 1 if it be f ree from inert and associated 
gland-tissue. No one supposes that thèse words mean that the ac- 
tual cellular structure of the tissue remains, for the process involves its 
destruction, though, were this not so, the words might quite naturally 
hâve been so understood. That meaning being eliminated, what is 
the most natural meaning? I think it çan only mean those organiç 
chemical substances, regardless of the structure, out of which the 
gland-tissue is composed and of the same chemical composition in 
which they exist and make up the gland-tissues. To thèse may well 
be added those substances arising in the normal metabolism of the 
tissue of other organs or of the giands themselves, which, being carried 
in the blood, might remain in the glands at death. Such of thèse sub- 
stances as hâve not the physiological activity of the "principle," now 
known, are the "inert and associated gland-tissue" mentioned in the 
claim. Nor can this mean a new chemical disintegration of the "gland- 
tiSsue" so described of which there is much in Adrenalin and over six 
times as much in Adrin. This substance, ammonium magnésium phos- 
phate, is a new and inorganic substance arising from the regrouping 
of atoms which hâve, it is true, been a part of the gland-tissue, but 
which hâve been broken from the molécules which constituted their 
original form. Since the chemical distinction between "substances" 
dépends, not upon the présence of the same atoms, but upon their defî- 
nite structural association in known proportion irito molécules, it is ille- 
gitimate to consider as "gland-tissue" those substances which, while 
they represent in part the same atoms, hâve by rearrangement and by 
addition of new atoms created new molécules. Moreover, the patent 
itself corroborâtes this view. The crude product was the patented 
substance, and it appears (page 2^ Unes 50-70) that the patentée under- 
stood perfectly well that without purification there would be inorganic 
matter in the crude product. Moreover, the amendment in the Pat- 
ent Office of the words "inert constituents" to the words "inert and 
associated gland-tissue" clearly indicate the patentee's intention. 

The question remains, however, whether Adrin is in fact free from 
ôrganic tissue, and upon this there is some dispute. Sadtler found that 
under the biuret test Adrin showed a rose color. This indicated pro- 
teids, and for organic sulphur he used the nitro prusside sodium test. 
Thèse tests in Chandler's opinion are so dehcate that they will detect 
a mère trace, and Sadtler does not dispute that fact. The question 
may perhaps be best decided by considering first whether Adrin is sub- 
stantially as free as Adrenalin from organic matter, and then consid-. 
ering whether Adrenalin itself is "practically free" within the meaning 
of the claims. One test much relied on by both experts is that of 
physiological activity. Adrin, having a much higher ash than Adrena- 
lin, ought to shOw a correspondingly lower activity. In fact, it shows 
a more than correspondingly lower activity, thus indicating the prés- 
ence of some other substance not inorganic, i. e., organic. It would 
seem that Adrin had therefore somewhat more organic contamination 
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than Adrenalin. However, in view of the very baffling results of the 
physiological experiments compared with the other tests, I am not dis- 
posed to press this quantitative comparison too far. Indeed, my own 
belief is that the matter has not been thoroughly cleared up in the tes- 
timony at ail, and that considering the similarity of the processes, the 
use of each substance practically, and the approximation of resuit 
physiologically, the two ai"e near enough to be an inf ringement one of 
the other. Indeed, the contrary is not sharply urged. However, the 
question remains whether Adrenalin is itself "practically free," and 
upon that issue the burden is on the défendant, unlike the issue of in- 
fringement, because it involves the question whether the claim covers 
the disclosure. 

Sadtler upon this question calls attention to the results of his modi- 
fications of Von Furth's process, in which he showed much ingenuity. 
Thèse so-called Von Furth intermediate products were three : Precip- 
itate 5-A-3, Precipitate 1-B, "Crystalline Base." The first and third 
were négative in reaction to thèse biuret and other tests, and the sec- 
ond showed only a slight reaction. This indicated that ail were free, 
or nearly free, from organic impurities; yet the amount of ash in 
each was very différent. In S-A-3 it was over 31 per cent., in 1-B it 
was about 7 per cent., and in "Crystalline Base" about 26 per cent. 
Now the physiological activity of 5-A-3 equalled that of crude Adren- 
alin, though the ash was more than seven times as great, while that 
of "Crystalline Base" was only one-eighth that of either. Similarly, 
1-B had an activity equal to Adrenalin; the ash being also substan- 
tially the same. Both experts conceded that the sole physiologically 
active agent is the principle itself, and the resuit seems to be that the 
reason for the discrepancy between the activities must be the présence 
of organic substances not detected by Sadtler's tests. Against this 
there is Chandler's opinion that the conditions of crystallinity preclude 
the présence of organic matter, an opinion shared by Sadtler when 
dealing with Moore's Dialysate, and we hâve in the case of "Crystal- 
line Base" purely négative test reactions. Why 5-A-3 shows an activ- 
ity so disproportionate to the ash, I cannot say ; it shows a similar dis- 
proportion to the Adrenalin purified, though less absolutely. I think 
that, to solve this apparent contradiction of évidence, one must hâve 
recourse, first, to the fact that the use of Adrenalin has been now suffi- 
cient to show that it is "practically free," and to the presumption from 
the patent itself that the disclosure answers the claims. Apparently 
the only difficulty ever arising from the intravenous use of Adrenalin 
was due to too strong solutions. Thèse did cause destruction of tissue 
at the point of injection ; but even they gave no évidence of contam- 
ination. I therefore hold that Adrin infringes claim 1. 

Claim 2 is the same, with the addition of the words that the product 
is a "whitish" color. It appears that neither crude Adrin nor Adren- 
alin is, properly speaking, white. Each is a light yellow brownish 
color. Commercial Adrin is, however, near enough to a white to com- 
ply with the claim. 

Claim 3 is like claim 1, except that the words "inert constituents" 
are substituted for "inert and associated gland-tissue." Now it un- 
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doubtedly appears în the spécifications that the patentée did not sup- 
pose his crude product was wholly free from inert constituents, because 
he provided means of purification. However, the changes in the Patent 
Office clearly show that he must hâve meant something différent by 
the phrase "gland-tissue" from what he meant by the phrase "inert 
constituents," and I do not think that any one can properly oonstrue 
those words as not including ammonium magnésium phosphate. His 
own product did not contain a high percentage of ammonium magné- 
sium phosphate — less than five per cent.— and it may well be that that 
is within the terms prâctically free; but the defendant's Adrenalin 
contains nearly seven times as much as that. I do not see how by any 
stretch of words that can be held to be free from inert constituents. 

In claim 4 it is provided that the product shall meit at about 207 
degrees centigrade. Now Adrin bas not been shown to hâve melted 
even at 220 degrees and upwards. The différence proportionately is 
not great, and the patent is entitled to hâve a gênerons construction, 
yet I cannot think that a product is affirmatively shown to bave a melt- 
ing point of about 207 degrees when there is no proof of when it will 
melt at that beat, and there is proof that it will not melt at 220 de- 
grees. It is true that Chandler says (Q. 10) that he had subjected the 
Adrin to ail the tests required by the patent, and found that they cor- 
responded; but this gênerai statement cannot stand in the face of 
the express testimony of Sadtler upoh that particular èxperiment. If 
the explanation of the experts be correct, that the high melting point 
is due to the minerai impurities, this finding is consonant with the 
finding that Adrin is not f reè from inert constituents. I theref ore hold 
claim 4 not infringed. 

Claim 6 is for a crystalline substance, and that Adrin certainly is. 
The only question which can arise is as to whether the base is crystal- 
line, or whether it owes its crystalline character to the minerai admix- 
tures. This claim, I think, should be construed as meaning that the 
substance is crystalline, however large or small the degree of minerai 
impurities may be. It is of no conséquence if the crystals are com- 
posed in part of the earthy matter. So far as the substance is puri- 
fied, the crystals will increasingly become crystals of the active prin- 
ciple. 

Claim 7 îs eliminated by my décision in regard to the melting point. 

The new characteristic of claim 9 is that it shall hâve an alkali re- 
action. I do not understand that this is denied, and the same is true 
of claims 11 and 12. 

The defendant's expert concèdes that claim 13 covers the substance 
and claim 14 is involved in the décision of claim 12. 

The defendant's Adrin answers ail the characteristics of claim 15 ; 
the only question being as to the crystalline substance, which matter 
I bave already passed upon. 

Obviously the Adrin cannot infringe claim 16. I therefore find that 
the dry product infringes claims 1, 2, 6, 9, 11, 12, 13, 14, and 15. 

The next question is whether the defendant's solution infringes any 
of the claims of patent No. 730,176. The solution is of a sait of Adrin 



PARKB-DAVIS & CO. V. H. K. MULFORD CO. 101 

made with sodium chloride and boric acid, and this sait îs dissolved 
in water and marketed with a preservative to keep it f rom decompos- 
ing-. I entirely agrée with the complainant that patent No. 730,176 
covers solutions in gênerai, and that the criticisms of the claims by 
the défendant in that respect are trivial. Not only would this be true 
independently, but the patent itself specifically provides that it shall 
cover solutions as well as the dried product. If, therefore, the alleged 
infringing solution was only a water solution of Adrin with a pre- 
servative added, I should hâve no trouble in holding that it infringed 
ail the claims mentioned above. But, in view of patent No. 753,177, 
it seems to me quite clear that the earlier patent was not intended to 
cover any sait of the base itself. This is expressly recognized by the 
patentée himself on page 2, lines 88-93, where he says : 

"Salts of the substance possess the same physlological properties as the 
srbstance itself and constitute new substances not clalnied herein, but clalmed 
in another application." 

Again, claim 7 is for a substance "soluble in acids and forming salts 
therewith." The second patent was divided out upon the insistence of 
the examiner, who found that the bases of the sait were substances of 
separate and distinct chemical composition. Whatever, therefore, may 
be the proper scope of the claims of the patent, there can be no doubt 
that the patentée did not intend them to cover any sait, but that he dis- 
tinguished the sait as a new substance not claimed in bis mother patent. 
It so happens in my judgment that in this respect he was very fortu- 
nate, as will later appear. 

The question next arises of the validity of ail claims infringed by 
the dry product. This is attacked, first, because they are anticipated in 
the art ; and, second, for a number of technical grounds which I shall 
take up in turn. The anticipations I will deal with first, because, in 
the view which I bave taken of the two patents, that is the simpler con- 
sidération. The patentée originally attempted to claim the active prin- 
ciple itself. This was in bis first application where he claimed process 
and product; but the examiner would not allow thèse claims, basing 
his rejection upon bis interprétation of American Wood Paper Ce. v. 
Fibre Disintegrating Co., 23 Wall. 566, 23 L-- Ed. 31, that no product 
is patentable, however it be of the process, which is merely separated 
by the patentée f rom its surrounding materials and remains unchanged. 
After some argument upon this score, the patentée voluntarily divided 
out the product patents expressing such intention on December 22, 
1902. When he came to file his product patent, he proceeded upon the 
same theory, first claiming the active principle of the glands. The 
examiner required a division, but raised no objection to the form in 
which thèse claims were given. In his amendment of March 13, 1903, 
which was about two montlis after his first application, he changed ail 
the claims so that they read substantially as they do at présent and 
were not limited to the active principle. I think that this effected a 
substantial change in meaning, and that the défendant is right in in- 
sisting that the claims are now broader than a mère claim for the chem- 
ically f ree base, or active principle, and that they cover any substance 
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which possesses the physiological characteristics of the glands and is 
substantially pure. By doing this, Takamine thereforç laid himself 
open to any anticipation which was a substance of that character, even 
though the substance did not contain the chemically pure base. 

For example, if Abel had isolated the base of his monobenzoylated 
sait, or Von Furth the base of his sulphate, Takamine would hâve been 
open to attack by either upon the theory that, even conceding that in 
neither case the base was that of the active principle alone and not 
in chemical composition, yet as a substance it corresponded to the 
claims. This he could bave avoided had he limited his claims to the 
isolation of the active principle itself, and it would then hâve been of 
no conséquence whether Abel's or Von Furth's compound had prac- 
tically answered as well as his own. Nevertheless, as I hâve already 
said, the claims of patent No. 730,176 do not cover a sait and are es- 
pecially designed to exclude a sait. It so happens, moreover, that ail 
of four alleged anticipating products never existed except in the form 
of a sait. This Sadtler concèdes. When I corne to consider patent 
Nô. 753,177, I shall tàke up each of thèse products separately to see 
whether they anticipate the claims of that patent which covers the 
sàlts; but the only necessary question hère is: Since they were not 
actually themselves bases, whether pure or impure, whether it involved 
invention to produce the base of Takamine. This question does not 
deserve any extended considération. The difficulties of the old prod- 
ucts were so great as made any substantial advance from them impor- 
tant. It is enough that Takamine was the first to isolate any base 
whatever, ail other products existing in the form of a sait, because 
prior investigators were ail trying to reduce the principle down as 
purely as possible. The invention was therefore novel. 

[2] The first of the technical objections is because of the vague 
character of the claims of the patent and their fraudulent reduplica- 
tion. I can see no basis whatever for this contention. As I hâve 
already said, the claims were not for the active principle, nor for the 
product of the process. Of course claims for a product not defined 
as the product of a process must contain in themselves adéquate dif- 
ferentia, or they will not be good (Cochrane v. Baddische Anilin 
Fabrik, 111 U. S. 293, 310, 4 Sup. Ct. 455, 28 L. Ed. 433); but the 
only valid objection to multiplication of claims is when it appears that 
the patentée is trying deceitfully to go beyond the fair scope of his 
invention. I can see no évidence of that hère, and the f act that I hâve 
sustained the broader claim is a complète answer to such a position. 
That Takamine in a number of instances should bave added other 
claims more cilrcumscribed in their scope was natural enough, and 
what every prudent soliciter ought to do. No one can in advance 
know how far anticipations will go or how little in the end his patent 
will cover. There is nothing improper, so far as I can see, in first put- 
ting your claims, as broadly as in good faith you can, and then, ex 
abundanti cautela, foUowing them successively with narrower claims 
designed to protect you against possible anticipations of which you 
are not yet aware. Indeed, the very case upon which the défendant 
■ relies (Matheson v. Campbell, 78 Fed. 910, 917, 24 C. C. A. 384) shows 
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the necessity of claims as broad as one can honestly support. If any 
one of the specified differentia of the claim is missing, the defendant's 
product does not infringe; if any anticipation inckides ail the dif- 
ferentia, the claim is bad. To pass between this Scylla and the Char- 
ybdis, I think a patentée may fairly be entitled to bend sails upon 
many yards. The question as to whether or not he is acting colorably 
is not answerable on gênerai principles. He may, of course, attempt 
to monopolize more than was fairly his due, but in this oase I hâve al- 
ready said that I do not think he did so, especially as he was the first 
person who had ever isolated a nonsalt substance relatively pure. 

Nor do any of the claims call for only an "eflfect." That rule I un- 
derstand to mean nothing more than that the claims must not be too 
abstract. I do not think that any of the claims in the patent are at ail 
abstract, but each forms a concrète enough criterion to test the prod- 
uct intended. There is no claim which sélects a single characteristic 
or function. The very phrase "physiological characteristics and re- 
actions of the suprarenal glands" refers to some 15 lines of the spéci- 
fication (page 2, lines 102-116), and this phrase is always coupled 
with at least two other differentia. That is- sufficient to identify the 
product in my judgment in every case. 

[3] Nor is the patent only for a degree of purity, and therefore not 
for a new "composition of matter." As I hâve already shown, it does 
not include a sait, and no one had ever isolated a substance which was 
not in sait form, and which was anything like Takamine's. Indeed, 
Sadtler supposes it to exist as a natural sait, and that the base was an 
original production of Takamine's. That was a distinction not in de- 
gree, but in kind. But, even if it were merely an extracted product 
without change, there is no rule that such products are not patentable. 
Takamine was the first to make it available for any use by removing 
it from the other gland-tissue in which it was found, and, while it 
is of course possible logically to call this a purification of the principle, 
it became for every practical purpose a new thing commercially and 
therapeutically. That was a good ground for a patent. Kuehmsted 
V. Farbenfabriken, 179 Fed. 701, 103 C. C. A. 243; Union Carbide 
Co. V. American Carbide Co., 181 Fed. 106, 104 C. C. A. 522. That 
the change hère resulted in ample practical différences is fully proved. 
Everyone, not already saturated with scholastic distinctions, would rec- 
ognize that Takamine's crystals were not merely the old dried glands 
in a purer state, nor would his opinion change if he learned that the 
cryStals were obtained from the glands by a process of eliminating the 
inactive organic substances. The line between différent substances 
and degrees of the same substance is to be drawn rather from the 
common usages of men than from nice considérations of dialectic. 

A final objection goes to the fact that the patent covers solutions 
as well as dry products, and that this solution is not stable. I agrée 
vvith the défendant that the solution mentioned in patent No. 730,176 
does not include a solution of the sait, and it is also in évidence that 
a plain aqueous solution is not stable in any sensé of the word. On 
page 3, line 23 et seq., the patentée uses the following words : 
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"The substance may be kept In the solld form or In solution, and, wliere In 
thfi claims I liave used the terms 'substance,' I désire it to be understood as 
referrlng to elther the solid or the solution form of the substance, except 
when such signification would be plalnly Inconsistent wlth the terms of the 
partlcular clalm." 

There îs indeed no way to avoid the conclusion, therefore, that the 
patentée has wrongfully specifàed his aqueous solution as stable, unless 
such an adjective would be plainly inconsistent with the terms of the 
particular claims. Now the infringed claims in which this word ap- 
pears are Nos. 1 and 2. In thèse it is used in conjunction with the 
Word "concentrated," and it appears beyond a doubt that the solution 
is not a concentrated substance, but, on the contrary, a highly dilute 
one. Thus, page 2, Unes 104-107, the spécifications mention solutions 
of 1 to 1,000 and 1 to 10,000. Moreover, the art knew that the only 
solutions of the suprarenal gland therapeutically possible were very 
dilute, though not to the extent indicated in the spécification. I think 
that, considering this knowledge both f rom the patent itself and from 
the existing art, it is apparent that the two claims are "plainly incon- 
si&tent" with a solution, though the complainant appears to be content 
otherwise. And therefore I think that a solution is not comprehended 
by the adjective "concentrated." Indeed, without more knowledge 
than that it was a solution of the base, I should hâve no trouble in 
holding that it was not "concentrated." If so, the objection disappears 
to the instability of the solution, and the claims are vaHd, for no one 
asserts that the crystals are instable. 

I therefore hold that dry Adrin infringes claims 1, 2, 6, 9, 11, 12, 
13, 14, and 15. 

[4] The next question is of patent No. 753,177, and the first matter 
there to he decided is of infringement. The defendant's solution is 
concededly a sodium chloride solution of the borate of the Adrin base 
with some preservative addéd. In the first place, one can easily dis- 
miss the suggestion that only claim 2 is for a solution. It is trivial 
to urge that the substances mentioned in the other claims are solids and 
so do not covér themselves when in a water solution. What then are 
the claims? They are in thçee groups of two each. The first is for 
the "principle" which can pnly be Takamine's base— and any other 
stabilizing substance. The second is any substance having the proper- 
ties of the base, and still stable. The third is for a stable sait of the 
"herein-desçribed product," or the base. It is to be observed that the 
first an<i thifd groups are therefore explicitly for the base itself, and 
it is only the second which is answered by any substance defined only 
by its qualities. While this is not of conséquence so far as infringe- 
ment goes, it becomes so when the question arises of anticipation. 

The only serious question yvhich does arise upon the issue of in- 
fringement is whether the defendant's solution is "stable" or "inert" to 
the action of the air ; thèse words being defined as used only in "a 
practical or commercial sensé." The complainant attempts to help out 
this word by insisting that at least in claims 1 and 2 the addition of 
the preservative such as chloretone or chloroform can be considered as 
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within the nonsuprarenal substances which insure stability. It is con- 
ceded that the defendant's solution, and, for that matter, the complain- 
ant's also, is commercially stable, when to the sait solution is added some 
such preservative. I do not think, however, that the complainant eau 
insist upon the use of the preservative as a part of the patent. Sucli 
use is stated on page 2, lines 39-41, to be optional, and it is well settled 
that what is optional in a patent cannot be taken as part of the patent 
itself. Sewall V. Jones, 91 U. S. 171, 185, 23 L. Ed..275. Therefore 
the patent must be regarded as only including a substance which is sta- 
ble vifithout the addition of a preservative. Moreover, in claims 1 and 
2 the nonsuprarenal substance is asserted to be in chemical combination 
with the active principle, and it does not appear that the preservative 
is in chemical composition. That phrase, of course, includes the mo- 
lecular combination of the acid with the base, even though the molé- 
cules of each retain their own integrity atomically; but it cannot in- 
clude the addition of a preservative, which so far as apoears is only 
in physical admixture with the sait so created. It is quite clear that 
the words "chemical combination" in claims 1 and 2 are intended to 
refer to the same kind of combination which claims 5 and 6 intend 
when claim 6 speaks of the sait as being. itself a "stable compound" 
even when in a water solution. This conclusion is further confirmed 
by the fact that on page 1, line 38, the patent states that the solution 
of the salts of the base and water is commercially stable ; and further 
(page 1, lines 49-53) that the water solution refrains from absorbing 
the oxygCH of the air to such an extent as to be practically stable for 
ordinary commercial handling use and sale. The same statement is 
also substantially repeated on page 1, lines 85-90. 

The question therefore arises : What is commercial stability ? There 
is no question that the boric acid adds to the stability of the laase itself 
in solution, though even in a stopper bottle the defendant's Adrin with- 
out the preservative éléments will not last for a long time. There is 
no évidence of just how long it takes for the solution v/ithout a pre- 
servative to become unfit for use. A slight discoloration owing to 
oxidation from contact with the air is not sufficient to be injurions, 
for it is only when after exposure it becomes a dark color that its 
therapeutic use ceases. Making allowance for the character of the 
patent itself which is in my judgment a pioneer, I am not disposed to 
construe the words "commercially stable" as not extending to the de- 
fendant's solution. That Takamine could not hâve meant more than 
the stability which in fact exists is indicated by the fact that it was 
known when the patent was applied for just what was the actual 
degree of stability of the solution without a preservative, and it can 
hardly be supposed that he was deliberately intending to misinform the 
public upon a matter as to which he could hâve no possible reason for 
so doing; at least, I can see nothing which he could gain by over- 
stating in his patent the stability of the solution. Rather I prefer to 
interpret the words as controlled by his actual knowledge and as mean- 
ing only such stability as he himself then knew to exist. This is es- 
pecially so since the alternative seems to be to hold the patent void as 
not containing an adéquate disclosure to support the claims. I do 
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not feel disposed to take f rom the patentée the results of his ingenuity 
because he did not say that it would prove in practice désirable to use 
some one of the well-known preservatives. I therefore hold that the 
solution violâtes ail six daims of the patent. 

The question next arises of validity, and upon this the défendant 
urges two objections: First, the novelty of the patent; and, second, 
its forfeiture, because it has been publicly used in this country for 
more than two years prior to the filing of the application. 

At the taking of testimony, the défendant introduced a great number 
of allegedly prior compositions ; but in its brief it has omitted consid- 
ération of any but four, which are respectively Moore's Dialysate, 
Abel's Monobenzoylate Sait, Von Furth's Sulphate, and Von Furth's 
Iron Compound. The defendant's failure to deal with the other sub- 
stances mentioned in the testimony indicates that it does not rely upon 
those. It will be necessary therefore to consider only the four above 
mentioned. 

It is now supposed that the active principle which Takamine first 
isolated exists in the gland itself in the f orni of a sait ; that is to say, 
in combination with an acid. For some time after the discovery in 
1894 by GUver and Schafer of the physiological action of the supra- 
renal glands, it had become customary to make therapeutic use of the 
substance by drying and powdering the glands and selling them in the 
form of a liquid solution preserved with chloretone. This the com- 
plainant itself had done, and the substance in that form attained a large 
and important use in therapy. Indeed, it was on occasion even used 
in intravenous injection ; but, as the principle itself in this form was in 
physical admixture with many organic substances so as to form an apt 
nidus for bacteriological culture, the resuit was an extremely dangerous 
substance for injection into the body. The complainant, it is true, 
speaks of the demonstrated asepsis of the substance in this form ; but 
that, I think, was too strong a statement, not in fact justified by the 
facts, and, indeed, as soon as Takamine AdrenaHn became known, the 
use of the dry gland solution with a preservative practically disap- 
peared altogether, so that the disadvantages of the original substance 
hâve the clearest proof in subséquent history. The too extravagant 
•claims, even, of the complainant, for the aseptic character of the pow- 
«dered dried glands, must therefore, in the light of subséquent facts, be 
disregarded. 

Much had been ascertained about the substance itself prior to Taka- 
mine without which his invention would certainly hâve been impossi- 
ble ; but no one, as I hâve already said, had succeeded in chemically 
isolating the principle as now chemists suppose has been done. Indeed, 
it was not originally known whether the principle existed as a definite 
. chemical compound in the gland itself, or whether it might not be a 
condition resulting from the coexistence of definite substances in 
the gland which might altogether disappear upon their dissociation. 
It is too much to say that the last statement remained uncertain after 
the disclosures of Abel and Von Furth; but the défendant itself does 
not assert that they ever succeeded in definitely isolating the principle 
out of combination. 
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The chemical reactions of what now is ascertained to hâve been, 
and what was supposed to be, the active principle, had undoubtedly 
ail been known just as they are set forth in the patent No. 730,176; 
and it was by thèse reactions that Takamine in part assured himself 
that the substance which he had obtained was in fact the active prin- 
ciple, though the final test must rest, and did rest, upon its physiologi- 
cal activity. In this case, however, as I hâve construed the first patent, 
thèse prior compounds are not there of conséquence; but in view of 
the prior discovery of allied substances as a sait, and also in view of 
the fact that patent No. 753,177 refers to and so incorporâtes into itself 
the disclosure of No. 730,176, it becomes essential to consider whether 
any of the former salts of the active principle anticipate the claims of 
No. 753,177. 

The first of the four products is Moore's Dialysate. This discovery 
is set forth in an article in the Journal of Physiology by B. Moore, 
Aprilj 1895. The successful experiment was described as follows : The 
dried glands were first extracted with ether. Then they were placed 
in absolute alcohol for three weeks. Both thèse steps were to remove 
the other substances from the glands. An extract was then made with 
a small quantity of distilled water, and the filtrate thus arising was 
allowed to dialyze into distilled water through parchment. The de- 
fendant has put in évidence three products of this process, the first of 
which showed an activity of about one-third that of Adrenalin; the 
second was the process carried down by evaporation to a crystalline 
sait ; and the third was the précipitation of the active base from this 
sait by ammonia. The third is obviously the création of Takamine's 
subséquent invention, and is not claimed to be an anticipation. There 
is considérable dispute as to the importance of the changes in the pro- 
cess which Sadtler adopted, particularly because he protected the ex- 
tract with water during digestion by a film of paraffine so as to pre- 
vent any oxidation from contact with the atmosphère. Sadtler, on the 
other hand, insists that ail the devices which he used were so common 
for chemists that it must be presupposed as an incident to Moore's 
process. However that may be, the resulting activity of the product 
is only one-third that of Adrenalin, and such a deficiency can hardly 
be accounted for except by the hypothesis that the substance is not as 
free as Adrenalin from inert substances. The Dialysate, it is true, 
shows no reaction to the biuret test which discovers proteid matter, 
and yet there is no reason to suppose that ail inert substances can be 
of a minerai character, since there is in the process nothing chemically 
to change the organic substances extracted from the glands. Unless 
minerai substances existed as such in the gland and were carried out 
into the extract along with the sait, it is hard to see how the présence 
of so large a quantity of inert substances as is indicated by the small 
activity of the résultant Dialysate can be accounted for except upon 
the theory that they are organic substances from the gland itself. I 
do not forget that Sadtler says that such substances are colloidal, and 
so could not enter a Dialysate ; but yet it is conceded that the natural 
sait itself is a crystalline organic product, a conclusion which seems 
at variance with the universality of the statement that ail thèse or- 



108 189 FEDERAL REPORTER 

ganic compounds are amorphous and will not dialyze. At best it 
seems to me doubtful whether the Dialysate is a sait of the principle 
free from any but inorganic substances, and that doubt must of 
course be resolved against the défendant. As I shall show later, at 
least claims 5 and 6 require substantial freedom from organic im- 
purities. 

However this imy ail be, it is clear that Moore's experiment will 
not in any event serve as an anticipation. The description is so vague 
that at. least two distinguished and ingenuous chemists cannot agrée up- 
on just what the process was. It was certainly not intended to be a set 
of directions for producing a commercially useful drug, even by skilled 
chemists, and it did not resuit in being so used, though the demand 
was great. While it did of course form a part of the science in the 
sensé that it added to the store of knowledge about the active prin- 
ciplci,: the best proof that experts did not regard it as a satisf actory 
solution . pf ; what ail were seeking is that Abel and Von Furth, who 
were iboth gênerons investigators, never treated it as of any conse- 
quencCi ; Nor may this be laid ■ down to their ignorance of Moore's 
wOrk, because it was published in a well-known technical magazine, 
and was lalmost certainly knovi'n to such skillf ul and persistent scien- 
tists. : It was at most only a laboratory experiment without practical 
and commercial fruit, for there is not the slightest évidence that any 
one has ever used it in a single instance. Such disclosures do not 
enrich the art in the sensé required for an anticipation. The test is 
whether the disclosure would hâve answered itself for the claims of a 
patent, and that it obviously would not do. Sadtler bas now, it is true, 
throWn down the active principle by Takamine's process; but it is an 
awkward process, which no one would think of substituting for the 
directer method first disclosed by the mother patent hère in suit. I do 
not therefore regard Moore's Dialysate as an anticipation of any of 
the claims. 

The next supposed anticipation is Abel's Monobenzoylated Salts. 
This is the sait of a base constituted in part by the atoms which to- 
gether make up the active principle in question — Adrenalin — and for 
the remainder by a benzoyl radical; that is, a group of ^ther atoms 
having their own proper integrity within the molécule. Nowy the 
présent science of chemistry présupposes that substances retain their 
identity so long as the atomic structure of their molécules remains the 
same, not only in the number and kind of atoms which go to com- 
pose them, but in their relative arrangement to one another, about 
which, as I understand it, final knowledge is not yet ascertainable. 
When • two molécules come into permanent association, one being an 
acid and the other a base, a sait results ; but chemists do not suppose 
that such association is of the same kind as that within the molécules 
themselves. Thus, as bas been shown, the association may be broken, 
and the two substances dissociated, while each résumes its proper 
characteristics; the molécules retaining throughout their identity. 
Abei never succeeded in procuring a substance which contained the 
molécule of the active principle as such. His monobenzoylated com- 
pound had aU the atoms of the base, bvit in atomic association within 
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a single molécule with the benzoyl radical. When he tried to dissoci- 
ate the atoms of that radical, which were associated with the other 
atoms that together do form the base, he either affected their arrange- 
ment, or added to or subtracted f rom their numbers, so that the resuit 
was not physiologically active. Thus he did not, properly speaking, 
destroy the base in so doing, for it had never existed in a chemical 
sensé at ail, since that présupposes the existence of a molécule con- 
taining only such atoms in the proper arrangement, whatever that 
may be. It is true that the monobenzoylated sait which he did obtain 
seems to hâve been physiologically active, comparably with Adrenalin, 
though I can find no figure given to express its power. On this ac- 
count the défendant insists that the question is immaterial of its exact 
chemical composition, since the claims do not speak of the free base 
and are not concerned with its molecular integrity. 

Claims 1 and 2 are, however, specifically limited to "the blood pres- 
sure raising principle" of the glands in chemical combination with an- 
other substance. The "principle," so mentioned, is the organic sub- 
stance first isolated by Takamine and does not include any other sub- 
stance, whatever its properties may be. There is no room for am- 
biguity, because the word is used to cover only that product which 
ail had been trying to get; that is, the "free base." Had Abel ever 
succeeded in isolating his monobenzoylated base, a serious question 
might hâve arisen as to whether that was a valid anticipation of the 
claims of patent No. 730,176, which, as bas been seen, do not refer to 
the "principle"; but the claims of the présent patent are drawn more 
nicely and speak in obviously chemical terms. The "principle" is the 
isolated principle which is described in the disclosure, but not the 
claims, of patent No. 730,176. Nor will it answer to say that the 
"principle" is chemically combined with the benzoyl radical as men- 
tioned in thèse claims. In the first place, there is no évidence that the 
benzoyl éléments add to the stability of the compound, and the "non- 
suprarenal substance" of the claims must hâve that effect. But the 
difficulty goes deeper than that. The principle does not exist at ail, 
as I hâve said, till it is broken away from the benzoyl radical. It 
cannot be said to be in combination with the radical, because the very 
Word "principle" présupposes its molecular integrity, not varied by the 
atomic union of any other group. The purpose of the claims is quite 
clear, and they speak in technical terms, with a corresponding limita- 
tion of scope. It will need no argument to show that it was invention 
to produce the "principle," notwithstanding the prior discovery of the 
monobenzoylated sait. 

Similarly of claims 5 and 6, which speak of "the herein-described 
product of the suprarenal glands." Whatever the scope of the claims 
in No. 730,176, the product there described — which is the same as that 
described in No. 753,177 — is the "crude product," and that, as I hâve 
already shown, is not the same chemical substance as Abel's base. In- 
deed, thèse claims are even more limited than claims 1 and 2, since 
they are limited practically to salts of the free base, with some in- 
organic impurities admixed. The patentée could, of course, if he 
liked, make his claim in narrow language and cover specifically only 
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the actual product of his process. That he has substantially donc, 
with the resuit that he need not fear anticipations which are not 
covered by such claims. 

However, I cannot interpret claim 3 as so limîted. Hère the pat- 
ented product is not defined by the process or the chemical active prin- 
ciple, but by the properties of tlie product itself. That is in quite a 
différent category and is anticipated by any product, whether chemi- 
cally identical or not, which possesses the stated quaUties. Thèse 
quaHties are those of the "sait," free from other constituents of the 
gland. It is anticipated by any substance which will hâve the physio- 
logical activity of the sait, and will be as stable and as pure. I omit 
référence to the chemical réactions because nothing turns upon thèse. 
Does Abel's sait conform to thèse requirements ? It is certainly phys- 
iologically active, indeed apparently as active as Adrenalin. It is 
likewise as stable as that product. There remains therefore only the 
question of its purity ; that is, of its f reedom from the other organic 
constituents of the gland. Sadtler testifîes that it is so free, and 
Chandler cannot definitely say to the contrary except as he so infers 
from its gross appearance (XQ. 159, 160). I must conclude, there- 
fore, that it does answer the requirements of claim 3. 

The only remaining question is whether as a publication it is a valid 
anticipation. It does not appear to hâve been ever used in practice; 
but that is not necessarily conclusive, for it was not merely a tentative 
experiment without adéquate disclosure. On the contrary, it was f ully 
described and published in well-known médical journals, and the dis- 
closure would hâve answered the claims of a patent. While it was in 
a sensé a laboratory experiment, it was published as a direction fof 
ail who wanted to use it, unlike Moore's vague disclosures, which were 
meant rather for investigators. In view of such publications, Taka- 
mine cannot claim to hâve been the first to discover a stable and pure 
sait having the physiological activity of the suprarenal gland. 

As to the f ourth claim, the question dépends wholly upon what 
meaning is given to "compound" and what to "constituent." Chand- 
ler, especially when dealing with Von Furth's zinc sulphate, lays es- 
pecial stress upon the word "compound" as indicating atomic associa- 
tion in a single molécule, an interprétation which would hère resuit 
in making Abel's salts an anticipation. It is so used in the eleventh 
édition of the Encyclopedia Britannica, sub tit. Chemistry, and I think 
it must be so understood in the claim. The word "constituent" would 
then include those éléments of the gland from which it is separated, 
and from those Abel's salts bave been separated. The benzoyl radical 
is not from the gland, but is introduced by the process itself. Such 
a construction leads to the invalidity of claim 4. 

The next alleged anticipating product is Von Furth's Sulphate. This 
product was patented to Von Furth in Germany on May 16, 1899, and 
was offered upon the market in Germany. There is therefore no 
ground for objecting to it as an anticipation provided that it falls 
within claims 1, 2, 5, and 6. 

The first question is whether Von Kurth succeeded in isolating a 
sait of the free base, for concededly he did not produce it as a base 
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but as a sulphate, and by a later patent as an iron sait. Sadtler pre- 
sented a product made by a variation of Von Furth's process which 
he judged to be the pure base in physical admixture wtih zinc hy- 
droxide. This is not put forward as in itself an anticipation because 
Von Furth never recognized it as the base, and carried on the process 
beyond the point àt which Sadtler stopped it. A precipitate was 
formed by Von Furth through the introduction of ammonia into a 
zinc sulphate solution which precipitate Sadtler washed and dried and 
then examined microscopically. His conclusion was that the base was 
f ree, and f rom that conclusion he also believed that the "end product" 
of Von Furth was a sulphate of the free base. Indeed, though he 
agrées that Von Furth never explicitly claimed the precipitate to be 
the base (XQ. 178), he still insists (R. D. Q. 305) that inferentially 
that conclusion did appear from Von Furth's patent. I do not think 
that this at ail satisfactorily appears. Von Furth called the precipitate 
a "zinc compound" (Verbindung), and speaks of it as decomposed 
(zersetzt) by the addition of sulphuric acid. Both words more prop- 
erly designate a chemical combination, and indeed it would hâve been 
hardly possible that Von Furth could hâve recognized the base in 
mère physical admixture with the zinc hydroxide, and still hâve car- 
ried on the process as he did by décomposition and the subséquent 
zinc dust treatment. Moreover, Sadtler himself was originally unwill- 
ing to assert that the precipitate contained the free base (XQ. 84, 85, 
92), or that Von Furth had ever isolated it, and that doubt he only 
abandoned after he had produced his three intermediate products and 
examined them. It by no means follows from the high activity of 
thèse products that they contain the base out of chemical combination, 
because, as appears in the case of Abel's Monobenzoylated Sait, there 
are chemical compounds of the base which are themselves equal in 
physiological activity to the base itself. Moreover, it is perfectly clear 
that both Abel and Von Furth thought that no ammonia precipitate 
did isolate the base, for they at once conceded to Takamine, as soon 
as they learned his process, that he had by so doing made a new step 
in the investigation of the substance. Chandler, who is himself a scien- 
tist of high réputation, insists that the precipitate is what Von Furth 
calls it, a zinc compound, and that the sulphuric acid added to the al- 
cohol solution décomposes it, just as Von Furth says it does. In view 
of this conflict of authority, I cannot think that the défendant has 
proved that the precipitate was an admixture of zinc hydroxide with 
the free base, as Sadtler finally supposed. The most that one can say 
is that the matter must yet be regarded as doubtful. 

Now ail this is in itself not material, because the défendant does 
not put forward the intermediate products of Von Furth as in them- 
selves anticipations, but it has an importance due to its bearing upon 
the character of the "end product" of Von Furth which is so put for- 
ward. Sadtler has no doubt whatever that this "end product" is a 
sulphate of the free base; but his conclusion in that respect dépends, 
I assume, upon his earlier conclusion that the precipitate held the free 
base in mère admixture. It nowhere appears that he would say that 
the remainder of the process, beginning with the suspension of the pre? 
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dpitaté îfl 95 per cent, alcohol, wônld itself hâve decomposed out a zinc 
compound of the base into à sulphate of the free base, which would 
be necessary, i£ he is wrong in his conclusion about the character of 
the precipitate itself. It is true that Chandler will not commit himself 
(X'Q. 202), as to the effect which the remainder of the process bas 
upon the precipitate, and it must be taken therefore as possible that 
the "end product" may be a sulphate of the free base, even if the pre- 
cipitate be a zinc compound. In that regard he is at one with Sadt- 
ler's original guarded conclusion (XQ. 84, 85) that the resuit "may 
hâve been" a pure product, and his statement (XQ. 92) that he had 
never produced the free base by Von Furth's process. At that time, 
bçfore he had reached his intermediate products, he appears to bave 
thought that the precipitate was a zinc compound. The doubt about 
this question prevents the défendant f rom showing clearly enough that 
the sulphate is a sait of the base. 

But, even if Von Furth's product be the sulphate of the active prin- 
ciplé, it -^^Ould not anticipâté claims 5 and 6, howevef it miglit be with 
daims /l and 2, because those clainis call for a sait of the "herein- 
describe^ product," and thaf' product is "my crude product," of patent 
No. 736,176.. It is not èhough'iri brder ,to sr tain the patent, there- 
fore, that a supposed anticipation should contain a sait of the free base 
chemicâlly true; but it ipulst also, like the "crude produCt," be prac- 
tically freë from inert and associated gland-tissue. That requirement 
,Voh Furth's sulphate does not fulfill, as jndeed sufficiently enough ap- 
pears by'the îact that Takamine's invérition has now substantially tiie 
■w^hole . neid therapeutically. The chief reason for the impurity of 
the product' arises from the process which produces it, for it is rnade 
by the'pre'ciisitation of a, zinc sulphate solution and précipitâtes the 
zinc along with the active principle. Now zinc has an afhnity for many 
organic imp'iirities containing amino acids or xanthin bases. More- 
over, because of the same affinity, thosé portions of the base which may 
hâve become bxidized during the period of digestio" and extraction 
will be carried down with the zinc,,nor can it be elimii^ated by the sub- 
séquent boiling in zinc dust. In this respect the process is just the 
opposite of Takamine's, which frees the precipitate from organic im- 
purities, leaving them suspended in the filtrate. It is true that Sadtler 
found tke smalîest trace of protejds with the use of the usual test re- 
agents; but that, as I bave showrj, does not by any means exclude the 
présence of organic compounds. The présence of organic substances 
in large quantity would seem to be indicated by the low activity of 
the sait itself, which, beginning at about 25 per cent, of Adrena- 
lin, finally disappeared in the course of time. While, as I bave 
shown, this form of reasoning cannot be pressed too far under the 
testimony heré, I think, in view of the small activity of this sub- 
stance, only one-quarter that of Adrenalin, that it is fair to assume 
that it is not "practically free" ; there being no minerai matter. Sadt- 
ler, XQ. 62. Moreover, Abel's opinion was that Von Furth's iron com- 
pound was the only one even approximately pure that he had ever got, 
and yet Von Furth speaks of this iron compound as being more or 
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less dark becàuse of the "décomposition" products which ît contained. 
If both are right, there must hâve been a substantial quantity of such 
products in the sulphate itself . That there is no adeauate admixture 
of minerai or inorganic substances to account for such a diminution of 
activity does not seem to be denied, and, while this reasoning is not 
wholly satisfactory, as I hâve shown, it must count in the scale, for 
both sides concède that the hemostatic activity is due wholly to the 
free base and in proportion to its présence in the substance actually 
used. 

Nor does the actual use, as indicated in contemporaneous documents, 
of Von Furth's sulphate, indicate that it is free from organic matters. 
It was perhaps as useful an extract from the glands, as had appeared 
up to the time of Takamine's disclosure and had value on that ac- 
count. It is quite understandable that even intravenous injection might 
be indicated in extrême cases, though the sulphate was contaminated 
and dangerous. A disease of the heart might well call for such heroic 
measures as would in less desperate conditions be wholly out of the 
question. Therefore claims 5 and 6 are not anticipated even if the 
sulphate be that of the free base itself. 

The last alleged anticipation is Von Furth's iron compound. There 
is no dispute that this was a chemical "compound" ; thât is, that the 
iron atoms were in intramolecular association with the base, and, un- 
der my treatment of Abel's salts, they cannot be anticipations of claims 
1, 2, 5, and 6. It is true that Sadtler refuses to commit himself as to 
whether the iron is or is not in chemical combination with the atoms 
composing the base, and to that extent the experts cannot be said to be 
in affirmative agreement, for Chandler is satisfied that iron will not 
enter into association of molécules with the amide group, of which the 
base is apparently one. This, however, rai ses no dispute, as I hâve 
said, and fails to raise a valid anticipation under the construction that 
I hâve given to the claims of No. 753,177. 

Finally the défendant urges that it involved no invention to create 
the sait after the base was once discovered. It is quite true that Abel 
had already found that his monobenzoylated derivative of the base 
existed as sait, and that as such it had greater stability than the base; 
but then this was only an inference, for he never succeeded in isolat- 
ing the monobenzoylate base itself. Holme also inferred that the active 
principle had the properties of a weak base, and Moore observed that 
it resisted destruction better in combination with acids than with alka- 
lies. So also Von Furth's "iron compound" patent refers to the greater 
stability of the sait. One claim of his "sulphate" was based especially 
upon the stabilizing of the product by "réduction," though just what 
he means is not apparent. However, no one had yet produced the free 
base, and no one knew what the effect of an acid would be upon it, 
when it was found. At best the former experimenters had only wise 
surmises, excellent lanterns of approach by which science alone can 
advance, but quite différent from the full light of discovery. Even 
if any one had actually discovered the free base and knew it as such, 
it would be doubtful whether Takamine's discovery of a sait would 
not be invention, in spite of its apparently obvious character; but it 
189 F.— 8 
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is not necessary to speculate about that, because no one did discover 
such a base. The new product, a sait of the principle, was therefore 
quite unanticipated and was entitled to a patent, nor is it of any con- 
séquence whether the patent for the base alone might not hâve cov- 
ered the sait, if it had been so intended. Having, as I hâve shown, 
claimed the two products as separate and been compelled to divide one 
f rora the other, the patentée will be prevented from protecting the sait 
altogether if the second patent is held invalid. There is no warrant 
in law for such a holding ; the sait which he produced being a whoUy 
new product in the art. 

Next arises the separate défense that the sait had been used for more 
than two years before the application was filed, a défense which rests 
upon the assumption that the original application out of which No. 
753,177 was divided did not adequately describe the salts, so as to form 
the basis of a patent for them. As the patentée was required to divide, 
this défense ought not to prevail unless the patenting of the sait was 
quite clearly an afterthought. The original application. No. 35,546, 
included both process and product, and the product was subdivided 
into the "active principle" and the "sait," This application was filed 
in November, 1900, and the applicant after some struggles with the 
Patent Office decided voluntarily to divide out the product claims, 
which he afterwards did ; the divisional application resulting upon com- 
pulsory division in Nos. 730,176 and 753,177. Now the only difficulty 
alleged to exist either in spécification or claim with the original applica- 
tion is that the sait was then said to be crystallizable. Takamine ap- 
parently then supposed that he had crystallized, or could crystallize, his 
salts, and he so disclosed his discovery. Subseauent experiment sat- 
isfied him that he could not, and his application was erroneous in that 
particular. Suppose the whole original application had remained single 
for the process and the two products ; would an amendment hâve been 
outside of the applicant's rights ? That is, I think, the proper test upon 
this division. Victor Talking Machine Co. v. Amer. Graphophone Co., 
145 Fed. 350, 76 C. C. A. 180. If his resuit is a new invention, then 
of course it could not be introduced by amendment, but otherwise the 
amendment is unobjectionable. Indeed, in the case cited the second ap- 
plication was not even a division from the first, but an independent ap- 
plication. Now it scarcely needs argument to show that the sait re- 
mains the same invention whether Takamine was right or not in think- 
ing it crystallizable. Moreover, apparently he was right when he 
thought so, or at least Sadtler appears now to agrée with his original 
statement, for he presented in évidence crystallized salts of Adrenalin 
(R. D. Q. 297). I think that, regardless of this question of fact, the 
original applicant completely enough covered the invention in ques- 
tion, and that the point is not well taken. 

Therefore I conclude that claims 1, 2\ 5, and 6 are valid and in- 
fringed. 

Whatever confusion the intricacy of the subject-matter causes, one 
fact stands out, which no one ought fairly to forget. Before Taka- 
mine's discovery the best experts were trying to get a practicable form 
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of the active principle. The uses of the gland were so great that it 
became a part of the usual therapy in the best form which was accessi- 
ble. As soon as Takamine put out his discovery, other uses practically 
disappeared ; by that I do not mean absolutely, but that the enormous 
proportion of use now is of Takamine's products. There has been no 
successful dispute as to that; hardly indeed any dispute at ail. What 
use remains is, so far as the évidence shows, of the old dried glands, 
which every one concèdes to hâve been dangerous, at least for intra- 
venous use. Ail this ought to count greatly for the validity of the 
patent, and Takamine has a great start, so to speak, from such facts. 
It is true that he overstates the degree of stability of his acid solution 
without any preservative. Strictly it is not in that form fit for sale 
about in drug stores where it may be kept for long even in a stoppered 
bottle ; but commercial or practical stability is a somewhat elastic term, 
and this is a case where he should be entitled to a lenient construction, 
for he has been author of a valuable invention and has succeeded where 
the most expert hâve failed. 

I cannot stop without calling attention to the extraordinary con- 
dition of the law which makes it possible for a man without any knowl- 
edge of even the rudiments of chemistry to pass upon such questions 
as thèse. The inordinate expense of time is the least of the resulting 
evils, for only a trained chemist is really capable of passing upon such 
facts, e. g., in this case the chemical character of Von Furth's so- 
called "zinc compound," or the présence of inactive organic substances. 
In Germany, where the national spirit eagerly seeks for ail the assist- 
ance it can get from the whole range of human knowledge, they do 
quite diflferently. The court summons technical judges to whom tech- 
nical questions are submitted and who can intelligently pass upon the 
issues without blindly groping among testimony upon matters wholly 
out of their ken. How long we shall continue to blunder along with- 
out the aid of unpartisan and authoritative scientific assistance in the 
administration of justice, no one knows ; but ail fair persons not con- 
ventionalized by provincial légal habits of mind ought, I should think, 
unité to efïect some such advance. 

Let a decrèe pass upon the claims as above indicated ; no costs. 
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(Circuit Court, E. D. Oklahoma. July 17, 1911.) 

No. 1,4S5. 

1. Removal of Causes (§ 25*)— Fedebal Question. 

AVhile défendant may set up a fédéral question as a défense to an ac- 
tion in the state court and on an adverse ruling may test the question 
in ttie Suprême Court of the United States by writ of error, the case can- 
not be removed to a fédéral court from the state court because involvlng 
a fédéral question, appearing only from the facts alleged in the pétition 
for removal, and not from plaintlff's statement of his case in his com- 
plaint or pétition. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent. Dlg. §§ 58, 
59 ; Dec. Dlg. § 25.*] 

*For other caeea see same topic & S ncmbisb in Dec. & Am. Digs. 19(17 to date, & Rep'r Indexes 



116 189 federal eeportbb 

2. Removal ov Causes (§ 19*)— Ground— Fedeeai, Qtjkstiow— "Fédéral Cob- 
poeatioît." 

Act Feb. 18, 1901, o. 379, 31 Stat 794, extended over Iridîan Terrltory 
certain lawis of Arkansas relating to corporations making tUé Arkansas 
law a part of the act of Congress as though incorporated therein in htec 
verba. Held, tbat a prlvate corporation organized in Indian Territors' 
under sucb law prior to statehood was not a fédéral corporation in tbe 
seiise of belng incorporated under a fédéral law so as to authorize it to 
remove actions against it In the state courts after tbe terrltory became 
a State. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. §§ 37- 
48; Dec. Dlg. § 19.*] 

At Law. Action by Maggie Boyd and others against the Great 
Western Coal & Coke Company. On motion to remand. Granted. 

H. H. Smith, for plaintiffs. 

James H. Gordon, for défendant. 

CAMPBELL, District Judge. The matter now before the court 
in this case arjses on plaintiff's motion to remand this cause. This is a 
suit for, damages for tHe death of the husband and father of plain- 
tiffs, whileengaged by défendant as a coal miner, originally instituted 
in the district court of Latimer county, Okl. Plaintiff's pétition 
charged that the défendant is a domestic corporation organized under 
the laws of Oklahoma, and allèges as grounds of recovery varions 
f allures on the part of défendant to comply with the state laws reg- 
ulating the opération of coal mines. In due time the défendant filed 
in the state court its pétition and bond for removal tb this court, 
alleging that it is a corporation other than a banking corporation 
incorporated under the laws of the United States of America on the 
22d day of July, 1902, and now operating under such laws, and, as 
such, is a fédéral corporation, and has a défense to this suit arising 
under and by virtue of the laws of the United States, to wit, its 
act of incorporation. 

In the pétition for removal it is further pointed out that the various 
breaches of duty relied upon in the pétition arise from the alleged 
f ailure of the défendant to comply with certain provisions of the 
state laws relating to coal mines, and that the défendant is operating 
under leases from the United States, pursuant to certain rules and 
régulations prescribed in connection therewith, and under certain 
acts of Congress, relating thereto, with which the requirements of 
said state laws cbnflict, or act in dérogation thereof, or imposing upon 
défendant additional burdens, aîl of which, it is contended, the state 
is without power to do, and that the détermination of defendant's 
liàbllity in this cause dépends upon the construction of the fédéral and 
state statutes referred to, 

[1] But a perusal of the plaintiff's pétition fails to disclose any 
such fédéral question, and it is now settled that in such case, while 
the défendant may set up a fédéral question as a défense to the action 
in the state court, and on adverse ruHng thereon by the highest state 
court may test the question in the Suprême Court on writ of error 

♦For otber cases see Bai»e topic & S numbek in Dec. & Ara. Diga. 1907 to date, & Rep'r Indexe» 
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to the State court, the cause cannot be removed from the state court 
to a fédéral court unless the plaintiff's statement of his case in his 
complaint or pétition necessarily discloses such fédéral question, and, 
if it does not so appear, the want cannot be supplied by any state- 
ment in the pétition for reraoval. Chappel v. Waterwords, 155 U. S. 
102, 15 Sup. et. 34, 39 L. Ed. 85 ; Texas & Pacific R. R. Co. v. 
Cody, 166 .U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132. Therefore 
unless the défendant is a corporation organized and existing under 
the laws of the United States, in such sensé as to bring it within 
those décisions of the Suprême Court relating to the right of removal 
of causes by fédéral corporations, the motion to remand must be 
sustained. 

[2] By Act Cong. Feb. 18, 1901, c. 379, 31 Stat. 794, certain 
provisions of the law of Arkansas relating to corporations were 
extended over and put in force in Indian Territory, with such sub- 
stitution of terms as to make them applicable. Prior to this act no 
provision of law existed for the création of corporations for the 
conduct of business in its nature local to Indian Territory. By the 
adoption of the sections of the Arkansas law specified a complète 
System of laws for the création and control of corporations within 
the Indian Territory was provided. While it was accomplished by 
an act of Congress, and the sections of the Arkansas law adopted 
became as much a part of the act as if set forth in hsec verba therein, 
it was in effect very similar to the laws of the several states relating 
to the création and control of domestic corporations, in that its opéra- 
tion was confined to the territory comprised within what was known 
as Indian Territory. The défendant was organized as an Indian 
Territory corporation prior to statehood under the terms of the fore- 
going act, and contends that it thereby became and is a fédéral 
corporation, organized and existing under the laws of the United 
States, and, as such, is entitled to remove this cause to this court. 
This présents the question as to whether a corporation organized under 
thè laws in force in Indian Territory may, after statehood, when 
made défendant in a cause in a state court involving the jurisdictional 
amount, remove the same to the fédéral court solely on the ground 
that it is a corporation organized and existing under the laws of the 
United States. In behalf of its contention the défendant cites, among 
other authorities, Canary Oil Co. v. Standard Asphalt Co. (C. C.) 
182 Fed. 663, from the Circuit Court for the District of Kansas, 
wherein this question was presented and the right of removal upheld 
by that court. As suggested in that opinion, the question is whether 
thèse corporations originally organized under the laws of Indian Ter- 
ritory may now be said to be corporations organized and existing 
under the laws of the United States in such sensé that causes in 
which they are défendants may be removed from a state to a fédéral 
court solely on the ground that, by reason of their original création 
under the gênerai act of Congress providing for corporations in 
Indian Territory, such cases may be said to arise under the laws of the 
United States, as contradistinguished from suits to which corporations 
created under the laws of an organized territory may be parties. 
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The effect of the intervention of statehood upon corporations created 
under the laws of an organized territory is thiis tersely stated by 
Justice Field in Kansas Pacific R. Co. v. Atchison, etc., R. Co., 112 
U. S. 414, 5 Sup. Ct. 208, 28 L. Ed. 794 : 

"The admission of Kansas as a state Into the Union, and the eousequent 
change of its form of government, iu no respect afCected the essential char- 
aeter of the corporations or their powers or rights. They must after that 
change be eonsldered as corporations of the state, as much so as if they had 
derived their existence from Its législation. As its corporations they are to 
be treated, so far as may be necessary to enforce contracts or rights of prop- 
erty by or against them, as cltizens within the clause of the Constitution 
declaring the extent of the judlclal power of the TJnited States. It has been 
expressly held that they are to be so considered when they hâve controversies 
with cltizens of other states. And the same course of reasoning which led 
to thls décision must also lead to the conclusion that In ail cases where a 
fédéral court can take jurisdlctlon of like controversies between corporations, 
and treat them as cltizens of the state under whose laws they were created 
or continue to exist." 

It follows that if Congress had seen fit to provide by organie act 
for a territorial form of government in Indian Territory, and the 
Législature of the territory so established had enacted a law providing 
for domestic corporations, and the défendant had been organized 
under that law, rather than a direct act of Congress, there wrould 
be no question of its status now as a domestic corporation of the state, 
and, of course, could not remove this case to this court, for a 
corporation organized under the laws of a territory is not a fédéral 
corporation, not being organized under the laws of the United States. 
Maxwell v. Fédéral Gold & Copper Co., 155 Fed. 110, 83 C. C. A. 
570, and cases cited. So that, as suggested, the question hère is 
whether the fact that Indian Territory corporations were organized 
under direct législation of Congress, rather than territorial acts, 
constitutes them fédéral corporations, and makes any case to which 
any one of them may be now a party one arising under the laws of 
the United States, and cognizable in or removable to a fédéral court, 
notwithstanding Congress has since by the enabling act (June 16, 
1906, c. 3335, 34 Stat._275 [U. S. Comp. St. Supp. 1909, p. 154]) 
provided for the admission of the Indian Territory as a portion of the 
sovereign state of Oklahoma. 

Now let us see what precisely is the relation of a territorial govern- 
ment to the gênerai government. That question is so fully answered 
bv Mr. Justice Bradley in Mormon Church v. United States, 136 U. 
S., loc. cit. 42, 10 Sup. Ct. 802, 34 h. Ed. 478, that I cannol do 
better than quote his language. Prior to the organization of the 
territory of Utah, the Mormons had set up there a provisional govern- 
ment, known as the "State of Deseret," by the législature of which 
an act was passed incorporating "The Church of Jésus Christ of 
Later Day Saints." After the organization of the territory, the ter- 
ritorial Législature, by certain acts, gave validity to this corporation. 
Thereafter Congress passed acts abolishing polygamy, and disapprov- 
ing and annulling the act incorporating the church and the acts of 
the territorial Législature validating the same. The power of Congress 
to so legislate was attacked, and of its validity Justice Bradley said: 
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"The power of Congress over the territorles of the United States Is gên- 
erai and plenary, arising from and incldental to the right to acqulre the ter- 
rltory itself, and from the power given hy the Constitution to œake ail need- 
ful rules and régulations respecting the territory or other property belonging 
to the United States. It would be absurb to hold that the United States 
has power to acquire territory, and no power to govern it when acquired. 
The power to acquire territory other than the territory northwest of the Ohio 
river (whlch belonged to the United States at the adoption of the Constitu- 
tion) is derived from the treaty-making iwwer or the i)ower to déclare and 
carry on war. The incidents of thèse powers are those of national sover- 
eignty, and belong to ail independent governments. The power to make ac- 
quisitions of territory by conquest, by treaty, and by cession is an incident 
of national sovereiguty. The territory of Louisiana, when acquired from 
France, and the territories west of the Rocky Mountains, when acquired from 
Mexico, became the absolute property and domain of the United States, sub- 
ject to such conditions as the governmeut in its diplomatie negotiations had 
seen fit to accept relating to the rlghts of the people then inhabiting those 
territories. Having rightfully acquired said territories, the United States 
government was the only one whlch could impose laws upon theni, and its 
sovereiguty over them was complète. No state of the Union had any such 
right of sovereiguty over them ; no other country or government had any 
such right. Thèse propositions are so elementary, and so necessarily follow 
from the condition of things arising upon the acquisition of new territory, 
that they need no argument to support them. They are self-evident. Chlef 
Justice Marshall in the case of the American Insurance Company v. Ganter, 
1 Pet. 511, 542 [T L. Ed. 242], well said: 'Perhaps the power of governing 
a territory belonging to the United States, which has not by becoming a state 
acquired the means of self-government, may resuit necessarily from the facts, 
that it is not within the jurisdiction of any particular State, and is within 
the power and jurisdiction of the United States. The right to govern may be 
the inévitable conséquence of the right to acquire territory. Which ever may 
be the source whence the power is derived, the possession of it Is unquestion- 
ed.' And Mr. Justice Nelson delivering the opinion of the court in Benner 
V. Porter, 9 How. 235, 242 [13 L. Ed. 119], speaklng of the territorial govern- 
ments established by Congress, says: 'They are législative governments, and 
their court's législative courts, Congress, in the exercise of its powers in the 
organization and government of the territories, combiuing the powers of 
both the fédéral and state authorities. Chief Justice Waite in the case of 
National Bank v. County of Yankton, 101 U. S. 129, 133 [25 L. Ed. 1046], 
said : 'In the organlc act of Dakota thfire was not an express réservation of 
power in Congress to amend the acts of the territorial Législature, nor was 
it necessary. Such a power is an incident of sovereignty, and continues until 
granted away. Congress may not only abrogate laws of the territorial Légis- 
latures, but it may itself legislate directly for the local government. It may 
make a vold act of the territorial Législature valid, and a valld act void. 
In other words, it has fuU and complète législative authority over the people 
of the territories and ail the departments of the territorial governments. 
It may do for the territories what the people, under the Constitution of 
the United States, may do for the states.' In a stili more récent case, and 
one relating to the législation of Congress over the territory of Utah itself 
(Murphy v. Ramsey, 114 U. S. 15, 44 [5 Sup. Ct. 747, 763. 29 L. Ed. 47]), Mr. 
Justice Matthews said : 'The counsel for the appellants in argument 
seem to question the constitutional power of Congress to pass the act of 
March 22, 1882, so far as it abridges the rights of electors in the territory 
under previous laws. But that question is, we think, no longer open to dis- 
cussion. It has passed beyond the stage of controversy Into final judgment. 
The people of the United States as sovereign owners of the national territor- 
ies, hâve suprême power over them and their inhabitants. In the exercise of 
this sovereign dominion, they are represented by the government of the 
United States, to whom ail the powers of government over that subject hav» 
been delegated, subject only to such restrictions as are expressed in the 
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Constitution, or are necessarlly Iniplled in its terms.' Doubtless Congress In. 
legislating for the terrltories would be subject to tbose fuiidamental limita- 
tions in (avor of Personal rights wbieh are f orraulated In the Constitution and 
its amendments ; but thèse limitations would exist rather by inf erence and the 
gênerai spirit of the Constitution from which Congress dérives ail its powers 
than by any express and direct application of its provisions. The suprême 
power of Congress over the terrltories and over the acts of the territorial 
Législatures established therein Is generally expressly reserved in the organie 
act establishing governments in said terrltories. This is true of the territory 
of Utah. In the sixth section of the act establishing a territorial government 
in Utah apprOved September 9, 1850, it is declared 'that the législative pow- 
ers of said territory shall extend to ail rightful subjects of législation, con- 
sistent with the Constitution of the United States and the provisions of thIs 
act. * • * Ail the laws passed by the Législative Assembly and Governor 
shall be submitted to the Congress of the United States, and if disapproved 
shall be nul] and of no effect' 9 Stat. 454." 

In Snow. V. United States, 18 Wall., loc. cit. 319, 320, 21 L. Ed. 
784, it is said : 

"The government of the terrltories of the United States belongs, primarily, 
to Congress; and, secondarily, to such agencies as Congress may establish 
for that purpose. During the term of their pupilage as terrltories, they are 
mère dt iiendeucies of the United States. Their people do not constitute a 
Bovereign power. Ail political authority exercised therein is derived from the 
gênerai government. It is, indeed, the practice of the government to invest 
thèse dependeucies with a limited power of self-govemmeiit as soon as they 
hâve sutHclent r«>Pulatlon for the purpose. The extent of the power thus 
granted deiiends eutlrely upon the organie act of Congress in each case, 
and it is at ail tlmes subject to such altérations as Congress may see fit to 
adopt. • * • Strictly speaklng. there Is no soverelgnty in a territory of 
the United States, but that of the United States itself. Crimes committed 
therein are committed against the govenmient and dignity of the United 
States. It would seem that indictments and writs should regiilarly be in the 
name of the United States, and that the attoniey of the United States waa 
■ the proiier otiieer to prosecute ail offenses. But the practice bas been other- 
wise, not ouly lu Utah, but in other terrltories orgauized upon the same type." 

In Sims v. Sims, 175 U. S., loc. cit. 168, 20 Sup. Ct. 60, 44 L. Ed. 
115, it is said: 

"Ih the terrltories of the United States, Congress bas the entlre dominisn 
and soverei;.'nty, national and local, fédéral and state, and has full législative 
power over ail snljjects upon which the Législature of a state might legisiate 
wlthin a stiite, and may, at its discrétion, intrust that power to the législa- 
tive assembly of a territory." 

In Binns v. United States, 194 U. S. 491, 24 Sup. Ct. 817, 48 L. Ed. 
1087, Justice Brewer said: 

"It mnst be remembered that Congress, In the government of the terrltories 
as well as of the District of Columbia, has plenary power, save as coiitroUed 
by the provisions of the Constitution, that the form of government it shall 
estalilisb is not prescrilied, ànd may not necessarlly be the same in ail the 
terrltories. We are accustomed to that generally adopted for the terrltories 
of a quasi state government, with executive, législative, and judicial officers, 
and a Législature endowed with the power of local taxation and local ex- 
penditures, but Congress is not limited to this form. In the District of Col- 
umbia U has adopted a différent mode of government, and in Alaska still an- 
othér. It may legisiate directly in respect to the local afEairs of a territory 
or transfer .the power of such législation to a Legiislature elected by the 
dtlzens of the territory. It has provided In the District ot Columbia for a 
board of three commissioners, who are the controlUng officers of the district. 
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Tt may intrust to them a large Tolnme of législative power, or lï may by 
direct législation create the whole body of statutory law applicable tbereto. 
For Alaska Congress bas established a government of a différent form. It 
bas provided no législative body, but only executive and judicial officers. It 
bas enacted a pénal and civil code. Having created no législative body and 
provided no local legiislation in resj)ect to the matter of revenue, it bas 
established a revenue system of its own, applicable alone to that territory. 
Instead of raising revenue by direct taxation upon property, it bas, as it 
may rigbtfully do, provided for that revenue by means of license taxes." 

From the foregoing authorities, it appears that the Législatures of 
the several organized territories are mère agencies of Congress, for 
the purpose of representing it locally in making laws for the govern- 
ment of their internai afïairs. The act of a territorial Législature 
providing for the création of domestic corporations, while not in form 
a direct act or law of Congress, it seems to me is not essentially 
différent from direct congressional législation to that end, because 
it is the act of a congressional agency established by Congress to 
relieve it of the burden of such local législation. But the Législature 
is still only its agent, and nothing more, and Congress may at any 
time step in and legislate directly with regard to any matter of local 
concern. Suppose in one of the organized territories Congress should 
exercise its right to legislate directly regarding the création of cor- 
porations vi^ithin its territorial limits, as it did within the territorial 
limits of the unorganized Indian Territory, and abolish ail prior ter- 
ritorial législation on the subject, and thereafter corporations should 
be organized under the act and then such territory should become 
a State, could it be successfully contended that such corporations, 
after statehood, were fédéral corporations, rather than corporations 
of the State, as held in Kansas & Pacific R. Co. v. Atchison R. R. Co., 
supra? I think not. If a Législature of an organized territory is 
merely a congressional agency for the enactment of laws local to the 
territory, and in the establishment of such agency Congress still retains 
the right at any time to legislate directly upon any subject of local 
concern, what essential différence is there between the législation of 
the agent, the territorial Législature, and that of the principal, Con- 
gress? I can conceive of none. If, then, the only différence between 
an organized and unorganized territory, as regards necessary local 
législation, is that in the former Congress, while retaining its power 
to legislate directly bas for its own convenience established a local 
législative agency, to enact such législation as it may not see fît to 
directly enact, while in the latter ail local législation cornes directly 
from Congress, what essential différence could there be between the 
direct législation of Congress controlling a matter of local concern 
within an organized territory, and such législation controlling a matter 
of local concern within an unorganized territory? Manifestly none. In 
the Pridgeon Case, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631, the 
court said : 

"But it is suggested on behalf of the United States that the provisional 
and temporary adoption by Congress of the Nebraska Criminal Code for the 
territory of Oklahoma had the effect of making larceny or horse stealing an 
offeiise against the United States puniishable on the fédéral side of the courts 
of the territory. ïhe Suprême Court of the territory bas held that the 
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Criminal Code of Nebraska, , es,tablished by Congress, was to be treated as 
If it had been enacted by the territorial Législature, and was to be dealt 
with as If tbe crimes thereby declared were crimes not against the United 
States, bnt against the terrltory. Thus in Ex parte Larkin, 1 0kl. 53, 57 
[25 l'ac. 745, 746 (11 L. E. A. 418)], Green, C. J., says: 'It was Intended by 
Congress tbat the laws of Nebraska should coustitute a territorial code, as 
distingulshed from the laws of the United States in force in the terrltory of 
Oklahoma, and that they should sustaln tbe same relations to the courts and 
.'to the people of the terrltory and to the législative assembly as a code 
of laws enacted by the législative assenably.' If, as suggested by counsel for 
the government, section 11 of the act of May 2, 1890, c. 182 [26 Stat. 81], 
could be treated as establishlng the provisional criminal code therein men- 
tloned, as à law of the United States, and as creatlng offenses against the 
fédéral government, pending the flrst session a:nd adjournment of the Okla- 
homa Législature, so as to make horse stealing during that tlme a crime, 
not against the territorial government, but against the United States, the 
proceedlng on the fédéral side of the court was entirely lawful, the sentence 
of five years, as well as the imposition of 'hard labor ,' being authorlzed by 
the Nebraska Criminal Code as above quoted. It was certalnly compétent 
for Congress' to hâve adopted the Criminal Code of Nebraska so as to make 
horse stealing a crime against the United States in the Oklahoma Terrltory, 
just as byseqtion 5391, Kevlsed Statutes [U. S. Comp. St. 1901, p. 3651], It 
has adopted the Pénal Code of the states In respect to offenses committed in 
forts, dock yards, navy yards, and other places ceded to the United States, 
where the offense is not prohlblted, or the punlshment thereof is not specially 
provlded for by any law of thé United States, But we are of opinion that 
the Suprême Court of the terrltory in Ex parte Larkln has takeu the proper 
View of the efCect of section 11 of the act of May 2, 1890, in holding that the 
laws of Nebraska were adopted as a territorial code, and, this being so, 
a court of the United States did not hâve jurlsdlctlon of the offense of horse 
stealing within the territorial limits of Oklahoma under the act of May 2, 
1890, or by virtue of the Nebraska Criminal Code, provisionally adopted for 
the terrltory." 

The case to which ail later décisions involving the question of 
removal of causes by fédéral corporations mainly ref er is that of 
Osborn v. United States Bank, 9 Wheat. 738, 6 L- Ed. 204, decided by 
Chief Justice Marshall. The bank wâs organized under spécial act of 
Congress, and the question was as to the validity of that portion of 
the act expressly giving the bank the power to sue and be sued in the 
court of the United States, and the détermination of that question was 
held to rest upon the question as to whether the case was one arising 
under a law of the United States, because of the fact of its existence 
under an act of Congress. The court held that it was such a case, 
saying: 

"The case of the bank is, we think, a very strong case of this description. 
The charter of incorporation not only créâtes It, but glves it every faculty 
which it possesses. The power to acquire rlghts of any description, to trans- 
act business of any description, to make contracts, is given aud measured by 
its charter, and that charter Is a law of the United States. This being can 
acquire no right, make no contract, brlng no suit, which is not authorlzed by 
à law of the United States. It Is not only itself the mère créature of a law, 
but ail Its actions and ail its rights are dépendent on the same law. Can a 
being, thus constituted, hâve a case which does not arlse llterally, as well 
as substantlally, under the law? * * * It is said that a clear distinction: 
exists between the party and the cause ; that tbe party may originale under 
a law with which the cause has no connection ; and that Congress may, wIth 
the same propriety glve a naturallzed citizen, who is the mère créature 
of law, a rlght to sue In the courts of the United States, as glve that right 
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to the bank. This distinction is not denied ; and if the act of Congress was a 
simple aet of incorporation, and contained nothing more, It mlght be entltled 
to great considération. But the act does not stop with incorporating the 
bank. It proeecds to bestow upon the being it bas made, ail the faculties 
and capacities which that being possesses. Every act of the bank grows 
out of thls law, and Is tested by it. To use the language of the Constitution, 
every act of the bank arises out of this law. A naturalized citizen is, indeed, 
made a citizen nnder an act of Oongress, but the act does not proceed to 
glve, to regulate, or to prescribe his capacities. He becomes a member of 
the Society, possessing ail the rights of a native citizen, and standing, in the 
view of the Constitution, on the footing of a native. The Constitution does 
not authorlze Congress to enlarge or abrldge those rights. The simple power 
of the national Législature is to prescribe a uniform rule of naturalization, 
and the exercise of this power exhausts it, so far as respects the individual. 
The Constitution then takes him up, and, among other rights, extends to him 
the capacity of suing in the courts of the United States precisely under the 
same circumstances under which a native mlght sue. He is distinguisbable 
in nothing f rom a native citizen ; except so far as the Constitution makes 
the distinction. The law makes none. There is, then, no reseniblance be- 
tween the act incorporating the bank and the gênerai naturalization law." 

In the Pacific Raiiroad Removal Cases, 115 U. S. 1, S Sup. Ct. 
1113, 29 L. Ed. 319, wherein was raised the question of the right 
of the several raiiroad companies, organized under acts of Congfess, 
to remove suits instituted against them in the state courts to the fédéral 
courts, the court reviewed Osborn v. Bank, supra, and, after quoting 
the foregoing portion of the opinion in that case, said: 

"If the case of Osborn v. Bank of the United States is to be adhered to as 
a Sound exposition of the Constitution, there is no escape from the conclu- 
sion that thèse suits against the plaintliïs in error, considering the said 
plalntlffs as corporations created by and organized under the acts of Congress 
referred to in the several pétitions for removal in thèse cases, were and 
are suits arising under the laws of the United States. An examlnatlon of 
those acts of Congress shows that the corporations now before us, not only 
dérive their existence, but their powers, their functions, their duties, and a 
large portion of their resources, from those acts, and by virtue thereof sus- 
tain important relations to the government of the United States." 

In the case of the bank above referred to, it is noted that its opéra- 
tion was of national extent and was closely related to the fiscal affairs 
of the government, and as said by the court, supra, the railroads 
not only derived their existence, but their powers, their functions, 
their duties, and a large part of their resources from the acts incor- 
porating them, and by virtue thereof sustain important relations to the 
government. And this, I think, will be f ound to be characteristic 
of most fédéral corporations whose cases the Suprême Court has 
held to arise under a law of Congress solely by reason of the fédéral 
character of the acts creating them. A notable exception is Knights of 
Pythias v. Kalinski, hereafter referred to. But in the case of thèse 
Indian Territory corporations there is nothing to give them any na- 
tional character or function unless it be the simple fact that their 
incorporation is under an act of Congress, and as suggested by Chief 
Justice Marshall, in the Bank Case, where it is simply an act of in- 
corporation, it may well be questioned whether this alone gives the 
créatures of the act the national character necessary to entitle them 
to remove their causes to the fédéral courts. Aside from the fact 
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that they are created under an act of Congress, there îs nothing whicli 
distinguishes them from ordinary domestic corporations of the state 
or an organized territory. The opération of the act was confined to 
Indian Territory. The domicile of the corporation organized under 
it was to be Indian Territory, and not elsewhere. The purpose of 
their organization was for the transaction of business of an entirely 
local character, having no more relation, necessarily, to national govern- 
mental' affairs than a private business of any individual résident of 
the Indian Territory, and, in fact, the sole purpose of the act was to 
give to corporations the right to engage locally in the Indian Territory 
in certain kinds of business, the same as individuals. As said by 
Justice Field in the Kansas Pacific Case, supra: 

"A private corporation is, in fact, but an association of individuals united 
for a lawful purpose and permitted to use a common name In tlieir business, 
and to hâve a change of members without dissolution. * * » xhe grant 
of incorporation Is to bestow the character and properties of Indlviduallty 
on a collective and changing body of men." 

A corporation therefore is entirely a créature of législation. Con- 
gress saw fit to permit their création in Indian Territory. Not having 
provided foi" a local Législature, it provided by direct législation for 
their existence. But their character and sphère of opération was in 
no sensé différent in essential respects from that of corporations cre- 
ated under the laws of Oklahoma Territory. 

The case of Knights of Pythias v. Kalinski, 163 U. S. 289, 16 Sup. 
Ct. 1047, 41 L. Ed. 163, was an action begun by the plaintiff in a state 
court of Louisiana on a policy of life insurance issued by the défendant 
upon her husband's life. The défendant is a benevolent organization, 
having an insurance featufe, domiciled in Washington, D. C, organized 
under a gênerai act of Congress, and the cause was removed to the 
Circuit Court of the United States for the Eastern District of Louis- 
iana on the theory that it was a fédéral corporation, and that the 
cause was therefore one arising under the laws of the United States, 
It does not appear that the jurisdiction of the fédéral court was 
questioned, and the Suprême Court assumes jurisdiction without com- 
ment, and> passes upon the merits of the case, treating the défendant 
as a fédéral corporation. An examination of Act Cong. May 5, 1870, 
c. 80, 16 Stat. 98, under which the order of Knights of Pythias was 
organized, shows that it is a gênerai incorporation act, providing for 
the organization of charitable, benevolent, business and railroad cor- 
porations within the District of Columbia. In this respect the act 
resembled the Indian Territory corporation act now being considered. 
The authority of Congress to enact this gênerai incorporation law of 
the district is found in that clause of section 8 df article 1 of the 
fédéral Constitution, reading: 

"To exercise exclusive législation in ail cases whatsoever over such district 
(not exceeding ten miles square), as * ♦ * may become the seat of gov- 
ernment of the United States." 

It is observed from this constitutional provision that by it the several 
States relinquished any rights of government any of them might hâve 
over any ten miles square of territory which might at any time in 
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the future become the site of the fédéral government, and gave to 
Congress exclusive control thereof. This control is not, as in the 
territories, organized or unorganizéd, only temporary and with a view 
of ultimate statehood, but in the nature of things is perpétuai, and shall 
exist so long as the government exists under the Constitution. In 
the Kalinski Case the act of incorporation was not only a congressional 
act, but at the time the suit was instituted and tried this exclusive 
congressional control still existed. ■ No change had taken place, as 
in the case at bar, whereby the congressional authority to so legislate 
had been by Congress itself granted to the local state government. 

On the other hand, as vve hâve seen from the Mormon Church 
Case, supra, the power of Congress to enact the law in question 
relating to corporations in Indian Territory arose from the power to 
acquire territory, and the authority given by the Constitution (art. 
1, § 8) to make ail "needful rules and régulations" respecting the 
territory belonging to the United States. Ail such laws in the nature 
of "needful rules and régulations," so far as they relate to .territories, 
organized and unorganizéd, are of necessity to be of only temporary 
application, and in each instance hâve served their purpose when the 
particular territory to which they apply becomes a state. For several 
years before the date of this Indian Territory incorporation act, 
Congress had been enacting laws looking to ultimate statehood, and 
this act was manifestly passed by Congress for the purpose only of 
providing a means of incorporation until statehood, just as a ter- 
ritorial Législature in an organized territory might do pending state- 
hood. By the enabling act subsequently passed, Congress has now 
provided for a state, and has thereby relinquished its right to create 
or control corporations local to the state. 

In my opinion there is no fundamental différence between a law 
passed by a territorial Législature, pursuant to authority delegated to 
it by Congress, and a law of a similar character, local to a territory, 
whether organized or unorganizéd, which Congress, in the absence 
of a territorial Législature, directly enacts. They are each the resuit 
of the exercise by Congress of its power to make "needful rules and 
régulations" for the territory of the United States, exerted in the 
one instance indirectly, in the other directly. In the Pridgeon Case 
Congress extends a law of Nebraska over Oklahoma Territory for a 
local purpose. In this case Congress extends a law of Arkansas over 
Indian Territory for a local purpose. The latter was no more a 
gênerai law of the United States than was the former, and was not in 
my judgment intended by Congress to be différent in effect from the 
similar local incorporation act passed by the Législature of Oklahoma 
Territory intrusted by it with the power to so legislate for that ter- 
ritory. While the act providing for corporations in Indian Territory 
was a direct act of Congress, and emanating as it did from the national 
Législature was a law of the United States, as were ail the statutory 
provisions adopted from Arkansas in force in Indian Territory, they 
were intended by Congress to comprise only a local System of laws for 
the government of the unorganizéd territory until such time as state- 
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hôod should be granted, it being manifest f rom other contemporaneous 
congressional législation which must also be considered that ultimate 
statehood was at ail times contemplated. So that, as in the Pridgeon 
case, supra, a direct act of Congress adopting certain Nebraska crim- 
inal laws was not given the effect of a law of the United States, the 
violation of which was cognizable on the fédéral side of the court, 
but rather considered as a territorial law only, so also must the laws 
adopted from Arkansas for the local govérnment of Indian Territory 
be considered as territorial laws, rather than as laws of the United 
States in the sensé that being involved in any way in a case filed now, 
after statehood, they may constitute it a case "arising under the laws 
of the United States." It must be borne in mind that the act of Con- 
gress under which thèse Indian Territory corporations were created 
had served its purpose when the Indian Territory became a state, and, 
like other laws put in force in Indian Territory by Congress, has been 
by the force of the enabling act and statehood superseded by state laws. 
I cannot escape the conclusion that Congress intended that thèse incor- 
poration laws of Arkansas extended over Indian Territory should serve 
identically the same purpose as to Indian Territory that the territorial 
incorporation laws of Oklahoma Territory served in that territory, 
and that Congress intended that, after the state of Oklahoma should 
be admitted into the Union, the corporations of Oklahoma Territory 
and of Indian Territory should hâve exactly the same status so far as 
the jurisdiction of the fédéral court is concerned^ and that there is no 
more reason or authority for holding that a case now filed since state- 
hood may be removed to the fédéral court solely because the défend- 
ant is a corporation originally organized under the laws in force in 
Indian Territory than there is for removing a case solely because the 
défendant is a corporation originally organized under the laws of Okla- 
homa Territory, and it is settled by the authorities heretofore cited 
that in the latter case a removal may not be had. 

The motion to remand will, therefore, be sustained, and the cause 
remanded to the state court. 



EEPUBLIC IRON & STEEL CO. v. CARLTON. 

(Circuit Court, D. Marjland. June 23, 1911.) 

i. Corporations (§ 268*)— Stockholdkrs' Liability— Unpaid Subscbip- 
TioN— Action by Ceeditoe— Complaint. 

In an action by a corporate creditor against a stockliolder to reeover 
an unpaid stock subscription, the complaint was not demurrable for fail- 
ure to négative that défendant purchased the stock for less than par un- 
der circumstàuces which would relieve hlm from further paynient, or to 
show that the stock was not îssued and sold for less than par, as author- 
ized by Code Pub. Gen. Laws Md. 1904, art. 23, | 408. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1138 ; Dec. 
Dig. § 268.*] 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CoNSTiTUTiONAL Law (§ 46*) — Detekmination or Validitt of ACt— Ab- ' 
STRACT Proposition. 

Whetlier so mueh of a statute as provided that it should be rétroactive 
was unconstitutional would not be determined in a suit brought after the 
passage of tbe act. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 43- 
45 ; Dec. Dig. § 46.*] 

S. Constitutional Law (§§ 145, 169*) — Obligation of Contbacts— Stock- 

HOLDERS' LIABILITY— UNPAID SUBSCRIPTION. 

In Maryland, the llability o£ a stoclvlioJder of a corporation to a créd- 
iter Is one founded on contract, wbicb the Législature has no right to im- 
pair by subséquent législation, nor can the Législature so change the 
remedy as to subsequently impair or lessen the value of tbe contract 
right. 

TEd. Note. — For otber cases, see Constitutional Law, Dec. Dig. §§ 145, 
169.* 

Statutory change of remedy as impairing obligation of contracts, see 
note to City of Cleveland, Tenn., v. United States, 93 C. C. A. 281.] 

4. Corporations (§ 562*) — Stockholders' Liability— Statutort Liabilitt— 

Nature and Effect. 

In the absence of spécial statutory provisions a sfockholder's liability 
to creditors in addition to the par value of the stock subscribed for, is 
not an asset of the corporation, and does ]iot pass to the corporation's re- 
celver or trustée in bankruptcy, but Is exclusively a liability attachlng 
for the beneOt of creditors. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dig. §§ 2265-22T9; 
Dec. Dig. § 562.*] 

5. Corporations (§ 562*) — Stockholders' Liability— Unpaid Stock Sub- 

scriptions. 

A stockholder of a corporation, independent of statute, is liable to the 
corporation for the unpaid balance of bis subscription and tbe right to 
recover such balance is an asset of the conapany and passes to a receiver 
or to a trustée in bankruptcy. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2265-2279; 
Dec. Dig. § 562.*] 

6. Constitutional Law (§ 169*) — Stockholders' Liability — Remedy — 

Change— Contract Rights— Violation. 

Prier to Laws 1908. c. 305, a créditer was entitled to sue a stock- 
holder of a Maryland corporation for his unpaid subscription to tbe 
capital stock, and apply tbe proceeds of the suit to his ovi^n exclusive 
beneflt, though the creditor's right to judgment tenninated if, before 
judgment was rendered, the défendant paid the balance to the corpo- 
ration, to a receiver, or to another créditer, or another creditor or a 
receiver of tlie corporation recovered Judgitient against défendant for 
such balance, whether the judgment was confessed or rendered as tbe re- 
suit of a genuine eentest. Laws 190S, c. 305, deelared that the exclusive 
remedy fer the enforcement by creditors of the liability of a stockholder 
for unpaid subseriptions should be as against stockholders residing in 
Maryland, by a Mil in equity as a creditor's bill against such stockhold- 
ers by creditors in the county or city of tbe principal office of the corpo- 
ration, and abated ail actions of law brought subséquent to July 1, 1907, 
as against such stockholders to enforce unpaid subseriptions. Helà, that 
such act did not se alter tbe contract remedy theretofore existing in favor 
of a creditor of a corporation te recover stockholders' unpaid subserip- 
tions as te render the same Invalid as an impairment of the creditor's 
contract rights. 

[Ed. Note. — Fer other cases, see Constitutional Law, Cent. Dig. §§ 474, 
478-502; Dec. Dig. § 169.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. GouETS (f 366*) — ^Fedebal Courts— Beoisions oi) State Couets— Stock- 

HOLDERS' LiABILITT TO OBIDIIOBS. 

Where a contraet by dellnquent stockholders of a corporation to pay 
the amount due on thelr stock was Implied from a remedy whicli th© 
Maryland courts had worked out for the enforcement of the statutory lia- 
bility imposed by the state on persons who became members of its cor- 
porations, the construction given to the statute by the highest court of 
the State at and before the tlme at which they became stockholders and 
credifors détermines the meaning of such contraet. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968; 
Dec. Dlg. § 366.*] 

At Law. Action by Republic Iron & Steel Company against How- 
ard Carlton to recover as creditor an unpaid stock subscription of de- 
fendant to the South Baltimore Steel Car & Foundry Company. On 
demurrer to déclaration. Sustained. 

J. Kemp Bartlett and L- B. Keene Claggett, for plaintiff. 
Moses R. Walter, Joseph C. France, and J. Southgate Lemmon, for 
défendant. 

ROSE, District Judge. This is an action at law. The Republic Iron 
& Steel Company is the plaintiff. It is a New Jersey corporation. It 
will be called the plaintiff. Howard Carlton is the défendant. He 
is a citizen of Maryland. He will be styled the défendant. The suit is 
brought to recover from the défendant unpaid installments of sub- 
scriptions alleged to hâve been made by him to the capital stock of 
the South Baltimore Steel Car & Foundry Company. It is a Maryland 
corporation. It will be spoken of as the company. 

The défendant demurs to the déclaration. The facts admitted by 
the demurrer are as follows: The company owes the plaintiff 
$15,839.12 for merchandise sold and delivered. The défendant became 
a stockholder of the company before such indebtedness was incurred. 
He remained a stockholder until the suit was brought. He held 360 
shares of the preferred and 718 of the common capital stock of the 
company, the aggregate par value of which was $107,800. The stock 
was acquired by the défendant from the company by subscription or 
purchase. The company received for it $89,200. $18,600 of the par 
value of said stock has never been paid into the company's treasury. 
As to said shares the défendant was an original stockholder. He 
knew that said stock was' not fully paid and of the extent of such 
nonpayment. The déclaration asserts that the 360 shares of preferred 
stock held by the défendant were not of the class known as ordinary 
or pure preferred capital stock, and were not issued under and in ac- 
cordance with section 408 of article 23 of the Code of Public General 
Laws of Maryland 1904. 

In support of his demurrer the défendant says, first, the déclaration 
is bad in substance; second, it states no cause of action of the plain- 
tiff against the défendant ; third, the exclusive remedy for the enforce- 
ment by the plaintiff against the défendant of the rights it may bave 
against the défendant as set forth in the déclaration is by a bill in 
equity in the nature of a creditors' bill filed against the stockholders 

»For other cases see same topio & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the Company by one or more o£ its creditors on behalf of themselves 
and of ail its other creditors who may come in and make themselves 
parties thereto. 

[1] The objections to the déclaration intended to be raised by the 
first and second grounds of demurrer, other than the one specifically 
set up by the third, are: First. There may be circumstances under 
which a person may subscribe for the stock of a corporation or buy 
such stock from the corporation for less than its par value without 
becoming liable to pay anything further upon such stock. Handley v. 
Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227; Clark v. Bever, 
139 U. S. 96, U Sup. Ct. 468, 35 L. Ed. 88; Fogg v. Blair, 139 U. S. 
118, 11 Sup. Ct. 476, 35 L. Ed. 104; Rickerson R. M. Co. v. Farrell 
Foundry & Machine Co., 75 Fed. 554, 23 C. C._ A. 302. The déclara- 
tion does not négative the existence of such circumstances. Second. 
The déclaration allèges that 360 shares of stock held by the défend- 
ant of the par value of $36,000 is preferred stock. The total dif- 
férence between the aggregate par value of the stock, common and 
preferred, held by the défendant and the amount he paid for the same 
may hâve been due to his getting the preferred stock at less than 
par. By section 408 of article 23 of the Code of Public General Laws 
of Maryland 1904, a corporation may dispose of its preferred stock 
by sale on such terms as it may prescribe. In another case in this 
court Judge Morris has held that this company had the right to dispose 
of its preferred stock upon such terms as seemed to it best. The déc- 
laration says that the preferred stock held by the défendant was not 
preferred stock issued under section 408 of article 23 of the Code. 
The défendant answers that ail preferred stock issued by a Maryland 
corporation is necessarily issued under that section. It is not necessary 
to pass upon either of thèse contentions. Such défenses are not open 
in ail cases. When they are défendant may set them up by plea. To 
require the plaintiff to négative them in advance leads to unnecessary 
prolixity in pleading. 

The defendant's third ground of demurrer is based on the provisions 
of chapter 305 of the Acts of 1908. This act déclares that the exclu- 
sive remedy for the enforcement by creditors of the liability of a 
stockholder for unpaid subscriptions to capital stock of a corporation 
shall be as against stockholders residing in Maryland by a bill in equity 
in the nature of a creditors' bill filed against such stockholders by 
creditors in the county or city of the principal office of the corporation. 
The act became law April 6, 1908. It declared that it should be oper- 
ative as of July 1, 1907. It abated ail actions at law brought since 
July 1, 1907, against stockholders to enforce liability for unpaid 
subscriptions to capital stock. The plaintifï says that so much of this 
act as declared that it should go into eftect nine months before it was 
passed, and directed the abatement of suits which had been properly 
instituted before its passage, is unconstitutional. In this case it is 
immaterial whether the plaintiff is right or not. 

[2] Its suit was brought April 20, 1908, two weeks after the passage 
of the law. The provisions of the enactment which direct the abate- 
ment of previously instituted suits do not afïect the plaintiff. It is 
189 F.— 9 
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not proper, therefore, to pass upon their validity in this case. Southern 
Railway Co. v. King, 217 U. S. 534, 30 Sup. Ct. 594, 54 L. Ed. 868; 
Engel V. O'Malley, 219 U. S. 135, 31 Sup. Ct. 190, 55 L. Ed. 128. 

In the case of Knickerbocker Trust Co. v. Myers, 133 Fed. 766, 
in the Circuit Court, and in the same case in the Circuit Court of 
Appeals for the Third Circuit as reported in 139 Ped. 111, 71 C. C. A. 
199, 1 L. R. A. (N. S.) 1171, the Maryland act declared unconstitu- 
tional was not passed until af ter the suit sought to be abated by it had 
been instituted. 

The plaintiff says that when the défendant subscribed for his stock 
and whén the company became the plaintiff's debtor the plaintif! had 
a right to sue the défendant at law. Any judgment recovered in such 
suit would be for the plaintiff's exclusive benefit. The right so to sue, 
it asserts, became vested at the time the company became indebted to it. 
L,egislation taking from it such a right and compelling it to proceed 
in a court of equity against ail the stockholders for the benefit ratably 
to ail the creditors, it argues, impairs the obligation of its contract, 
and is, therefore, invalid. 

[3] In Maryland the liability of a stockholder to a creditor of a 
corporation is one founded on contract. Norris v. Wrenschall, 34 Md. 
499; Coulbourn v. Boulton, 100 Md. 351, 59 Atl. 711; Brant v. Ehlen, 
59 Md. 27; Steel Co. v. Equitable Society, 113 Md. 80, 11 Atl. 255. It 
foUows that the plaintiff has a right to insist that the obligation of 
that contract shall not be impaired by subséquent législation. Nor may 
the State so change the remedy as substantially to impair or lessen the 
value of the contract. Seibert v. Lewis, 122 U. S. 284, 7 Sup. Ct. 1190, 
30 L,. Ed. 1161. Whether the act of Assembly of Maryland rehed on 
by the défendant does either of thèse things dépends, fîrst, on what 
Was the contract upon which the défendant is sought to be held; and 
second, what remédies the plaintiff had for the enforcement of such 
contract at the time it became a creditor of the company. Thèse 
questions will necessarily be considered together. 

The contract of the défendant was that he should pay the full par 
value of his stock to the company. Until he did, he remained liable 
to pay such balance to the creditors of the company. There hâve been 
and still are other obligations, contractual in their nature, under which 
by the Maryland law a stockholder in some kinds of companies may 
come to its creditors. Article 3, § 39, of the state Constitution, makes 
the stockholders of any banking corporation liable to the amount 
of their respective share or shares of stock for ail the corporation's 
debts and liabilities upon note, bill or otherwise. Prior to the passage 
of chapter 101 of the Acts of 1904, stockholders in safe deposit, trust, 
guaranty and fidelity companies were liable to the depositors and 
creditors of such corporation for double the amount of stock at par 
value held by such stockholders in such corporations. This liability, 
originally imposed in most instances upon stockholders of particular 
companies by spécial act of the Législature, was expressly made appli- 
cable to ail such companies by section 85L of chapter 109 of the Acts 
of 1892. This liability was reduced by chapter 101 of the Acts of 
1904 to thç atoount of each stockholder's stock at the par value thereof 
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in addition to the amount invested in the stock. The contract, under 
which the stockholders in banking and trust companies became liable 
to the creditors, is not in any sensé a contract with the corporation. 
The liability of the stockholders was not an asset of the corporation. 
The right to enforce it did not vest in the receiver of the corporation. 
Colton V. Mayer, 90 Md. 712, 45 Atl. 874, 47 L. R. A. 617, 78 Am. 
St. Rep. 456. 

[4] In the absence of spécial statutory provisions such liability of 
stockholders never is an asset of the corporation. It does not pass 
to a receiver nor to a trustée in bankruptcy. In re Jassoy Co., 178 
Fed. 515, 101 C. C. A. 641. It was the liability imposed by section 
85L. of chapter 109 of the Acts of 1892 which was in question in 
Knickerbocker Trust Co. v. Myers, supra. In Maryland such liability 
could not at the time the Knickerbocker Trust Company sued Myers 
hâve been enforced either by the corporation itself or by a receiver of 
it. Payment to the receiver or to the corporation would not hâve 
extinguished the liability. 

[5] The plaintifï in the case at bar says the défendant has never 
fully paid for his stock. The défendant, therefore, at common law 
and independent of statute is liable to the company for the unpaid 
balance of his subscription. The right to recover such balance is an 
asset of the company. It is an asset which does pass to a receiver 
or to a trustée in bankruptcy. Colton v. Mayer, 90 Md. 712, 45 Atl. 
874, 47 L. R. A. 617, 78 Am. St. Rep. 456; Scovill v. Thayer, 105 U. S. 
155, 26 L. Ed. 968; In re Remington Automobile Co., 18 Am. Bankr. 
Rep. 389, 153 Fed. 345, 82 C. C. A. 421. In this state at the time the 
défendant became a stockholder in the company, and at the time the 
plaintifï became a creditor of it there were statutory provisions 
as construed by the Maryland courts which enabled a creditor of a 
corporation to enforce such liability against a stockholder otherwise 
than through a receiver. 

[6] Stockholders of manufacturing companies incorporated under 
the provisions of chapter 338 of the Acts of 1852 were severally and 
individually liable to the creditors of the company to an amount equal 
to the amount of stock held by them respectively for ail debts and 
contracts made by the company until the whole amount of capital stock 
fixed and limited by the company had been paid in. This provision was 
in substance carried into the General Incorporation Law of 1868 as 
section 59 of chapter 471 of the Acts of that year. It thus became 
applicable to ail corporations incorporated under the gênerai law. 
Stockholders in such companies were thus subjected to a statutory 
obligation which might be much greater in amount than their common- 
law liability. 

Assume that, under the act of 1852, or under the act of 1868, a cor- 
poration had been incorporated with a capital of $50,000. Forty-five 
thousand dollars of this capital had been subscribed and paid in. 
Five thousand dollars of it was either never subscribed, or, if sub- 
scribed, was not paid in. A stockholder in such a company who had 
subscribed for stock to the par value of $1,000, and had paid $1,000 
in cash on such subscription, would still hâve remained liable to the 
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creditors of the Company for another $1,000. His liabîlity ended, how- 
ever, when the total capital stock of the company became paid up. 
Booth V. Campbell, Z7 Md. 522. A créditer could enforce such liability 
so long as it existed by a suit at law against a stockholder. The bring- 
ing of such suit arrested the running of the statute of limitations. It 
gave the créditer who bought it a start over ail other creditors whose 
suits were subsequently instituted. He had somewhat a better chance 
than they of obtaining the first judgment. He had no certainty of 
so doing. Various accidents and mischances might delay him without 
delaying others who began their actions later. The stockholder might 
come in and confess judgment to another creditor. Among creditors 
who obtained judgments against any particular stockholder the creditor 
whose judgment was earliest in date had the first right to be paid, 
whether his suit was brought before or after other creditors. Garling 
V. Baechtel, 41 Md. 326; Miners' Bank v. Snyder, 100 Md. 63, 59 Atl. 
707, 68 L. R. A. 312, 108 Am. St. Rep. 390. Moreover, there was no 
certainty even after suit brought that a judgment could be obtained 
by any creditor. If the capital stock of the company became fuUy paid 
before judgment rendered, the suit abated. 

On April 11, 1871, the capital stock of a company was increased 
to $45,000. _ One Booth subscribed for $4,000 of this increase. He 
paid for it in full in cash. On July 14, 1871, the company issued a 
short-term promissory note. It was not paid at maturity. On No- 
vember 10, 1871, the holder of this promissory note sued Booth. On 
July 14, 1872, eight months after suit was brought, the stock of the 
company became fully paid up. In the court below judgment was given 
for the holder of the note against Booth. This judgment was reversed 
by the Court of Appeals. The latter tribunal said if the whole capital 
stock was paid tn before the trial of the suit the antécédent liability 
of Booth had terminated, and the holder of the promissory note was 
not entitled to prosecute his claim to a judgment against him. Booth 
V. Campbell, 37 Md. 522. Since 1872 a stockholder in a Maryland 
corporation, other than a bank or trust company, cannot be called on 
to pay any more money than he is liable for at common law. He is 
still subject to a liability which in kind was the same which had been 
imposed by the acts of 1852 and 1868. The Législature of 1872 (L,aws 
1872, c. 203) re-enacted section 59 of the Incorporation Act of 1868, 
but it added to it the proviso that no stockholder shall be individually 
liable to the creditors of such corporation except to the amount of his, 
her, or their unpaid subscription to capital stock. Under the law of 
Maryland as< interpreted at the time the plaintiff became a creditor and 
the défendant a stockholder of the company the défendant was liable 
to the company or to its receiver for the unpaid portion of his sub- 
scription to the capital stock. Fiery v. Emmert, 36 Md. 471 ; Colton 
V. Mayer, 90 Md. 712, 45 Atl. 874, 47 L. R. A. 617, 78 Am. St. Rep. 
456; Crawford v. Rohrer, 59 Md. 604. If this liability had been 
enforced by the receiver, the money collected from the défendant 
would hâve been divided ratably among ail the company's creditors. 
The défendant was also liable to the creditor or creditors of the com- 
pany who should first recover judgment against him for the amount 



EEPUBLIC IKON & STEEL CO. V. CAKLTON 133 

of their judgment or judgments not exceeding the unpaid balance 
of his subscription. If he paid the receiver after the créditer had sued 
him, but before judgment was recovered, the suit abated. If the créd- 
iter recovered judgment before the receiver was paid, and before the 
receiver recovered judgment, the receiver's claim against the stock- 
holder was reduced to the amount, if any, by which the unpaid sub- 
scriDtion exceeded the creditor's judgment. Emmert v. Smith, 40 Md. 
129^; Strauss v. Heiss, 48 Md. 292. 

Had there been no statutory provision on the subject the liability of 
the stockholder to pay the unpaid balance of his subscription would 
hâve been an asset of the company. As such it would hâve passed to 
its receiver when one was appointed. An individual creditor's right 
to institute a suit at law for his own exclusive benefit for its collection 
would hâve been at an end. The same resuit doubtiess would hâve 
followed had the statute contented itself with declaring that a stock- 
holder should remain liable for the balance of his subscription to its 
capital stock. In either of such events the présent question could not 
bave arisen in this case. Nearly six months before the présent suit 
was instituted the United States Circuit Court for the District of Mary- 
land appointed receivers for the company. The company was insolvent, 
and its receivers converted its assets into money and distributed them 
among its creditors. But such was not the law of Maryland. The 
receiver had the unquestioned right to collect unpaid balances of stock- 
holders' subscriptions. Nevertheless, our courts held that as the Act 
of Assembly still declared that a stockholder remains liable to the 
creditors, the liability was one which a créditer might aiso enforce. 
As the law was before the act of 1908, a stockholder could not plead, 
in défense of a suit brought against him by a créditer, the pendency of 
a bill in equity against him by creditors, other stockhelders, or a 
receiver to enforce his liability for unpaid subscriptions. Norris v. 
Johnson, 34 Md. 485. 

This review of the Maryland law as it stood before the passage of 
the act of 1908 makes it possible to state vv'ith accuracy the précise 
centract, to the unimpaired obligation of which the plaintifï is entitled. 
It had the right to sue the défendant for his unpaid subscription to 
capital stock of the company. The proceeds ef such a suit it might 
apply to its own exclusive benefit. To bring suit against a solvent 
défendant who still owed money upon his stock subscription might 
hâve profited the plaintiiï nothing. Its right te judgment would hâve 
been at an end if, either before or after suit brought and before judg- 
ment recovered, first, the défendant paid such balance to (a) the 
company, or (b) a receiver of the company, or (c) to another créditer 
of the company ; second, another créditer or a receiver of the company 
had recovered judgment against the défendant for such balance. It 
would hâve made no différence whether the judgment had been con- 
fessed or had been rendered as the resuit ef a genuine centest. 

The décisions which established the abeve principles of law were 
given many years before the case of Knickerbecker Trust Co. v. Myers, 
supra, came before the United States Circuit Court of Appeals for the 
Third Circuit. That court was there fore in error in holding that the 
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right of a plaintiff who was the first to bring suit against a particular 
stockholder to en force his liability as stockholder became exclusive 
of the similar right of other creditors. In the case at bar the contract 
was not made by statute between the state and another party. When 
the agreement is so made the fédéral courts will construe the contract — 
that is to say, the statute — for themselves. They are not bound by the 
décisions of the state courts. 

[7] The contract hère relied on is implied from the remedy which 
the courts of Maryland had worked out for the enforcement of the 
statutory liability imposed by the state of Maryland upon persons who 
became stockholders in its corporations. Those who become stock- 
holders or creditors of Maryland companies enter into the con- 
tract prescribed by statute as then interpreted by the state courts. 
The construction which has been given by the highest courts of the 
state to that statute at and before the time at which they became stock- 
holders and creditors détermines the meaning of the contract they hâve' 
made. Sauer v. New York, 206 U. S. 549, 27 Sup. Ct. 686, 51 L. Ed. 
1176. This rule of law is décisive of the case now under considération. 
The plaintiff did not become a creditor of the company until July 18, 
1907. On November 30, 1904 the Court of Appeals of Maryland 
handed down its opinion in the case of the Miners' & Merchants' 
Bank of Lonaconing v. Snyder, 100 Md. 57.^ In 1903 the City Trust 
& Banking Company, a Maryland corporation, became insolvent. The 
Miners' & Merchants' Bank of Lonaconing was a creditor of the 
broken company. It sued Snyder, who was a stockholder in that 
Company, to enforce against him for its benefit the liability imposed 
on him by statute. Before judgment was secured the Législature of 
Maryland declared that the exclusive remedy of creditors to enforce 
the statutory liability of stockholders in a trust company should be by 
a bill in equity on behalf of ail the creditors against ail the stockholders. 
It further directed that ail pending actions at law against such stock- 
holders should be abated. The court held that such act was valid, and 
that the suit of the Miners' & Merchants' Bank abated. As has already 
been stated, the liability sought to be enforced in the last-above men- 
tioned case was a liability exclusively to creditors. It was one which 
could not hâve been defeated by payment to the corporation or to its 
receiver. Nevertheless, the court held that in Maryland the implied 
power was reserved to the Législature so to alter the contract made 
by such a statute as to take from a creditor the right to sue at law for 
his own benefit, and to require it to unité with ail the other creditors 
in a proceeding in equity against ail the stockholders. When the plain- 
tiff in this case sold the merchandise to the company, for the price 
of which it is now suing, it did so, knowing that in Maryland the con- 
tract created by statute between it and the défendant had the meaning 
given nearly three years before to a similar contract by the highest 
court of the state. 

The case which comes nearest to supporting the plaintiff's conten- 
tion is Harrison v. Remington Paper Co., 140 Fed. 387, 72 C. C. A. 
405, 3 L. R. A. (N. S.) 954. There a creditor sued at law a stock- 
holder of a Kansas corporation. When the debt was contracted the 

»B9 AU. 707, 68 L. R. A. 312, 108 Am. St. Rcp. 390. 
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law of Kansas provided that when the corporation suspended business 
for more than one year it was deemed dissolved. Suit might then 
be brought by any créditer against any person or persons who were 
stockholders at the time of its dissolution. Such créditer was not 
required to join the corporation as a défendant in the suit. If exécu- 
tion was returned unsatisfied upon a judgment against the corpo- 
ration, the créditer in whose favor the judgment had been given might 
upon motion bave exécution issued on such judgment against any 
stockholder of the corporation for an amount equal to the amount 
of stock held by such stockholder. The créditer might bring an action 
against such stockholder upon the unsatisfied exécution. The corpora- 
tion involved in the suit in question was the Topeka Capital Company. 
It suspended business November 18, 1895. Something more than three 
years after the suspension of the business, but befere suit brought, the 
Législature of Kansas se amended the law as to provide an exclusive 
statutory remedy to en force stockholders double liability. By the new 
act a créditer must first secure a judgment against the corporation; 
then there had to be a return of nulla bona upon an exécution issued 
upon the judgment. After that was done the appointment of a receiver 
had to be made. The receiver then cellected from the stockholders 
the amount due by them, or such portion thereof as might be necessary, 
and then distributed the sum so collected pro rata among ail the credi- 
tors of the corporation. The Circuit Court of Appeals fer the Eighth 
Circuit in the case above cited held that the défendant when he took 
his stock made a contract with the company and its creditors under 
the laws of Kansas as they then steed. It said that the act struck down 
the plaintiff's individual cause of action against the stockholders. It 
left him nothing but a right to a proportionate share with ail the other 
creditors of the amount which a receiver, who could net be appointed 
until after a judgment and an unsatisfied exécution against the cor- 
poration, might coUect. The proceeding by judgment against the 
corporation by the subséquent appointment of a receiver and by his 
enforcement of the stockholders' liability and his distribution of the 
proceeds pro rata among ail the creditors was a slower, a more com- 
plicated, and a less effective means of enforcing the contract. In the 
view of the court the change necessarily lessened the value of the con- 
tract and obstructed and postponed its enforcement. 

The liability sought to be enforced against the stockholders of the 
Kansas corporation was a différent liability from that of which the 
plaintiff hère seeks the benefit. The stockholder in the Kansas corpora- 
tion had fully paid for his stock. He was being sued for the additienal 
liability impesed upon him by the Constitution and laws of Kansas. 
He could not bave discharged this liability by payment to the corpc- 
ration or to a receiver of the corporation either befere or after suit 
brought against him. Under the Kansas law the first créditer who 
began proceedings against a stockholder acquired a lien on that stock- 
holder's liability which could not be affected by proceedings of another 
créditer. Wells v. Robb, 43 Kan. 201, 23 Pac. 148. A Kansas stock- 
holder who had been sued by a créditer to enforce his statutory liability 
could not subsequently seek eut some créditer of the corporation other 
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than the plaîntiff and pay him in préférence to the plaintiff. Brown v. 
Trail (C. C) 89 Fed. 645. That a Maryland stockholder could always 
do. Before the Remington Paper Company became a créditer of the 
Topeka Capital Company no Kansas court had decided that the rem- 
édies given by the Kansas statute to a créditer were subject to be 
changed at the législative will in precisely the way in which they subse- 
quently were changed. 

Under thèse circumstances the authority of this case, if otherwise 
unshaken, could not be held to control the one now under considér- 
ation. Its authority is not unshaken. It is true that the Suprême Court 
of the United States denied the stockholder's pétition for a writ of cer- 
tiorari. 199 U. S. 607, 26 Sup. Ct. 747, 50 L. Ed. 331. Nevertheless, 
the same Kansas statute, declared unconstitutional by the Circuit Court 
of Appeals for the Eighth Circuit in Harrison v. Remington Paper Co., 
was subsequently passed upon by the Suprême Court of the United 
States in the case of Henley v. Myers, 215 U. S. 373, 30 Sup. Ct. 148, 
54 L. Ed. 240. In that case the receiver of a Kansas corporation had 
followed the procédure prescribed by the act in question. He had 
obtained a decree in equity against a stockholder requiring him to pay 
the amount of his liability to the receiver. The stockholder carried 
the case to the Suprême Court. He alleged that the obhgation of his 
contract had been impaired by this change of remedy. The court said : 

"lu becoming stocUholders the défendants dld not aequire a vested riglit 
in any particular mode of procédure adopted for the purpose of enforcing 
thelr liability as stoekbolders. It is a well-establlished doctrine that mère 
metliods of procédure In actions on contract that do not afCect the substautial 
rlghts of parties are always wlthln the control of the state. It is to be as- 
sumed that parties make thelr contraets wlth référence to the existence of 
such iMwer in the state." 

It is true that the Suprême Court in Henley v. Myers was dealing 
only with the complaint of the stockholders that the obligation of their 
contract had been materially altered to their préjudice. The plaintifï 
is entitled to argue that when it found that the stockholders before 
the court were not hurt by the change it did not stop to ask whether 
creditors who were not before the court had been injured. 

After ail said, however, the view taken by the Suprême Court of 
changes of procédure which affect the rights of the parties even more 
radically than it can be contended that made by the Maryland Légis- 
lature can possibly do, is shown by what it said in the case of Bern- 
heimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163. 
Bernheimer was a stockholder in a Minnesota corporation. He was a 
nonresident of Minnesota. Under the law of Minnesota, as it stood 
when he became a stockholder, his hability as stockholder for the debts 
of the corporation was absolutely unenforceable. Haie v. Allinson, 
188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380. The Suprême Court said : 

"The obligation of the contract blnds the stockholder to pay to the 
creditors of the corporation an amount sufUcient to pay the debts of the 
corporation which its assets wlU not pay, up to an amount equal to tlie 
stock held by each shareholder. Auy statute which took away the benefit 
of such contract or obligation would be vold as to the creditors, and 
any attempt to increase the obligation beyond that Incurred by the stock- 
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hoMer would fall witliin the prohibition of the Constitution. But there 
■was iiothing in the laws of Minnesota iindertalïing to make efCectiial tbe 
constitutioual provision to wliicli vve hâve referred, preveutiug the Législature 
from givlng additloual remédies to make the obligation of the stockholder 
effectuai, so long as his original nndertaking was not enlarged. There is a 
broad distinction between laws inii)airing the obligation of contracts and 
those whieh simply undertake to give a more efficient remedy to enforce 
a eontract already made." 

It was settled many years ago tliat although the new remedy given 
by State législation may be deemed less convenient than the old one, 
and may in some degree render the recovery of debts more tardy and 
difficult, yet it will not follow that the law is unconstitutional. Bron- 
son V. Kinzie, 1 How. 315, 11 L- Ed. 143. 

What has been the change made by the Législature of Maryland 
in the remedy for the enforcement by the plaintifï of the defendant's 
eontract? Before the act was passed it was absolutely in the power of 
the défendant to do what the Législature now says he must do. The 
défendant could always hâve paid the money to the corporation or to 
its receiver. It would hâve been distributed among ail the stockholders 
precisely as it will now be distributed. It was in the power of the 
défendant to keep the plaintifï froin getting a single cent from him. 
After suit brought by the plaintifï the défendant could bave paid an- 
other creditor or he could bave confessed judgment to another créditer. 
In either case the plaintifï would bave taken nothing by his suit. This, 
défendant can no longer do. As the law now stands the défendant 
cannot keep the plaintifï from getting his équitable share of what the 
défendant owes for his stock. Such a change in the remedy is not a 
change which substantially alters the plaintifï's remedy to the plain- 
tifï's hurt. The Législature must bave the power to change the rdnedy. 
Every change may in some circumstances and under some conditions 
make the new procédure less convenient or satisfactory to one of the 
parties to the eontract. It is not practicable for that reason to tie the 
hands of the Législature. The power to alter the remedy is peculiarly 
necessary with référence to the class of contracts with which this case 
is concerned. Many corporations issue bonds payable 50, 75, and a 
hundred years after date. Thèse bonds are secured by mortgages on 
the property of the corporation. In every, or nearly every, case they 
are also promises of the corporation to pay. The plaintifï says, in 
efïect, that the method of enforcing stockholders' liability existing at 
the time such bond was issued cannot be changed by the Législature 
during the whole time which must elapse before the maturity of the 
bond. If this act is unconstitutional it would seem that every state 
insolvent law which requires the surrender by the debtor of ail his 
property to a trustée or assignée for his creditors generally is invalid 
as against creditors who became such before its enactment. It is difïî- 
cult to see how such a suggestion can be seriously made. In the absence 
of législation a debtor always had th- risjht to convey ail his property 
to a trustée for the equal benefit of ail his creditors. No creditor could 
complain if the Législature required a debtor, who could not pay ail 
,kis creditors in fujl, to convey his property to a trustée or assignée for 
ratable division among ail to whom ha was indebted. 
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If a Législature has the right to pass an insolvent law and to make 
it applicable to debts contracted before its passage, in so far as such act 

, provides for the impounding of ail the insolvent's property for the 
equal benefit of ail its creditors, then the Législature of Maryland had 
the right to pass the act complained of. The Législature could not 
pass any act which would discharge the debtor from the obligation of 
a contract entered into before its passage. Sturges v. Crowninshield, 
4 Wheat. 196, 4 L. Ed. 529; Baldwin v. Haie, 1 Wall. 223, 17 L. Ed. 
531. 

But that is another question. From the Ist day of December, 1839, 
to the Ist day of November, 1847, the Agricultural Bank of Mississippi 
was in possession as a tenant of the plaintifî of property in Natchez. 

: By acts of the Législature of Mississippi passed in 1843 (Laws 1843, 
p. 328) and 1846 (Laws 1846, c. 9), it was provided that upon the 
happening of certain events bank charters should become forf eited, and 
the courts were directed to appoint commissioners to audit clairas 
against the property. A suit was brought by the plaintiiïs in the United 
States Circuit Court for the District of Louisiana to recover for rent, 
some of which had accrued before the passage of the acts in question. 

. The Suprême Court held that the case could not be maintained. Peale 
V. Phipps, 14 How. 368, 14 L. Ed. 459. The décision was placed on 
the ground of want of jurisdiction, the receiver being an officer of the 
State court and the property being in its custody. In the subséquent 
case of the Bank of Tennessee, 17 How. 157, 15 L. Ed. 70, the Court 
had before it an insolvent law passed by the Législature of Louisiana. 
It said : 

"Neither ean there be any coustitutlonal objection to tbis law of tbe stnte. 
The valldity of a state law of this description has beeu fiilly recoKuized in 
the case of Peale v. Phipps [14 Ilow. 368, M L. Ed. 450] and others and 
3n the prevlous cases thereiu referred to, aiid cauuot uow be cousidered 
«.s an open question." 

The question of the validity of this act now attacked has been before 
:the Court of Appeals of Maryland. Its constitutionality has been 
:affirmed. Pittsbui-g Steel Co. v. Baltimore Equitable Society, 1 13 Md. 
77, 77 Atl. 255. 

The demurrer of the défendant must be sustained. Its successful 
fcontention goes to the right of the plaintiff to maintain its action in any 
form. The plaintiflf does not ask leave to amend. It follows that the 
défendant is entitled to judgment upon the demurrer. 



KAGAN V. DONOVAN et al. 

(District Court, N. D. Ohio, W. D. March 11, 1911.) 

No. 1,330. 

BANKUTjPTcy (§ 16C*) — Pbefebence by BANKiiUPT— Knowledge oï Pabtt. 

The cashler of a bank, and through hiui the bank Itself, tor whom the 

cashier acted in recelviug deeds from a debtor in which the considération 

was not fixed at a fair valuatlon ot the land conveyed, but apportioned 

to cover indebteduess to the bank, are chargeable wlth knowledge of the 
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delitor's însolvency, where the cashier knew that ail of the debtor's visi- 
ble resources were being exhausted in the transaction and knew of other 
transactions with the bank eut of which liability to the bank would In 
ail probability corne against the debtor, and he made no inquiry as to 
mortgages which were then on the lands he took, nor as to other indebt- 
edness of the debtor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

2. BANKEUI'ÏCY (§ 163*)— PREFERENCES BT BANKRUPT— TR.\SSEERS OF PROP- 

EETT. 

Where tlie cashier of a bank received deeds from a debtor of the bank 
with the understandiug that they were not to be reeorded, but to be held 
as security, that the debtor was to continue in possession and manage the 
property as his own, and, as lie sold tbem or otherwise met the pro rata 
obligation of the note secured, the deed for the partleular parcel was to 
be returned, and thls situation contlnued for flve years, during which 
tlme the debtor sold some of the parcels and was permitted to make 
his own deed and to recelve back the corresponding deeds he had made 
to the cashier, and the deeds were at ail times in some measure under 
the eontrol of the debtor, the judgment of a spécial master that the deeds 
were held by the cashier for the bank to seeure préférences to the bank 
was proper. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248; 
Dec. Dig. § 163.*] 

3. Bankruptcy (§ 165*) — Pbefebences bt Banketjpt— Transfers ou Pbop- 

ERTT. 

Where a debtor gave deeds to a cashier to seeure a note to the bank, 
and, the debtor being jointly Indebted to the bank with two cotenants, 
who were attorneys of the bank, on another note, a readjustment was 
made five days after the deeds were given, by which the debtor gave a 
new note for an Increased amount including an indebtedness of the debt- 
or to his cotenants, the character of the original transaction as a préf- 
érence by the debtor is not affected by the readjustment flve days later. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. i 165.*] 

4. Bankruptcy (§ 161*) — Préférences bt Bankrupt— Time of Giving Préf- 

érences— Delay IN Recoeding Deed — "Required." 

By General Code of Ohio, § 8543 (Rev. St. 1908, § 4134), providing that 
unrecorded deeds, as to bona flde pnrchasers for value without knowl- 
edge, are void, renord of deed is "required" wlthin Bankruptcy Act July 
1, 1898, c. 541, § 60 (a), 30 Stat. 562 (0. S. Comp. St. 1901, p. 3445), pro- 
viding that a person shall be deemed to bave given a préférence, if, be- 
ing insolvent, he bas, wlthin four months before the ttling of the péti- 
tion, made a transfer of property, and the enforcement of the transfer 
will enable one créditer to obtain a greater perçentage than other cred- 
itors of the same class, and that the period of four months shall not ex- 
pire until four months from the reeording or registering of the transfer, 
If by law such reeording or registering Is required. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

5. Bankruptcy (§ 161*) — Préférences by Bankrupt— Time of Giving Préf- 

érences— Record of Deed. 

For the purpose of determining whether a transaction was within four 
months of the filing of the pétition in bankruptcy, deeds which were 
plaeed in the possession of the grantee with the understandlng that the 
grantor could pay his indebtedness and hâve the deeds returned to him 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were not déliyered, and did not beeome effective, until they were flled 
for record. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

Action by James P. Kagan, trustée in bankruptcy of Richard W. 
Cahill, against Dennis D. Donovan, as assignée for the benefit of the 
creditors of the Citizens' State Banking Company, and others. Heard 
on the report of a spécial master for the complainant. Findings and 
report of the spécial master approved and made the order of the court. 

J. R. Linthicum and W. W. Campbell, for plaintifï. 
E. N. Warden, Julian H. Tyler, and Smith & Beckwith, for de- 
fendants. 

KILLITS, District Judge. This is an action by the trustée in bank- 
ruptcy of Richard W. Cahill against the assignée of the Citizens' State 
Banking Company of Napoléon, Ohio, and others, to avoid certain 
deeds of real esta:te of Cahill to the bank, as préférences. The spécial 
master, to whom the issue was referred, reports for the complainant, 
and the case is before the court on review. 

January 7, 1904, Richard W. Cahill was clearly insolvent. He had 
title to real estate of the value of less than $30,000, as we think the 
clear inference is f rom the testimony, incumbered by mortgages and 
other equities approximating $4,000 or $5,000. This was ail his vis- 
ible property. He was indebted to the Citizens' Banking Company 
directly in the sum of $30,872, being in the shape of past-due notes 
and accrued interest thereon, and had other contingent indebtedness 
to the bank. He owed his joint tenants in one of the parcels of realty, 
Donovan (who is the same Donovaii now assignée), and Warden, who 
were then partners in the practice of law and attorneys for the Citi- 
zens' Banking Company, more than $2,000, in order to give him a fuU 
undivided one-third interest in the parcel of realty referred to. 

On the 7th of January he gave to the Citizens' Banking Company 
a note for $30,872, to replace the past-due notes and accrued interest, 
and, contemporaneously therewith, executed four separate deeds to 
the several parcels of realty in which he had the whole or an undivided 
interest, running to Groll, who was then the cashier of the bank. In 
determining what considérations should be placed in thèse several 
deeds, the effort was not to make a statement of the fair value of the 
lands conveyed, respectively, but to apportion to the several parcels 
a fair share of the indebtedness evidenced by the new note, and in that 
way the aggregate considération was made to be $30,800. 

, It is very plain from the testimony that the amount of thèse consid- 
érations exceeded materially the actual value of the land ; some of the 
parcels subsequently selling for less than the considération placed upon 
them in the deed. 

[ 1 ] It is not a difficult matter to charge Groll with knowledge of the 
insolvent condition of Cahill at the time thèse deeds were made, and 
whatever knowledge, actual or constructive, Groll then had, is, of 
course, chargeable to the bank and to the défendant assignée. Not 

*For other pasea see same toplc & § ndmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r ladeies 
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only did Groll join, as his testimony shows, în an exaggerated value 
upon thèse separate parcels of land in the statement of considération 
in the several deeds, which even then did not reach the amount of the 
indebtedness under considération, but he knew that ail of Cahill's vis- 
ible resources were being exhausted in the transaction ; he knew of 
other transactions with the bank out of which, in ail probability, lia- 
bility to the bank would corne against Cahill; and, as cashier of the 
bank at which Cahill dealt extensively, he niust hâve had some famil- 
iarity generally with Cahill's condition. In fact, in the testimony 
Groll says that he knew. that the property would not meet Cahill's in- 
debtedness to the bank by several thousand dollars, and that he made 
no inquiry whatever as to mortgages which were then on the lands he 
took, nor any inquiry of Cahill as to other indebtedness, although ail the 
circumstances of the transaction unmistakably suggest that this busi- 
ness man was placed upon inquiry, and that that inquiry, if honestly 
met, would hâve shown the hopeless condition of Cahill's finances there 
can be no question. The doctrine of inquiry and the responsibility to 
inquire is too well settled to require citation of authorities. We think 
the spécial niaster was clearly right in ascribing to the bank, through 
Groll, knowledge on the date referred to that Cahill was insolvent. 

[2] The deeds were given to Groll at this time with the understand- 
ing and agreement between the parties that they were not to be record- 
ed, but to be held by Groll as security only for the note ; that Cahill 
was to continue in possession of the several parcels, manage them as 
his own ; and, as he sold them or otherwise met the pro rata obligation 
of the note as to any particular parcel, the deed for such pareel was to 
be returned. This situation continued for five years. In the meantime 
Cahill sold one or more parcels; was permitted by Groll, and the bank 
through Groll, to make his own deeds and to receive back agàin the 
corresponding deeds f rom the bank on the application of the proceeds 
of sale to the bank's indebtedness. 

Circumstances show plainly that not only were thèse deeds not to 
be considered to be deeds absolute, but that they were in some measure 
always under the control of Cahill, and the whole situation renders in- 
évitable the judgment that they were held by Groll for the bank to 
secure préférences to the bank, and we sustain the spécial master's 
judgment in that behalf. 

[3] Donovan and Warden and Cahill at the time were jointly in- 
debted to the bank on a note of $4,000. Cahill, on computation, was 
found to owe Donovan and Warden $2,184.11 in order to make him a 
one-third owner in one of the parcels involved in thèse deeds. This 
condition of affairs brought Donovan and Warden (whose relation 
to the bank as the bank's attorneys must not be overlooked) together 
with Groll and Cahill on the 12th of January, 1904, at which time a 
new note was made by Cahill to the bank for $34,088.64, the note made 
five days previously being surrendered, and Donovan and Warden were 
given crédit on the $4,000 note, as against Cahill, for $2,184.11, which 
sum was part of the différence between the old and the new notes. The 
assignée claims in this transaction the benefit of a new considération 
for thèse deeds to the amount of $2,184.11, assuming that that circnnir 
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stance wîll avoid the weakness of the bank's position resulting from 
the fact that the former note, made contemporaneously with the deeds, 
was in fact for an antécédent indebtedness. 

This court is satisfied that the assignée has not the right to rely upon 
the transaction of January 12, 1904, for such purpose. There is no 
question at ail but that Cahill, and GroU, for the bank, committed them- 
selves to the situation as it was on the 7th of January, 1904, and that 
the verbal understanding between ail the parties five days later, after 
the former transaction was complète, out of which Donovan and Ward- 
en, the bank's attorneys, received a préférence against their failing 
companion at the expense of the bank, should not be permitted to im- 
prove the condition of any of the parties at the expense of subséquent 
creditors of Cahill, whose equities against the bank are manifest, as 
will subsequently appear. The court is aided to this conclusion very 
materially by reflection upon the relationship which Donovan and 
Warden sustained as attorneys for the bank to this transaction. Nei- 
ther GroU, for the bank, nor the bank's attorneys, can claim an advan- 
tage, we think, under the circumstances, out of this afifair. At any 
rate, the deeds under attacfc in this case were not made in contempla- 
tion of the situation developed on the 12th of January, 1904, but as 
the parties arranged matters five days previously. 

[4] January 2, 1909, the Citizens' State Banking Company made an 
assignment to Deiînis D. Donovan, who, on the 4th of January, 1909, 
placed on record two of the deeds executed as above stated on the 7th 
of January, 1904 (the other two having been quietly returned to Cahill 
under the agreement referred to), and a third deed dated the 30th of 
November, 1908. This latter deed was from Warden and wife to 
Groll, Warden having held in trust for himself, Donovan and Cahill 
one of the parcels involved in the first transaction, the early deed 
whereof had been returned to Cahill and some of the lands described 
had been sold, this deed having been given to Groll simply to carry 
out the original agreement and to correct an oversight. 

May 1, 1909, less than four months after the filing of thèse deeds, 
an involuntary pétition in bankruptcy was filed in this court against 
Cahill, and thèse three deeds are the ones that are attacked in this 
court as préférences, as above stated. 

The schedule in the bankruptcy proceedings charges Cahill with 
$106,063.65 of liability, including $32,500 indebtedness to the Citizens' 
State Banking Company, and ascribes to him assets nominally of the 
value of $74,527. The assets are shown, however, to be of little, if 
any, value, except the real estate. Cahill scheduled as his own prop- 
erty the same real estate involved in thèse deeds, but stated that they 
were subject to deeds of trust to the Citizens' Banking Company to 
secure obligations which are in fact new notes madè by Cahill at va- 
rions times subséquent to January, 1904, to take up the note made Jan- 
uary 12, 1904, for $34,088.64. 

A considération of Cahill's liabilities is highly illuminative and in- 
structive as to the equities of this case. The citizens' State Banking 
Company appears to be a creditor fof the following sums : $30,988.82 
on notes secured by the so-called deeds of trust: $35,000, on which 
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Cahill îs liable as stockholder and indorser with four other persons, 
against which is hypothecated Cahill's interest in the Napoléon Manu- 
facturing Company, a bankrupt corporation, the interest being 404 
shares of stock scheduled at a nominal vakie of $40,000 and of no 
actual value; $15,577.69, on which he is Hable as indorser for the 
defunct Napoléon Manuf acturing Company, with four other persons ; 
$2,379, Hability on a note with one surety; for $1,255.89, on open ac- 
count. AU of thèse liabilities were incurred during the time that the 
bank, through Groll, was secretly holding thèse deeds to ail of Cahill's 
real estate, over which Cahill was exercising publicly the absolute 
dominion incident to unrestricted ownership. Surely, the several per- 
sons who went to the Citizens' State Banking Company and involved 
themselves in thèse heavy liabilities on Cahill's paper hâve a forceful 
equity against the représentative of the bank that permitted Cahill 
to masquerade to the world as the owner of a large amount of real 
property and thus a reasonably safe man with whom a joint liability 
might be incurred. 

In addition to thèse liabilities, diuring the time that the bank, 
through Groll, was thus keeping thèse deeds oflf record, Cahill in- 
curred liability with divers persons for money borrowed and for in- 
dorsements obtained amounting to more than $12,000, and the cir- 
cumstances suggest that either the bank, through Groll, its cashier 
and manager, knew of his involving himself to this extent also, or was 
willfully and purposely blind to conditions which eyes but reasonably 
open might hâve seen. 

The court is justified, we think, in holding that the interprétation 
placed upon the language of section 60, paragraph (a), read in con- 
nection with section 3, paragraph (b), of the bankruptcy act, by the 
cases of English v. Ross (D. C.) 140 Fed. 630, Loeser v. Savings 
Deposit, Bank & Trust Co., 148 Fed. 975, 78 C. C. A. 597, 18 L. R. 
A. (N. S.) 1233, and In re Beckhaus, 177 Fed. 141, 100 C. C. A. 561, 
should be applied to a transaction where deeds of realty are involved, 
as in this case, and that we should hold that the préférence, mani- 
festly attempted in behalf of the bank, should be referred for date 
to the time of filing the deeds. 

The law applicable to this situation (section 60, paragraph a, of the 
Bankruptcy Act) reads: 

"A person shall be deemed to hâve glven a préférence, if, belng Insolvent, 
he has, withln four months before the filing of the pétition, * » * made a 
trausfer of any of his property, and the eiïect of the enf orcement of suoh 
* * * transfer will be to enable any one of his creditors to obtain a 
greater percentage of his debt than any other of such creditors of the same 
class. Where the préférence consists in a transfer, such perlod of four 
luonths shall not expire until four months after the date of recnrding or 
reglstering of the transfer, if by law such recording or registering is re- 
quired." 

The cases cited above (In re Beckhaus andi Loeser v. Savings De- 
posit, Bank & Trust Company), to be sure, deal with unrecorded 
chattel mortgages. In the latter case, the gist of the décision is stated 
in the first paragraph of the syllabus as foUows: 
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"A Ftate statute whieh requlres a conveyance or transfer to be recorded In 
order tO; be effectuai agalnst any class or classes of persons Is a law by wbioh 
such recordlng Is 'required,' withln the meanlng of Bankniptcy Act July^l, 
1898, c. 541, § 60a, as amended by Act February 5, 1903," etc. 

Commenting upon the reasoning of the Court of Appeals in the 
Loeser Case, the Court of Appeals of the Seventh Circuit, in Re Beck- 
haus, supra, say. 

"The primai canon of statutory construction is that the language actually 
used be given Its full and falr meanlng, that unqualified words be taken with- 
out qualiticatiou, and that in the absence of ambigulty extraneous matter be 
not conslUered. TTnder this canon prohably nothing more can profitalily be 
sald tban, If recording is required, it is required. If required for any pur- 
pose, or n'ithout purpose, how can it be said to be not required? If recording 
be not required. unless required for ail purposjes, it could neverbe srid to be 
required where the Instrument is valid betweén the immédiate parties wlth- 
out recording." 

And the court proceeds to say that any other ruling than that, when 
recording is required for any purpose or to protect any class of per- 
sons, it is "required" under section 60a. is to work positive injustice. 

Chatte! tnortgagesin Illinois, in which state this case was decided, 
as in Ohio, where the Loeser Case was decided, need not be recorded 
as between the immédiate; parties, but as to some classes of persons 
recording is essential to their validity. 

Section 8543, General Code of Qhio (Rev. St. 1908, § 4134), pro- 
vides that unrecorded deeds, as, to bona fide purchasers fqr value with- 
out knowledge, are void ; that is to say, for some classes of persons 
deeds are required to be recorded, and as to other classes they are 
valid without record. Then adopting the reasoning of the Court of 
Appeals in the Beckhaus Case that, recording being required for some 
purpose, recording is "required" under this statute, it seems to us that 
the ap|)Iication of , thèse authorities to this situation is too clear to 
need further argument, which might be well grounded upon the case 
of Engli^h V. Ross, supra. 

The effect of this is tp deprive the case of Kemper v. Campbell, 44 
Ohio St. 210, 6 N. E. 566, of application, because the case at bar is 
affected peculiaHy by the provisions of the bankruptcy law, construed 
as we find it by the cases cited from the Fédéral Reporter. 

There are, moreover, such vital différences between the facts in 
Kemper v. Cami^bell and in the case at bar that that case might per- 
haps be (iisreirarded, even if the construction we place upon the bank- 
ruptcy law did not compel that course. It would seem to be a fair 
position to take that one who assumes to receive to himself what he 
intends to hâve no other efifect than a mortgage should be held to the 
incidents of a mortgage, and that one ought not to be permitted, in 
the face of equities such as exist hère, to daim, in one breath, that 
his papers were but mortgages. and, in the other, that, although they 
were mortgages, he was entitled to the safeguards surrounding ab- 
solute transfers. 

In Kemper v. Campbell, a deed, absolute in form, intended, how- 
ever. to «ecure the nayment of money d 'e from the irtaker to the 
grautee, aud wliich the court said need not hâve been recorded to give 
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it prevalence over a subséquent assignment for creditors, was given, 
for the greater part, for a new considération passing from the grantee 
to the grantor. It was ofï record for two months, and no question at 
ail arose as to the good faith of the transaction or that any crcditor 
becàme such upon the faith of the apparent ownership of the prop- 
erty by the grantor. The court in its opinion says (page 214 of 44 
Ohio St., page 567 of 6 N. E.): 

"It is not a proper inortgage. In equlty it Is construed to be such for the 
purpose of preventing imposition and Injustice; but at law It is simply, what 
on its face purports to be, an absolule eonveyance in fee simple. And no 
other or différent construction will be placed on the deed, unless necessary to 
accompllsh the ends of justice. To do otherwise would be foreign to the spirit 
of equlty, and would violate the plalnest prinelples upon whlch equity juris- 
prudence has always been administered by the courts. No one of the maxims 
of equity is of more unvarylng application than that 'he who seeks equity 
must do equlty.' " 

We comiiiend this language to the parties and counsel in this case. 
To give Kemper v. Campbell the effect claimed for it by deferdmts 
would be, under the circumstances of the case at bar, to work out in- 
stead of to preyent "imposition and injustice." The bank, through the 
assignée, in this instance is not hère doing the equity it seeks. 

[5] If, however, we are wrong in so applying the cases çited above, 
and it is not the law that an unrecorded deed is subject to the treat- 
ment we bave attempted for the deeds inyolved in the proceeding 
before us, there is another reason why, in the judgment of the court, 
the spécial master was right in his report in favor of the comohinant. 

Groll testifies that thèse deeds were to be severally handed back to 
Cahill as Cahill redeemed them, either by selling the property con- 
veyed by them, respectively, or by otherwise meeting the obligations 
against which they were ratably applied. Mr. Warden, testifying as 
a lawyer, is not willing to state the matter the same way. His tes- 
timony is : 

"It was understood at the time that Mr. Cahill could pay his indebtedness 
and bave the property retransferred to, him at any tiiiie wltliin a reasonable 
tlme. Tbat was the understanding and intention of Mr. Cahill fbere." 

However, and without at ail suggesting that Mr. Warden's gen- 
eralization just quoted manifests an intention to testify other than 
truthfully, the circumstances suggest very clearly that the arrange- 
ment was as Groll repeatedly says, for that was the arrangement that 
the parties acted upon. It was not deemed necessary whcn Cahill 
effected a sale of the niost important property to Armbruster and 
Vajen tijat the title should be retransferred to Cahill; but he was 
permitted, with the knowledge of ail of the parties, to make deeds 
to thèse people as if his title was unaffected by the deed lying in the 
possession of the bank. And as to one other parcel, when a portion 
of it was sold, the deed in Groll's possession, representing the whole 
parcel, was actually handed back. There are other circumstances 
which support the conclusion that thèse papers, although in Groll's 
possession, were not by the parties considered to be effective to trans- 
fer title from Cahill to Groll, 
1S9 F.— 10 
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The facts raise the question of whether delivery such as îs neces- 
sary to effect a transfer of property was ever made. If it were un- 
derstood by maker and grantee that the title to the grantee was not ac- 
tually passing with the possession of the deeds in the grantee, but that 
those apparent muniments of title were subject to the informai recall 
of the grantor up to the timethat something else was done, to wit, re- 
cording by the grantee, in order to finally effect the purpose of the in- 
strument, then we deem it to be clear that the delivery did not become 
effective until the grantee did the iinal act which would give the instru- 
ments complète effect. 

Delivery may be accomplished in many ways, and without formal- 
ity ; but it is not concluded until there results f rom it final and ab- 
solute transfer to the grantee of the rights of which the instrument 
speaks. It is true that, unexplained, mère tradition of a deed from 
the maker to the person to whom it is made or to some person for 
his use suggests delivery, and this is so because of the presumption that 
the instrument is taken by the receptor for the purpo'ses of its exécu- 
tion. But this is presumption only, overthrown if it is plain that in 
the tradition either the grantor is not intending to part with the title 
described in the deed, or that the receptor is not exercising acceptance 
of the title as passing out of the grantor to him. The criterion of a 
delivery, in whatever form, is that through it the grantor absolutely 
parts with control of the instrument. That both Cahill and GroU con- 
sidered the latter's holding of each of thèse deeds to be subject to the 
former's recall is, as we hâve said, clearly the évidence. Delivery, 
therefore, was not complète and effective until some act was done 
which was within the contemplation of the parties and which ended 
Cahill's dominion over the papers. That act was to file them for rec- 
ord, which was an evenuality clearly within the plans of the parties 
when they were made. Then only was there delivery. 

If this position is tenable, then the préférence which Cahill unques- 
tionably undertook to make to the bank and the bank undertook to ob- 
tain, on the 7th of January, 1904, was not completely effective until 
the 4th of January, 1909, when the deeds were filed for record which 
date is within four months of the filing of the involuntary pétition. 

The findings and report of the spécial master are approved and 
made the order of the court. 



LEWIS V. FBICK, Immigration Inspecter. 

(Circuit Court, E. D. MIchigan, S. D. April 20, 1911.) 

1. Aliens (§ 54*) — Déportation— DETERMINATION by Department— Concltj- 

SIVENESS. 

A determfnation by the Department of Commerce and Labor of a ques- 
tion of fàct involved in a déportation proceeding is not revlewable by 
the courts, if stist'ained by some évidence, but errors of law may be re- 
vlewed. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 
54.*} 



»For other cases see sume topic & § number in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 



LEWIS V. FEICK 147 

2. AlIENS (§ 53*) — E-^TTÎT— FaCTS NOT CoNSTITtTTTNG. 

Where an alien has had an established résidence and occupation In the 
United States for six years, and lie crosses tiie l)order into a foreign 
country not liis native country for a mère temporary purpose, and re- 
t'urns wittiin an liour, especially at a point like the Détroit- Windsor cross- 
lug, the return eannot be deemed an entry within the immigration laws. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 53.*] 

3. Aliens (§ 5.3*) — Déportation — Geounds. 

That an alien was convicted of or pleaded guilty to disorderly conduct 
on withdrawal of a charge of housebi"eaking does not show conviction 
or admission of a crime or misdemeanor involviug moral turpitude war- 
ranting déportation. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

4. Aliens (§ .53*)— Déportation — Grounds. 

An alien eannot be deported for unlawful entry, where the only com- 
plaint relates to an offense comniitted long after bis entry. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

5. Aliens (5 53*) — Depobtation — Grounds. 

An alien eannot be deported as having procured bis admission by false 
and niisleadlng statements, where any suoh statements were made on his 
return. and not on his entry Into the country, and related not to Uimself, 
but to a woman accompanylng him. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 53.*] 

6. Aliens (^ 53*) — Déportation— Grounds. 

luniiiffration Act Feb. 20. 1907. c. 1134, § 2, 34 Stat. 898 (U. S. Comp. 
St. .''tipp. inoo, p. 448), excludes from admission an alien who attempts to 
brlng in a woman for immoral pnrposes. Section 3 makes It a felony for 
au alien to Import an alien woman for such purposes, and autbortzes dé- 
portation on conviction. Held, that an alien may be dei)orted on ac- 
count of importiug a woman for immoral purposes only on conviction of 
that offense. 

(Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

Pétition by Samuel Lewis for a writ of habeas corpus against G. 
Oliver Frick, Immigration Inspector. Petitioner discharged. 

VVatson, U. S. Atty., and Bland, Asst. U. S. Atty., for Inspector in 
Charge. 
Florian, Moore & Wilson, for petitioner. 

DENISON, District Judge. Tlie petitioner, Samuel Lewis, came 
from Russia, to this country, entering at the port of New Yorl<, and 
regularly passing inspection, on September 20, 1904. He lived in, or 
in the vicinity of, New York, until March, 1910, when he came to 
Détroit, where he has since made his home, and worked as a painter 
and paper hanger, and it is undisputed that he was industrious and 
orderly and in no trouble until November 17, 1910. On that day, he 
went across the river, from Détroit to Windsor, remained not more 
than an hour or so, and brought back with him, into the United States, 
a woman claimed to be his wife. On this occasion, he made to the 
immigration officers a statement as to the woman and her récent his- 
tory, some part of which statement was concededly untrue. In De- 
cember following he was indicted by the grand jury for violation of 
section 3 of the immigration law (Act Feb. 20, 1907, c. 1134, 34 Stat. 
S98 [U. S. Comp. St. Supp. 1909, p. 447]) as amended March 26. 1910 

>Fur oitier eues »ee saine toplc & S kdubkb in Dec. & Am. Uigs. Uit)7 ta date, & tlvp'r Indexes 
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ÇAct Mardi 26, 1910, c. 128, 36 Stat. 263), the sole charge being that, 
in bringing this woman across the river on November 17th, she was, 
by him, imported for an immoral purpose. This indictment duly came 
on to be tried in the District Court of this district, and on March 23, 
1911, the trial jury rendered a verdict of not guilty. The issue was 
whether the woman was in fact, or was believed to be, his lawful wife. 
On November 24, 1910, he was arrested by an immigrant inspecter 
upon a warrant of arrest issued by the Department of Commerce and 
Labor, and specifying, as its moving causes: (1) That he had been 
convicted of or admitted having committed a felony or other crime or 
misdemeanor involving moral turpitude prior to his entering the 
United States; (2) that he had brought into the United States a wo- 
man for immoral purposes ; (3) that at the time of his entry (Novem- 
ber 17, 1910), he was likely to become a public charge; and (4) that 
he entered without inspection, and hence was unlawfuUy in the coun- 
try. Certaiq hearings and examinations were held before the inspect- 
ors. Complaint is made concerning some features of thèse examina- 
tions, an^d it is said that he did not hâve a fair hearing or such hear- 
ing as the law requires. So far as concerns the main question of fact 
into which the department undertook to examine, viz., the importing 
of the woman, I do not see sufficient ground for thèse complaints, and 
if the "department had jurisdiction, under the existing circumstances, 
to hear and détermine this question of fact and to déport upon that 
ground, I should not undertake to review its conclusion. What I un- 
derstand to be a complète file copy of the department proceedings 
does not show any formai finding by the department upon the charges 
made, but that is, probably, not material, because on February 14, 
1911, the Secretary of Commerce and Labor issued his warrant of 
déportation, reciting that, after due hearing, he had become satisfied 
that Lewis, who landed at Détroit, Michigan, from Canada, November 
17, 1910, was in this country in violation of the immigration law as 
amended March 26, 1910, in this, to wit: 

"ïhat the said alien was a member of the excluded classes In that he has 
been convicted of and admlts having committed a felony or other crime or 
misdemeanor involving moral turpitude prior to his entrj' into the United 
States ; that he procured, imported, and brought into the United States a 
woman for an immoral purpose ; that at the time of his entry into the Unlte(J 
States he was a person likely to become a public charge ; and that he is un- 
lawfuUy within the United States, in that he secured admission hy false and 
misleading statements thereby entering without the inspection contemplated 
by law, and may be deported in accordance therewlth." 

Thereupon, the warrant directed that he be taken to New York and 
be from there deported to Russia. February 28th, the department di- 
rected that his déportation be stayed until he was released by the court 
authorities in connection with the pending indictment. March 23d, 
Mr. Frick was authorized to stay déportation for 10 days further to 
enable Lewis fô submit additional information. Lewis, by his at- 
torneys, submitted to the department, at Washington, a showing that he 
had been acquitted on the indictment, and also some character évi- 
dence, April 13th, and, it is to be assumed after this additional show- 
ing, the Secretary withdrew the stay and directed Mr. Frick to ex- 
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ecute the warrant immediately. Thereupon, a writ of habeas corpus 
was allowed from this court. Mr. Frick, appearing in person and by 
the United States district attorney, makes return. The foregoing 
facts and others to be hereafter mentioned, appear without dispute 
either from the pétition and return or from the statements made by 
Mr. Krick and the District Attorney in open court upon the hearing. 
The immigration inspecter insists that this court is without jurisdic- 
ton to make the inquiry which will be necessary in order to release the 
petitioner from custody, while the petitioner insists that the depart- 
ment was without jurisdiction to issue the warrant. 

[1] It is entirely clear that when the petitioner, in such case, is an 
alien, and when the right to déport him dépends upon a question of 
fact and when there bas been a hearing by the department of that ques- 
tion, such hearing being upon disputed évidence, and the conclusion of 
the Secretary is based upon sonie évidence, such conclusion cannot be 
reviewed by the courts, and if the fact so found does, in law, justify 
the déportation, it must proceed, however mistaken the conclusion of 
the department niay seem to the court to hâve been. On the other 
hand, it is equally clear that errors of law, by the department, may 
be reviewed by the courts ; that an erroneous conclusion of law, made 
by the department, cannot be sustained by being mistakenly called a 
conclusion of fact; that a conclusion of fact based upon no évidence 
tending to support it is of no force ; that the hearing at which no évi- 
dence is introduced is no hearing; and that the secretary's authority 
for déportation must be found in the statute. See cases cited in note 1. 

[2] Except as to the charge as to the woman, ail the charges dépend 
upon the theory that Lewis' entry into the United States was on No- 
vember 17, 1910. I think this is a wholly mistaken theory, on the un- 
disputed façts. There bas been a great diversity of holding under 
varying circumstances as to the effect of a temporary return to his 
native country by an alien who had established a domicile in this coun- 
try. Sometimes it is quite clear that the return theref rom to this coun- 
try must be considered a new entry, and sometimes whether a new 
entry might be a question of fact; but I find no case supporting the 
theory that where an alien bas an established résidence and occupa- 
tion in this country which bas extended, as in this case, for six 
years, and where he crosses the border, not into his native country 
but into another foreign country and so crosses for a mère temporary 
purpose, and returns within an hour — particularly at a point like the 
Détroit- Windsor crossing where hundreds are crossing and recrossing 
every day^I find no support for the theory that the return in such 
case can be considered as the entry to which the immigration laws 
relate. See cases cited in note 2. 

[3] It is conceded that the charge relating to having been convicted 
of or admitting a felony or other crime or misdemeanor bas no basis 
whatever, excepting that two or three years before coming to Détroit 
and after he had been two or three years in this country, Lewis was 
arrested by the New York police on the charge of housebreaking, that 
this charge was withdrawn, and a charge of disorderly conduct placed 
against him, and that to this he pleaded guilty (or perhaps was con- 
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vîcted) and paid a fine of $10. It is further said that at about the 
same time and in Atlantic City Lewis was convicted as a disorderly 
person and paid a small fine. It does not appear, however, that this 
Atlantic City chargée was ever brought to Lewis' attention in the 
department proceedings. As to the New York City charge, Lewis in- 
sisted from the beginning that he was guilty of nothing, and did not 
know what he was arrested for, and paid a fine because he was ordered 
to. In this matter, the department may suspect that Lewis was guilty 
of housebreaking or that he was consorting with thieves and burglars, 
but he has neither admitted nor been convicted of any such thing. 
Certainly, there is no basis for the idea that disorderly conduct, fined 
$10, is a "crime or misdemeanor involving moral turpitude," any more 
than is the case of carrying concealed weapons, considered by Circuit 
Judge Ward in Ex parte Saraceno (C. C.) 182 Fed. 955. 

[4] Jurisdiction to déport cannot rest on this charge; and this with- 
out regard to the date of the ofifense which was long after Lewis' actual 
entry into the United States. The latter considération alone would end 
the question. 

As to the accusation that at the time of his entry he was likely to 
become a public charge, it is to be noted, first, that this has to do with 
his actual entry in 1904, as to which no claim is made and no proof 
taken ; second, that at the time of the Windsor-Détroit crossing, he was 
able bodied, industrious and self-supporting, and nobody has suggested 
the contrary; and, third, that the proposition advanced by the depart- 
ment as the only one upon which this claim was ever thought to rest 
is that inasmuch as he was bringing in a woman contrary to law, he 
was likely to be arrested and convicted and imprisoned and so become 
a public charge. It there fore appears that this élément of his offense 
is collatéral to the other or importing charge and must stand or fall 
therewith even if it could otherwise hâve force. 

[5] The final ground recited is that he procured admission by false 
and misleading statements. It is conceded by the inspector that this 
relates wholly to the Windsor-Détroit admission of November, 1910, 
and on this subject, it is to be observed, first, that this was not the time 
of his admission to the country; second, that his alleged false and 
misleading statements related wholly to the woman and had nothing 
to do with himself or his right to admission; and, third, that if their 
falsity had been discovered when made, he would, nevertheless, hâve 
had a perfect right to return to his domicile in Détroit. This ground of 
déportation, obviously, cannot stand on its own merits, and is collatéral 
to the charge of importation. 

This leaves for considération only the last named charge, viz., that 
relating to the woman. The jury found Lewis not guilty. From my 
familiarity with the évidence, I can say I think the évidence as fully 
developed on the trial (it being, in a substantial way, the same as the 
évidence before the department) justified a strong suspicion that Lewis 
was guilty, but did not justify a conviction under the rules of criminal 
law. Thè case is one where the courts could not review the conclusion 
of the department, if the department has jurisdiction to hear such 
question at ail. 
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[B] However, I am unable to find in the immigration law any au- 
thority whatever for deporting an alien because he bas imported a 
woman for immoral purposes. Sucb importation might be fully proved, 
or, indeed, might be admitted by the alien, and still the department 
would hâve no jurisdiction to déport. It has such jurisdiction only 
under section 3, and that exists only in case of conviction. 

I am led to this conclusion by study and comparison of sections 2 
and 3. Section 2 excludes from admission into the country a person 
who attempts to bring in a woman for immoral purposes. In terms, it 
applies only to excluding one who is attempting to get in, but it has 
been construed to be effective by relation in deporting those who had 
entered; and I accept that construction. Whether it could, in any 
event and standing by itself , be a basis for deporting an alien who had 
established and maintained a domicile in this country for six years, 
and in a case where the offense had nothing to do with the entry of the 
person to be deported, it is not necessary in this case to décide. 

By section 3, Congress has provided that where the woman imported 
is an alien, and the person importing is an alien, a f elony is committed ; 
and that the person who is convicted of this felony may be deported. 
Under the gênerai rules of statutory construction (Noyés, C. J., in 
Wong Yun v. U. S., 181 Fed. 313, 104 C. C. A. 535), the intent seems 
clear that out of the gênerai class covered by section 2, Congress has 
selected a particular class named in section 3 and submitted it to a 
severe punishment, but, in connection therewith, has limited the right 
to déport to cases where there is a conviction. 

The right to prosecute criminally and the right to déport are incon- 
sistent as concurrent rights. They cannot both be exercised at the 
same time. Congress saw the necessity of making the proceedings 
successive; and it clearly and probably purposely made the second 
step dépend on the resuit of the first step. 

The conclusion is inévitable that the déportation warrant is void, 
and that the petitioner should be discharged. An order may be entered 
accordingly ; but the discharge may be stayed for a f urther period of 
10 days to enable the district attorney to perfect an appeal, if desired. 

NOTES. 

The followlng notes cover ail pertinent cases found In the Fédéral Reporter 
sluce volume 150. Chinese cases are (generally) not included, because they 
are sul generis. Eodgers v. TJ. S. (O. C. A., 3d Circuit) 152 Fed. 346, 81 C. 
C. A. 454. AU relevant Suprême Court cases are revievved in the citations. 

Note 1. — The jurisdiction of the fédéral courts on habeas corpus, in cases 
where the Department of Commerce and Labor has ordered déportation. 

A. Instances Where JuRisoicriON Discussed and Sustained. 

(1) U. S. v. Nakishima (O. C. A., 9th Circuit) 160 Fed. 842, 87 C. C. A. 646. 

(2) U. S. V. Watchorn (O. C.) 160 Fed. 1014 (Ward, Circuit Judge.) 

(3) Ex parte Petterson (D. C.) 166 Fed. 539 (Purdy, District Judge). 

(4) U. S. V. Williams (D. C.) 173 ITed, 626 (Hand, District Judge). Be- 
cause determined by a question of law. 

(5) Botis V. Davies (D. C.) 173 Fed. 996 (Sanborn, District Judge). See 
comments on attempt of department to stand ou inapi)licable laws (pages 
1001, 1002). 
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(6) Ex parte Koerner (C. C.) 176 Fed. 478 (Whltson, District Judge). Ques- 
tion of law Inrolved. Cases reviewed. 

(7) Ex parte Sibray (G. 0.) 178 Fed. 144 (Orr, District Judge). Dis- 
cussion on page 150. 

(8) Davis V. Manolis (C. C. A., 7tli Circuit) 179 Fed. 818, 103 0. C. A. .310. 
Oontrolling question held to be one of law. 

(9) Sprung v. Mortou (D. C.) 182 Fed. 339 (Waddill, District Judge). 
Cases reviewed on pages 333-335, 339. 

B. INSTASCES Wheee Jubisdiction Denied. 

(1) U. S. V. Watcliorn, Re Ftinaro (C. O.) 164 Fed. 152 (Ward, Circuit 
Judge). Tlils décision seems not to cousider tlie point tliat tlie Secretary 
had no jurisdiction unless an "admission" was invoived. In so far as it 
seems to liold tlie Secretary 's décision final on a question of law, see Ex parte 
Saraceno and In re Nicola, iufra. 

(2) Ex parte Crawford (D. C.) 165 Fed. 830 (Adams, District Judge). 

(3) Re ïang Tun (C. C. A., 9tli Circuit) 168 Fed. 488, 93 O. C. A. 644. 

(4) U. S. V. Williams (D. O.) 175 Fed. 275 (Hand, District Judge). 

(5) Edsell V. Mark (C. C. A., 9th Circuit) 179 Fed. 292, 103 C. C. A. 121. 

(6) De Brûler v. Gallo (O. C. A., 9th Circuit) 184 Fed. 566. In ail of tliese 
cases, there was invoived what was thought to be an "admission," so givlng 
effect to the finality section, and tbe controlling question was thought to be 
one of fact. 

C. Conclusion. 
That inferences of law from undisputed facts are to be finally drawn by 
the courts and not by the department is clearly shown by the tvvo la test 
cases f rbm ; the Second circuit : 

(1) Ex pajcte Saraceno (G. C) 182 Fed. 955 (Ward, arcuit Judge), hold- 
ing that there is no authority to déport unless the person is a memLer of one 
of the statutory classes, and that the décision of the department is not bind- 
tng if not based on any évidence. "It is impossible to avoid the conclusion that 
the real ground for the order is that the immigration authorlties think the 
alien is an undesirable citizen, which is a class not excluded by the immigra- 
tion law." 

(2) In re Nicola (C. C. A.) 184 Fed. 322. The question of citizenship, as 
one of law on undisputed facts, was considered, and the order of the immi- 
gration offlcer reversed. 

Note 2. — The case of an alien who bas a domicile in the United States, but 
returns to his native country, and whose re-entry into the United States is 
challenged. 

A. Instances Where Admitted. 

(1) Rodgers v. U. S. (C. C. A., 3d Circuit) 152 Fed. 346, 81 C. C. A. 454. 
Had resided in U. S. four years: returned to native country four months. Act 
of 1903 is considered, but upon reasons applicable to act of 1907. 

(2) U, S. V. Nakishima (C, C. A., 9th Circuit) 160 Fed. 842, 87 C. C. A. 
646. After two years' résidence in United States, had been in native country 
two years. 

(3) Sprung v. Morton (D. C.) 182 Fed. 330 (Waddill, District Judge). 
Nine months In native country, after several years in United States. See 
page 337, for review of cases. 

B. Instances of Exclusion. 

(1) Taylor v. U. S. (C. C. A., 2d Circuit), 162 Fed. 1, 81 C. C. A. 197. 
This case discusses whéther the statute covers an alien who is not also an 
immigrant. It was by a divided court, bas been doubted by the Circuit Court 
of Appeals for the Ninth Circuit (160 Fed. 842), and reversed (on another 
point) by the Suprême Court (207 U. S. 120, 28 Sup. Ct. 1, 52 L. Ed. 95). 

(2) Re Punaro (C. C.) 164 Fed. 152 (Ward, Circuit Judge). In native 
country for five months, after being in United States six years. 
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(3) Ex parte Crawford (D. C.) 165 Fed. 830 (Adams, Dlstr'et Judge). 
Circumstances not stated. 

(4) U. S. V. Hoofc (D. C.) 166 Fed. 1007 (Morris, District Judge). A 
return to native country for four days only. 

(5) Ex parte Peterson (D. C.) 166 Fed. 536 (Purdy, District Judge). Nine 
montlis in native country, after five years In United States. 

(6) Looe Shee v. North (C. C. A., 9tti Circuit) 170 Fed. 566, 95 0. O. A. 
646. Tljis case holds that the admission continues inclioate until the end 
et the specified probationary period. It does not relate to a domicile once 
perfected. 

(7) U. S. V. Villet (C. C.) 173 Fed. 500 (Holt, District Judge). The 
resuit reached depended on the departmental considérations stated. 

(8) Ex parte Pîoffman (C. C. A., 2d Circuit) 179 Fed. 839, 103 C. C. A. 
327. A return to Kussia for three months, after three years in United States. 

C. Conclusion. 

The rule seems falrly settled In the Second circuit that the second entry 
Is to be treated as a new original, and In the Third and Ninth, to the con- 
trary. Judge Taylor's opinion in U. S. v. Aultman (D. C.) 143 Fed. 922, 
afflrmed in 148 Fed. 1022, 79 C. C. A. 457, Indicates that the latter view Is the 
law of thls circuit. It concerns a contract laborer, and an older law, but I 
see no distinction In princlple. 

It Is to be noted aiso that Lewis Is ordered deported to Russia, and his 
entry from Russia was in 1904. If his cros.slng of November, 1910, was the 
unlawful admission, he should hâve been deported to Canada. 



SHELTON V. CANADIAN NORTHERN RT. CO. 
(Circuit Court, D. Minnesota, Fourth Division. April 19, 1911.) 

1. Tbial (§ 136*) — Construction of Foeeign Law— Questions of Fact and 

La Vf. 

Where the construction of statutes of a foreign country arises in a 
fédéral court of the United States, it is a question of fact and not of law. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 318-327 ; Dec. Dig. 
§ 130.*] 

2. Courts (§ 98*)— Conclusiveness. 

A holding by the Canadlan courts that Canadian Railway Act 1906, § 
284, providing that a railroad company shall not be relleved by any no- 
tice, condition, or déclaration If the damages arise from Its ovvn négli- 
gence, Ineludes contracts is binding on a fédéral court of the United 
States required to apply such section. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 324; Dec. Dlg. 
S 98.*] 

3. Caeeiees (§ 2.34*) — Contract— Limited Liability— Foreign Contract. 

Since, under the law of Canada, a carrier granting a shipper a free 
pass to care for his stock and goods in transit, may by contract relieve 
Itself from liability for injuries to such caretaker, even though arising 
from the négligence of the carrier or its servants, a contract so made in 
Canada, governing a shipment wholly between Canadlan points, would 
be entorced In an action in the fédéral court sitting In Minnesota for in- 
juries to a shipper In Canada, though such contract was contrary to the 
public poUcy of Minnesota or of the United States in so far as It at- 
tempted to exempt the railway from liability for négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 965, 1263, 1538 ; 
Dec. Dlg. § 234.*] 

•For other cases see same topic & S numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Iadexe« 
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4. Cakeïers (? 318*) — Injuries to Passengeb— Négligence. 

Where a passenger was injui'ed in a wreck caused by the fallure of a 
switeh tender to throw a switch so that the train would go onto the main 
line, causing the train to pass onto a slde track and run into a train 
standing thereon, the facts showed ordinary négligence, and not a wan- 
ton or maliclous Injury. 

[Ed. Note.— For other casée, see Carriers, Cent. Dig. §§ 1307-1314; 
Dec. Dig. § 318.*] 

5. Carriers (§ 307* — Injury to Passengee— Limited Liabilitt. 

The public policy of the United States as declared by the Suprême 
Court allows a rallroad Company to exempt Itself from liability even for 
its own négligence in the case of a person traveling on a f ree pass. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1252-1259 ; Dec. 
Dlg. § 307.*] 

6. Carriers (§ 158*) — Transportation of Goods— Valuation. 

Where a carrier's transportatlon eontract provlded that It should not 
be liable for more than $1,200 for the contents of plalntlfTs car, It was 
liable for such proportion of that amount as the value of the property de- 
stroyed bore to the value of ail the property in the car. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 663-667, 69»- 
710 ; Dec. Dlg. § 158.*] 

7. Carriers (§ 158*) — Conversion of Property— Contbact. 

A carrier's eontract for the transportatlon of property providlng that 
It should only be liable for !fl,200 for the contents of a car had no appli- 
cation to a cause of action for the carrier's conversion of property in the 
car not destroyed, and to which plaintifC was entitled to recover the value 
of the property at the time it was converted. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 663-667, 099- 
710 ; Dec. Dlg. § 158.*] 

At Law. Action by Sylvester J. Shelton against the Canadian 
Northern Railway Company. Judgment for a part only of the relief 
demanded. 

The plalntlff, a résident of South Dakota, entered into a eontract In Canada 
with the défendant company for the transportatlon of a car load of house- 
hold goods and live stock from Emerson Junction to Lloydminster, both In 
the Dominion of Canada. The car was wreelced, admlttedly through the 
négligence of the défendant, at a station called Borden, Canada, some 160 
miles east of the point of destination. In the wreck the plaIntIfiC was Injured, 
some of the live stock klUed, and the household goods more or less destroyed. 
He brings this suit for damages for the Injury to hlmself and to some of his 
Personal effects, and also to recover the value of that part of the goods not 
destroyed, which he claims was converted by the défendant to its own use. 
The eontract of carriage which was slgned by the plalntlff contalned among 
other things, a récital that the company would not be responsible for an 
amount exceedlng $1,200 for the contents of the car, and the followlng provi- 
sion: "In case of the company grantlng to the shipper or any nominee or 
nominees of the shipper a pass to ride on the train In which the property 
Is being carrled, (or the Qurpose of taking care of the same while in transit 
and at the owner's rlsk, as aforesald, then, as to every person so traveling 
on such a pass the company Is to be entlrely free from liability, in respect of 
his death, Injury or damage, and whether it be caused by the négligence of 
the company, or its servants or employés or otherwise howsoever." The eon- 
tract also contalned the v»'ords "Pass man in charge." The défendant denled 
ail responsibility as far as the injuries Personal to the plalntlff were con- 
cerned. 

•For other cases see same topic & § hu.mbek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Mr. Larabee and John A. Shelton, for plaintiff. 

Hector Baxter, Mr. Clark, and Pierce Butler, for défendant. 

WILLARD, District Judge (orally). In this case the first question 
to be considered is whether the défendant is liable in damages under 
the law of Canada for the personal injuries received by the plaintiff. 
Jt is claimed by the plaintiff that section 284, par. 7, of the Railway 
Act of 1906, expressly provides that the company cannot exempt itself 
from liability for loss occurring through its own négligence or that of 
its servants ; and that the provisions of section 340 which allow the 
Board of Railroad Commissioners to détermine to what extent a con- 
tract limiting liability may be made, do not authorize that board to in- 
fringe the provisions of section 284. In other words, that the Board 
of Railway Commissioners can allow contracts limiting liability, but 
not to the extent of limiting liability for accidents occurring by the 
négligence of the railway company. 

[ 1 ] It has been suggested that the détermination of this question in- 
voîves a construction of thèse two provisions of the act, and that con- 
sequently it is a question of law and not of fact. But it is well settled 
that, when a question arises in this court as to foreign law, it is a ques- 
tion of fact and not of law. What the law of Canada is must be 
proved by évidence. 

In this case it is not the duty of this court to compare thèse two sec- 
tions, and to détermine from a construction of them alone whether the 
Board of Railway Commissioners had power to authorize a contract 
releasing a railway company from liability for an in jury occurring 
through its négligence. He would be an unwise man who would 
undertake to détermine from foreign statutes alone what the law of a 
foreign country was. The law of a foreign country, like our own law, 
consists not only of statute law, but more in the construction placed 
upon the statutes by the courts of the country by which they are en- 
acted. There is a good illustration of this proposition in this very case. 
Section 284 says that the company shall not be relieved by any notice, 
condition, or déclaration, if the damages arise from its own négligence. 
If I were going to construe that section myself, I should hâve some 
difficulty in saying that it included a contract. 

[2] The Législature, it seems to me, has very carefully refrained 
from the use of the word "contract" ; yet it is agreed by the défendant 
that, by the construction given to the law by the courts of Canada, it 
does include the word "contract." I am bound, of course, by that con- 
struction, and must hold that it does include contracts. So, in deter- 
mining whether the Board of Railway Commissioners has a right to 
allow a certain contract which limits the liability of a railway company, 
I must be governed by the décisions of the Canadian courts upon that 
subject. 

This question may be viewed from two standpoints : The first relates 
to the effect of the approval by the Board of Railway Commissioners 
of this contract. It has been proved that the précise contract which 
was signed in this case by the plaintiff has been approved by the Board 
of Railway Commissioners. From the déposition of Mr. Chrysler, 
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which was ofFered in évidence, it appears that he is a lawyer practicing 
in Canada, and his testimony as to what the law of Canada is is compé- 
tent évidence in this case : Âlso his testimony as to what the légal efïect 
in Canada, of thèse varions provisions is is compétent. He testified as 
foUows: 

"Q. Looking again at Exhibit C, and the form of contract annexed thereto, 
will you say whether that is such a form of contract as the board under 
the provisions of the railvvay act then in force had ijower to approve?" 

That contract is identical with the contract hère in question. 

"A. Yes; a contract of this description when approved by order of the 
board has the force of law in Canada as if enacted by statute." 

It is therefore proven in the case that this contract has the same force 
as if it had been included in an act of the Canadian Parliament. 

[3] We hâve, then, hère a law of Canada which expressly authorizes 
this contract, and expressly allows a railway company to limit its lia- 
bility for the transportation of a person riding on a f ree pass, even for 
its own acts of négligence. Under that construction of the law it is ap- 
parent that the plaintifï could not recover in Canada if he had brought 
his action there. In my judgment the same resuit must be reached if 
we take the other viewpoint; that is, from the authorities and from 
the décisions of the Canadian courts. 

It has been held in the first place, and it is not disputed by plaintifï, 
that there can be a limitation of liability, even for the négligence of the 
Company, so far as respects the value of the property injured. It is not 
denied that the limitation contained in this contract with regard to the 
value of the property is good, even against the provisions of section 
284, and in a case where by the law of négligence the company would 
be liable. That would go far to show that the provisions of section 284 
were not absolutely controUing. It was not beyond the power of the 
railway company, even without the sanction of the Board of Railway 
Commissioners to make a contract in some way limiting its liability. 
But the courts hâve gone further than that, and they hold that it is 
compétent for railroad companies in the case of persons traveling, as 
this plaintifï was, upon a free pass accompanying stock, to provide that 
they shall not be liable for any injury to the person so traveling, even 
though the injury be caused by thé négligent act of the railway com- 
pany or its servants. 

The case of Goldstine v. Canadian Pacific R. W. Co., 21 Ontario 
Appeal Reports, 576, involved this identical contract. The contract is 
set out at considérable length, and it turns out to be precisely the same 
as the contract hère. In that case the court said at page 579 : 

"Quite independently of the spécial contracta having been approved by the 
Board of Railway Commissioners, it was, accordlng to the décisions In Hall 
V. North Eastern R. W. Co. (1875), L. R. 10 Q. B. 437, and Bicknell v. 
Grand Trunk R. W. Co. (1899), 26 A. R. 431, qulte compétent for the shlppers 
or their nominee to agrée with the défendants to travel at their own risk 
of Personal Injury in considération of being allowed to travel free." 

That décision to my mind settles the controversy, so far as the law 
of Canada is concerned. It not only holds that it is compétent for a 
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railway company to make thîs contract independently of the approval 
of the Board of Railway Commissioners, but it also makes a far more 
important holding, namely ; that this man was traveling f ree, and that 
he was not being carried for hire. 

In the case of Bicknell v. Grand Trunk R. W. Co., 26 Ontario Ap- 
peal Reports, 431, it is stated in the syllabus, as follows : 

"A contract was made by a railway company for the carriage of cattle 
to a point on tlie Une of a Connecting railway company at a flxed rate for 
the whole journey. The contract iirovided that the shlpper (or hls drover) 
should accompany the cattle ; and that the person in charge should be eutitled 
to a "free pass," but only "on express condition that the railway company 
are not responsible for any négligence, default, or misconduct of any Ulnd 
on the part of the company or their servants." 

It was held that the condition was valid, and could be taken ad- 
vantage of by the Canadian Railway Company. The court in its 
opinion said at page 449 as follows : 

"I hâve come to the conclusion, differing with great respect from the 
learned trial judge that what the plaintiff was to receive and what he dld 
receive was a free pass. That was his own understanding of hls dealing with 
the company as may be seen from hls évidence, although It is now contended 
that hls fare was Included in or was part of what he paid for the carriage of 
the cattle." 

This case, as the case of Bicknell against the railway company is 
important in two respects : In the first place, because it holds that the 
contract in this case was valid ; and, in the second place, because it 
holds that the man was traveling on a free pass. It has been suggested 
that the plaintiff was required to accompany bis stock, and that this 
would make a différence, but that same feature appeared in the other 
case. While the contract may hâve required the plaintiff to accompany 
the stock, yet it nowhere requires the company to carry him for nothing. 
It may be readily conceded to mean that he must accompany the stock ; 
but he must pay bis fare, and then he would be in the same condition 
as any other passenger wbo was being carried for hire. 

I hâve come to the conclusion therefore that under the laws of Can- 
ada the plaintiff cannot recover. This contract was valid, and if he had 
brought his action in Canada he could not bave prevailed. But it is 
claimed that though he could not bave maintained an action in Canada, 
because he had entered into a valid contract which exempted the com- 
pany from liability, yet he can escape the onerous conditions in the con- 
tract by coming into Minnesota and hère maintaining an action; that 
in Minnesota, or anywhere in the United States, that part of the con- 
tract which allowed the railroad company to exempt itself from Ha- 
bility in a case where the injury was caused by its own négligence 
cannot be put in force, because it is contrary to the public policy of the 
United States. 

The case of Railroad Co, v. lyockwood, 17 Wall. 357, 21 L. Ed. 627, 
is relied upon more largely perhaps by the plaintiff' than any other case. 
I hâve examined that and the other cases to which my attention is 
called, but I find no one of them just like this case. In no one of thèse 
cases was the contract made in a foreign country, was it to be per- 
formed in the foreign country, and did the accident happen in a foreign 
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country. Therefore no one of the authorities cited fulfills ail the con- 
ditions of this case. 

In the case of The Glenmavis (D. C.) 69 Fed. 472, which was an 
action for damages in the transportation of goods from some foreign 
port to Philadelphia, the accident happened in Philadelphia. It might 
very well be said that the accident happening in a country where the 
law prphibited a contract relieving the company from liability for its 
own négligence, the liability could be enforced, although there was a 
contract made in a foreign country relieving the company from such 
liability. 

In The Kensington, 183 U. S. 263, 269, 22 Sup. Ct. 102, 104 (46 L. 
Ed. 190) , it appeared that some packages had been shipped from Ant- 
werp to New York. It further appeared that the packages were en- 
tirely destroyed on the high seas, and not in any foreign country where 
the law of such foreign country allowed such a limitation as the Ca- 
nadian law allowed. It also appeared that the ticket which contained 
the limitation was not signed by Mrs. Bleeker or by her daughter who 
were passengers. The S;upreme Court stated the question as f ollows : 

"The contention amounts to this: Where a contract is made in a foreign 
country, to be executed at least in part in the United States, the law of the 
foreign country, either by its own force or in virtue of the agreement of the 
contracting parties, must be enforced by the courts of the United States, even 
although to do so requires the violation of the public policy of the United 
States. To state the proposition is, we think, to answer it." 

The contract in this case was not to be executed in the United States ; 
it was not only made in Canada, but was to be entirely executed in 
Canada. 

The case of Liverpool Steam Co. v. Phœnix Ins. Co., 129 U. S. 397, 
9 Sup. Ct. 469, 32 L. Ed. 788, is much relied upon by the plaintiflf. It 
was claimed in that case that the law of England where it may be said 
the accident happened allowed a limitation of liability even in case of 
négligence on the part of the carrier. There was no proof , however, 
in the court below as to what the law of England was. There was an 
attempt made after the case had been closed to open it, and permission 
was asked to prove the law of England, but it was denied. The court 
said that it would not disturb that ruling ; but it did proceed further, 
and passing that point, discussed the gênerai question as to the conflict 
of laws. It said on page 461 of 129 U. S., on page 479 of 9 Sup. Ct. 
(32 L. Ed. 788) : 

"Our conclusion on the principal question in the case may be summed up 
thus : Each of the bills of lading is an American and not an EngUsh contract." 

It appears in that case that the contract was made in America, and 
the shipment of the goods was from America to England. 

"And so far as concerna the obligation to carry the goods in safety, it Is to 
be governed by the American law, and not by the law, municipal or maritime, 
of any other country. By our law, as declared by this court, the stipulation 
by which the appellant undertook to exempt itself from liability for the négli- 
gence bf its servants is coutrary to public policy and therefore void." 

That statement takes that case eut of the rule which must govern 
the décision in this case. Hère there was no contract made in the 
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United States to be performed in Canada, but it was a contract made 
in Canada, to be performed in Canada and was performed there. I 
see as I stated before, nothing in any of those cases which neces- 
sarily holds that this contract would not bave to be enforced in this 
country exactly the same as it would bave to be enforced in Canada. 
The case of Chicago, Burlington & Quincy Railway Co. v. Gardiner, 
51 Neb. 70, 70 N. W. 508, was one where there was under discussion 
a statute of Nebraska which did not allow a common carrier to limit 
its liability for négligence. It does not appear from the report where 
the accident happened. The goods were transported from Peoria to 
Nebraska, but it does not appear whether the accident happened in 
Nebraska, in lowa, or in Illinois where the statute allowed such limita- 
tion. But it is urged very strongly that the Lockwood Case held that 
the plaintiff in that case, the défendant in error in the court above was 
not a free passenger, but was being carried for hire, and it is insisted 
that that must control in this action. There are two reasons why in my 
judgment that case does not control. The fîrst is that it does not ap- 
pear from the facts in the Lockwood Case that they were the same 
as they are in this case. It is proven in this case that the contract 
was rnade at a rate of $35 and some cents ; that it was a reduced rate ; 
and that it was the rate at which the property was to be carried by 
the railroad company whether a man went with the property or not. 
Under classification No. 14 the railroad company was entitled to charge 
that amount for carrying the property, and was not required to carry 
a man with it for that amount. It seems to me that it would neces- 
sarily follow that if the railroad company was entitled to $35 for 
carrying the property, and they carried him in addition, they carried 
him for nothing. But the more controlling reason is that the courts 
of Canada hâve held that under this classification and under this pré- 
cise contract the man is being carried free, and is not being carried 
for hire. 

So admitting the entire force of the Lockwood Case, and admitting 
that a contract like the contract in the Lockwood Case is contrary to 
public policy, and would not be enforced in this country, although 
the contract was made and was to be performed in Canada, admitting 
ail that, yet to my mind the fact that he was being carried free takes 
this case out of that rule. And the décision hère must be governed 
not by that case, but by the case of Northern Pacific Railway Co. v. 
Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513. It was sug- 
gested in the argument that there was no proof of négligence in that 
case, and that there was no négligence. But I think the case does not 
bear out that statement. On page 448, of 192 U. S., on page 409 of 
24 Sup. Ct. (48 L. Ed. 513), Mr. Justice Brewer says: 

"As the négligence of the company, found by the jury to hâve caused tUe 
deatU," etc. 

So it seems to necessarily follow that there was some négligence. 
Then again on page 451 of 192 U. S., on page 410 of 24 Sup. Ct. (48 
L. Ed. 513) the court said: 

"VA''e shî}.ll assume, however, but without deciding, that the jury were war- 
ranted, considering the absence of the vestibule platl'orm and the hlgh rate 
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of speed In comlng round the curve la flndlng the Company gullty of negll-^ 
gence; but clearly It was not actlng elther willfully or wantonly In running 
îts train at this not uncommon rate of speed, and ail that can at most be said 
is that there was ordlnary négligence." 

It was suggested that in this case there was something more than 
ordinary négligence, but I do not think that the évidence would justify 
the jury in finding that there is anything more than négligence. Cer- 
tainly there was no évidence to show that this engineer wantonly and 
maliciously ran his train onto the side track and into another train. 

[4] It would be going a great way to say that the failure of the 
switch tender to throw the switch so that the train would go on the main 
line was a wanton and malicious neglect. The only thing that can 
be said is that some one was careless, and that is admitted. In the 
Adams Case the Suprême Court held that a contract by which a 
railroad company agreed to carry a passenger free was not contrary 
to public policy; so that even assuming that the courts of this coun- 
try would not enf orce a contract made and to be perf ormed in a f oreign 
country which was against the public policy of this country, yet we 
hâve nothing hère that is against the public policy of this country. 

[5] The public policy of the United States as declared by the Su- 
prême Court allows a railroad company to exempt itself from liabil- 
ity, even for its own négligence, in the case of a person traveling on 
a free pass. That is the case hère; the plaintiff cannot recover at 
ail on account of his personal injuries, and therefore I shall, direct the 
jury accordingly. 

[6] Upon the question of the loss of property I shall charge the 
jury that the railroad company is liable for the value of the property 
which was destroyed by the collision, and that the loss is to be ascer- 
tained by determining what proportion that part of the property which 
was destroyed was to the entire ^mount of property carried. If they 
décide that it is ten-seventeenths of the entire amount carried, then the 
plaintiff is entitled to recover ten-seventeenths of $1,200, -yvhich was the 
maximum amount fîxed by the contract as the value of the contents of 
the car. 

[7] I hâve also indicated that I shall charge the jury that as to the 
property not destroyed the contract has no binding force. The cause 
of action stated in the complaint is for conversion — conversion of the 
property after the accident happened; and for that conversion the 
défendant is liable for what the jury may find was the value of that 
property at the time it was converted. 

r hâve also stated what I shall charge the jury with référence to 
the value of the horses. I hâve not seen any occasion to change my 
mind as to that. 

I do not think that there was any obligation on the part of the 
plaintiff to pay the feed bill. Nor was there any évidence to show 
what the feed bill was, or that it was a reasonable bill. Ail that the 
évidence shows is that the station agent told the plaintiff that the feed 
bill amounted to $165, but it does not show that that Was a reasonable 
charge for taking care of the horses. 
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PACIFIC IMPROVEMENT CO. v. CHATTANOOGA SOUTHERN B. CO. 

(LAMB, Intervener). 

(Circuit Court, N. D. Georgia. March 31, 1911.) 

1. Corporations (§ 308*) — Officers— Compensation. 

The président of a corporation nnay not claim a salary for his services 
as sueh, wherc none was voted him before tbe rendition of the services; 
but, where he reuders extra services clearly outslde the ordinary duties 
of bis office, he may recover the reasonable value of sucli extra services 
under an luiplled promise to pay for theni. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334^1349 ; 
Dec. Dig. § 308.*] 

2. CoKPOKATioNS (§ 308*) — Ofiicers— Compensation. 

The président of a corporation in the hauds of a receiver filed an In- 
tervening pétition for services as président, and alleged that he had ren- 
dered valiiable services to the corporation as président, and that he had 
never received any compensation therefor, and that the corporation was 
justly Indebted to hIm in a specified sum. An amended pétition alleged 
that, at the request of high officiais of the corporation, he devoted a 
great part of his time to the affairs of the corporation and rendered 
services ; that he was nominally recognized by the board of directors as 
the président ; but that his duties were such as mlght arlse out of the 
needs of the corporation ; and that he gave himself to the management 
of the business of the corporation and rendered, constantly, various serv- 
ices. Held, that the amended pétition, taken, as it must be, in connection 
with the original pétition, dld not state facts Justlfying a recovery for 
services out of the assets of the corporation. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 308.*] 

Suit by the Pacific Improvement Company against the Chattanooga 
Southern Railroad Company, in which Henry L. Lamb filed an inter- 
vening pétition for an allowance against défendant for compensation 
for services rendered as its président. Demurrer to intervention, as 
amended, sustained. 

Norris Headrick, for intervener. 

Coleman & Krierson, for demurrant Chattanooga Southern R. Co. 
Watkins, Thompson & Watkins, for demurrant Margaret Olivia 
Sage. 

NEWMAN, District Judge. Henry L. Lamb filed his intervening 
pétition in this case, asking to be allowed to recover against the Com- 
pany compensation for services rendered as its président. The origi- 
nal pétition is as follows : 

"In compllance with the decree rendered In the above-styled cause, Henry 
I.. Lamb, by his attorney, Norris Headrick, respectfully shows to the court 
that he is, and contlnuously bas been since the year 1893, président of the 
défendant railroad company, and, as such président, he bas rendered and 
continues to render valuable services to sald company ; that he has never at 
any time received any sum hy way of compensation for sald services ; and 
that therefore the sald défendant, Chattanooga Railroad Company, is justly 
Indebted to your petitloner In the sum of flfteen thousand dollars ($15,000.00) 
as evidenced by statement flled herewith, exeeuted and sworn to by your 
petitioner, marked as Exhlbit No. 1 to thls pétition. Your petitloner prays 
that his sald account be allowed, and that sald Indebtedness be paid in full 
out of tbe proeeeds reallzed in tbe within cause." 

♦For other cases see same topié & § nuMEEe in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
189 F.— 11 
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The açcount attached to said pétition is as follows : 

"The Chattanooga Southern ïlailroad Company, Dr. 
"To Henry L. Lamb, 
"For services as président of the Coiiipaiiy, $15,000. 

"State o( Tennessee, Hamilton Cîounty — ss.: 

"Person^lly appeared before nie, Norris Headrick, a notary public In and 
for the county and state aforesaid, Henry L. Lamb, with whom I am person- 
ally acquainted, who being sworn on his oath says: That hls foregoing aç- 
count in the sum of fifteen thousand dollars, ($15,000.00) against the Chat- 
tanooga Southern liaili'oad Company, a corporation, is just, true and correct, 
and that said sum remaius due and unpaid. 

"[Signed] Henry L. Lamb. 
"Sworn to and subscribed before me, this the 15th day of April, 1910. 
"[Signed] Norris Headrick, 

"Notary Public, Hamilton Co., Tenn." 

This Claim was referred to G. E. Maddox, Esq., standing master in 
chancery, and his report thereon is as follows : 

"Henry L. Lamb filed his claim for the sum of $15,000 for services as prés- 
ident of the défendant company, from the year 1903 ; his claim being set 
forth in détail. To this pétition demurrers were filed by the railroad com- 
pany, and E. C. Osborne, receiver theref or ; aiso by Mrs. Margaret Olivia 
Sage, one of the creditors of the défendant company. After hearing the ar- 
gument of eounsel, I am of the opinion that the demurrers should be sus- 
tained. I therefore sustain the demurrers and dismiss the claim." 

This case coming before the court on exceptions to the master's ac- 
tion, the intervener was allowed to amend his pétition, which he did 
as follows: 

"Leave to amend the original intervening pétition filed in this cause by 
this intervener having been grauted, he now comes and amends his original 
pétition and says: 

"That your petitloner, Henry L. Lamb, was requested by certain high offi- 
ciais of the Chattanooga Southern Railroad Company to overlook the affairs 
of that company. This request was made In 189.3, and immediately there- 
after your petitloner acceded tb It and began to dévote a great part of his 
time to the affairs of the company. Your petitioner was in the employ of the 
said company from the tune before mentioned until the flling of the bill in 
this cause and the appointment of the receiver, rendering during that time 
a great deal of attention to the affairs of the company. He was nominally 
reeoguiKed by the board of directors of the company as Its président, but his 
duties were any such as might arise out of the needs of the company. He 
gave himself to the managing and running of the railroad belonging to the 
company, and in doing that was constantly called upon for varions services. 
The railroad owned by the company was not of any magnitude, being less 
than 100 miles long, and consequently your petitioner was called on to look 
after a varlety of thiugs. Your petitloner was kept busy in the service of 
the company for years, and during that time made no application for com- 
pensation for wbat services he had rendered and was rendering because he 
realized that such would be futile, the affairs of the company being so in- 
volved that flnancial recompense at the time was practically impossible, and 
your petitioner thought it best to not further embarrass the company by any 
application for compensation wlien it was due, but to wait until the afiCairs 
of the company were in better shape. Thus waiting, the bill herein was filed 
before your petitioner had made any application. 

"Your petitioner served the company, along the Unes herein set out, until 
1907, and bas never received any compensation for such services. He there- 
fore asks, as in his original pétition filed herein, that the sum of $15,000 be 
allowed him." 
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Two questions are made as to this intervening pétition. The first 
is that the président of a railroad company cannot recover compen- 
sation from the corporation that becomes insolvent in the hands of 
receivers, under the circumstances indicated in this original and 
amended intervention. The next is the statute of limitations. 

If the first point made against this intervener as to his right to re- 
cover is good, it is unnecessary to consider the second. 

[1] There is no pretense hère that any salary was voted to Henry 
L. Lamb, as président, by the board of directors before the services 
were rendered. The claim simply stands on what is stated in his 
pétition, that he rendered valuable services, as président, to the com- 
pany, and that he is consequently entitled to recover for the same. 

In Cook on Corporations, vol. 2, § 657, p. 1924, it is said : 

"The président (that is, the président of a corporation) cannot claim a sal- 
ary for his services as président where none was voted to him before the 
services were rendered" — citing quite a number of authorities, among them 
St. Ijouis, etc., R. R. v. O'Hara, 177 111. 525, 52 N. E. 734, 53 N. B. 118; 
Henry, etc., Co. v. Schaefer, 173 Mass. 443, 53 N. E. 881, 73 Am. St. Rep. 305 ; 
Metropolitan Elev. Ry. v. Kneeland, 120 N. Y. 134, 24 N. B. 381, 8 L. R. A. 
253, 17 Am. St. Rep. 619 ; Merriek v. Peru Ooal Co., 61 111. 472 ; HoUand v. 
Lewiaton Falls Bank, 52 Me. 564; Barril v. Calendar, etc., Co., 50 Hun (N. 
Y.) 257, 2 N. Y. Supp. 758; Commonwealth Ins. Co. v. Crâne, 47 Mass. 64; 
Kilpatrick v. Penrose, etc., Co., 49 Pa. 118, 88 Am. Dec. 497. 

In Home Mixture Guano Co. v. Tillman, 125 Ga. 172, 53 S. E. 
1019, what was determined by the Suprême Court of the state will be 
shown by an extract from the opinion of Chief Justice Kish : 

"The court should hâve then sustained the gênerai demurrer and disniissed 
the pétition, as it failed to state a cause of action against the défendant cor- 
poration. VVhatever cause the plaintiCf niay hâve had for feeling aggrieved 
by the conduct of the other two stockholders and directors in voting to them- 
selves salaries as officers of the corporation and refusing to provide a salary 
for him as its président, his pétition clearly shows that he could not, under 
Its allégations, recover of the corporation, under either an express or an im- 
plied eontract. The pétition expressly negatived the idea that any corporate 
action had been taken providing for the payment of a salary, or any compen- 
sation whatever, to the président for his services. Hence the plaintiflf had to 
rely upon an implied eontract, and sought to recover for his services as prés- 
ident upon a quantum meruit. It is well settled in ail Jurisdictions that the 
directors of a private corporation are not entitled to salary or other compen- 
sation for performing the usual and ordinary duties pertaiiiing to their office, 
as deflned by the charter or by-laws, or by custom, unless there is an express 
agreement or provision for compensation when the services are performed. 
'They cannot recover on implied eontract for what the services were reason- 
ably worth, for the law wlU not Imply a promise on the part of the corpora- 
tion to pay ; and it can make no différence, in the application of this rule, 
that the services were performed with the expectation of compensation, or 
with the gênerai understanding among the directors themselves that they 
should receive compensation. The courts hâve based this doctrine on the 
ground that the directors, président, and other managing officers of a corpora- 
tion are In efCect trustées, and the law does not imply any promise to pay 
trustées for performing their duties as such, or allow them to take compen- 
sation ont of the funds in their hands, in the absence of an express provision 
or agreement for compensation.' 3 Clark & Marshall on Priv. Corp. 671a, and 
numerous cases there cited. By the, weight of authority this rule applies to 
directors serving as président, vice président, treasurer, etc. Id. ; 21 Am. & 
Eng. Enc. L. 905, 900, and citations. The rule is succinctly stated by Judge 
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Thompsoti In his work on Corporations, in the foUowing IJanguage: 'In tlie 
absence of some provision in the articles of incorporation, in the by-laws, or 
In some resolution of the board Of directors legally passed, the gênerai rule 
Is that the président and other offlcers of private corporations are presumed 
to serve without compensation, and cannot malntain. an action agalnst the 
corporation to recover compensation for their officiai services.' 7 ThomP- Corp. 
8581. In Ellls v. Ward, 137 111. 509 [25 N. E. 530], the court not only announc- 
ed this rulé, but went further and held that a private corporation cainiot 
legally pay its offlcers for past services rendered in the performance of their 
usual duties, unless prior to the rendition of , such services a by-law or reso- 
lution has been adopted authorizing and fixiug compensation thercfor ; and 
that, 'where a président of an ihcorporated company performs services as 
such, without any by-law or resolution providing compensation for his services, 
and afterwards aecepts a salary voted to him for past services, he will be 
liable to refwnd the same in favor of credltors of the company.' In the opin- 
ion it was said that this doctrine was well settled by that court, and a num- 
ber of its decisiOins were cited. The gênerai rùle which we hâve been dis- 
Cussing is not applicable where a director, or managing officer, of a private 
corporation renders extra services, which are clearly outside of the usual and 
ordînary duties of his office^ but he may recover the reasonable value of such 
services as upon a quantum meruit, where they were performed under such 
circumstances as tO raise an implied promise on the part of the corporation to 
pay for them ; especially if it Was understood by the other offlcers of the cor- 
poration that he was to perform thèse services and to be paid for them by 
the corporation; 3 Clark & Marshall on Priv. Corp. 671c. The plaintifC was 
not obl'iged to serve the corporation as its président after the majority of its 
dlrectors had declined to adopt a by-law or pass a resolution providing a sal- 
ary for the incumbent of that office, and he was not entitled to compensation 
for services which he had then already rendered the corporation as its prés- 
ident." 

[2] It is clear that the amendment to the intervention must be taken 
in connection with what is stated in the original intervention. In that, 
as will be seen, the intervener sues "for services as président of the 
company." What is stated in the amendment is perhaps somewhat an 
enlargement of what is contained in the original intervention, but is 
not sufficient to bring the case within any of the exceptions to the gén- 
éral rule on the subject of the right of the président of a company 
to recover under such circumstances as are hère shown. 

In Home Mixture Guano Co. v. Tillman, supra, it is said: 

"Even if the allégations of the pétition, as amended, in référence to the 
assistance which the plaintifC rendered the corporation in the successful con- 
duct and management of its financial' afCairs, by the use of his personal in- 
fluence with financial institutions in its behalf and the pledging of his own 
crédit for its beneflt, etc., can be considered as presenting a case of services 
rendered the corporation, outside of his regular officiai duties, of such a char- 
acter and under such circumstances as to raise an implied promise on the part 
of the corporation to compensate hirù for them, he did not sue for the value 
of such services. His suit was for 'a fair, reasonable, and adéquate sum of 
money in payment of salary as président of the défendant company from the 
19th day of June, 1900, to the 14th day of July, 1904.' " 

There is no view of this intervention, considering the original and 
amendment together, which would authorize the intervener to recover 
anything out of the assets of this insolvent corporation. 

It would hâve been better practice for the demurrer to the inter- 
vention to hâve been heard originally by the court ; but it scems to 
bave gone to the master under an order of référence, and I do not 
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see what else he could hâve done than sustain the demurrer, At ail 
events, it is perfectly évident to the court now that the demurrer to 
the intervention as amended should be sustained, and an order may be 
entered to that efïect. 



I/AWSON V. BARBEE & CO., Inc. 
(Circuit Court, E. D. New York. July 22, 1911J 

1. Equïtt (5 43*) — JuEisDicTioN— Eetention of Jueisdiction Acquiked. 

Thougii complainant in a suit in equity to rescind a contract witlj dé- 
fendant, wlio was nominally an agent, but really the principal, and fol- 
an accounting, bad an adéquate remedy at law for breacb of warranty, 
wbere tbe court on tbe flrst argument refused to dismiss in equity and 
remit the party to an action at law, the action having been tried in 1904, 
and finally submitted in 1906, and resubmitted on final argument In 1907, 
and the parties having talien over four years to submlt tbeir briefs, the 
equity court will décide the cause on its merits. 

[Ed. Note.— For otber cases, see Equity, Cent. Dig. §§ 121-140; Dec. 
Dig. § 43.*] 

2. Sales (§ 441*) — ^Remédies of Butée— Suit fob Beeach of Wabeanty— 

SuFFiciENcy 015 Evidence. 

In a suit in equity, évidence held Insufficient to show a breacb of war- 
ranty of the quality of coal sold by the respondent to complainant, or 
any légal basis for estimating damage from such a breacb. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1277-1283; Dec. 
Dig. § 441.*] 

3. Sales (§ 442*) — Eléments— Damages. 

Wbere complainant purchased coal from respondent as agent of a sell- 
er in Wales, but the respondents were in faet tbe principals, and on a 
dispute arising as to the quality of the coal the complainant sent a rep- 
résentative , to Wales to see the supposed principal, the complainant is 
entitled to recover the provable disbursements in sending the représenta- 
tive to Wales. 

[Ed. Note.-r-For other cases, see Sales, Cent Dig. §§ 1284-1301; Dec. 
Dig. § 442.*] 

In Equity. Suit by William C. Lawson against Barber & Ce, 
Incorporated. Decree for complainant, for référence to détermine one 
item of damages, and for respondent, dismissing the balance of the 
bill. 

Peale & Blair, for complainant. 

Butler, Notman & Mynderse (Archibald G. Thacher, of counsel), 
for respondent. 

CHATFIELD, District Judge. The complainant has brought a 
suit in equity asking for relief in the form of rescission of contract 
between the complainant, as assignée of two parties, the Hazard 
Wharf Company and one Lloyd, an attorney at law, and the respon- 
dent, nominally an agent, but whom the complainant now allèges to 
be principal. The complainant also demands an accounting, in order 
that he may be allowed the amount by which his expenses in dispos- 
ing of the subject-matter of the contract in question, namely, two 

•For otlier cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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steamship loads of coal, may be fixed, and that he may be decreed 
to be entitled to receive the amount by which his expansés, including 
the sum paid for the coal, exceeded what he received therefor. 

In order to dispose of the issues raised, an exact détermination of 
the positions of the parties is necessary, and will serve the pnrpose 
both of establishing premises for fixing their légal responsibility and 
also finding the facts upon the testimony as presented. 

Barber & Co. are steamship agents, and during the pendency of 
the coal strike in 1902 undertook to deliver by steamship to the Haz- 
ard Wharf Company certain coal from Wales. This was after nego- 
tiatioris in September of 'that year, through an agent of Barber & 
Co., with a représentative of the Wharf Company from Baltimore. 

A contract was entered into, and one steamship loadi of coal was 
delivered. The contract shows that it was not sold according to 
sample, but that the government régulations and classifications as to 
it were had in mind, and that the price was fixed for certain grades 
of coal according to size. 

The feature of this contract which the respondent allèges was a 
material misrepresentation was that Barber & Co. undertook as steam- 
ship agents to contract for one Jones as principal, and the first cargo of 
coal was delivered by them nominally as agents. This cargo was ac- 
cepted and paid for, and meanwhile the Hazard Wharf Company or- 
dered another cargo. Lloyd, who, as has been said, was a lawyer, 
also undertook to order a cargo, in which he transferred his rights 
to the Wharf Company. Neither of thèse cargoes arrived until aft- 
er the output of coal in the United States, at the termination of the 
strike, had caused a réduction of priées and made the cargo of coal 
from Wales undesirable andi unprofitable in compétition with the coal 
that could be then procured in the United States. 

According to the terms of the contract, the coal, had to be paid for 
upon certificates of loading, and both of the cargoes in question were 
paid for before arrivai, by the complainant's assignors. When the 
cargoes arrived a question arose, as is contended by the respondent 
because of the change jn the market, and as is contended by the com- 
plainant because of the condition of the coal, under which the com- 
plainant's assignors made objection to the respondent, soon after they 
accepted and unloaded the cargoes. At this time the situation was 
Consideredl, and the purchaser, feeling that it was under contract to take 
thèse cargoes of coal and having already advanced payment therefor, 
went ahead with the unloading, but sent a représentative to New York, 
who interviewed Barber & Co.'s agent, and even then did not learn 
that Barber & Co. were the principals in making the contract, and not 
the agents for Jones in Wales, as the terms of the contract statedi 

If Barber & Co.'s représentative could hâve gained ahy advantage 
by concealing the fact that they were principals, it would be strong 
évidence of fraud; but ail of the reasons for the acceptance of the 
cargoes existed substantially as strongly in dealing with Barber &, Co. 
as with Jones in Wales, and it would seem that Barber & Co.'s rep- 
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resentative allowed the complainant's agent to continue under the im- 
pression that Jones was the principal in the contract, and even to go 
to Wales to see Jones, purely to save trouble for the respondent, or 
to cover up his own transactions so far as Barber & Co. were con- 
cerned. And if this action were brought for a recovery of the addi- 
tional expenses incurred by the concealment of the fact that Barber 
& Co. were the real principals, there would be little reason to décide 
that Barber & Co. did not cause the additional expansé and damage 
without right so to do. 

[ 1 ] But that is not the entire question we hâve to deal with hère. 
This action was tried in 1904, finally submitted in 1906, and, owing 
to a change in the office of judge of this court, heard again on final 
argument in 1907. The parties hâve taken over four years to submit 
their briefs, and the court is now asked to décide that the complainant 
should not hâve corne into equity, but should hâve brought an action 
at law upon a breach of the warranty that Barber & Co. were con- 
tracting agents and that Jones was the responsible principal in the 
transaction. 

As has been said, if the complainant were suing merely for the 
additional damage, such a cause of action might hâve been proper; As 
it is, the court upon the first argument havirig refused to di'smiss in 
equity and remit the parties to an action at law, it would seem that 
the case should now be disposed of upon the merits and an account- 
ing ordered, if upon the facts there seems to be any liability within 
the limits of the cause of action alleged, as the testimony (already 
put in in great détail) shows loss of profits ândJ actual expense re- 
sulting from the transaction, if the respondent should account there- 
for. 

It will be remembered that the goods were not sold according to 
sample. They were sold at a certain price per ton, the quantity to be 
at the seller's option, and the only warranty as to quality was implied 
warranty that the coal should be of the sort represented. The com- 
plainant did not refuse to take the coal and demand his money back. 
He allèges as a reason therefor that he thought he was bound by con- 
tract to receive this coal with a man in Wales, and had contracted 
with many individuals to deliver the coal to them. He had already ad- 
vanced payment for the coal, and the demurrage and other expenses 
incident upon any dispute or delay would be so great that he deter- 
mined to complète the contract and then sue the parties whom he con- 
sidered were responsible. He therefore completed the contract by 
accepting the coal and using it. The testimony shows that advertis- 
ing had been carried on, and large quantities of the coal had been 
paid for, and were still desired by customers. The testimony does 
not show whether some of thèse indicated orders never materialized, 
nor does the testimony show whether the complainant ultimately sold 
the coal at a smaller price to the same parties who had been wishing it ; 
but the record does show that the purchaser went ahead, screened 
and rescreened the coal, so as to remove the finer particles and dust, 



168 189 FEDERAL REPORTER 

and aiso to get out, as they say, f oreign material which had been al- 
lowed improperly to be shipped with the coal, and sold the coal as 
best it could. 

[2] If the complainant had rescinded the contract and refused to 
accept the coal, and had then held it subject to the seller's orders, ul- 
timately disposing of it at the seller's risk and for his account, the 
resuit would be the same as the relief the complainant now asks, 
namely, that the seller pay him for the actual expense of the coal and 
its sale, including the price paid, and he would hâve accounted to the 
seller for the amount received for the coal. He would then hâve had 
an action in which he could clain; damages for misrepresentation or 
breach of warranty against the proper party. He could also, as the 
matter now turns out, hâve kept the cargoes and sued Barber & Co. 
on this breach of contract or breach of warranty, because it is now 
admitted that Barber & Co. were the real principals to this contract, 
and that any représentations or guaranties contained in the contract 
were actually made by them, and not by the dealer in Wales. But 
the complainant did not bring such an action at law, he did not sue 
Barber & Co., who were responsible parties, for damages, nor did he 
préserve any évidence, in the form of samples of the coal, so as to 
justify his çlaim that the coal was not worth the market price for 
which a fîrst-class grade of the same article could hâve been sold, 
even af ter the termination of the coal strike. The complainant did com- 
municate with Barber before the coal had entirely been unloaded and 
disposed of, and did indicate an intention to hold the seller, whom he 
supposed to be in Wales, accountable for what he claimed to be the 
poor condition of the coal. But it is impossible to see how his posi- 
tion was changed by the f act that Barber & Co. ih reality sold him 
the coal, and could hâve been sued or held responsible for a breach 
of contract, and that he did not learn of this before making the trip 
to Wales. 

It would seerh, therefore, that the motion to dismiss, on the ground 
that the complainant had an adéquate remedy at law, might hâve been 
granted, and that this action should be for damages, if any cause of 
action were made out. But, as has been said, the size of the record, 
the thoroughness of the proof , and the time which has elapsed makes 
it necessary to dispose of the case upon the merits, and the court will 
place its décision upon the testimony, which seems to show plainly 
that the disappointrrient in the resuit as to the later cargoes of coal, 
when compared with the profits from the first cargo, were Caused by 
the conditions resulting from the settlement of the strike, and fi-om 
the fact that, even when the boat landed, coal of the size in question 
could not be disposed of at a profit. But their position was not 
changed through anything that occurred with Barber & Co., nor 
(whether Barber & Co. acted as principals or agents) did lack of 
knowledge of the fact relieve the complainant from deciding as to 
accepting the coal when delivered. If any breach of warranty as to 
the quality of the coal, or any additional expense in the way of dam- 
age from Barber & Co.'s failure to disclose their own position resuit- 
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ed, it should hâve been made the basis of a légal action, rather than 
of a suit to put the parties back in the position in which they were 
ibefore the contract was made. But as a matter of fact no breach of 
warranty as to quahty is shown. It must be held that upon the évi- 
dence no proof of such damage, and no légal basis for estimating 
any such damage, other than the expense of the trip to Wales, has 
been shown. 

[3] Inasmuch, however, as it is now impossible to attempt to col- 
lect those damages at lavi^, and as the scope of this accounting pro- 
ceeding is broad enough to cover any matter of accounting relating 
to this cause of action, the complainant may hâve a decree allowing 
the provable disbursements in sending a représentative to Wales to 
find out what should hâve been told him by Barber & Co.'s représent- 
ative at New York. A référence therefore may be had, if necessary, 
as to this cause of action. 

The respondent should hâve a decree dismissing the balance of the 
bill. No costs will be allowed to either party, except for the référ- 
ence to be held, which the complainant may tax. 



In re BBLLKVUE PIPE & FOUNDRY CO. 

(District Court, N. D. Oliio, W. D. December 3, 1910.) 

No. 1,43T. 

1. Sales (§150*) — Co^^K.\CTS— Pbkfobmance. 

A seller unalile, because of limited nienns of transportation, to com- 
pletely flil his obligations, must prorâte liis slilpments to his customers 
and must show tiy compétent testiniony that a buyer complalning re- 
ceived his f air quota. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 150.*] 

2. Sales (§ 181*)-— Contracts— Peeformance. 

Evidence held not to show that a seller, unable, because of limited 
means of transportation, to completely fllI his obligations, prorated liis 
shipments to his customers, and to show that a buyer did not receive bis 
fair quota. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 181.*] 

3. Sales ,(§ 89*) — Conteacts— Modification— Evidence. 

Evidence held not to sliow that a contract for the sale and delivery of 
iron for a specilied period was extended. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 89.*] 

4. OOKPOHATIONS (§ 397*)— ACTS OF OîTICEHS— CONCLUSIVENESS. 

The mère fact that the same person was the président of two corpora- 
tions, one of which became bankrupt, is not sufflcient to make the bank- 
rupt a party. to a transaction between the solvent corporation and a third 
person, and, though the président could bind the bankrupt to furnish ma- 
terials to the third person on the charge of the solvent corporation, the 
third person, who has not changcd his position, may not complain of the 
refusai of the board of directors of the bankrupt corporation to flU the 
order. 

[Éd. Note.— For other cases, see Corporations, Dec. Dig. § 397.*] 

5. Bankrui'tcy (§ 154*) — Claims— Offset. 

A claimant ordered materials from a corporation, but another corpo- 
ration which became bankrupt, intending to charge the same to the 



•For other cases see same topio & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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daimaat, furnished the mater ials. The claimant, before changing his 
position or suffering any loss, learned of the facts and insisted on re- 
celvirig the materlals from the bankrupt. HeU, that daimant made it- 
' self a debtor of the bankrupt without any right to offset àgainst the ship- 
œent any daim ît had against the other corporation. 

{EA. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 154.*] 
6. Salés (§ 384*) — Bbe.\ch ov Oontbact— Measueb of Damages. 

The nieasure of damages for breaeh of contract of a product of manu- 
facture with a well-nnder.stood value In the market, fluctuatlng as the 
market fluctuâtes, Is the différence between the contract price and the 
market value at the time of the breaeh ; but, where the article lias no 
standard market value, the measure of damages is the différence between 
the cost to the seller of its manufacture and delivery and the contract 
priée. 

{Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1098-1107; Dec. 
Dlg. I 384.*] 

In the matter of the bankruptcy of the Bellevue Pipe & Foundry 
Company, a bankrupt. On pétition for review of the décision of 
the référée on the trustee's pétition to expunge daims of the Sloss- 
Sheffield Steel & Iron Company and the National Supply Company. 
Pétition denied. 

Smith & Beckwith, for Sloss-Sheffield Steel & Iron Co. 
Taber, Longbrake & O'Leary, for National Supply Co. 
Jesse Vickery, for trustée. 

KILLITS, District Judge. The aflfairs of this bankrupt are before 
the court for investigation upon pétitions for review of the décision 
of the référée on the trustee's pétition to expunge the claim of the 
Sloss-Sheffleld Steel & Iron Company, and also of the action of the 
référée writh référence to the claim of the National Supply Company, 
and upon exceptions to the report of the spécial master commissioner 
on the unliquidated claims of the Warner Iron Company, of the re- 
ceiver of the Sheffield Coal & Iron Company, and Woodstock Iron 
Works, Incorporated. 

. It will be unnecessary to discuss the facts of the case with référence 
to either one of thèse questions, for the court is impelled to sustain 
the référée touching the claims of the Sloss-Sheffield Steel & Iron 
Company and the National Supply Company, dismissing the pétition 
to review thé action of the référée in behalf of each of thèse claims, 
and aho to follow the advice of the spécial master commissioner and 
to disiniss the exceptions to his report. As to each of thèse matters, 
the référée, who was also spécial master commissioner in the matter of 
the claims of the Warner Iron Company and the receiver of the Shef- 
field Coal & Iron Company and the Woodstock Iron Works, Incor- 
porated, has in writing in détail set f orth the facts and conclusions of 
law, and, in, the main, the court adopts the reasoning of the référée 
and spécial master as its own. 

In addition to the referee's finding in the matter of the SlosS-Shef- 
iîeld Steel & Iron Company, we might add that it does not seem to 
us that the claimant has made a case bringing it within the provision 
oT its çoritraçf with the bankrupt to the efîfcct that it should not be held 

* For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to a compliance with the terms of delivery if it were embarrassée! by 
difficulties in transportation. 

[1] It is established that, under a contract such as the one made 
by the iron company with the bankrupt, when means of transportation 
are hmited so that the seUer is not able to completely fill its obhga- 
tions, to be exculpated it must show that it prorated its shipments 
and that the buyer complaining received his fair quota. 

In this case, it was upon the iron company to show, by compétent 
testimony, that the bankrupt in this particular received the same treat- 
ment ratably as any other customer. As the facts in this behalf are 
known particularly to the seller, it would seem that his mère asser- 
tions that he obeyed the obligation to prorate, unsubstantiated by data 
concerning the manner in which he met the requirements, are hardly 
sufficient. 

[2] In this particular case, the iron company, in making its con- 
tract with the bankrupt, knew that its plant was partly out of com- 
mission; it took its chances that its furnaces would be in condition 
to make iron during the life of the contract ; and knew also that the 
bankrupt would need iron f rom the beginning of the year 1907. The 
facts show that the iron company had, in the middle of January, 6,410 
tons of iron in its yards of the qualities mentioned and embraced in 
the two contracts with the Bellevue Pipe & Poundry Company. It 
claims that during this month and the succeeding months was the 
period of greatest embarrassment to it on account of lack of cars for 
shipment; but it appears that its stock of iron of this quality in the 
two months between the 14th of January and the 14th of March had 
been lowered by shipment to the extent of nearly 3,000 tons, in ad- 
dition to the incrément of the furnaces manufacturing during this 
period to about half their capacity. In other words, that, notwith- 
standing the furnaces making the iron required to fill the Bellevue 
contracts were running to the extent of considerably more than 100 
tons per day, yet the stock of iron in the yards, in the two months, 
decreased from 6,410 tons to 2,561 tons. We think it is a fair infer- 
ence that, during the first three months of 1907, the iron company 
shipped out in the neighborhood of 15,000 tons of iron of the quality 
demanded by the Bellevue Company, and in this time not a pound 
was sent to Bellevue. 

Whether we are to interpret the contract as intending that the 
thousand tons of iron contracted for by the Bellevue Company were 
to be shipped in equal installments during the six months prior to the 
Ist of July, 1907, or not, the fact remains that, applying to the inter- 
prétation of the contract the circumstances under which it was made 
and the purposes for which the iron was demanded by the Bellevue 
Company, known to the iron company, it must be that it was within 
the fair contemplation of the parties that some considérable quantity 
of iron, at least, was to be sent during the first three months of 1907. 

This situation raises a very strong presumption that during the first 
half of the life of thèse two contracts the Bellevue Company did not 
hâve the benefit of the rule of ratable distribution during the period 
when transportation was most difficult to obtain, according to the 
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claimants, and the disproportion between the quotas received by bank- 
rupt in the next three months and the capacity of the works is so 
great as to call for something more than mère assertions that bankrupt 
was fairly treated. 

[3] Upon the other question decided adversely to the claimant by 
the référée, and in addition to the reason given by him, we hâve to 
suggest that the impression, gained from the fact that it was in the 
amended pétition where claimant first set up the ground, that the 
claim that its contracts had been extended after the Ist of July, 1907, 
was an afterthought, is strengthened by a considération of the record. 
Voluminous correspondence is brought into this record by way of 
exhibits, and from it it is noteworthy that not only was no claim made 
by the iron company of an extension of life of the. contracts beyond 
the middle of the year when complaint was made to it that there w,as 
a default in shipments, but several times after the visit of Mr. Rel- 
ier, upon which the claimant relies for an extension of the contract, 
claimant insisted on intçrest upon past-due shipments in a manner 
inconsistent with the thought that on the Keller visit it had been 
agreed that bygones should remain bygones. , , 

On the 21st of May the bankrupt wrote an insistent letter, demand- 
ing f aster shipment, an<i calHng the attention of the iron company to 
the fact that the iron; was ail due during the first half of 1907, in- 
dieating that the bankrupt had no feeling that the contracts were ex- 
tended beyond that period, and the failure of the iron company to 
réspond in that behalf is strange if it in fact thought that the con- 
tracts were given extended life. 

But the most striking feature of this correspondence in this par- 
ticular is the way in which the claimant treated the letter of Mr. 
Stàhi, of the 30th of July^ in which he charges the claimant with hold- 
ing the Bellevue people up, involving them in a large loss, and notify- 
ing them that, if the balance of the iron due on the contracts "is not 
in transit within two weeks, we will hold the amount that is due and 
bring suit for the amount of damage that we hâve been put to, adopt- 
ing whatever means we may find necessary. Apparently you are un- 
der the impression the contracts were made for your benefit only. 
We think that a little expérience in the courts of Ohio will teach you 
that both parties hâve rights under contracts in this state." 

It would seem to the court that the receipt of this letter would be 
a loud call upon the iron company to bring forth its belief, if it had 
any, that the contracts had been extended through their negotiations 
with Mr. Keller in April. On the contrary, the only response to this 
letter of Mr. Stahl, in behalf of the Bellevue Pipe & Foundry Com- 
pany, was a letter from Robert Field, sales agent of the claimant, 
dated August 10, 1907, reading in part as follows : 

"I hâve been workJng most industriously with Sloss on the question of 
your Bellevue shipments, and Mr. McQueen niakes me the followlhg reply: 

" 'Field, you may say to your Bellevue friends that we now hâve ail of 
our furnaces in North Alaliama working flne. We are making more iron and 
better iron lu that section than ever before. There is now absolutely no 
reason why vye should not catch up with our contracts, and I nm confident that 
before the end of Augnst we will hâve gotten out ail the overdue tonnage, 



IN RE BELLEVTJE PIPE & FOUNDKT CO. 173 

where our customers are ready to recelve It. Let Mr. Keller and Mr. Stahl 
understand this situation, hâve tbem joln with us In working it out, and they 
will hâve no further trouble with us. Remit for the overdue tonnage and pay 
when aceounts are due in future, and your frlends will be taken care of at 
this end.' " 

It is inconceivable, if Mr. McQueen and Mr. Keller liad made the 
arrangement which Mr. McQueen testifies to and which Mr. Keller 
dénies, extending the contracts beyond the Ist of July, that Mr. Mc- 
Queen would Write a letter upon the subject in the language quoted 
above, for then there would be no such a thing as overdue tonnage 
chargeable to the claimant. 

There seems to be no question about the damages sustained in this 
particular by the Bellevue Company, and we think that the référée 
was right in his conclusion that the claim of the Sloss-Sheffield Steel 
& Iron Company should be expunged. 

[4] In the matter of expunging the claim of the National Supply 
Company, as indicated above, we believe the référée was right, and 
his judgment is approved. 

It appears that there was no privity on the part of the Bellevue 
Pipe & Foundry Company in the dealings between the National Sup- 
ply Company and the Northwestern Company, the Détroit concern. 
The mère fact that Keller was président of both companies, at Belle- 
vue and Détroit, would not be sufficient to make the Bellevue Com- 
pany a party, and while Keller might perhaps, until repudiated, bind 
the Bellevue Company to furnish pipe on the charge of the Détroit 
concern but to the National Company, yet, until the National Supply 
Company was put in a worse position by its reliance upon Keller's 
action, it would hâve no right to complain if Keller's superiors in 
the management of the Bellevue Company — the board of directors— 
should refuse to fill the order. 

[5] In this case, it is very plain that the Bellevue Company did not 
extend crédit to the Détroit concern for the two car loads of pipe 
sent to the Nat'onal Supply Company, but that the bankrupt intended 
to charge the same to the claimant. Of course, this same pipe was 
ordered, not of the Bellevue Company, but of the Détroit Company; 
but, before the National Supply Company changed its position in any 
degree or suffered any loss of any sort, it learned that the Bellevue 
Company was not supplying the pipe on its order to the Détroit Com- 
pany, and when, with this knowledge, it insisted on receiving the 
pipe, it made itself a debtor of the Bellevue Company without any 
right to offset against the shipment any claim it had against the Dé- 
troit Company. 

The exceptions to the report of the spécial master upon the un- 
liquidated claims of the Warner Iron Company and the receiver of 
the Sheffield Coal & Iron Company and the Woodstock Iron Works, 
Incorporated, are dismissed, upon the reasoning and grounds set out 
in the spécial master's report. 

It seems to us that the master did the only allowable thing when 
he fixed upon the day of the term«;nation of the several contracts as 
originally provided for as the day for the default of the bankrupt in 
each case, and that he did as much as he could for each of thèse claim- 
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ants in excusing them under the circumstances from tendering to the 
bankrupt before that time ail the iron called for by the contracts, re- 
spectively. 

[6] The only question that caused much inquiry was that raised 
by the trustée — whether the proper rule of damages had been applied 
by the master. It seems to us that this rule is supported by the au- 
thorities given by the master in his opinion, and, in addition, by the 
case of Southern Cotton Oil Co. v. Heflin, 99 Fed. 339, 39 C. C. A. 
546. 

In cases where the subject of the contract is a product of manu- 
facture which has a well-understood value in the market, fluctuating as 
the market fluctuâtes, such as a staple Hke pig iron, the only possible 
measure of damages is the différence between the contract price and 
the market value at the time of the breach. In cases involving as the 
subject of contract an article having no standard market value as 
a staple, such as that in the case of Kingman v. Western Mfg. Co., 92 
Fed. 486, 34 C. C. A. 489, the rule is properly the différence betv^reen 
the cost to the seller of their manufacture and delivery and the con- 
tract price ; but, in a case where a company is manuf acturing a sta- 
ple product, such as cotton seed cake and meal, as in the Heflin Case, 
or pig iron, as in this case, it would be absurd to hold the seller to 
a measure of damages involving mère profits. 



LOUISVILLE & N. R. CO. et al. v. EMPIRE STATE CIIEMICAIi CO. 

(Circuit Court, N. D. Georgla. June 14, 1911.) 

No. 50. 

1. Carriers (§ 100*) — Transportation or Fkeight— Delivery of Cars— De - 

MURBAGE— Défenses. 

In a carrler's action for demurrage, an allégation tliat the carrier de- 
llvered cars to défendant in such large nunibers and so unreasonaWy con- 
centrated them as to prevent défendant from handling them promptly, 
choklng and overwhelmlng defendant's side tracli wlth cars, when they 
knew it was Impossible for défendant to handle and unload them, stated 
a sufflcient défense. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 427-433; Dec. 
Dig. § 100.* 

Quick Dispatch, demurrage, see notes to Harrison v. Smith, 14 C. C. A. 
657; Randall v. Sprague, 21 C. C. A. 342.] 

2. SET-OfF AND COUNTERCLAIM (§ 22*) — NATURE OF, SeT-OfF. 

In a statutory action by a railway company for demurrage under a 
State law, défendant could not set ofï a clalm for damages for plaintiff's 
failure to promptly furnish cars accordlng to its duty as a carrier, under 
the State law, under which, to .lustify a set-off, the claims must not only 
be mutual, but must be of the same character of demand. 

[Ed. Note.— For other cases, see Set-Off and Counterclaim, Dec. Dig. § 
22.*] 

At Law. Action by the Ixjuisville & Nashville Railroad Company 
and Atlantic Coast Line Railroad Company against the Empire State 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Chemical Company. On demurrer to defendant's answer. Overruled 
in part and sustained in part. 

Jos. B. & Bryan Cumming and Cobb & Erwin, for plaintiffs. 
E. K. Lumpkin, for défendant. 

NEW M AN, District Judge. This case is now being heard on a 
demurrer to the defendant's answer. 

The suit is brought by the plaintiffs against the défendant to re- 
cover certain demurrage charges amounting to $2,083 on several car 
loads of freight delivered on the defendant's spur tracks at its man- 
ufacturing plant. 

The answer sets up, as amended: That the défendants entered in- 
to a contract with the plaintiffs which had in view the establishment, 
by the défendant compàny, of a plant on the line of the Georgia Rail- 
road, near Athens, Ga., plaintiffs to build, maintain, and operate spur 
tracks, from the said railroad, over the lands of défendant to and 
along defendant's plant, and to give défendant good and prompt serv- 
ice in the trànsportation and delivery of freight to and from defend- 
ant's plant, in furnishing empty cars, when requested, at points where 
phosphate rock and other materials used by défendant were pur- 
chased or delivered to plaintiffs, and at defendant's plant to be loaded 
with defendant's products, and good and prompt service in receiving 
said cars, when loaded, and transporting same to their destinations, 
when notified by défendant of their readiness. 

That, relying and acting on this agreement, défendant built and 
established its plant at the point agreed upon, and bas since been oper- 
ating and carrying on its business of manufacturing guanos and fer- 
tilizers. That plaintiffs, for the purpose of rendering défendant effi- 
cient and prompt service, built two spur tracks, for the use of défend- 
ant, over defendant's yards, and that défendant built a platform in 
front of its building, and another between said spur tracks, thus pro- 
viding sufficient spur track and platform faciUties for the expedi- 
tious and proper handling of ail cars of freight delivered to or to be 
hauled from its plant, if delivered in a reasonable and proper time and 
manner, within the free time provided by law, and that défendant 
would hâve done so and plaintiffs would hâve had no cause of com- 
plaint on account thereof had it not been for the illégal conduct of 
plaintiffs and their violation of their agreement with défendants and 
their disregard of their duty as common carriers. 

That, beginning with July, 1906, and constantly and continuously 
from that time until September 27, 1907, plaintiffs utterly failed to 
furnish empty cars promptly or in a reasonable time to transport the 
materials purchased by défendant and used by them in the manufac- 
ture of their product, as requested, throughout a number of months, 
but unreasonably concentrated and delivered them practically ail at one 
time, during the months of September, October, and November, 1907. 
That by plaintiffs' action 340 cars of freight, which was ail heavy and 
of a character requiring time to handle, were thrown, in this short 
period of time, on défendant. That on several occasions as many as 
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20 cars were delivered by plaintiiïs in a single day, thus choking and 
overwhelming defendant's side tracks and capacity for handling. That 
such constant influx and delivery of , cars by pla,intiiïs to défendant 
was unusual and abnormal, and unreasonable in manner of delivery, 
andi in disregard of their duty as common carriers and of their agree- 
ment with défendant, and that plaintiffs knew that the necessary re- 
suit of such action and delivery of said freight in such unreasonable 
manner would be delay in handling said cars, and that it would be 
impossible for défendant to handle and unload such a large and un- 
reasonable number of cars thus suddenly thrown upon it by plaintiiïs, 
and that said delays were the natural and necessary resuit of such 
cOnduct on the part of plaintiiïs.- 

That défendant was fufther delayed and retarded in handling many 
of said cars by reason of plaintifïs having thus so congested defend- 
ant's spur tracks with such large number of cars that plaintifïs could 
not and did not place many of said cars close and convenient for de- 
fendant to unload) them, in conséquence of which défendant would 
hâve to truck and carry the contents of said cars a much loriger dis- 
tance thah would ôtherwise hâve been necessary. 

Défendant further allèges:' That it manufactures its products dur- 
ing the sumrnèr,' fall, and winter, to hâve them ready for sale and 
delivery in the lâte winter'and spring,''at which time its products' are 
niostly in'demand, their shipping season, beginning in February, jje- 
ing crowded into 80 or 90 days, Which facts were:' 'well known to 
plaintiffs*. ' .-,,:/ : ,' ' 

That during said shipping season 'if îs necessary for défendant to 
hâve a large number of cars per day (excéptSundây) to be loaded 
with its product, which was well knowh to plaintiffs and was in con- 
templation at the time of the making of their said agreement with 
défendant. That during the shipping season of 1907 défendant re- 
quested plaintiffs to furnish at its plant 15 cars per day, and during 
March' 20 cars per day (except Suridays), but that plaintiffs utterly 
failed todo so, and never furnished but a smallportion of the cars 
asked for. ' ■ 

That during said time it was necessary for défendant to hâve, and 
défendant did bave, a superintendent 'aind a lar^e number of hands 
emplo) ed for the pui-^ose of loadirig said cars, which were to be fur- 
nished by plairitiffs, but which were not delivered within a reasonable 
time. Ihat the expense to défendants for such superintendent and 
hands was $140 per day, and that said illégal conduct of plaintiffs in 
not delivering cars as they should, so they could be loaded, damaged 
and entailed a loss and expense to défendant of a large amount of 
money, which in three specified days amounted to $452. 

That during said time, not only frequently but constantly, even 
when said cars were furnished to défendant and loaded, and plain- 
tiffs notified) of their readiness for shipment, and, after the cars were 
turned over to plaintiffs as common carriers for transportation, plain- 
tiffs did not haul them from defendant's spur tracks promptly or 
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within a reasonable time, but allowed said cars to stand and incumber 
defendant's said tracks for from two to seven days at a time. 

Also that during said time, and on a number of spécifie occasions, 
without the consent and over the protest of defendiant, plaintiffs shunt- 
ed into and placed upon defendant's said spur tracks cars loaded 
with other people's freight, and on several occasions whole trains 
with which défendant had no connection whatever were placed on 
and over its said spur tracks, and by reason thereof defendant's spur 
tracks were obstructed and choked, pushing the empty cars which 
had been placed by plaintiffs to be loaded by défendant, and f re- 
quently while défendant was engaged in loading same, beyond the 
place of loading, that frequently during said time defendant's spur 
tracks were so choked and blocked with foreign freight cars and 
trains that défendant could not attend to its business of loading cars. 

Défendant further states that said disregard of their légal duty as 
common carriers and disregard of their said agreement continued 
during ail this time, notwithstanding plaintiffs well knew and were 
constantly informed by défendant of the disastrous effect and dam- 
age such conduct on their part would cause défendant and its busi- 
ness by causing défendant to lose the sale of hundreds of tons of its 
products, thereby damaging and losing to it thousands of dcHars. 
That défendant frequently and constantly requested, urged, and im- 
plored plaintiffs not to continue such conduct, which would cause 
great damage and loss to it and its business, but such conduct was 
presistent and continuons, and did injure and damage defendnnt in 
the sum of $9,629, which was the natural resuit of such breaches of 
duty on the part of the plaintiffs. 

Défendant then gives the names of some of the parties for whom 
it had mariufactured and assembled goods whi'-h could not be deliv- 
ered on account of the acts of the plaintiff railroad companies, and 
prays judgment against plaintiffs for the amount of its counterclaim. 

The foregoing is a synopsis or abbreviation of defendant's answer, 
but States what is deemed necessary for présent purposes. 

[1] That part of defendant's answer which claims that the plain- 
tiffs deliyered cars to them in such large quantities, and so unreason- 
ably concentrated them as to prevent défendant from handling them 
promptly, choking and overwhelming defendant's side tracks with 
cars, when they knew that it was impossible for défendant to handle 
and unload them, constitutes, I think, a good défense, if properly 
proven. That is to say, if the plaintiffs, instead of delivering the cars 
on the défendant company's tracks at its plant in reasonable numbers 
and in a proper way, so that they covild be handled by the défendant 
Company, concentrated and delivered the same in such great numbers 
that, even with reasonable and proper effort on the part of défendant, 
they could not be handled and unloaded promptly, this would seem 
to be a good défense against plaintiffs' claim for demurra^e, and the 
demurrer to that part of the answer setting up this défense will be 
overruled. 

[2] That part of defendant's answer which claims a set-off against 
plaintiffs because of their failure to promptly furnish cars to it does 
189 F.— 12 
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not seem to rtie to be a prdper plea by way of set-off to this suit. 
This action, as I understand it, is one authorized by the statutes of 
Georgia and the railroad commission of this state. It is consequent- 
ly a statutory cause of action. It is well settled in Georgia that in 
order to justify a set-off the claims must not only be mutual, but 
they must be the same character of demand, contract against con- 
tract, tort against tort, etc. Even if we concède tliat plaintiffs' claim 
for demurrage is not for a penalty strictly construed, but is partly 
compensatory and partly in the nature of a penalty, I am unable to 
see how the defendant's counterclaim is of the same character as the 
plaintiffs' demand. Assuming even that penalty could be set off 
against penalty, still the défendant, as I understand its answer, does 
not put its counterclaim in as one based on the statute at ail. It is 
rather a gênerai claim for damages caused to it by breach of duty 
growing out of the gênerai arrangement and agreement between the 
parties when the fertilizer plant was established on the line of plain- 
tiffs' road. 

Without further discussion of the case, it is enough to say that I 
am satisfied, after a careful examination of the matter, that the claim 
of the plaintiffs and the counterclaim which is proposed to be set up 
by the défendant are not the same class of claims; consequently the 
latter cannot be pleaded as a set-off to the former. 

An order may be taken overruling and sustaining the demurrer 
in accordiance with what has been stated. 



In re HOLMES LUMBER CO. 

(District Court, N. D. Alabama, W. D. May 22, 1911.) 

No. 146. 

1. UsuKY (§ 57*) — UsuEious Transactions. 

A coiïipany not being able to obtalii a loan applied to a third person for 
a loan. He decllned because he did not liave the ruoney, but agreed to 
procure the money from a bank and make hhnself Uable for the debt on 
the Company agreeing to pay hlm a spécifie snm per month for the trou- 
ble in proeurlng the money and for the sale of his crédit. Hcld, that the 
transaction was not tainted with nsury. 

|Ed. Note.— rFor other cases, see Usury, Cent. Dig. §§ 128, 129; Dec. 
Dig. §57.*] 

2. Bankrupïcy (§ 316*) — Moktqaqee of Bankrupt— Attorney's Fées. 

A mortgagee, in a mortgage provlding for an attorney's fees In case 
légal services beconie necessary to protect his intereist, filed a pétition for 
leave to foreclose the mortgage after the bankruptcy of the mortgagor, 
and the trustée in bankruptcy filed a pétition for leave to sell free from 
liens. Hekl, that the mortgagee was entitled to an allowance of an at- 
torney's fee for the fliing of his pétition and for représentation under the 
trustee's pétition. 

[Ed. Note. — For other cases, see Bankrupfcy, Dec. Dig. § 316.*] 

8. BanEbuptcy (§§ 223, 368*)— Sale or Property Free from Liens— Commis- 
sions— I.iability. 

The bankruptcy act as amended, aufhorizing payment of commissions 
from the proceeds of the sale of ineumbered property of a bankrupt, ap- 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plies only to cases in which the bankruptej' court rightfully exercised Its 
jurisaietion to sell free froiu liens or where the licnholder <;onsented tf> 
a sale, but where the unlncumliered property brought largely less thau 
the amouut of the liens on it, the baiikrupt estate must pay the commis- 
sion of the référée and the trustée. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 223, 368.*] 

4. Bankruptcy (§ 316*) — Attobney's Fées — Collection of Insueance 

Ho NET. 

Where Insurance under tlie same pollcies was partly due a trustée in 
bankruptcy and partly due lienholders of the bankrupt. the trustée with 
the consent of the lienholders properly collected the Insurance and it 
was proper to allow hlm an attorney's fee and to charge agalnst the lien- 
holders a pro rata part thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 316.*] 

5. Bankbuptct (§ 188*)— L-iEN of Mobtgage. 

A corporation engaged in the business of cutting and sawing tirober, 
executed a mortgage to procure money to enable it to continue business 
and the mortgagee knew the faets. The mortgagor had tlie right under 
the mortgage of ingress and egress for the purpose of cutting timber. 
HcM, that the mortgagee, as against the trustée in bankruptcy of the 
mortgagor, lost hls lien on timber eut and sawed and cominingled by the 
mortgagor with lumber manufactured from timber eut from unmortgaged 
premises. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

6. Bankruptcy (§ 316*) — Insurance oi; Mobtgaged Peemises— Riohts of 

mobtqagee. 

À mortgagor engaging in the business of cutting and sawing timber, 
executed a mortgage to procure money to enable it to continue the busi- 
ness and the mortgagee knew it. The mortgagor had the right under the 
mortgage of Ingress and egress for the purpose of cutting the timber, and 
the mortgagor was required to insure the mortgaged property. The mort- 
gagor obtained pollcies coveriug the mortgaged property and other prop- 
erty. Held, that the mortgagee was not entitled to Insurance on prop- 
erty on which he had no lien as against the trustée in bankruptcy of the 
mortgagor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 316.*] 

In the matter of the bankruptcy of the Holmes Lumber Com- 
pany, a bankrupt. Pétitions of P. J. O'Leary and Jefferson County 
Savings Bank to review orders of the référée. Modified and con- 
firmed. 

G. W. Yancey, for petitioner O'I^eary. 

George Huddleston, for petitioner Jefferson County Savings Bank. 

A. lyco Oberdorfer, for trustée in bankruptcy. 

GRUBB, District Judge. This cause is heard upon a pétition to 
review an order of the référée upon the pétitions of one O'Leary, who 
had a second mortgage on certain assets of the bankrupt sold under an 
order of the bankruptcy court free from liens, and of the Jefferson 
County Savings Bank, which held a first mortgage upon the same 
property. The property sold for materially less than the amount due 
on both mortgages. Certain questions of priority and of allowance 
of costs and attorney's fées arose on distribution, and are presented by 
the pétitions. The trustée has an interest in some of the questions 
and appeared in the hearing. The questions are enumerated in the cer- 
tificatë of the référée, and are decided hère seriatim. 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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First. Without référence to the agreement between the Jefferson 
County Savings Bank and E. V. Smith, attached to petitioner's at- 
torney's brief, I am convinced from the évidence that the $1,800 was a 
proper crédit on the bank's mortgage debt, because the parties so in- 
tended. 

[ 1 ] Second. I think it clear that the bank construed its loan to hâve 
been made to Smith & Kyser. However, in determining whether the 
agreement by bankrupt to pay Smith & Kyser $75 a month to pro- 
cure the loan, tainted the transaction with usury, the transaction be- 
tween Farrior, representing the bankrupt, on the one hand, and Smith 
& Kyser, on the other, is the one to be construed. Upon exami- 
nation, it appears to hâve been a loaning, to the bankrupt, of the crédit 
of Smith & Kyser with the bank, to enable it to obtain the money 
it could not otherwise hâve obtained. The transaction between Far- 
rior and Smith & Kyser is properly described in the lânguage of the 
opinion in Brown v. Harrison, 17 Ala. 779, as f ollows : 

"The transaction does not purport to be a loan. The contract Is os- 
tensibly a contract for compensation for the trouble and inconvenlence of 
ralslng money to meet the debt of another." 

The bankrupt could not obtain the money by itself, and Smith & 
Kyser, when applied to by Farrior to make it a loan, declined, as- 
signing as a reason that they didn't hâve the money.' When re- 
quested.by, Farrior to' taise it from one of their banks they agreed to 
and did do so, jjy making themselves liable for the debt. The com- 
pensation' was given them for their trouble in raising this money 
and for the sale of their crédit to the bankrupt in order to secure the 
money; frbrii the bank, and not for thé use of their ôwn money loaned 
by thém to thç bankrupt. , The cases cited in the referee's certificate 
are. not to be restricted to commission merchants, but extend to 
ail classes of persons who come within the principle laid down in 
those cases. The record fails to show that the agreement to pay 
$75 per month was a device to évade the usury laws, or that the 
bank that made the loan was privy to it. 

[2] Third. The bank filed a pétition to be allowed to foreclose its 
mortgage. The trustée filed a pétition to be allowed to sell f ree from 
liens. The mortgage provided for an attorney's fee to the mortgagee 
in case légal services became necessary to protect its interests. I think 
the bank is entitled to the allowance of an attorney's fee for filing 
its pétition for leave to foreclose and for représentation under the 
trustee's pétition to sell free from liens. The litigation under the lat- 
ter related to the allowance of the crédit of $1,800, and not to the 
issue as to whether there was an equity for the trustée. Under the 
facts, I do not think the bank entitled to any allowance for the litiga- 
tion so far as it related to the allowance of the crédit. I think $75 
would be a reasonable allowance for such other services as were 
necessarily incurred to protect the interests of the mortgagee, viz., 
the filing of the pétition for leave to, foreclose, and the services ren- 
dered under the pétition of the trustée to sell free from liens, so far 
as they came within the scope o,f the character of services for which 
the mortgage, by its terms, provided for compensation. 
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[3] Fourth. The bankruptcy court has jurisdiction of ail prop- 
erty in the possession of the bankrupt at the time of the filing of the 
pétition, including that on which there are liens. It has the right to 
sell free from liens, to préserve the equity for the estate. It has the 
right to détermine whether such equity exists for that purpose. If 
there is no equity, the property should be turned back to the lien- 
holder. In that event, there is no reason for the administration of 
the property through the bankruptcy court, and for the charge against 
the lienhokler of referee's and trustee's commissions for handUng the 
proceeds of the sale of the property. It is difiicult in many cases 
to détermine the existence of an equity in advance of sale. How- 
ever, in cases in which, upon a sale in the bankruptcy court, the 
property fails by a large sum to satisfy the liens upon it, it is at least 
prima facie évidence that the bankruptcy court should not hâve ad- 
ministered it, and in such cases it seems to me that the estate should 
pay the commissions of the référée and the trustée, and not the lien- 
holder. I think the amendment to the act, so far as it may be con- 
strued to authorize payment of such commissions from the proceeds 
of the sale of the incumbered property, can only apply to cases in 
which the bankruptcy court rightfuUy exercised its jurisdiction to sell 
free from liens, or where the lienholder consents to such sale. In 
this case there was no consent, and the property brought largely 
iéss than the amount of the liens upon it. A contrary rule would 
not only be unjust to the lienholder, but would put a premium upon the 
taking possession of incumbered property by the officers of the bank- 
ruptcy court for the purposes of administration. 

Fifth. The référée properly permitted the bank, which was the légal 
owner of the mortgage, to collect the entire balance due on it. Smith 
and Kyser are the only persons interested, and they make no objection 
to such payment. 

[4] Sixth. As the insurance was partly due the trustée and partly 
due the lienholders, and, under the same policies, it was proper for 
the trustée to collect it, and the lienholders consented to it. It was 
therefore proper to allow the trustee's attorney a fee, and to charge 
against the lienholders a pro rata part thereof . Inasmuch as the trus- 
tee's attorney would hâve had the same work to undergo on behalf of 
the trustée in any event, I believe it fair not to increase the allowance 
80 far as it is a charge against the lienholders. The référée may 
exercise his discrétion to allow the attorney for the trustée the pro 
rata part of the increase, which he deemed reasonable, out of the 
assets of the estate. 

[5] Seventh. I think it reasonably clear from the record that the 
mortgagee, O'Leary, was aware at the time he made the loan, secured 
by the mortgage in question, that the bankrupt was cutting and saw- 
ing the timber, which, while standing, constituted part of his security, 
and that it was contemplated by him that this should continue to be 
done after the exécution of the mortgage. The mortgage was given 
by the bankrupt to raise money to enable it to continue its opérations 
as a going concern ; and the mortgagee, O'Leary, knew this. The 
récitals in the description of the lands conveyed in the mortgage state 
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that the mortgagor had tlie right of ingress and egress for the pur- 
pose of cutting the timber. This being true, it is clear the mort- 
gagee would lose his lien upon timber eut and sawn and commingled 
by the mortgagor with lumber manufactured from timber eut from 
unmortgaged lands. 

[6] The mortgagor's contract with mortgagee was to insure the 
property covered by the mortgage Hen and no other. The inconvenience 
of separating his insurance in différent policies probably induced him 
to insure in one policy property covered by the mortgage Hen and 
property not so covered. His so doing could not avail to entitle the 
mortgagee to the insurance on property on which he had no Hen as 
against the right of the trustée. The cases cited in the certifîcate of 
the référée support his conclusion in this respect. Smith v. Contin- 
ental Ins. Co., 108 lowa, 382, 79 N. W. 126; Palmer's Sav. Bank v. 
Ins. Co. of N. A., 166 Mass. 189, 44 N. E. 211, 32 L. R. A. 615, 55 
Am. St. Rep. 387; Wilcox v. Nat'l Ins. Co., 81 Minn. 478, 84 N. W. 
334; Washington Nat. Bank v. Smith, 15 Wash. 160, 45 Pac. 736; 
Walls V. Helfenstein, 28 Wis. 632. 

The order of the référée will be confirmed, except in relation to 
the amount of the attorney's fee aUowed the bank, which will be re- 
duced to $75 ; and as to the déduction of commissions for the trustée 
and référée from the proceeds of the sale of the incumbered property. 



SOUTHERN PAC. CO. et al. v. CAMPBELL et al. 

(Circuit Court, D. Oregon. July 3, 1911.) 

No. 3,675. 

1. Caebieks (§ 18*) — Rates— Régulation by Railroad Commissioneks. 

A complaint, seeking to en.ioin rates flxed by the railroad commission- 
ers of a State, should state facts which show that such rates do not af- 
ford a fair return on the value of the complainant's property devoted to 
fhe particular use, and, In the absence of such allégations, the presump- 
tion of law will prevail that the rates niade are fair. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 18.*] 

2. Plbading (§ 8*) — Conclusions of Law— Chabges— Régulation bt Rail- 

road Commissioneks— INJUNCTION. 

A complaint to enjoin rates flxed by the railroad eommissioners of a 
stite, alleging, in gênerai tenus, that the local rates of the company af- 
fected by the order were reasonable and .lust, and as low as the situation 
of the parties and the compétitive condition of the business would per- 
mit, and that the said compensation charged on exlsting tariffs is rea- 
sonable and just and aftords Eut slight compensation above the cosfs of 
the service, and that the réductions attempted to be made by the com- 
mission involve rates, which, if enforced, would deprive complalnant of a 
large sum of annual revenue, and compel it to give the use of ifs prop- 
erty without reasonable or just compensation, and compel it to increase 
other rates on traffic not afCected by the order, thus compelling discrini- 
ination, and that fhe order was unreasonable, unjust, and arbitrary, and 
that the rates sought to be prescrlbed are conflscatory, was insufQcient 
as stating conclusions of law not supported hy averments of fact. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 13-281/2 ; Dec. 
Dig. § 8.*] 

*For otiinr ci.tes see same topic & 3 numbsb In Dec. & Am. Digs. 1307 to date, & Rep'r ludexea 
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In Equity. Bill by the Southern Pacific Company and another 
against Thos. K. Campbell and others, constituting the Railroad Com- 
mission of Oregon, and A. M. Crawford, the Attorney General of the 
State of Oregon. Demurrer to bill sustained. 

W. D. Fenton, Jas. E. Fenton, and Ben C. Dey, for complainants. 
J. N. Teal and Clyde B. Aitchison, for défendants. 

BEAN, District Judge. This suit has been submitted on a demurrer 
to a bill to enjoin the enforcement of an order of the State Railroad 
Commission fixing certain class rates from Portland south over the 
lines for the Oregon & California Railroad Company, operated by 
the Southern Pacific Company, as lessee. 

In September, 1910, the commission upon due investigation, and 
after a hearing by the complainant company, found that certain 
enumerated class rates on freight from Portland south to various sta- 
tions in Oregon, then in force on complainant's lines, were unjust, un- 
reasonable, and excessive, and unjustly discriminatory as against the 
several stations and localities and as between various classes of com- 
modities, and, by an order duly made and entered, fixed rates decided 
and found by it to be just, reasonable, and nondiscriminatory, in lieu 
thereof, expressly providing in the order that it should not be con- 
strued to apply to ftiterstate commerce. It is alleged that the rates 
fixed by the commission, if enforced, will reduce the receipts of the 
complainant company, local and Interstate, which for the year 1909 
amounted to $7,104,081, by the sum of $276,931.80; but it is admitted 
by its counsel that this was an error in the footing, and that the actual 
estimated réduction will be $156,072.48 annually. 

Without referring to the allégations of the complaint at length, the 
objections made to the order sought to be enjoined may be summarized 
as follows: 

First. The act of the Législature creating the railroad commission 
is unconstitutional and void: (a) Because of the excessive penalties 
and burdens imposed for refusai to obey the orders of the commission ; 
(b) because its provisions are not uniform and equal in their applica- 
tion; (c) because it confers upon the commission législative, executive, 
and judicial powers; (d) because rate making is a législative function, 
and a rate cannot be made to take efïect upon the order of a sub- 
ordinate commission; (e) because it requires a railroad company ag- 
grieved by an order of the commission to prosecute any suit to review 
the same in the state courts; (f) because it provides for a judicial 
review of the orders of the commission. 

Second. The order in question is violative of the Constitution of the 
United States because it directly and materially afl^ects Interstate com- 
merce, since the rate on Interstate traffic over complainant's lines in 
Oregon is made up by the through rate to Portland with the local 
rate out. 

Third. The law under which the Oregon & California Railroad 
Company was incorporated provides that a corporation organized 
thereunder "shall hâve power to coUect and receive such tolls and 
freights for transportation of persons and property as it may pre- 



ï 84 189 FEDERAL- BEPOETER 

scribe," and thus deprives the state of the power to fix rates for trans- 
portàtion of freight or passengers. 

Fourth. The rates fixed by the commission and sought to be en- 
joined in this suit are so unreasonably low as to amount to a con- 
fiscation pro tanto of complainant's property. 

Fifth. The order of the commission was based iipon an arbitrary 
approval of class 1 of rates then in force on complainant's line and 
ari arbitrary spread between such class and other classes without any 
référence to the distance the traffic was to be carried, the character 
or nature of the service to be performed, or the compensation that 
should be paid therefor. 

Seventh. That the rates prescribed by the commission are unreason- 
able, and this court should review the same under the provisions of 
the commission act. 

Thèse several questions hâve been elâborately argued orally and by 
printed brief s. A large part of the discussion herein is directed to the 
constitutionality of the railroad commission act, and the contention 
that the order sought to be enjoined directly and materially aiïects 
interstate' ' commerce. Both of thèse questions were considered and 
decided by this court in the Campbell Case (O. R. N. v. Campbell, 173 
Fed. 957). The opinion of Judge Wolverton in that case contains suçh 
an exhaustive, satisfactory, and fuU discussion of the subject as to 
leave ndthing to be added. I fully concur in his views and am unable 
to distinguish this case in'principle from the one decided by him. 
The averrtients in the bill that the order of the commission interfères 
with interstate commerce is but the conclusion of thepleader and is not 
in harmony with the f acts aîleged. Motrow, Circuit Judge, says : 

"A rate fixed by a state railroad commission for intrastate traffic, if just 
and reasonable In and ofitself, cannot be held to be uûlawful and dis- 
criminatory because it may conflict M'itli some rate iixed by the railroad Com- 
pany for Interstate traffic. Upou adjiigtment tlie latter rate must yield." 
Woodside V. ïonopah & G. E. Co. (C. C.) 184 Fed. 360. 

The next point is disposed of by this court and the state Suprême 
Court in Ex partie Kôehler, Receiver (C. C.) 23 Fed. 529, and State v. 
S. P., 23 Or. 424, 31 Pac. 960. 

The remaining points may be considered together. Rate making is 
a législative function, and, when rates are fixed by the I^egislature or 
a subordinate body to which the povc'er has been duly delegated, they 
will not be declared invalid by the fédéral courts unless they are so 
unreasonably loAV that their enforcement would amount to the taking 
of property for pubHc use without compensation and therefore prac- 
tically a confiscation thereof. Willcox v. Cons. Gas Co., 212 U. S. 
19, 29 Sup. Ct. 192, 53 L. Ed. 382. When it is shown that the pre- 
scribed rates will prevent the carrier from earning such compensa- 
tion as under the circumstahces iS just, both to it and the pubHc, their 
enforcement will be enjoined. Smyth v. Ames, 169 U. S. 466, 18 Sup. 
Ct. 418, 42 L,. Ed. 819. But the rates now in controversy were made 
by the state comrhission in the light of the knowledge of the facts, and 
after a thorough investigation and a hearing of the party interested. 
They are made by law prima facie lawful, and are therefore presumed 



SODTHEBN PAC. CO. V. CAMPBELL 185 

to be reasonable, fair, and just. A. C. L. R. R. v. Fia. ex rel. Ellis, 
203 U. S. 256, 27 Sup. Ct. 108, SI L. Ed. 174; Inter. Com. v. C, R. I. 
& P. R. R., 218 U. S. 88, 30 Sup. Ct. 651, 54 h. Ed. 946; 111. Cen. v. 
Inter. Com. Com., 206 U. S. 441, 27 Sup. Ct. 700, 51 L. Ed. 1128. 

The burden is on the complainant to show by clear and satisfactory 
allégation and proof that, if enforced, they will necessarily be con- 
fiscatory. This court has no authority to fix rates, nor should it at- 
tempt to usurp the powers of the commission upon its conception as 
to whether such powers hâve been wisely exercised or not. It can 
review the findings of the commission only so far as to détermine 
whether or not the rates promulgated by it will deprive the carrier 
of its property without just compensation. T. &: P. R. R. v. Interstate 
Com., 162 U. S. 197, 16 Sup. Ct. 666, 40 L. Ed. 940; Ex parte Young, 
209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932; 
San Diego L. & T. Co. v. Natl. City, 174 U. S. 739, 19 Sup. Ct. 804, 
43 L. Ed. 1154; Knoxville v. K. Wtr. Co., 212 U. S. 1, 29 Sup. Ct. 
148, 53 L. Ed. 371 ; San Diego L. & T. Co. v. Jasper, 189 U. S. 439, 
23 Sup. Ct. 571, 47 h. Ed. 892; Interstate Com. Com. v. 111. Cen., 215 
U. S. 452, 30 Sup. Ct. 155, 54 h. Ed. 280; B. & O. v. U. S., 215 U. 
S. 481, 30 Sup. Ct. 164, 54 L. Ed. 292. 

Nor do I think its power, in this regard, is in any respect enlarged 
by the provisions of the state law for a review by the state courts of 
the acts of the commission. Whether rates prescribed by législative 
authority to be charged by public service corporations are unreason- 
ably low, within the doctrine stated, involves a détermination of the 
value of the property of the complainant devoted to the particular 
public use to which the rates apply, the measure of a reasonable return 
thereon, and whether the rates allowed to be charged are sufficient 
to that end. Thèse questions are complex, intricate, and often difficult 
of ascertainment, especially in the case of a carrier doing both local 
and Interstate business. There is difficulty, in the fîrst place, in deter- 
mining the value of the property as a whole, whether it is to be taken 
as the market value of the stock and bonds, the original cost of con- 
struction with expenses of permanent improvements added, the cost 
of reproduction, the value of the property as a going concern, or 
whether ail thèse matters are to be considered in fixing a fair value in 
a given case, and, after the entire value of the properties has been 
determined, how it shall be divided among the several states through 
which the road passes. It is substantially agreed that where a rail- 
road is used in both local and Interstate business, and the value of 
the property devoted to public use within a given state is ascertained, 
that it is fair to apportion such value among the diiïerent kinds and 
classes of business upon a revenue basis, but it is not always easy to 
ascertain the revenue from Interstate trafiiic. The records of a Com- 
pany commonly show the gross revenue from local traffic wholly 
within the state, but much of the Interstate business is often carried 
through the state, and in other instances the local haul within the 
state is only a small proportion of the entire haul, and it is therefore 
difficult to détermine what should properly and rightfully be allowed 
for interstate traffic. 
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But even greatér difficulty lies in thé apportionment of the cost 
oî the service, between local and Interstate business, so as to détermine 
whether the revenues from a particular class are sufficient to afford 
a fair return upon the value of the property devoted to such class. 
There are many items of cost that disclose the class of business on 
account of which they are incurred, and can therefore be properly 
placed ; but there is a large percentage of cost of doing ail the busi- 
ness, like the maintenance of ways and structures, equipment, super- 
intendence, opération of trains carrying both local and interstate 
traffic, which are incurred for the common benefit of both, and there 
is no definite rule by which thèse items ôf common cost can be divided 
between the différent classes with mathematical accuracy. M., K. & 
T. R. R. V. Love (C. C.) 177 Fed. 493. 

[1] Thèse matters are not referred to because particularly material 
in the case in hand, nor with a design to approve or disapprove any 
particular rule or doctrine in référence thereto, but only to emphasize 
the position that a complaihant seeking to enjoin rates fixed by lawful 
authority should state facts and not conclusions, facts which, if true, 
show that such rates willnot or do nût afïord a fair return upon thé 
value of the complainant's property devoted to the particular use. In 
the absence of such allégations, the presumption of law that the rates 
as made are fair, just, and reasonable must prevail, and in my judg- 
ment the bill does not state facts sufficient to overcome this presump- 
tion. 

[2] It is alleged in gênerai terms that the local rates of the com- 
plainant Company affected by the order of the commission were reason- 
able and just and as low as the situation of the properties and the 
compétitive condition of the business, both intrastate and interstate, 
"will permit or allow, and the said compensation charged upon said 
existing tariffs is reasonable and just and affords to your orators but 
slight compensation above the cost of the service"; that the de- 
creases attemptéd to be made by the commission involve the class rates 
referred to and, if enforced, will deprive the complainant of a large 
sum of annual revenue and compel it to give the use of its property 
without reasonable or just compensation, and will compel it to in- 
crease other rates upon traffic not afïected by the order, and particular- 
ly upon products of the soil, forest, and farm, many of which receive 
and enjoy terminal rates, including such commodities to be sold and 
consumed in the markets of the world, thereby compelling the com- 
plainant to discriminate against.such last-named products, to the great 
injury of the complainant and of the public; that the order of the 
commission is unreasonable, unjust and arbitrary and, if enforced, 
will deprive the complainant of earnings which it is entitled to collect 
and receive, in excess of the revenue that would be derived from the 
enf orcement of the order ; and "that said pretended order is void and 
of no force and efïect, in this, that the rates sought to be prescribed 
by said order, in lieu of existing rates, are confiscatory of the prop- 
erty of your orators, and will deprive your orators of their property 
without compensation and without due process of law." Thèse aver- 
ments are not sufficient to raise an issue. Central of Ga. R. R. v. 
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McLendon (C. C.) 157 Fed. 961. They are but conclusions of law and 
are not supported by any averment of fact. Indeed, they are incon- 
sistent with the facts alleged. The bill states that the receipts from 
ail sources, local and interstate, for the year 1909, were $7,104,081, and 
the gross expenditures during the year $5,839,698, leaving a net 
balance for the year of $1,264,383. The value of the property, based 
upon the capital stock, bonded, and floating indebtedness is put in 
the complaint at $39,052,008. The bill is silent as to whether inter- 
est on the bonded and other indebtedness is included in the aggregate 
expenditures ; but, since no ségrégation is made by complainant, it 
is fair to assume that they include the operating expenses, interest, 
and fixed charges, thus leaving a net balance of $1,264,383, to be 
applied as dividends on complainant's stock of the par value of 
$19,000,000. On this showing, it certainly cannot be consistently said 
that the earnings of the complainant, even after making the déductions 
alleged to be caused by the order complained of, "will afford but 
slight compensation above the cost of service," or that the order of 
the commission is confiscatory, or, in advance of actual expérience, 
that the rates fixed by the commission will not afiford a fair return 
upon the value of the property. 

Again, the complainant does not state the amount of intrastate 
traffic which will be affected by the order, nor the cost of service, nor 
the value of the property devoted to such business. It sets out the 
value of the entire property, the gross receipts and disbursements for 
both state and interstate business for a number of years prior to the 
date of the order, the amounts received from state and interstate busi- 
ness, freight and passenger, during the year 1909, and approximate 
percentage of tonnage affected by the order sought to be enjoined, 
assuming, as I take it, that both local and interstate traffic are affected 
by such order. There is no allégation as to the cost of conducting 
state business as distinguished from interstate business, and no state- 
ment of the différence between passenger and freight expenses. 

The demurrer should be sustained, and it is so ordered. 



In re SCIIAEFER. 

(District Court, N. D. Ohio, W. D. December 2, 1910.) 

No. 1,573. 

1. lïïsuBAXCE (§ 146*) — Life Insuiîance— "Policy." 

The Word "policy," in a life policy provision for payment to a beneficl- 
ary of a stated sum on insured's deatli during continuance of the policy^ 
xèfers to the Insurance cont'ract. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 146.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5440-6442.] 

2. Bankruptcy (§ 143*) — Asseis— Eife Polict. 

A paid'up policy insuring banlcrupt's life, under agreenient to pay him 
an aunuity for life after 20 years, which hâve not e.xpired, and to pay 
hls widow a fixed sum on his death, vests in bis trustée in bankruptcy 

*For other cases see sanie topic & § ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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only as ta the bankrupf s interest in the annuity and not as to the entire 
présent value of the pollcy, under Bankr. Act July 1, 1898, c. 541, § 
70a (5), 30 Stat. 566 (U. S. Comp. St 1901, p. 3é51), vesting in the trustée 
title to property which the bankrupt might hâve transf erred ; though the 
pollcy reserves an option to the bankrupt to surrender it at the end of 
the 20-year term. 
[Ed. Note. — ^For other cases, see Bankrupt'cy, Dec. Dig. § 143.*] 

In the matter of Joseph N. Schaefer, bankrupt. On pétition to 
review a finding by the référée. Affirmed. 

A. G. Fuller, for trustée. 

John Sheridan, for bankrupt. '\ 

KILLITS, District Judge. This matter is before the court upon a 
pétition for review of the fitiding of Hon. N. W. Bright, référée in 
bankruptcy for Hancock county, adjusting the rights of parties claiming 
an interest in a policy of insurance held by the bankrupt. The policy 
was issued on the 23d of November, 1897, and reads as f oUows : 

"In considération of the application for this policy, -vvhleh is hereby made 
a part of this contract, the Mutual Life Insurance Company, of New York, 
promises to pay at its home office in the clty of New York, unto Joseph N. 
Schaefer, of Findlay, in the county of Hancock, state of Ohio, an annuity 
for every year after twenty years from the date hereof during the remain- 
ing lifetime of the said Joseph N. Schaefer in equal annual payinents of 
$60.00 each, commencing the 23rd day of November in the year one thousand 
nine hundred and eighteen and terminating with the last annual payment 
preceding death ; and likewise promises to pay unto his wlfe, Mary E. 
Schaefer, her executors, administrators or asslgns, one thousand dollars upon 
acceptance of satisfactory proofs at its home office of the death of said 
Joseph N. Schaefer during the coiitinuance of this policy, upon the following 
condition and subject to the provisions, requirements and benefits stated 
on the back of this policy which are hereby referred to and made a part 
hereof." 

Then follow the provisions for the payment of the ten full premiums, 
and thé customary provisions as to dividends, paid-up policy, surreil- 
der, and incontestabiHty. The policy provides that it is to be credited 
with its distributive share of surplus apportioned at the expiration of 
20 years, when it shall be treated as a tontine policy of that time 
of distribution, and that the surplus may be appHed at the end of 
such period to purchase an increased annuity or may be drawn in 
cash, and that thereafter the distribution period shall be in terms of 
five years each during the continuançe of the policy ; surplus to be 
applied to the purchase of additional insurance without médical exam- 
ination. The policy also provides as to surrender that at the end 
of the first period of 20 years the sum of $1,211.80 and the surplus 
will be paid therefor in cash. Atta,çhed to the policy, in apparent 
explanation of the privilèges under it, is a sheet entitled, "Adapted 
Illustrations Spécial Income Life Policy," coniputed for the principal 
sum, term and premium of the policy in question, from which it would 
appear that there is any one of six options available at the end of 
20 years. This policy was fully paid up before proceedings in bank- 
ruptcy against Schaefer were instituted, ànd no question arises that 

•For other cases see same toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such payments were in any respect in fraud of creditors, and the 
court is left to détermine the rights of the trustée therein without 
the assistance of any évidence except the policy itself and its terms. 
The référée found that "only the annuity provided for in said policy 
and payable to said Joseph N. Schaefer should become assets in the 
hands of the said trustée," and ordered "that said Joseph N. Schaefer 
make and deliver to said trustée a proper assignment of ail his interest 
in and to such annuity within ten days from the date of this entry." 

The court is called upon to apply to the terms of this policy 
section 6 of the bankruptcy act : "This act shall not affect the allow- 
ance to bankrupts of the exemptions which are prescribed by the state 
laws in force at the time of the filing of the pétition in the state 
wherein they hâve had their domicile for the six months or the greater 
portion thereof immediately preceding the filing of the pétition" — 
and classification (5) of paragraph "a" of section 70 of the bank- 
ruptcy act, vesting in the trustée the title of the bankrupt in "prop- 
erty which prior to the iiling of the pétition lie could by any means 
hâve transferred or which might hâve been levied upon and sold 
under judicial process against him." 

Counsel for the trustée insist that by the terms of this policy the 
wife of the insured has no présent interest therein, and that the ^ntire 
présent value of the policy is subject to the disposition of the trustée 
for the benefit of creditors. In taking this position, it is quite plain, 
from the citation of his authorities, if not otherwise, that trustée' s 
counsel has failed to apprehend the significance of the language of 
the policy on the face thereof. He dépends upon two cases partic- 
ularly: In re Slingoff (D. C.) 106 Fed. 154, and In re Steel (D. C.) 
98 Fed. 78; and also cites In re Diack (D. C.) 100 Fed. 770, and 
In re Boardman (D. C.) 103 Fed. 783. Thèse authorities do not 
enlighten the court, for the reason that, as distinguished from the 
policy before us, they were respectively based upon pure endowment 
policies. In each case the policy provided that at the expiration of 
a certain time a fixed sum should be paid to the insured, but that in 
casehe died before the arrivai of that time the face of the policy should 
be paid to the wife. In this case there are two contracta in the 
policy, not in the alternative as in the case of an endowment policy, 
but separate and distinct provisions. The first is the contract with 
Schaefer that if he survives for more than 20 years from the date 
of the policy, during the remainder of his life he shall rece've an 
annuity of $60. Then the language of the contract proceeds, "and 
likewise promises to pay unto his wife * * * one thousand dol- 
lars upon acCeptance of satisfactory proofs at its home office of the 
death of the said Joseph N. Schaefer during the continuance of this 
policy." Plainly, the eiïect of this language is that no matter when 
Joseph N. Schaefer dies, whether within the period extending for 20 
years after the date of the policy or thereafter, his wife, or her repré- 
sentatives, shall receive $1,000. The language of the policy is that 
this right in Mrs. Schaefer shall exist during the continuance of the 
policy. 



190 189 FEDERAL REPORTER 

[1] Now, the term "policy" means nothing more than contract hère, 
and the effect of it is that Mrs. Schaefer's interest is a vested one 
until the contract is terminated, either by the death of the insured, or 
by the exercise of some option, which by the very terms of the policy 
cannot be entertained by either the insured or Mrs. Schaefer, or both 
of them, unti! on or after the 23d of November, 1917. 

[2] The policy, then, is one which is clearly distinguishable from 
those which counsel for the trustée cites as authorities. It is more 
like that under considération in the case of In re Welling, 113 Fed. 
189, 51 C. C. A. 151. That case was decided in Illinois, whose law 
does net "exempt policies of insurance from judicial pursuit by 
creditors." In Ohio, however (sections 9393, 9394, and 9398, General 
Code [sections 3628, 3629, R. S.]), policies of insurance for the beneflt 
of a wife ahhough paid for by the husband are exempt from any 
claims of the husband's creditors. 

This court can do no better than to adopt as its own the reasoning of 
the dissenting opinion by Judge Grosscup, on page 195 of 113 Fed., 
on page 157 of 51 C. C. A., in the case of In re Welling, supra, 
bearing in mind that no option may be exercised by the insured, 
Schaefer, under the policy at bar, until November 23, 1917, and as- 
suming that at that time he, without the consent of the beneficiary, 
his wife, may exercise one of the six options set out in the rider to the 
policy (and it is by no means clear that he may do that without 
his wife's consent), and upon the assumption, which we think is com- 
pelled by the terms of this policy, that until that period, at least, 
Mrs. Schaefer has a vested interest in the policy, the reasoning of 
Judge Grosscup in this dissenting opinion, found on pages 196 and 
197 of the report in the Welling Case, found in 113 Fed., pages 158 
and 159, 51 C. C. A., seems to us to control this situation. Speaking 
of the date when only the options could be exercised by the husband, 
Judge Grosscup said : 

"One of the tenus is that It shall be exercised November 27, 1906. Time, 
hère, so far as Mrs. Welliug Is coEcerned, is of the essence of the option. 
The interest of the wife, and the sensé of obligation of the husband may be 
différent on that day from that of any day preeedlng or f ollowing. It is, 
in iny judgment, the wife's right that the élection, affecting as it does her 
vital interests, shall be exercised only in view of the considération that may 
ininuence the husband at that time; neltlier tliose before nor those after. 

"Another term of the option is that the élection shall be by the husband 
hlmself. No, one else caii stand in his place, or exercise the option under 
the circumstances and sensé of obligation that wlll influence him. It is the 
wife*s right to ïiave the husband's judgment, not that of a stranger, the 
judgment o( the man who presuniably has an interest In her future, not 
that of a man whose interest in this respect is in conflict with hers. I am 
of the opinion that a fair Interprétation of the spirit of the policy would 
dlsallow the exercise of the option of Welling until the day for its exercise 
had arrived, and would then dlsallow its exercise, unless it be by the judg- 
ment of Welling himself. Such an Interprétation, of course, forblds the 
view that the option Is transférable in advance, in this case six years in 
advance, or was subject to levy by creditors." 

If we assume' that the trustee's contention îs correct, we must 
find that there is something in this policy independent of the provisions 
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for an annuity to Mr. Schaefer, and found in that portion of the 
policy which provides an interest for Mrs. Schaefer, wliich belongs 
to Schaefer and which ordinarily might be levied upon and sold under 
judicial process against him. And finding this right in Schaefer, there 
is no escape f rom the position that it is inconsistent and in conflict with 
the rights of Mrs. Schaefer, and, consequently, within the exemptions 
of the Ohio statutes just referred to. Schaefer's annuity has been 
paid for. That is a matter of value which he could hâve assigned, 
subject to the contingency of his death within the next seven years. 
Notwithstanding that, however, it has a présent value. As the référée 
found, this unquestionably goes to his creditors for whatever it is 
worth. 

We are very clear, also, that the référée was right in holding that 
the trustée h ad no interest in that portion of the policy which 
insured Schaefer's life for the benefit of his wife. The court finds 
among the papers in this case (apparently, not a part of the évidence) 
a letter from the company which is entirely in line with the court's 
interprétation of this policy. Its material parts are as follows: 

"The insured could not surrender the policy for its cash value without the 
consent of the beneflciary; nor could he assign or trausfer the iiolicy with- 
out the beneflciary's consent ; nor could the insured at or before the end of 
the twenty years change the status of the policy, under any of its condi- 
tions, without said beneflciary's consent. But the insured could surrender his 
rights in the annuity without disturbing the benefits provided in favor of 
his wife." 

The things contended for by the trustée involve action independent 
of the consent of Mrs. Schaefer, and are in direct conflict with the 
interprétation of the policy placed upon it by the insurer, which is, 
we think, the only one of which the policy is fairly susceptible. 

The finding of the référée in this matter is affirmed and made the 
order of the court. 



UNITED STATES v. ST. LOUIS COFFEE & SPICE MILLS. 

(District Court, E. D. Missouri, E. D. May 22, 1909.) 

No. 15,399. 

1. Food (§ 20*) — Food and Dhugs Act — Adui^teration — "Extract" — "FrA- 

VOR." 

An information charging that défendant sold in Interstate conunerce a 
liquid laheled "Flavor of Vanilla," which did not contain any extract of 
vanilla, does not state a case of adultération or niisbrandlng of vanilla 
extract in violation of Food and Drues Act June .30. 1906. c. 3915, § 2, 
34 Stat. 768 (II. S. Comp. St. Supp. 1909, p. 118S), the words "extract" 
and "flavor" not being synonynious ternis. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 20.* 

For other définitions, see Words and Phrases, vo). 3, p. 2625.] 

2. Food (§ 12*) — Food and DRiias Act — Violation by Adultération. 

Circular No. 19, Issued by the Secret'ary of Agricultui'e under authority 
of Act March 3, 1903, c. 1008, 32 Stat. 1158, establishing standards of 
purlty for food products and wliat are regarded as adultérations therein, 

*For other cases see same topic & § number :n Dec. & Am. Diss. 190*7 to date, & Rep'r Indexes 
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cannot be consîdered In determining what constit'utes the offense of adul- 
tération in violation of Food and Drugs Act June 30, 1900, c. 3915, 34 
Stat. 768 (Ù. S. Comp. St. Supp. 1909, p. 1187). 
[Ed. Note. — For other cases, see Food, Dec. Dig. § 12.*] 

S. Food (§ 20*) — Violation op Food and Dbugs Act — Information. 

An Information charglng a défendant witTi selling an adulterated or 
mip' randed article of food in Interstate commerce in violation of Food 
and Drugs Act June 30, 1906, c. 3915, 5 2, 34 Stat. 768 (U. S. Comp. St- 
Supp. 1909. p. 1188), should specifically charge the mauner of adultération 
as defiued in section 7 of the act, or of misbrandiug as defiued in sec- 
tion 8. 

[Kd. Note.— For other cases, see Food, Dec. Dig. § 20.* 
What constitutes a violation of pure food régulations, see note to Brina 
V. fnited States, 105 C. C. A. 559.] 

4. Adultération (§4*) — Défini "Ion. 

Tbe Word "adultération," as used in Food and Drugs Act June 30. lOOC, 
c. 3!)!,-), § 2, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, p. 118S), means to 
corrupt. debase, or make impure by an admixture of a foreign or a baser 
sul stance. 

TKd. Note. — For other cases, see Adultération, C^nt Dig. S§ 4-9; Dec. 
Dig. § 4.* 

For other définitions, see Words and Phrases, vol. 1, pp. 210-212.] 

Crimînal prosecution by the United States against the St. Louis 
Coffee & Spice Mills. On demurrer to évidence. Sustained. 

Truman Post Young, Asst. U. S. Atty. 

Thos, G. Rutledge and Schnurmacher & Rassieur, for défendant. 

DYER, District Judge. Since the adjournment of court on yester- 
day I hâve considered more fully the demurrer interposed by the 
defendant's counsel to the case as stated in the two counts of the 
information and the évidence offered by the government in support 
thereof. This is the first case arising under the act of June 30, 1906 
(Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 
1909, p. 1187]), entitled "An act for preventing the manufacture, sale 
or transportation of adulterated or misbranded, or poisonous or del- 
eterious foods, drugs, medicines, and liquors, and for regulating traiïic 
therein, and for other purposes," that has been presented to this court 
for détermination. For a violation of this statute penalties are 
imposed, and it is made the duty of the United States Attorney, when 
the Secretary of Agriculture shall report to him any violation of the 
act, to cause appropriate proceedings to be commenced and prosecuted 
without delay, for the enforcement of the penalties, etc. The Sec- 
retary reported this défendant to the district attorney, and as a 
resuit the information now under considération was filed in this court. 
The proceeding is for the violation of a statute that imposes penalties, 
and by its terms déclares each violation a misdemeanor. The in- 
formation therefore should be as certain and definite as if the offense 
were charged in an indictment. Judging it by the well-recognized re- 
quirement of pleading in such cases, do the counts or either of them 
State clearly and with sufficient certainty any offense against the 
statute under which the proceeding was commenced and is now pros- 

*Far other euMea see same topic & § sumbsb la Dec. & Am. Digs. 1907 to date, & Rep'r Icdezes 
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ecuted ? The importance of and the great good to the public that will 
follow the enforcement of this act can hardly be measured, and the 
delay taken by the order of adjournment on yesterday was for the 
purpose of enabhng the court to détermine (with proper regard to the 
contention of the district attorney on the one side and of defend- 
ant's counsel on the other) its décision. 

[1] The first count of the information charges in substance: "That 
by circular No. 19 of the United States Department of Agriculture, 
dated June 26th, 1906, the Secretary estabhshed certain standards 
of purity for food products as authorized by the act of Congress of 
March 3, 1903" (Act March 3, 1903. c. 1008, 32 Stat. 1158). That 
said order No. 19 provided that "vanilla extract is a flavoring extract 
prepared from vanilla bean, etc." The count then states "that in 
trade and commerce and the science of food chemistry, the words 
'vanilla extract' signify an extract prepared from the 'vanilla bean, 
etc.,' and in trade and commerce the words 'vanilla extract' are 
synonymous with the words 'vanilla flavor' when placed on bottles 
containing a liquid to be used for flavoring purposes." • 

The information (after making the foregoing récitals) charges that 
the défendant on the 26th of October, 1907, unlawfully and know- 
ingly shipped by the Missouri Pacific Railroad from St. Louis, Mo., 
to Kansas City, for sale in interstate commerce, a certain bottle labeled 
"Nectar Choice Flavor of Vanilla, sugar colored, for flavoring ice 
cream, etc. ;" that the contents of the bottle were adulterated in viola- 
tion of the act of June, 1906, in that said bottle contained a liquid 
which did not contain any extract of vanilla as defined by circular 
No. 19, and by the usages of trade and commerce, and was in fact an 
imitation and substitute therefor, etc. 

By the word "adultération," as used in the act, it is understood to 
mean "to corrupt, debase, or make impure by an admixture of a for- 
eign or a baser substance." How can it be successfully claimed that 
because the liquid in the bottle offered in évidence did not contain 
extract of vanilla that it was therefore adulterated within the mean- 
ing of the statute? 

[2] The circular No. 19 issued by the Secretary of Agriculture was 
issued long before the enactment of the statute under which this 
proceeding is had, and for that reason, if for no other, cannot be 
considered in determining the question of the guilt or innocence of 
the défendant in this case. 

By section 2 of the act of June 30, 1906, it is made an offense to 
introduce into any state, etc., any food or drugs adulterated or mis- 
branded. 

The first count charges that the bottle sent from St. Louis to Kan- 
sas City contained "adulterated liquid extract or flavor." It aiso 
charges that the liquid did not contain any extract from the "vanilla 
bean," but did hâve a vanilla flavor. The court is now asked to say 
that "Vanilla Extract" and "Vanilla' Flavor," as known to the trade, 
is one and the same thing, and that in dealing with the défendant 
in this case "extract" and "flavor" are synonymous in meaning, and 
that, therefore, if the défendant shipped a liquid which had the flavor 
189 F.— 13 
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6i vanilla ît was guilty of adultération oî the extract of vanilla, with- 
in the meaning of the statute. Neither the Secretary of Agriculture 
nor thé public generally can change the meaning of the words "extract" 
and "flavor." Without référence to the dictionaries and the définitions 
of the words contained therein, it is known that "extract" is one thing 
and "flavor" another. The évidence in this case has failed to con- 
vince the court that even among dealers the words "extract" and 
"flavor" are considered synonymous terms. 

[3] The information charges that there was an adultération of the 
article, but fails to state in what particular and how it was adulterated. 
It states a conclusion without making the necessary averments from 
which the conclusion could be fairly reached. Section 7 of the act 
of June, 1906, provides that an article shall be deemed to be adulterat- 
ed when : 

"In case of food: 

"First : If any substance has been mixed and packed with it so as to 
reduce or lower or injurlously affect Its quality or strength. 

"Second: If any substance has been substituted whoUy or In part for 
the article. * 

"Third: If any valuable constituent of the article has been wholly or In 
part abstracted. 

"Fourth : If it be mlxed, colored, powdered, coated or stained in a manner 
whereby damage or inferiorlty is concesiled. 

"Flfth: If it contain any added polsonous or other deleterlous ingrédient 
which may render such article injurious to health." 

The information fails to charge that the article sold and delivered 
to the gfocer in Kansas wàs mixed or packed in such a manner as to 
reduce or lower or injuriously aflfect its quality or strength, nor does it 
charge that any substance was substituted for the article; nor does it 
charge that any valuable constituent was abstracted; nor does it 
charge that the article was colored in a manner whereby inferiority 
was concealed ; nor does it charge that the article contained any added 
poisonous or other deleterious ingrédient that would render it injurious 
to health. It would seem that one or more of thèse things should be 
specifically charged in the information, and that the charge should be 
made with such particularity as to fairly inform the défendant of the 
act of violation complained of, and for which it is to answer. The 
conclusion reached by the court is that the first count does not suf- 
ficiently charge an offense under the statute, and that the évidence of- 
fered by the government does not aid the defect. 

The second count is similar in ail respects to the first, as far as the 
récitals are concerned. This count seeks to charge "misbranding" un- 
der section 8 of the act. That section is as follows : 

"Sec. 8. That the term 'mlsbranded,' as used herein, shall apply to ail 
drugs, or articles of food, or articles which enter Into the composition of 
food, the package or label of which shall bear any statement, design, or 
device regardlng such article, or the Ingrédients or substances contained 
therein which shall be fnlse or misleadlug in any particular, and to any 
food or drug product which is falsely branded as to the state, terrltory, 
or country in which It is manul'actured or produced. 

"Tliat for the purposes of this act an article shall also be deemed to be 
mlsbranded • * * in case of food: 
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"First: If It be an imitation of or offered for sale under the dlstlnctlve 
naine of another article. 

"Second: If It be labeled or branded so as to decelve or mislead the 
purchaser, or piirport to be a foreîgn product when not so, or if the con- 
tents of the package as originally put up shall hâve been removed in whole 
or in part and other contents shall liave been placed in such paclîage, or 
if It fall to bear a statement on the label of the quantity or proportion of 
any morphine, opium, cocaine, herion, alpha or beta, eucaine, chloroform, 
cannabis indica, chloral, hydrate, or aeetanilide, or any derivative or prépara- 
tion of any of such substances contained therein. 

"Thlrd: If in pacl^age form, and the contents are stated In terms of 
welght or measure, they are not plalnly and correctly stated on the out- 
side of the pacliage. 

"Fourth : If the paclsage containlng It or Its label shall bear any state- 
ment, detîign, or deviee regarding the ingrédients or the substances con- 
tained therein, which statement, design, or deviee shall be false or mis- 
leadlng in any particular ; provided, that any article of food v^'hicU does 
not contain any added polsonous or deleterious ingrédients shall not be 
deemed to be adulterated or misbranded In the foUowIng cases : 

"First: In the case of mixtures or compouuds which may be now or from 
time to time hereafter known as articles of food, under their own dls- 
tlnctlve names, and not an imitation of or offered for sale under the dls- 
tlnctlve name of another article, if the name be accompanled on the same 
label or brand with a statement of the place where said article bas been 
manufactured or produced. 

"Second : In the case of articles labeled, branded, or tagged so as to 
plalnly indicate that they are compounds, Imitations, or blends, and the 
Word 'compound,' 'imitation' or 'blend,' as the case may be, is plainly stated 
on the package in which It is offered for sale ; provided, that the term 'blend' 
as used herein shall be construed to mean a mixture of like substances, 
not excluding harmless colorlng or flavoring ingrédients used for the pur- 
pose of colorlng and flavoring only." 

It will thus be seen that this count does not f ollow the words of the 
statute in charging the offense, but repeats the facts contained in the 
first count. 

The charge in this, as in thç first count, should be spécifie enough 
to f airly inform the défendant of the charge it is to meet. In my opin- 
ion the count is insufficient. 

There is nothing left for the court to do on this information but to 
direct a verdict of not guilty. 



UNITED STATES v. FRANK et al. 
(District Court, S. D. Ohio, W. D. January 21, 1911.) 

No. 747. 

1. FooD (§ 20*) — Food and Dbugs Act — Violation — Infoemation. 

An information alleging that défendants shipped in Interstate com- 
merce an article of food labeled as "Extract Terpeneless Lenion" in which 
a dilute solution of alcohol and water was substituted in part for said 
terpeneless lemon extract so that the same contained no more than .05 
per cent of cltral derived from the oil of lemon whereas, as recogniKed 
in the trade generally and by the standard of purlty established by the 
Seeretary of Agriculture in circular No. 19, issued bv authority of Act 
March S, 1903, c. 1008, 32 Stat. 1158, such extract should contain at least 

•For other cases see same toplc £ § numbeb In Dec. &^m. Digs. 1907 to date, & Rep'r lodexes 
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^ per cent byweight of sueh eitral, States facts whîch wlll sustain counts 
for both adultération and misbranding in violation o( Food and Drugs 
Aet June 30, 1906, c. 3915, § 2, 34 Stat 768 (U. S. Comp. St. Supp. 1909, 
p. 1188). 

[Ed. Note.— For other cases, see Food, Dec. Dig. § 20.*] 

2. Food (§ 12*) — Food and Dbugs Aot — ^ Violation by Adultbbation. 

The standards of purity for food products established by the Secretary 
of Agriculture in circular No. 19 of the department, issued by authorlty 
of Act March 3, 1903, c. 1008, 32 Stat. 1158, governs In determlning 
what constitute adultérations of sucb products under Food and Drugs 
Act of June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, 
p. 1187). 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 12.* 
What constitutes a violation of pure food régulations, see note to Brina 
T. United States, 105 C. 0. A. 559.] 

Criminal prosecution by the United States agaînst Jacob Frank, 
Charles Frank, and Emil Frank, trading as the Frank Tea & Spice 
Company. Judgment on plea of guilty. 

On or about March 21, 1909, Jacob Frank, Charles Frank, and Emil Frank, 
trading under the flrm name and style of the Frank Tea & Spice Company, 
shipped from the state of Ohio into the state of Kentucky a quantity. of 
so-called lemon extract labeled, "P. & S. Brand Extract Terpeneless Lemon^ 
Artiflcially Colored. The Frank Tea & Spice Co., Cincinnati, O." An 
analysis of a sample of this product by the Bureau of Ohemlstry, United 
States Department of Agriculture, was made with the foUowing résulta: 
"Polarlzation, 0.0 ; lenion oll by précipitation, none ; lemon oil by polariza- 
tion, none ; color, naphthol yellow S, artiflcial ; citral, 0.05 per cent ; and 
alcohol, 49.1 per cent." As the flnding of the analyst and report made 
showed that the product was adulterated and misbranded within the mean- 
ing of Food and Drugs Act June 30, 3906, c. 3915, 34 Stat. 768 (U. S. Comp. 
St Supp. 1909, p. 1187), the said Jacob Frank, Charles Frank, and Emil Frank, 
and the parties from whom the samples were procured were afCorded op- 
portunities for hearings. As it appeared after hearings held that the said 
shipment was made in violation of the act, the Secretary of Agriculture 
reported the facts to the Attorney Gener.al with a statement of the évi- 
dence upon which to base a prosecution. In due course a criminal informa- 
tion was filed in the District Court of the United States for the Southern 
District of Ohio agaiust said Jacob, Charles, and Emil Frank, charging 
the above shipment and alleglng that the product so shipped was adulter- 
ated in the foUowing particulars, to wit: 

First. That another substance, to wit, a dilute solution of alcohol and 
water, was substltuted in part for the terpeneless lemon extract, in that 
said article, represented to be terpeneless lemon extract, contained no more 
than 0.05 per cent of citral derived from the oil of lemon, whereas terpene- 
less lemon extract should contain 0.2 per cent of citral derived from oil of 
lemon, according to the standards of purity for food products, established 
by the Secretary of Agriculture of the United States, in accordance with 
the provisions of the act of Congress approved March 3, 1903, c. 1008, 32 
Stat. 1158. 

Second. That a dilute solution of alcohol and water was mixed and packed 
with said article of food so as to reduce and lower and Injuriously affect 
its quality and strength. The information further alleged that the afore- 
sald product was misbranded in that the statement, to wit, "extract ter- 
peneless lemon," was false, misleading, and deceptive, as said article of 
food dld not contain 0.2 per cent of citral derived from lemon, but con- 
tained only 0.05 per cent of said citral, and therefore was not terpeneless 
lemon extract as recognissed in the trade generally and in the standards 

*For other cases see same topic & § mumbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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of purlty for food products established by the Secretary of Agriculture of 
the United States in collaboration with the Association of Officiai Agrl- 
cultural Cliemists. 

On October 11, 1910, the above-named défendants pleaded guilty to the 
above information, and to the allégations of adultération and misbranding 
in manner and form as alleged therein, whereupon the court imposed a 
fine of $200 and costs. 

On a motion of counsel for défendants the court took Its décision under 
reconsideration and briefs were flled by the défendants' counsel and by the 
United States attorney. 

Sherman T. McPherson, U. S. Atty., and E. P. Moulinier, Asst. U. 
S. Atty. 

A. W. Goldsmith, Jr., for défendants. 

HOLLISTER, District Judge (after stating the facts as above). 
The United States filed an information against Jacob Frank, Charles 
Frank, Emil Frank, doing business under the firm name and style 
of the Frank Tea & Spice Company, charging them with having un- 
lawfully shipped and delivered for shipment from Cincinnati to a 
firm at Mt. Sterling in Kentucky, one gross bottles of a certain article 
of food purporting to be terpeneless lemon extract, marked "P. & S. 
Brand Extract Terpeneless Lemon — Artificially Colored. The Frank 
Tea & Spice Co., Cincinnati, O.," and that same was adulterated in 
that a dilute solution of alcohol and water was substituted in part 
for said terpeneless lemon extract so that the same contained no more 
than .05 per cent of citral derived from the oil of lemon; whereas, 
it should contain at least .2 per cent by weight of citral derived from 
the oil of lemons, as required by the standards of purity for food prod- 
ucts, established by the Secretary of Agriculture in accordance with 
the provisions of the Act of Congress, approved March 3, 1903, c. 
1008, 32 Stat. 1158. The information also charged that the dilute 
solution of alcohol and water was mixed and packed as and with 
said article of food so as to reduce and lower and injuriously affect 
the quality and strength of the article of food purporting to be terpene- 
less lemon extract. For a second count the information charges that 
the article of food called "terpeneless lemon extract" was misbranded 
in that the statement on the bottles that the article contained therein 
was extract terpeneless lemon was false and misleading in that the 
article did not contain at least .2 per cent of oil product by weight of 
citral derived from the oil of lemon, and did in fact contain only .05 
per cent of citral, and that the same was not terpeneless lemon extract 
as recognized in the trade generally and in the standards of purity of 
food products established by the Secretary of Agriculture in collab- 
oration with the Association of Officiai Agricultural Chemists, ap- 
proved by Act of Congress, March 3, 1903, c. 1008, 32 Stat. 1158. 
The défendants, helieving, as admitted in open court, that only a 
nominal fine would be imposed upon a plea of guilty as for a technical 
violation of the pure food law, pleaded guilty. The défendants hav- 
ing within some six or seven nionths prior to the fding of this in- 
formation pleaded guilty to two so-called technical violations of the 
pure food law, and being thereupon fined only in nominal amounts, 
the court on this plea imposed a fine of $200. Thereupon the défend- 
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ants deeniing themselves aggrieved, and upon the urgent solicitation 
of their counsel, the court permitted counsel to file a brief in sup- 
port of the proposition that no offense in fact had been committed 
under the laws of the United States. Counsel for the défendants sub- 
mitted an elaborate brief to which the District Attorney filed a brief 
in answer. 

[1] Upon considération oi thèse the court is of opinion that there 
is an offense against the laws of the United States charged in this 
information, and sees no reason why, under the circumstances of the 
case, the fine imposed was too large. 

On March 3, 1903, the Congress appropriated a sum of money to 
the Department of Agriculture for the fiscal year ending June 30, 
1904, for the purpose, among others, "to enable the Secretary of 
Agriculture, in collaboration with the Association of Officiai Agricul- 
tural Chemists, and such other experts as he may deem necessary, to 
establish standards of purity for food products and to détermine what 
are regarded as adultérations therein, for the guidance of the officiais 
of the various states and of the courts of justice. * * * " The 
information allèges that the standard of purity for terpeneless lemon 
extract was established by the Secretary of Agriculture and it appears 
aliunde that in the publication of Department of Agriculture, Circular 
No. 19, the following: 

"Teri>eneless extract of lemon is the flavorliig extract prepared by shak- 
Ing the cil of lemon with dilute aleohol, or by dissolving terpeneless oll 
of lemon in dilute aleohol, and contains not legs than two-tenths (0.2) per 
cent by welght of citral derived from oll of lemou." 

[2] That the Secretary of Agriculture had the constitutional power 
under the act of 1903 to establish standards for purity of food products 
is not disputed, nor could it be under the décisions of the Suprême 
Court of the United States. He adopted the standard for the article 
of food in question as alleged in the information. The allégation of 
the information is that the standard so established was existent at the 
time of the filing of the information. On June 30, 1906 (y\ct June 30, 
1906, c. 3915, § 2, 34 Stat. 768 [U. S. Comp. St. Supp. 1909, p. 1188]). 
the Congress provided : 

"That the introduction into any atate * * * from any other state » * • 
any article of food * * * which is adulterated or misbranded" (within the 
meaning of this act) "is hereby prohibited." And the offender, "shall De 
guilty of a misdemeanor and for such offense be flned not exceeding two hun- 
dred dollars for the flrst offense, and upon conviction for each subséquent 
offense not exceeding three bnndred dollars or be iniprisoned not exceeding 
oue year, or both, in the discrétion' of the court." 

The act further provides that an article shall be deemed to be 
adulterated in the case of food, "if any substance bas been mixed 
and packed with it so as to reduce or lower or injuriously affect its 
quality and strength," and shall be deemed to be misbranded, "if the 
package containing it or its label shall bear any statement, design, or 
device regarding such article or the ingrédients or substances con- 
tained therein which shall be false or misleading in any particular." 

The claim of the défendants is that the statute does not distinctlv 
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incorporate the standards fixed by the Secretary of Agriculture within 
the provisions of the food law, and it does net therefore define a 
criminal offense. The answer to this is that if the Secretary of Agri- 
culture had the power to fix standards and did fîx a standard of this 
food product, which standard was in existence at the time the food 
law was passed, and the information charges wherein the article was 
adulterated and misbranded with respect to this standard, there seems 
to be no room for doubt that if upon proof that the article did not 
conform to the requirements of the standard of purity established by 
the Secretary of Agriculture, then an offense has been charged under 
the laws of the United States. 

The défendants claim that the act of 1903 was a mère appropriation 
law, but it would seem that a law appropriating a certain sum of 
money to the Secretary of Agriculture for the purpose of doing cer- 
tain things which he could constitutionally do for the purpose of fixing 
standards of purity of food and that he did so fix them, carries with 
it a necessary implication that he could do that for which the money 
was appropriated to him for the purpose of doing, and when he fixed 
the standards then those standards prevailed unless they hâve been 
changed since. It does not appear that they hâve been changed. 

The défendants claim that as the act of 1906 does not incorporate 
the standards fixed by the Secretary of Agriculture, the act of the 
Secretary was législative in character, and hence no criminal offense 
could be predicated upon it. It is also claimed that since the act of 
1906, in describing drugs, refers to the Pharmacopœia or National 
Formulary, and in describing what food is, refers to no standard 
at ail, Congress has not fixed any standard for food. Both of thèse 
claims are based on a misapprehension. Section 6 of the act of 
1906 provides : 

"That the terin 'drug,' as used in this act, shall include ail medicines and 
préparations recognized in the United States Pharmacopœia or National 
Formulary for internai or external use, and any substance or mixture of sub- 
stances intended to be used for the cure, mitigation, or prévention of diseasés 
of either man or other animais. The term 'food,' as used herein, shall include 
ail articles used for food, drinlj, confectionery, or condiment by man or other 
animais, -whether simple, mixed, or compound." 

Thèse are mère terms of description. If the Pharmacopœia or 
National Formulary says something is a drug, it is a drug under the 
meaning of the act. Or if it comes under the other description of 
what a drug is, it is a drug, and so food also is described. There are 
no standards fixed in either case, for, if any substance or mixture is 
intended to be used for the cure, mitigation, or prévention of disease 
of either man or other animais, it is nevertheless a drug whether it is 
recognized in the Pharmacopœia or National Formulary or not. The 
standard for food was fixed by the Department of Agriculture under 
the act of 1903. If one in the business of making food products would 
look for the standard he would find it in the promulgations of the 
Secretary of Agriculture made under direct authority of Congress. 
The act of 1903 does not describe any offense, but the act of 1906 
says that if any article of food adulterated or misbranded is manu- 
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factured or transportée! so as to become the sutject of interstate com- 
merce, the maker, transporter, etc., shall be guilty of an offense. How 
shall it.be known whether he is guilty of an offense or not? The 
answer is clear, by referring to the standards which hâve been es- 
tablished under the authority of Congress. The Secretary of Agricul- 
ture, under authority of Congress, fixed the standards of purity for 
certain foods. This is a fact upon which the law of 1906 opérâtes. 
It is not a law. The law of 1906 under which the offense is charged 
to havç been committed says what food is. The offense charged is 
that the défendant transported a food and that it was adulterated and 
misbranded. How is this to be ascertained ? By looking to the stand- 
ard as a fact. 

The question is dealt with in Coopersville Co-operative Creamery 
Co. V. Lemon, 163 Fed. 145, 89 C. C A. 595. It appears that the 
Oleomargarine Act May 9, 1902, c. 784, § 4, 32 Stat. 194 (U. S. 
Comp. St. Supp. 1907, p. 637), provides that "any butter in the man- 
ufacture or manipulation of which any process or material is used with 
intent or effect of causing the absorption of abnormal quantifies of 
water, milk or cream" shall be deemed "adulterated butter," and au- 
thorizes the Commissioner of Internai Revenue to décide what sub- 
stances are taxable thereunder. It also authorizes him, with the 
approval of the Secretary of the Treasury, to make ail needful régu- 
lations for carrying the act into effect. It was held that such a 
régulation, providing that butter containing 16 per cent, or more of 
water, milk or cream should be classified as "adulterated butter" under 
the act, was within the authority so granted, and was valid, being 
neither an exercise of législative or judicial power, but merely a dé- 
termination as a question of fact of what constitutes an "abnormal" 
quantity of water, etc., upon which the application of the statute is 
made to dépend. 

Judge Lurton, speaking for the Circuit Court of Appeals says : 

"The contention that the délégation of authority to promulgate, such a 
r«gulatiou is to delegate either législative or judicial power to an executive 
ofHeer is founded upon a misapprehension of the character of the authority 
delegated. That Congress cannot delegate législative authority or power to 
any executive officiai or hoard of officiais Is elementary. To do so would be 
destructive to our whole System and scheme of governmeut. Field v. Clark, 
143 U. S. 649, 691, 12 Sup. Ct. 495, 36 L. Ed. 294. .That the délégation of 
authority to add to or take from a law would be to delegate législative 
power œust also be conceded. But that Congress may enact a law and 
delegate the power of flnding some fact or state of things upon which the 
opération of the law is made to dépend Is equally clear. Fleld v. Clark, 
143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294; In re KoUock, 165 U. S. 526, 
17 Sup. Ct. 444, 41 I>. Ed. 813 ; Union Bridge Co. v. United States, 204 U. S. 
364, 386, 27 Sup. Ct. 367, 51 L. Ed. 523. The authority to make ail need- 
ful régulations not inconsistent with law is not a délégation of power to add 
somethlng to an Incomplète law nor a grant of judicial power. It is only 
an authority to détermine the fact upon whieh the opération of the law Is 
made to dépend. Congress might hâve made the necessary tests and might 
hâve acquired the knowledge of the butter-making art to enable it to hâve 
enacted that adulterated butter should consist of butter having a moisture 
content of 16 per cent, or more. But that would hâve been an unnecessary 
détail, for it was altogether compétent to déclare that butter which eontained 
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an abnormal quantlty of water, milk, or cream should be classlfied as 
adulterated butter, and that the fact as to what was, in dairy butter, an 
abnormal proportion of water, milk, or cream sliould be determined by a 
régulation of the Commissioner of Internai Revenue, witli the approval of 
the Secretary of the Treasury." 

It surely can make no différence that the authority to establish the 
standard was net in the act itself creating the offense as in the oleo- 
magarine law. It may be well said that the food and drugs act of 
1906 was made with spécial référence to the standards of food fixed 
by the Secretary of Agriculture under prior authority of Congress. 

It is true that the case of United States v. St. Louis Coffee & Spiée 
Mills, 189 Fed. 191, decided May 22, 1909, in the District Court for 
the Eastern District of Missouri, bears out the contention of the de- 
fendant, but in a subséquent case, United States v. Edward Weston 
Tea & Spice Company, decided November 30, 1909, the same court 
submitted to the jury a case necessarily involving the same question. 
If he at thàt time entertained the opinion expressed in the other case 
he would not hâve permitted the. case to go to the jury. The court 
is of opinion that the information charges an offense. There is some 
doubt in the court's mind as to the propriety of passing upon this 
question of law at ail. The défendant before pleading guilty had the 
opportunity to demur to the information, and, having many months 
in which to make up his mind what to do, pleaded guilty. Not until 
the imposition of a fine unexpectedly large did he raise the question 
hère discussed. It is probable that the fine having been imposed on 
the plea of guilty the matter has passed from the power of the court 
to the pardoning power. The court has no intention of msking this 
case a précèdent which may be followed in similar cases. If per- 
sons charged with an offense against the laws of the United States 
with ample time to prépare their défense, assistée by able counsel, 
nevertheless pleaded guilty and a fine was imposed, it is difficult to 
see upon what ground they hâve right to appeal to the court by an 
attack upon the legality of the proceeding. 

The court has only looked into the subject lest some injury has 
corne to the défendants through their own plea of guilty. 

The food and drugs act is one of the most beneficent législative en- 
actments of récent tunes and its provisions must be obaerved. 



TJNITED STATES v. CLEIN. 

(District Court, E. D. Washington, E. D. June 7, 1911.) 

No. 1,458. 

Cbimiptai, Law (§ 564») — Evidence— Venue. 

Evidence in a homicide case held, on a motion for a new trial, on the 
ground of the iusufflciency of the évidence to prove that the crime was 
commltted wlthin the jurlsdiction of the court, sufflcient to sustain the 
conclusion of the jury. 

[Ed. Note.— For other cases, see Crimlnal Law, Dec. Dlg. § 564.*] 
•For otlier cases see same topio & % mumbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r ludezes 
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Paul Cleîn was convicted of murder, and moves for a new trial. 
Motion denied. 

Oscar Gain, U. S. Atty. 

Alex M. Winston and E. V. Tustin, for défendant. 

RUDKIN, District Judge. The prisoner, Clein, was convicted of 
the crime of murder, committed within the Ft. George Wright military 
réservation in the Eastern district of Washington, under section 5,339 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3627), and now 
interposes a motion for a new trial. The sole question presented by 
the motion is the sufficiency of the évidence to prove that the crime 
was committed within the jurisdiction of this court, and I will advert 
briefly to so much of the testimony as bears upon that issue. 

The deceased was last seen alive in company with the prisoner in 
the city of Spokane, about 8 o'clock on the evening of March 1, 
1909. About nine o'clock of that evening the prisoner hired a rig at 
one of the livery stables in the city, stating that he had lost his 
money at gambling, and was going to his home near the military rés- 
ervation to procure funds. The rig was returned to the stable at 
about 2:30 o'clock on the following morning. About 6:30 o'clock on 
the same morning the prisoner hired a second rig at another stable, 
returning it to the stable about two hours later. A rig answering the 
description of that last mentioned was seen by one of the government 
witnesses between the hours of 7 and 8 o'clock on the morning of 
March 2d, standing at the western boundary line of the military 
réservation, a few hundred yards from the place where the body of the 
deceased was later found. Another witness for the government, a 
Mrs. Newkirk, saw the same rig passing her home between the city 
of Spokane and the military réservation, at about the same hour, and 
identified the prisoner as the occupant of the rig. The last-named wit- 
ness further testified that she was aroused from her sleep some time 
during the night of March Ist and heard screams and the report 
of two çun shots, after which ail was silent. The witness was in bed 
at the time, in her home, with the Windows closed down. She did 
not know who uttered the screams, or who fired the shots, or even the 
direction from which the sounds came. She only knew that she heard 
the screams and the shots, and that they seemed near by, or at least- 
not very far distant from her house. On the afternoon of March 21, 
1909, the body of the deceased was found on the Ft. George Wright 
military réservation, four miles northwesterly from the city of Spo- 
kane, at a point about 150 yards from its southern boundary, and per- 
haps double that distance from its western boundary, where the rig 
was seen standing some three weeks before. The overcoat of the de- 
ceased, stained with blood, was found about 50 yards in a westerly di- 
rection from the body. His hat was found about 50 yards from the 
overcoat, likewise in a westerly direction. When found, the body was 
lying face downward on a small knoU in an open space in the timber 
with the legs crossed, and the hands or arms folded underneath the 
body. The autopsy disclosed a gunshot wound in the mouth through 
the upper lip, a second gunshot wound in the mouth through the lower 
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lip, a third gunshot wound in the neck, a woiind inflicted by some 
biunt instrument on the cheek, and an abrasion about one inch in di- 
ameter on the back of one of the hands. But while the surgeons 
found only three bullets in the body, the undertaker found a fourth, 
which vvould seem to indicate that the wound in the cheek was proba- 
bly inflicted by a gunshot. That fact, however, has no bearing upon 
the question now under considération, and is immaterial. 

The foregoing are ail the facts bearing directly, or even remotely, 
on the questions presented by the motion, namely, where did the de- 
ceased meet his death? 

"The venue need iiot be proved by direct and positive évidence. It is 
Buffieient If it may be reasonably inferred from the facts and circumstances 
which are proven and are involved in the criminal transaction. It is enough 
If It may be inferred from the circumstances by the jury that the crime 
was commltted in the county alleged in the indietment. 

"The venue need not be proved beyond a reasiouable doubt. If the only 
ratlonal conclusion from the facts and évidence is that the crime was com- 
mltted In the county alleged, the proof is sufficient." Underhill, Crim. Evi- 
dence (2d Ed.) i 36. 

In Commonwealth v. Costley, 118 Mass. 2, 26, the court, speaking 
through Gray, C. J., said: 

"The flndlng of the body, with the marks upon It of injuries sufficient to 
cause death, In a river in the heart of the county of Norfolk, in such a 
situation and condition as to show that it must hâve been thrown there by 
the hand of man, and not drlfted there by the force of the tide or current, 
was sufficient to warrant the jury in eoneludlng that the homicide was com- 
mltted In that county." 

In that case the body was found from 2>^ to 3 miles from the 
county line. See, also, Carter v. Ross, 40 Tex. Cr. R. 225, 47 S. W. 
979, 49 S. W. 74, 619; Wharton's Crim. Evidence (9th Ed.) § 108. 

So, in this case, the finding of the body on the military réservation, 
with the marks upon it of injuries sufficient to cause death, showing 
that it must hâve been placed there by the hand of man, was suf- 
ficient to warrant the jury in concluding that the homicide was com- 
mitted on the military réservation, and therefore within the jurisdic- 
tion of this court. I do not understand that counsel for the prisoner 
deny the correctness of this proposition, but they do contend that any 
inference or presumption that might arise from the finding of the dead 
body and wearing apparel of the deceased on the réservation is over- 
come and explained away, first, by testimony tending to show that the 
body was moved after death, and second, by the testimony of the 
witness Mrs. Newkirk. Physicians expressed the opinion that the de- 
ceased did not fall or die in the position in which his body was found, 
and that the body was placed in that position after death ; but conced- 
ing such to be the case, the testimony proved nothing beyond the fact 
that the body was moved after death. How far it was moved, or from 
what direction does not appear, and the fact of removal, if conceded, 
carries with it no ()resumption that it was removed from some point 
beyond the réservation boundaries. 

Before the testimony of Mrs. Newkirk can hâve any bearing upon 
the question of venue, the court must be satisfied, first, that her tes- 
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timony was true; second, that the shots heard by her were thê shots 
that caused the death of the deceased ; and, third, that the shots werc 
not fired on the military réservation, at or neav the place where the 
body was found. The testimony of this witness was not indispensable 
to the government's case, and her credibility, as well as the infer- 
ences to be drawn from her testimony, were exclvisively for the jury. 
It does not appear that the witness related the somewhat extraordinary 
circumstances to any person until near the close of a long trial of 
the prisoner for this same homicide in the superior court of Spokane 
county, during the month of May following, although she attended that 
trial as an interested spectator almost daily. The jvMry may hâve con- 
cluded that her testimony was the product of an overwrought imagina- 
tion and discredited it entirely, and in my opinion tbey would bave 
been warranted in so doing. But if her statement is true, there is 
nothing to connect her testimony with the homicide, except the mère 
coïncidence of time and place. The deceased was undoubtedly shot 
and killed Borne time during the night of March Ist, and bis dead 
body was found on the military réservation about three weeks later. 
The witness heard two gunshots and a scream some time during the 
night of March Ist, about three-quarters of a mile from the place 
where the dead body was found. Thèse facts alone would seem to 
furnish very inconclusive évidence that the shots heard by Mrs. New- 
kirk were the shots that killed the deceased. But conceding that the 
shots heard by her were the shots that caused the death of the de- 
ceased, it does not follow that they could not hâve been heard from 
the point on the military réservation where the body Wâs found. The 
distance is only 1,600 or 1,700 yards, and shots and screams might well 
be heard at that distance. Three witnesses for the prisoner made an 
experiment, and one of them stationed in the room occupied by Mrs. 
Newkirk on the night in question was unable to hear either shots or 
screams from the point where the body was found. Witnesses for the 
government made another experiment, and the shots could be heard 
quite distinctly outside the Newkirk résidence, but no screams were ut- 
tered and no experiment was made from within the building. Some 
voices are more penetrating than others ; some shots are louder than 
others, and you can hear much more distinctly and rauch farther in 
the stillness of the night than at other times. We hâve ail heard simi- 
lar sounds at fully as great a distance, under circumstances fully as ad- 
verse, and for thèse reasons the verdict of the jury should stand. The 
dead body with the discarded wearing apparel was found on the 
military réservation, without any apparent attempt at concealment; 
no reason is offered or suggested why the body should be carried to 
that place after death from ofï the réservation; the jury heard the 
testimony and viewed the premises, and I must accept their verdict as a 
finality. 

It was admitted in argument that a verdict of guilty of murder in the 
first degree, returned in the superior court of Spokane county, where 
the prisoner was tried for the -same homicide, was set aside by the 
court, for the reason that the proof showed that the crime was com- 
mitted on the military réservation and without the jurisdiction of the 
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State court, and I am now asked to détermine the question the other 
way as a matter of law. If I were convinced that such were the fact I 
would not hesitate to so rule, but the testimony makes no such im- 
pression upon me. I cannot agrée with the judge of the state court 
that the testimony is so conclusive either way as to render the ques- 
tion of venue or jurisdiction one of law for the court, but that question 
is immaterial hère. 
The motion for new trial is denied. 



HOOD et al. v. McGEHEE et al. 

(Circuit Court, N. D. Alabama, S. D. June 20, 1911.) 

No. 214. 

CouETs (§ 367*) — Décision — Cokclusiveness. 

The décision of tlie Alabama Suprenie Court that children adopted ac- 
cording to the lavvs of foreign states are not eutitled to talie property by 
descent in Alabama from their adopting parents, being a flxed rule of 
property in Alabama, is conclusive on the fédéral courts In determining 
the dévolution of property in Alabama unless in violation of the fédéral 
Constitution. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 958, 959; Dec. 
Dig, § 367.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. G. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 a C. A. 468.] 

Adoption (§ 25*) — Foeeign Adoption — Full Faith and Crédit. 

Since each state bas exclusive Jurisdiction to regulate the transfer of 
real estate within its limits, the Alabama rule that children adopted under 
the laws of foreign states are not entitled to take property in Alabama 
by descent from their adopting parents is not iu violation of fhe consti- 
tutional provision, requiring each state to give full faith and crédit to 
the judicial proceedings of every other state. 

[Ed. Note.— For other cases, see Adoption, Cent. Dig. §§ 6, 37; Dec. 
Dig. § 25.*] 

Spbcific Perfoemance (§ 86*) — Contract to Devise. 

When adoption proceedings are inefCective in themselves or are ac- 
companied by a defiuite promise by the adopting parents to leave ail or 
a part of their property to the adopted child on the parents' death, such 
proceedings and promise may amount to a contract which, though made 
for the children by a third person, may, when fully performed by the 
children, be speciflcally enforced against the heirs of the adopting par^ 
ents. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
223, 224 ; Dec. Dig. § 86.*] 

, Adoption (§ 25*)^Foeeign Peoceedings— Validitt— Effect. 

Where complainants were adopted in Louisiana by an act fully com- 
plying with the Louisiana law, it would be presumed, after the death of 
the adopting parents, that they intended such proceedings to hâve only 
the eflCect legally attached thereto, so that, on its being deterniined that 
the proceedings were inetfeetual to entitle complainants to inherit from 
their adopting parents lands acquired by them in Alabama after the act 
of adoption, such adoption proceedings could not be regarded as a prom- 
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Ise by the adopting parents to leave such property to complaiuants and 
specifically enforced as agaiust tlie parents' heirs. 

[Ed. Note.— For other cases, see Adoption, Cent. Dlg. §§ 6, 37; Dec. 
Dig. § 25.*] 

In Equity. Bill by Ida Richardson Hood and others against J. B. 
McGehee and others. On demurrer to amended bill. Sustained. 

Percy, Benners & Burr, for complainants. 
Tillman, Bradley & Morrow, for défendants. 

GRUBB, District' Jtidge. The bill of complaint in this cause was 
filed to détermine the title to real estate in Alabama of which the 
plaintiffs are in possession through a tenant. The common source of 
title is George T. McGehee. The plaintiffs are his adoptive children 
by proceedings had under the laws of Louisiana. The défendants are 
the next of kin, who would inherit his real estate in Alabama, under its 
statute of descents, McGehee having died intestate, unless the plain- 
tiffs are entitled to it. 

The plaintiffs support their right (1) under the statute of descents 
of Alabama, claiming to be children of intestate, and (2) by virtue 
of a contract claimed to hâve arisen from the Louisiana adoption pro- 
ceedings, though ineffective in Alabama, between McGehee and wife, 
on the one hand, and the plaintiffs and their tutrix, on the other hand ; 
they being, at the time, minora of tender years, the effect of which 
is alleged to hâve been to vest title in them in ail the property of Mc- 
Gehee and his wife upon their deaths. The défendants deny that 
title to the lands in Alabama passes to plaintiffs under either theory. 

1. The Suprême Court of Alabama, in the case of Brown v. Finley, 
157 Ala. 424, 47 South. 577, 21 L. R. A. (N. S.) 679, 131 Am. St. Rep. 
68, construed the Alabama statute of descents so as to exclude adopted 
children, by proceedings in other states, from the term "children" as 
used in subdivision 1 of section 3754 of the Alabama Code, 1907, which 
provides for the descent of real estate in this state, holding that 
foreign adoption statutes had no extraterritorial force. 

[1] The Suprême Court, also, in the same case, declared this con- 
struction to be a fixed rule of property in Alabama. This concludes 
the fédéral court, unless by reason of the violation of some of the 
provisions of the fédéral Constitution, even though the Alabama rule 
is, as appears to be the case, contrary to the current of authority. 
Dickson v. Wildman, 183 Fed. 398, 105 C. C. A. 618; Clarke v. 
Clarke, 178 U. S. 186, 20 Sup. Ct. 873, 44 L. Ed. 1028; Simpson v. 
Wisner-Cox Lumber Co., 170 Fed. 52, 95 C. C. A. 227. 

[2] The plaintiffs claim that the "full faith and crédit" clause of 
the Constitution requires the Alabama court, not only to recognize 
the Louisiana adoption proceedings as valid to confer on the plaintiffs 
the status of adopted children, but to confer on them the same rights 
of inheritance to real estate in Alabama as are conferred on naturaï chil- 
dren. Conceding that the Louisiana adoption proceedings come within 
the meaning of public acts, records, or judicial proceedings, and are 
entitled to full faith in the sensé of compelling récognition by other 

•For other cases see same topic & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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States of the adoptive filial relation created by them, it does not follow 
that the right of inheritance to real property follows such status, when 
recognized. Each state lias exclusive jurisdiction of the régulation of the 
transfer and descent of real estate within its limits. It would be com- 
pétent for the Législature of Alabama to deny the right to inherit 
real property to children adopted in its own courts by its own pro- 
cédure. It would be compétent for it to confer such rights on chil- 
dren of its own adoption and deny it to those of the adoption of 
foreign states. This is what Alabama législation, as construed by its 
court of last resort, has accomplished. Section 5202, Alabama Code 
of 1907, provides a procédure to be followed for the adoption of chil- 
dren so as to make them capable of inheriting in Alabama real and 
Personal property of the adoptive parent. The child adopted in Ala- 
bama under this section is given the right by the terms of section 5202 
and without necessity of resort to the statute of descents. No right 
to inherit is conferred on children of foreign adoption by section 5202. 
The Suprême Court construed the word "children" in the statute of 
descents (subdivision 1, § 3754, Code 1907) as not including children 
of foreign adoption. It was compétent for the Législature to so en- 
act and for the court to so construe its enactment, the state being ab- 
solutely free to regulate the descent of real estate within its limits as 
it sees fit. For thèse reasons the plaintiffs cannot claim the lands 
described in the bill under the Alabama statute of descents. Olmsted 
y. Olmsted, 216 U. S. 386, 30 Sup. Ct. 292, 54 L. Ed. 530, 25 L. R. A. 
(N. S.) 1272; Fall v. Eastin, 215 U. S. 1, 30 Sup. Ct. 3, 54 L. Ed. 65, 
23 L. R. A. (N. S.) 924. 

2. The plaintiffs contend, further, that Louisiana adoption proceed- 
ings hâve the effect of a contract between the adopting parents and the 
adopted children, to give them the same rights in the parents' real 
estate upon their death as if they were the natural children of the par- 
ents, and that this contract will be decreed to be specifically performed 
by a court of equity, after full performance by the parties. The act 
of adoption contains a déclaration of adoption by McGehee and wife, 
a provision obligating them to support, maintain, and educate the 
adopted children, and an agreement investing "them with ail the rights 
and benefits of legitimate children in their estate, in the same manner 
and to the same extent" as if they "had been the daughters of said 
George T. McGehee and Elizabeth B. McGehee." It also contains 
an agreement on the part of their tutrix to surrender the entire par- 
ental authority over them to McGehee and wife. The bill avers that 
the adopting parents, "after their adoption and through many years of 
association that followed," not only tenderly reared, educated, and 
carefully guarded them from ail harm, but, in truth and fact, they were 
beloved and cherished by said adopting parents "as if they were their 
own children." The bill avers the performance of the children also 
in thèse words : 

"That your orators on their part performed ail the duties of children 
towards their adopting parents." 

[3] The weight of authority seems to hold that ineffective adoption 
proceedings in themselves, or when accompanied by a sufficiently 
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definîte promise lo leave ail or a certain part of the adopting parents' 
property to the adopted child upon the death of the parents, may 
amôunt to a contract, which though made for the children by a third 
person may, when fully performed by the children, be specifically en- 
forced against the heirs of the adopting parents. This has been held 
to be the rule in a state (New Jersey) in which there was no stat- 
ute authorizing adoption, and aiso in a state (Michigan) in which such 
a statute had been declared unconstitutional. In ail cases, certainty in 
terms, fairness and full performance by the children are held to be 
requisite. The cases supporting the doctrine are: Jaffee v. Jacobson, 
48 Fed. 21, 1 C. C. A. 11, 14 L. R. A. 352, and cases cited; Winne v. 
Winne, 166 N. Y. 263, 59 N. E. 832, 82 Am. St. Rep. 647; Wright 
V. Wright, 99 Mich. 170, 58 N. W. 54, 23 h. R. A. 196; Sharkey v. 
McDermott, 91 Mo. 647, 4 S. W. 107, 60 Am. Rep. 270; Van Dyne 
V. Vreeland, 11 N. J. Eq. 370; Teats v. Flanders, 118 Mo. 660, 24 S. 
W. 126; Healy v. Simpson, 113 Mo: 340, 20 S. W. 881; Van Tine v. 
Van Tine, 15 Atl. (N. J.) 249, 1 L. R. A. 155 ; Chehak v. Battles, 133 
lowa, 107, 110 N. W. 330, 8 L. R. A. (N. S.) 1130; 1 Cyc. p. 936, 
and cases cited in note; 1 Am. & Eng. Enc. of Law (2d Ed.) p. 728, 
and note ; Fusilier v. Masse, 4 La. 424. Contra : Wallace v. Rappleye, 
103 m. 229; Wallace v. Long, 105 Ind. 522, 5 N. E. 666, 55 Am. Rep. 
222; Shearer v. Weaver, 56 lowa, 578, 9 N. W. 907; Albrinof v. 
Ward, 137 Mich. 352, 100 N. W. 609; Bowins v. English, 138 Mich. 
178, 101 N. W. 204. 

[4] The question, then,'is' whether in this case the notarial act of 
adoption can be construed as a contract to leavé the plaintiffs an in- 
terest in intestate's property, wherever situated and whenever acquired, 
owned by him at the time of his death, for it is conceded that no such 
contract exists in this case apart from the notarial act. 

The language of the notarial act, with référence to the rights of 
inheritance conferred by it on the plaintiffs, is substantially that of the 
Louisiana adoption statute. Its use in the notarial act has, therefore, 
no significance other than to express what the law would imply. If 
it had been omitted, the légal meaning of the notarial act would hâve 
been unchanged. The adoption proceedings clearly show that the par- 
ties were proceeding under the Louisiana act, and with no purpose to 
confer rights on the adopted children, other than those conferred 
by adoption under that law. 

If, then, any such contract exists, it must be one that is implied 
from the proceedings of adoption, as distinguished from any peculiar 
language in which they are couched. The principle of giving con- 
tractual effect to defective adoption proceedings, in order that the 
intention of the parties may not fail of accomplishment by reason of 
such defect, has no application to the facts of this case; for hère, 
the proceedings are valid and sufficient to create the relation of adopt- 
ed children with ail their incidental personal and property rights. The 
intention of the parties was in no way disappointed either as to the 
fact of adoption or as to the rights conferred by it on plaintiffs. They 
accomplished ail they expected. This is especially true since, when the 
adoption proceedings were had the adopting parents owned no prop- 
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erty în Alabama, and could at that time hâve had no disappointed ex- 
pectations as to the effect of the Louisiana adoption upon the trans- 
mission of such property; and the louisiana proceedings were fully 
recognized in Mississippi, in which state the adopting parents were 
then domiciled and presiimably ovvned property. So there was no in- 
tention in the minds of the adopting parents or of the tutrix at the 
time of the adoption that failed of accomphshment as a resuit of the 
Louisiana proceeding. It accomplished aU the parties then had in mind 
or desired, and if the parents had never acquired property in Alabama, 
thereafter, no question of its sufficiency would bave been presented. 
No unexecuted intention would hâve remained for enforcement by 
a decree. 

The original sufficiency of the adoption to answer the intentions of 
the parties was turned into its présent insufficiency by reason of the 
subséquent acquisition by the adopting parent of real estate in Ala- 
bama, a state which did not recognize the Louisiana proceedings as 
effective to transmit property under its statute of descents. This sub- 
sequently occurring fact cannot affect the intention of the parties at 
the time of the adoption or change the transaction, then entered into 
by them, nor can it justify the implication of an agreement to do what 
the parties then had no intention of doing, viz., of effecting a transfer 
of property by a method other than the adoption proceeclings. The 
Louisiana proceeding was effective, in view of the location of the 
property then owned by the adopting parent, to do ail the parties in- 
tended and for that reason it was resorted to. The inference is irré- 
sistible, from its adequacy to the then needs of the parties, that noth- 
ing more was intended by them than adoption. If nothing more 
than an adoption under the Louisiana law, with its incident prop- 
erty and Personal rights, was then intended, there is no room for more 
to be implied, even though a change of ownership thereafter might 
make it désirable. The law by implication will not add a feature to 
the transaction, the occasion for the significance of which did not arise 
until long after the transaction was complete':l. The acts and con- 
tracts of parties are to be construed by their intentions when the acts 
were performed or the contracts mad'e, and not by intentions which 
could hâve first been entertained only long after the commission of 
the acts or the making of the contracts. 

The parties contented themselves with the adoption of plaîntiffs 
under the Louisiana law because that method at that time answered 
completely their exigency. The plaintiffs therefore were vested by 
the adoption proceedings with the rights, and only the rights, of adopt- 
ed children under the I_.ouisiana law, for this was ail the parties to 
the adoption thought necessary, at that time, to confer on them. 

The situation, effected by the adoption, only becoming inadéquate 
when the adopting parent, long afterwards, purchased property in 
Alabama, the remedy for the situation lay in measures then to be 
taken to transmit the title to such newly acquired property. This is 
the gênerai rule that prevails as to subsequently acquired property, 
not legally affected by a previously executed instrument, though the 
parties may désire it to be so affected. 
189 F.— 14 
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If there had been an agreement to leave plaintifïs a share in the 
adopting parent's estate on his death, separate from and independent 
of the adoption, and the means selected by the parties to accomphsh 
the agreement had failed to do so, eqiiity might enforce the agree- 
ment by supplying a method in lieu of the ineffective one, selected by 
the parties. In this case, however, the purpose of the parties _was 
merely to effect the adoption of plaintiffs. They selected the Louisiana 
law to accomplish the adoption and it did accomplish it. There was 
no agreement as to property, other than was implied in the adoption, 
which conferred on plaintiffs the rights of inheritance of adopted 
children under the Louisiana law. This was ail they were entitled to by 
virtue of the agreement to adopt them, and this they obtained. Eyen 
if the adopting parent had owned the Alabama property at the time 
of the adoption, this would be true. Much more is it true, in view of 
the f act that the Louisiana adoption proceeding was compétent to vest 
in plaintifïs ail the property rights that were then in contemplation of 
the parties to it. 

If the purpose had been to leave to plaintifïs an interest in the es- 
tate of the adopting parent, and the adoption under the Louisiana law 
had been unadvisedly selected as a proper means of accomplishing 
this, a différent case would be presented. In this case the controlling 
purpose was the adoption of the plaintifïs. The dévolution of the 
property of the adopting parent to them was secondary and merely in- 
cidental to the relation established by the adoption (pétition for adop- 
tion, Complainants' Exhibit B). Plaintifïs were only entitled to the 
property rights of adopted children in Louisiana, and they were ac- 
quired by them by the adoption. 

The only theory, therefore, on which the plaintifïs' rights can pre- 
vail is that there was an agreement, independent of the adoption, to 
leave to the plaintifïs shares in intestate's property. The moment 
plaintiffs' rights in the Alabama property are attempted to be worked 
out through the Louisiana adoption proceedings or the agreement to 
adopt, effectuated under the Louisiana law, we are confronted with 
the proposition that parties adopting that method, without further 
agreement, must intend to confer only such rights as it availed to con- 
fer. When it is conceded, as it is, that there is no agreement shown 
by the record, other than the adoption act, and when it appears that 
the Louisiana adoption is not recognized in Alabama as effectuai to 
transmit real estate under its law of descents, the plaintiffs' case fails. 

The cases asserting the principle that enforces a defective adoption 
proceeding as a contract to adopt, and confers on the child the same 
property rights as the law would hâve conferred if the adoption had 
been valid, do not control this case, in which the adoption did not fail 
from invalidity. That line of cases, in which a contract to devise 
and bequeath, separate and apart from the ineffectuai means selected 
for its accomplishment, is found to exist, and in which the separate 
contract is specifically enforced, as in case of a defectively executed 
will, is to be distinguished from this case, in that in this case the agree- 
ment was solely to adopt and the rights of inheritance claimed were 
a mère incident to the adoption. The agreement to adopt was validly 
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carried out, and the plaintiffs' rights to the property in question fail- 
ed, not becanse of any failure to legally carry out the agreement of 
adoption, but because the spécifie rights claimed were not legally in- 
cident to the adoption agreed upon. 

The case is that of parties intending to do a spécifie thing and being 
mistaken as to its légal effect. If the mutual intent is to do a spécifie 
thing, only, mistake as to the effect of the thing intended to be done 
cannot affect the rights of the parties. If there is a failure to validly 
do what parties intend to do, equity may remedy the invalid act and 
treat as done that which the parties intended to do. Equity, however, 
never interfères to accomplish that which the parties themselves never 
intended to do, because either originally or subsequently it appesrs to 
be more équitable than what the parties intended and did. Equity 
never makes agreements for parties which it then enforces. 

There are subséquent déclarations of the adopting parent found in 
the record, which tend to indicate his belief that his adopted children 
would acquire at his death ail his property through the adoption pro- 
ceedings. Those déclarations were based on a mistaken conception 
of the légal effect of the adoption on the transmission of title to the 
after-acquired Alabama property. They do not reflect light on what 
the parties intended to accomplish, at the time of the adoption, at 
which time the adopting parent had no property in Alabama. They 
may indicate a gênerai purpose or désire on the part of the adopting 
parent that his adopted children should by virtue of the adoption ip- 
herit ail his property. Such an ineffectuai purpose or désire can 
neither confer or divest property rights. 

The demurrer to the bill as amended is sustaJned. 



MORRIS V. TRAVELERS' INS. CO. et al. 
(Circuit Court, D. Vermont. June 21, 1911.) 

1. Insukance (§ 624») — Employers' Indemnity Insurance— Relation Be- 

tween insuber and employé. 

An employé has no contractual relation with an insurer o( the employ- 
er against damages for injuries to the employés, and he has no right of 
action at lavv against the insurer. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 624.*] 

2. JuDGMENT (§ 511*) — Vacation— Grounds—Fraud. 

Extrinsic fraud may vitiate a judgment of a court of compétent juris- 
diction under proper proceedings brought for thaf purpose, but not by 
collatéral proceedings. 

[Ed. Note. — For other cases, see Judgment, Ctent. Dig. §§ 951, 954 ; Dec. 
Dig. § 511.*] 

3. Judgment (§511*) — Vacation— Fraud — Collatéral Attack. 

A déclaration in an action by an employé against the employer and its 
insurer against liability for injuries to employés, which allèges that the 
employé sustained a Personal injury, that the employer and insurer 
fraudulently proeured the entry of a judgment for plaintifC in a court of 
compétent jurisdiction, based on a stipulation signed by the employé and 
his next friend by reason of fraudulent représentations, and which de- 

•For otber cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexes 
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mands damages for the fraud and for the injuries, is an attempt to col- 
laterally attack ttie Judgment and to recover for the injuries, and is de- 
murrable on the ground that the judgment Is not subject to collatéral 
attack. 

[Ed. Note. — ^For other cases, see Judgment, Cent. Dig. §§ 951, 954 ; Dec. 
Dig. § 511.*] 

4. Plkading (§ 18*) — Oebtainty. 

A déclaration in an action by an employé againi=?t the employer and Its 
Insuver against linbility for injuries to employés, which allèges that the 
employer and insnrer f'raudulently procured the entry of a judgment for 
plaintiff for a Personal injury, pursuant to a stipulation signed by the 
employé in conséquence of fraudulent représentations, but which does not 
set forth any particular act as having been performed by any particular 
person acting for the employer or insurer, is subject to a demurrer inter- 
posed by insurer because the allégations are too indeflnite to require In- 
surer to plead the merîts. 

[Ed. Note.^For other cases, see Pleading, Cent Big. § 39; Dec. Dig. 
S 18.*] 

At Law. Action by David M. Morris against the Travelefs' Insur- 
ance Company and the Union Soapstone Company. Demurrer to déc- 
laration sustained. 

An action on the case. The déclaration, briefly stated, allèges, in the 
flrst count: That the défendant Union Soapstone Company, a corporation 
organized under the laws of the state of New Hampshire and doins; busi- 
ness in Chester, in the state of Vermont, engaged the plaintiff in its em- 
ploy, and on March 11, 1902, the plaintiff, without fault on his part, was serl- 
ously' injured through the négligence of the said company, to. the damage 
Of the -plaintiff $20,000. That at the time bf said injuries the Travelers' 
Insurance Company, a corporation duly licensed to transact business in 
Vermont, had insured the said Union Soapstone Company against liability 
f(jr injuries to its employés, and said policy of Insurance was in force at 
the time of the Injuries to the plaintiff, whereby the Travelers' Insurance 
Company was liable for ail damages and costs resulting from Injuries to 
the employés of the said Union Soapstone Company. That soon after the 
Injuries aforesaid "the Union Soapstone Company and the Travelers' Insur- 
ance Company, fraudulently and deceitfully contriving to cheat and defraud 
the plaintiff, caused to be brought and entered upon the docket of the 
Windsor county court, in the said state of Vermont, an action in the name 
of said plaintiff and said Sabin Morris as his next friend, and without the 
knowledge, consent, or direction of said plaintiff, and without the knowledge, 
consent, or direction of said Sabin Morris, and thereafterwards, on, to wit, 
the Ist day of August, 1902, said défendants did fraudulently represent to 
the plaintiff and said Sabin Morris that it was necessary and for the plain- 
tiff's Interest to exécute a document then and there, by and at the instiga- 
tion of said défendants presented to said plaintiff and the said Sabin Morris, 
which said document was in the words and figures following: 'Windsor 
County Court, .Tune Terni, 1902. David M. Morris, by Sabin Morris, His 
Next Friend, of Rockingham, County of Windham v. Union Soapstone Com- 
pany, a Corporation Duly Formed under the Laws of the State of New 
Hampshire and Doiiig Business at Chester, County of Windsor and State 
of Vermont. It is hereby agreed by and betw'een the parties In the above- 
entitled cause that judgment may be entered for the plaintiiï In the sum 
of four hundred dollars ($400) without costs. We, David M. Morris, a 
minor, 19 years of âge, who sues In the above-entitled cause by his next 
friend, Sabin Morris, hâve this day received the above-named sum in 
judgment rendered by Windsor county court of four hundred dollars, as 
above stated, in full satisfaction and discharge of said judgment and hereby 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 



M0ERI8 V. TRAYELERS' INS. CO. 213 

agrée to enter on the doeket of sald couaty court full satisfaction recelyed 
In payment of above iudgment. [Signed] David M. Morris. [L. S.] 

hls 

[Signed] Sabin X Morris, Next Friend of David M. Morris. [L. S.] Wit- 

mark 

ness : Clias. A. Burns. Mary T. Boulcer. Witness to mark : Clias. A. 
Burns. Mary T. Bouker.' And said défendants did fraudulently conceal 
the nature of said document and tlie existence of said suit at law, and, 
with tlie intent to clieat and deceive the plaintiff by said fraudulent repré- 
sentations aiid concealments, procured tbe said plaintiff and said Sabin 
Morris to sign said document, thereby releasing the said défendants the 
Union Soapstone Company and the Travelers' Insurance Company from ail 
clalm for damages for the négligence of the said Union Soapstone Company 
as bereinbefore set forth for a small suin of money, to wit, the sum of 
four hundred dollars, which said sum was entirely inadéquate and was only 
a small part, to wit, 1/50 of the damages to wbieh said plaintiff was by the 
promises entitled, and no part of which bas plaintiff ever received, and there- 
afterwards said défendants procured judgment to be entered in said county 
court upon said document or stipulation. And the plaintiff avers that he 
and the said Sabin Morris then and there believed and were deceived by the 
représentations of said défendants and were then and there ignorant of the 
facts so fraudulently concealed by said défendants and did not know or 
hâve Teason to know of sald suit and judgment until, to wit, the Ist day 
of February, 1906, and by reason of their belief and reliance upon said 
représentations and thelr ignorance of the facts so fraudulently concealed 
said plaintiff and said Sabin Morris signed and executed said document or 
release. And that thereby, and by reason of the premises, plaintiff has been 
deprlved of his day in court, and his right to recover adéquate damages 
for his injuries, so caused by the négligence of the said Soapstone Company, 
ail by the fraud and deceit of the défendants as above set forth. AU of 
whicb Is to damage of the plaintiff twenty thousand dollars." The second 
and thlrd counts set up the injuries and cause of accident in somewhat dif- 
férent language from the first, but are followed by the same allégations as 
to fraud relative to the suit and judgment. 

Thls suit was originally brought in the state court, and by pétition of tbe 
Travelers' Insurance Company was removed to thls court. The défendant 
Travelers' Insurance Company seasonably demurred to the plaintiff's décla- 
ration and assigned as grounds for the demnrrer : First. That the plain- 
tiff's déclaration seeks to impeach the judgment of the Windsor county court 
for the state of Vermont which had jurisdiction of the subject-matter thereof 
and of the parties thereto by a collatéral attack upon said judgment. 
Second. That the allégations of fraud relative to said judgment set forth 
no spécifie act on the part of the demurring défendant and name no 
partlcular person who participated in any act which niay hâve constituted 
ithe alleged fraud, wherefore the défendant should not be called upon to 
make answer. The third reason is substantially the same as the second, 
differently stated. 

C. C. Fitts and H. E. Eddy, for plaintiff. 

R. C. Bacon and Stickney, Sargent & Skeels, for défendants. 

MARTIN, District Judge (after stating the facts as above). This 
is clearly an attempt to attack collaterally a judgment of a court of 
compétent jurisdiction and to try the vaiidity of such judgment by 
jury, and at the same time to try by the same jury the original cause 
of action upon which that judgment was rendered. 

[1] The plaintiff has no right of action at law against the Travelers' 
Insurance Company, as he had no contractual relations with said 
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Company. True ît îs that he has alleged that thê two companies 
colluded to defraud him by the bringing of the suit that he now 
seeks to avoid. The plaintif! allèges that he was 19 years of âge 
at the time of his injury and he brings this suit nearly eight years 
thereafter. The records of Windsor county court show the judg- 
ment and stipulation as set forth in this déclaration, and that the 
original suit was brought for the plaintiff by George L. Fletcher, 
Esq., of Chester, Vt., artd that C. H. Burns, Esq., was counsel for 
the défendant. (Said Fletcher and said Burns hâve since deceased.) 
No person is named as having committed any f raudulent act. Neither 
is there any allégation that the Union Soapstone Company is still in 
existence. The records show that it was dissolved in 1904, according 
to law, and has ever since been out of business. I am unable to 
see how the défendant can answer to the plaintiff's allégation of f raud 
by the Union Soapstone Company without some person being named 
who acted for and in behalf of the company, whereby that person 
can be inquired of as to the facts relating thereto. No person is 
named who acted for and in behalf of the défendant, Travelers' In- 
surance Company, whether agent, adjustor, or some one of its at- 
torneys. That company should not be called upon to make inquiry of 
every attorney, agent, or other person who may hâve been acting for it 
some nine years ago that it may plead to such gênerai allégations as 
this déclaration contains. 

[2] I recognize the principle of law that fraud may vitiate a con- 
tract, and extrinsic fraud may vitiate even a judgment of a court of 
compétent jurisdiction under proper proceedings brought for that 
purpose, but not by collatéral proceedings. U. S. v. Throckmorton, 98 
U. S. 61, 25 L. Ed. 93; French v. Raymond, 82 Vt. 156, 72 Atl. 324, 
137 Am. St. Rep. 994. This principle of law is too familiar to require 
the citation of further authorities. 

[3] The serions question presented is whether or no this is a 
collatéral proceeding. The gist of this déclaration is the defendant's 
alleged négligence and the plaintiflf's damages. This old judgment 
seems to stand in the plaintiff's way of obtaining a new judgment for 
a larger sum, so he asks that in some form the facts relating to that 
old judgment be tried out, and, if found to be fraudulent, that he 
may then proceed with the trial of the main issue. This seems to me 
a collatéral attack upon the old judgment. 

[4] I think the défendant should not be called upon to answer 
to the plaintiff's allégation of fraud by the Union Soapstone Company, 
as no particular act is set forth as h'aving been performed by any 
particular person acting for and in behalf of said Union Soapstone 
Company, and for and in behalf of said Travelers' Insurance Com- 
pany. The only spécifie act brought to the attention of the court is 
the stipulation upon which judgment was rendered, and the déclara- 
tion is silent as to the persons, ofScers, or counsel of either corporation 
who had to do with the deceit claimed to hâve been practiced upon the 
plaintiff. Harris v. Bottoùm, 81 Vt. 346, 70 Atl. 560, and cases 
there cited. Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 h. Ed. 
104. 
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I hold: First. That this is not a proper proceeding to attack 
the judgment referred to in the déclaration. Second. That the alléga- 
tions are too indefinite to require the défendant to plead further. 

Let entry be made "Demurrer sustained," and judgment accord- 
ingly. 



NATIONAL CLOAK & SUIT CO. v. KAUFJIAN. 
(Circuit Court, M. D. Pennsjivania. July 17, 1911.) 

1. Copyrights (§ 82*) — Kbgistratios— Vesting of. Privilège. 

Silice copyriglit vests on tlie pubUcation of the booli or publication 
with notice of cop.vriglit as provided by Aet March 4. 1909, c. 320, § 9, 3.5 
Stat. 1077 (U. S. Goinp. St. Supp. 1909, p. 1292), a blll for infringenient 
was not demurrable for failure to allège reglstration or eutry, in form or 
manner provided by law, of the tîtle of the book, or volume of the publi- 
cation. 

[Ed. Note.— For other cases, see Copyrights, Cent. I>ig. §§ 72, 73; Dec. 
Dig. § 82.*] 

2. Copyrights (§ 82*) — Right to Privilège— Corporations— Pleading. 

Under Act March 4, 1009, c. 320, 35 Stat. 1075 (U. S. Comp. St. Supp. 
1909, p. 1289), conferring copyright on the author or proprietor, and pro- 
vidlng that the word "author," shall include an employer in the case of 
Works made for hlre, an allégation In a blll by a corporation for infringe- 
ment that complainant was a corporation created under the laws of New 
York, and tliat it wrote, designed, and conipiled, and caused to be writ- 
ten, designed and compiled by those employed by it for such purpose, ail 
©f them citizens and résidents of the United States, or aliens domiciled 
within the United States at the time of the flrst publication of the book 
in question of whlch it was the proprietor, sufficiently showed that com- 
plainant corporation was entitled to the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 72, 73; Dec. 
Dig. § 82.*] 

3. Copyrights (§ 9*) — Matter Subject of Copyright- Pictorial Illustra- 

tions— Advertising Matter. 

Under Aet March 4, 1909, c. 320, 35 Stat, 1075 (U. S. Comp. St. Supp. 
1909, p. 1289), relatlng to copyrights, section 5 (k) expressly authoriziiig 
the copyright of pictorial illustrations, where a corporation engaged in 
the manufacture of féminine attire issued a book containlng pictorial il- 
lustrations, being pictures of women attired in the latest up-to-date 
styles depicting the fashions In dress, supplemented by information con- 
eerning the matcrials vvhich plaintiff ofEered to make up in accordance 
therewith and the priées ftt which it would do so, such illustrations, 
though used entirely for advertisln? purposes and not essentially works 
of fine art, were proper sub.1eets of copyright. 

[Ed. Note. — For other cases, see Copyrights, Cer Dig. | 7; Dec. Dig. 
î 9.* 

Matter subject to copyright, see note to Olelaud v. Thayer, 58 C. C. A. 
273.*] 

4. Copyrights (§ 0*) — Pictubes— Catalogue. 

It was no objection to a copyright of pictures representing women at- 
tired in up-to-date costumes in a cloak and suit catalogue that the pic- 
tures represented visible actual persons and things, and that complainant 
could not monopollze the right to plcture them, under the rule that, while 
others are free to copy the original, they may not copy the copy. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 7; Dec. Dig. 
§ 9.*] 

•For otber cases see same topic & | ndmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



216 189 FEDERAL EEPOETEK 

In Eqùity. Suit by the National Cloak & Suit Company againsf 
David Kaufman for copyright infringement. On ckmurrer to bill. 
Overruled. 

Archibàld Cox and Walter Briggs, for complainant. 
John C. Nissley and Charles W. Bacon, for défendant. 

WITMER, District Judge, This is a demurrer to a bill of com- 
plaint in a suit in equity broup^ht by the National Cloak & Suit 
Company of New York against David Kaufman of Harrisburg, Pa., 
to restrain an alleged infringement of copyright. 

The bill charges, in substance, that the complainant, a New York 
corporation, doing business in the borough of Manhattan, city of 
New York, had secured a copyright, in compliance with the law govern- 
ing in such cases, of a certain book constituting a volume of a periodical 
publication which having been for many years issued by the complain- 
ant in connection with its husiness of which it was then the proprietor, 
said book being entitled, "New York Fashions, Vol. 14, No. 4" ; that in 
the préparation of said book it exercised the most caref ul supervision 
and discrimination and made large outlays and expenditures employ- 
ing in the préparation of its varions component parts artists and au- 
thors of peculiar skill and ability in the particular matters to which 
such part? relate, and that the illustrations forming component 
parts of said book were the wo,i;k and embodied the personal reaction 
of artiste of recognized skill in their caliing, and were pictures of ar- 
tistic mérit, and, in addition to their mérit as artistic productions, were 
of peculiar value as portraying original conceptions and créations re- 
lating to wearing apparel, of great interest to a large proportion of the 
public on account of the originaHty and exercise of trained aesthetic 
faculties displayed in said illustrations; that, notwithstanding the no- 
tice of copyright required by law having been printed on the title page 
of each number of such publication, the défendant afterward, in- 
tending to appropriate the fruits of the complainant's efforts, did, 
without the consent of the complainant, make, print, pubHsh, and 
distribute, and caused to be made, printed, published, and distributed, 
copies of copyrightable component parts copied from the complain- 
ant's said book, which is made a part of the bill of complaint, to wit, 
illustrations No. 1422 on page 22, No. 1903 on page 112, No. 11458 
on page 189, No. 1402 on page 10, No. 9408 on page 100, No. 1413 
on page 16, No. 1405 on page 13, No. 9426 on page 109, and No. 
1401 on page 9, whereby the complainant claims the défendant in- 
fringed its said copyright and threatens to continue, wherefore he 
prays for relief. 

The demurrer contains several counts, ail of which, under the al- 
légations of the bill, aim at the validity of the copyright, challenging 
(1) those allégations which deal with the steps taken in compliance 
with the statutory formalities to vest copyright, and (2) the alléga- 
tion concerning the subject matter as being of character copyright- 
able. 

[1] Taking up thèse subjects in their order, it is noted that the 
first count of the demurrer questions the copyright because of the 
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failure to regîster or enter, in form and manner provided by law, the 
title of the book or volume of the publication. Such formality as was 
necessary under the former law is not now required by Act March 4, 
1909, c. 320, 35 Stat. 1075 (U. S. Comp. St. Supp. 1909, p. 1289), 
under which the copyright for considération was acquired. Copyright 
vests upon the publication of the book or publication with the notice 
of copyright under section 9 of the act. The allégations in the bill 
are full and sufficient showing that the necessary steps of the statute 
were observed in securing the right and certificate of copyright. 

[2] The second count questions the character of the person of the 
complainant as entitled to copyright. The complainant is a corpora- 
tion created by the laws of New York, which, according to the 
bill, "wrote, designed and compiled and caused to be written, designed 
and compiled by those employed by it for the purpose, ail of them 
citizens and résidents of the United States, or aliens domiciled within 
the United States at the time of the first publication" the book of 
which it was the proprietor. The présent act of Congress confers 
copyright on "the author or proprietor" (section 8), and provides that 
"the word 'author' shall include an employer in the case of works 
made for hire" (section 62). 

Under the old law which did not recognize or contemplate in its 
provisions our modem conditions, as the présent law, corporations 
were even regarded as proper persons to secure copyright (Mutual 
Advertising Company v. Refo [C. C] 76 Fed. 961 ; Edward Thomp- 
son Co. V. American Law Book Co. [C. C] 119 Fed. 217; Schumacher 
V. Schwencke [C. C] 25 Fed. 466) ; and then, as well as now, the em- 
ployer had the right to the copyright in the literary product of a sal- 
aried employé (Collier Engineer Co. v. United Correspondence School 
Co. [C. C] 94 Fed. 152; Atwill v. Ferrett, 2 Blatchf. 39, Fed. Cas. 
No. 640). 

AH of the remaining counts deserving notice may be considered in 
connection with the other (2) allégations concerning the subject- 
matter as being copyrightable. 

[3] The illustrations which the défendant is alleged to hâve copied 
from the complainant's copyrighted book are so called pictorial illus- 
trations, being pictures of ladies attired in the latest or up-to-date 
styles, depicting the fashions in dress, supplemented by information 
concerning the materials which the complainant ofïers to make up in 
accordance therewith, and the priées at which it will do so. Are thèse 
so called illustrations copyrightable component parts of the complain- 
ant's book? The act (section 5 [k]) expressly mentions "pictorial il- 
lustrations" as the proper subject of copyright, and they are now con- 
sidered the "writing of an author" as contemplated by section 8, art. 
1, of the constitution, wherein it is provided that : 

"Congress shall hâve power to promote the progress of science and useful 
arts, by securing for limited times to authors and inventors the exclusive 
right to their wrltlngs and diseoveries." 

"The act in question was passed in exécution of the power hère 
glven, and the object thereof was the promotion of science and the 
useful arts." Baker v. Selden, 101 U. S. 99, 25 L. Ed. 841. This 
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act no doubt sHould be liberally construed to give effect to its ténor 
arid true intent. In keeping pace with the growth of the subject of 
this constitutional provision, many statutes hâve been enacted, ex- 
tendihg and enlarging its protection, covering not only maps, charts 
and books, as originally, but comprehending now as well ail the writings 
of an author including, as set forth in the act of March 4, 1909: (a) 
Books, including composite and cyclopaedîc works, directories, gazet- 
eers, and other compilations ; (b) periodicals, including newspapers ; (c) 
lectures, sermons, addresses, prepared for oral delivery; (d) dramatic 
or dramatico-musical compositions; (e) musical compositions; (f) 
maps; (g) works of art; models or designs for works of art ; (h) re- 
productions of a work of art; (i) drawings or plastic works of a scien- 
tific or technical character; (j) photographs; (k) prints and pictorial 
illustrations. 

The protection of the law is not confined to pictorial illustrations 
known as works of fine arts. This was not so even under the preceding 
act. In the case of Bleistein v. Donaldson Lithographing Company, 
188 U. S. 239, 23 Sup. Ct. 298, 47 L,. Ed. 460, Justice Holmes, deliver- 
ing the opinion of the court, said : 

"We see no reason for taking the words conuected with 'the fine arts' as 
qualifying anything exeept the word 'works,' but it would not change our 
décision if we should assume further that they also qualifled 'pictorial il- 
lustrations,' as the défendant contends." 

If there is any limitation whatever to this term, it must be found in 
the words of the Constitution confining pictorial illustration to the 
"useful arts." 

The contention of the défendant that if a picture bas no other use 
than that of a mère advertisement, arid no value aside from this func- 
tion, it would not be promotive of the useful arts within the meaning 
of the constitutional provisions entitling the author to protection in 
the exclusive use thereof, was denied in the Bleistein Case; the court 
saying that "a picture is none the less a picture and none the less a 
subject of copyright that it is used for an advertisement." The com- 
plainant's pictures or illustrations are more than mère advertisements 
of wearing apparel. They are, on their face, exceptionally excellent 
pictures, having value as compositions. They are no doubt the work 
embodying the personal reaction of artists of recognized skill in their 
calling, and, furthermore, admittedly, aside from their artistic merit 
as productions of peculiar value, they portray original conceptions and 
créations relating to wearing apparel of great interest to a large portion 
of the public. In their ensemble, their détails, designs and gênerai par- 
ticulars they contain the something that appeals to the taste of an 
admiring public. It is this secret portrayed by the artist difïering from 
other pictures of this kind in which lies their value and which ap- 
parently caught the eye of the défendant and furnishes the reason for 
protecting the fruits of the artist's labors by copyright. 

[4] Nor does it matter that the pictures represent visible actual per- 
sons and things. Of course, the complainant cannot monopolize the 
right to picture thèse. "Others are free to copy the original. They are 
not free to copy the copy. Blunt v. Patten, 2 Paine, 397, 400, Fed. 
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Cas. No. 1,580. See Kelly v. Morris, L. R. 1 Eq. 697; Morris v. 
Wright, L. R. 5 Ch. 279. The copy is the personal reaction of an in- 
dividual upon nature. Personality always contains something unique. 
It expresses its singularity even in handwriting, and a very modest 
grade of art has in it something irreducible, which is one man's alone. 
That something he may copyright unless there is a restriction in the 
words of the act." Bleistein v. Donaldson Lithographing Ce, supra. 

Since it did appear to the court that the resti:ictions in the law as 
contained in the act, then in vogue, is not to be found in the limited 
pretensions of the chromolithographs used as advertisements of Wal- 
lace's show, and as was further said, the least pretentious picture has 
more originahty in it than directories and the like which may be copy- 
righted, I see no reason why copyright should be withheld from the 
complainant's pictures of ladies showing to advantage wearing apparel 
of the latest styles and its manufacture under another and later act 
even more favorable than the former. In this conclusion I am fur- 
thermore strengthened by remembering, also, that courts will not un- 
dertake to assume the functions of critics or to measure carefully the 
degree of originality, or literary skill or training involved (Drury v. 
Ewing, 1 Bond, 540, Fed. Cas. No. 4,095; Henderson v. Tompkins 
[C. C] 60 Fed. 758), that pictures commanding public interest and 
having commercial value as well shall not thereby be deprived from 
privacy, and that the taste of the admiring public is not to be treated 
with contempt. 

This case has nothing to do with cases involving attempts to copy- 
right mère catalogues or price lists, or labels, sometimes containing 
pictures, reproduced by photographie or other mechanical processes, 
of articles intended for sale, but which obviously hâve no artistic merit 
or originality. Thèse décisions, whether condemning or upholding 
such copyrights, do not touch the question involved in the case at bar, 
many of which having been overruled in the décision of the Bleistein 
Case — distinguishing Mott Iron Works v. Clow, 82 Fed. 316, 27 C. C. 
A. 250 ; also citing Yuengling v. Schile (C. C.) 12 Fed. 97 ; Schumacher 
V. Schwencke (C. C.) 25 Fed. 466; Lamb v. Grand Rapids School 
Furniture Co. (C. C.) 39 Fed, 474. 

The fallacy in the argument that the complainant cannot copyright 
"productions of the industrial arts" lies in the confusion of the pictures 
with the things they depict in a particular way; that is, the wearing 
apparel which appears in the illustration as part of the pictures. As 
said by Mr. Justice Bradley in Baker v. Selden, supra: 

"There Is a clear distinction hetween the boolî as sucU and the article 
which it is Intended to lllustrate. The object of the one is Illustration ; 
of the other it Is the use thereof. The former may be secured by copy- 
right, the latter by patent." 

The complainant does not claim to monopolize the manufacture and 
sale of the wearing apparel depicted by reason of its copyright. It 
does, however, claim the right thereby to prevent others from copy- 
ing and appropriating its exclusive property in such pictures and to this 
it is entitled by reason of its copyright which appears to be valid. 

The demurrer is there fore overruled. 
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SAGARA V. CHICAGO, R. I. & P. HT- CO. 

(Circuit Court, D. Colorado. June 12, 1911.) 
No. 5,682. 

1. Removai, of Causes (§ 94*) — Jueisdiction — Waiveb. 

By removing tlie action from a state court to tiie fédéral Circuit Court, 
flefendaut waived its rlght to insist upon belng sued In the district ot 
which it was an inhabitaut. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 203; 
Dec. Dig. § 94.*] 

2. Removal of Causes (§ 102*) — Remakd — Ground. 

Under Act Cong. March 3, 1875, c. 137, §§ 1, 2, 18 Stat 470, as amended 
by Act March 3, 1887, c. 373, 24 Stat. 552, correeted by Act Aug. 13, 
1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, pp. 508, 509), flxing thoi 
jurlsdlction of fédéral Circuit Courts, and authorizing removal of causes 
from State courts, a Personal Injury suit brought in a state court In 
Colorado by an allen against a corporation residing In Illinois and lovca, 
and removed to the Colorado fédéral Circuit Court, must be remanded if 
he objects to the Circuit Court taking jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 218; 
Dec. Dig. I 102.*] 

At Law. Action by Y. Sagara against the Chicago, Rock Island & 
Pacific Railway Company. On motion to remand to state court. Mo- 
tion sustained. 

Stark & Martin, for plaintiff. 

Chas. W. Waterman and Caldwell Martin, for défendant. 

LEWIS, District Judge. The plaintiff, an alien and a subject and 
citizen of the Empire of Japan, brought this action in the state court 
against the défendant, a résident and citizen of the states of IlHnois 
and lowa, to recover damages for personal injuries resuHing from 
being struck by one of defendant's engines while he was at work on 
the railway track over which the engine was being operated. His 
right foof was so crushed as to render amputation necessary above 
the ankle, his lef t arm was broken, and for thèse injuries, physical pain 
suffered, and reduced earning capacity he asks judgment against the 
défendant in the sum of $10,000. 

In due time the défendant caused the suit to be removed to this 
court on the ground that the action involved a controversy between a 
citizen of a state and a foreign citizen in which the matter in dispute 
exceeded, exclusive of interest and costs, the sum or value of $2,000. 
The transcript was filed in this court on May Ist last and on the third 
day thereafter the plaintiff first appeared in the action hère and moved 
for an order remanding it to the state court. 

It cannot be doubted that the circuit courts of the United States 
hâve jurisdiction of this action. Act March 3, 1875, c. 137, 18 Stat. 
470, as amended by Act March 3, 1887, c. 373, 24 Stat. 552, correeted 
by Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 
508). The sole inquiry on the motion to remand is whether or not 
that part of section 1 of said act which "distributes among the par- 

*For other cases ses same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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ticular districts the gênerai jurisdiction fully and clearly granted in 
the earlier part of the section" (In re Hohorst, 150 U. S. 653, 14 
Sup. Ct. 221, 37 L. Ed. 1211), considered in connection with section 
2 of tlie act, prohibits the exercise of that jurisdiction by this par- 
ticular court unless both of the parties to the action give their con- 
sent. The circuit court of the district either in IlUnois or lowa of 
which the défendant is an inhabitant is the court designated in the 
"distributive part" of section 1 in which the action could hâve been 
brought by original process. It is likewise established that if plaintiff 
had instituted the action in a circuit court in any other district the 
défendant might hâve waived its right to be sued in the district of 
which it is an inhabitant, and hâve submitted itself to the jurisdiction 
of such court (Central Trust Co. v. McGeorge, 152 U. S. 129, 14 Sup. 
Ct. 286, 38 L. Ed. 98; In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 
52 L. Ed. 904), or it could hâve prevented the exercise of jurisdiction 
by such court by claiming the right to be sued only in the Circuit Court 
sitting in the district of which it is an inhabitant (G. H. & S. A. Ry. 
Co. V. Gonzales, 151 U. S. 497, 14 Sup. Ct. 401, 38 L. Ed. 248; Ex 
parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264; In re 
Moore, supra). 

[1] By removing the action from the state court to this court the 
défendant has waived its right to insist hère upon being sued in the 
district of which it is an inhabitant, is thereby precluded from claim- 
ing that privilège and has submitted this controversy on its part to the 
jurisdiction of this court for iànal détermination. Cowley v. N. P. Co., 
159 U. S. 569, 16 Sup. Ct. 127, 40 L. Ed. 263; In re Moore, supra; 
Western L. & S. Assn. v. B. M. Co., 210 U. S. 368, 28 Sup. Ct. 720, 
52 L. Ed. 1101. 

[2] The cause stated in the complaint is within the concurrent juris- 
diction of this court and the state court in which the action was 
brought, and the défendant having, by removal, submitted itself to the 
jurisdiction of this court the inquiry remains, Has the alien plain- 
tif! the option to consent or not to consent to the exercise of the juris- 
diction of this court over the cause which by section 1 of the act is 
given to ail circuit courts ? 

Prior to the action of the Suprême Court in the Wisner and Moore 
Cases the décisions answered the question in the négative: lowa, etc. 
Co. V. BHss (C. C.) 144 Fed. 446; Morris v. Clark Const. Co. (C. C.) 
140 Fed. 756; Whitworth v. Ry. Co. (C. C.) 107 Fed. 557; Creagh 
V. Assurance Soc. (C. C.) 83 Fed. 849; Stalker v. Pullman's Co. (C. 
C.) 81 Fed. 989; Sherwood v. Newport N. & M. V. Co. (C. C.) 55 
Fed. 1; Uhle & Fischl v. Burnham (C. C.) 42 Fed. 1; Kansas City 
Co. V. Lumber Co. (C. C.) 37 Fed. 3; Burck v. Taylor (C. C.) 39 Fed. 
581— although Harold v. Iron Co. (C. C.) 33 Fed. 529, is to the 
contrary, but from which Circuit Judge Brewer later withdrew his 
assent there given, as appears in Z7 Fed., supra. Since, however, 
the opinions in the Wisner and Moore Cases were delivered, District 
Judge Pollock in Mahopoulus v. C, R. I. & P. Ry. (C. C.) 167 
Fed. 165, and District Judge Marshall in Zerba v. Gilson As- 
phaltum Ce, (opinion not publshed), bave answered the quesion 
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in the affirmative, and District Judge Reed in Barlow v. C. & N. W. 
Ry. Co. (C. C.) 164 Fed. 765, and 172 Fed. 513, in the négative. I 
concur in the conclusions reached by Judges Pdllock and Marshall, and 
believe they are sustained by Ex parte Wisner and In re Moore, supra. 
Of course it appears in the Wisner and Moore Cases that the juris- 
diction of the circuit court was "founded only on the fact that the 
actions were between citizens of différent states," and section 1 of the 
act provides, under such conditions, that "suits shall be brought only 
in the district of the résidence of either the plaintiiï or défendant," 
but it is held in both of those cases that where an action between citi- 
zens of différent states is brought into a circuit court on removal f rom 
a State court it should be remanded, where the circuit court is not one 
of the two particular circuit courts designated, unless both plaintiff 
and défendant consent that it should be retained. No reason has 
l)een assigned which justifies the conclusion that an alien plaintiff 
should not hâve the same right to give or withhold consent that a 
non-resident has who sues in a district of which neither he nor the 
défendant is an inhabitant. 

The désignation of the particular Circuit Court in which the suit 
shall be brought found in section 1 of the act is as clearly stated in 
the one instance as in the other. The only discoverable différence is 
that there are two districts in either one of which a suit between 
citizens of différent states may be brought, by original process, where- 
as if the plaintiff be an alien there is only one district in which such 
suit may be brought. Section 2 of the act adopts the limitations in 
section 1 as to the Circuit Court into which a case can be properly re- 
moved. Cochran v. Montgomery Co., 199 U. S. 260, 26 Sup. Ct. 58, 
50 Iv. Ed. 182. Under the Wisner and Moore Cases the non-resident 
plaintiff may withhold his consent to the détermination of his contro- 
versy with his non-resident défendant by the fédéral courts on re- 
moval of the cause to that court which he had instituted in the state 
court, and thereby the non-resident défendant is compelled to submit 
to a détermination of the controversy by the state court. In the 
Moore Case the non-resident défendant had removed the case to the 
Circuit Court, and on considering the motion of the non-resident plain- 
tiff to remand it was said (209 U. S. 506, 508, 28 Sup. Ct. 591, 52 L. 
Ed. 904) : 

"It is true that In most of the cases the walver was by the défendant, 
luit the reasonlng by which the défendant is precluded by the walver from 
ijisisting upon any objection to the particular Circuit Court In which the 
action was brought compels the same conclusion as to the efCect of a walver 
by the plaintiff of his right to challenge that jurisdlction in case of a re- 
moval. * * * So long as diverse cltizenshlp exists the Circuit Courts of 
the United States hâve a gênerai jurisdiction. That jurisdietlon may be 
invoked in an action originally brought in a Circuit Court or one subse- 
ijuently removed from a state court, and if any objection arlses as to the 
particular cburt which does not run to the Circuit Courts as a class that 
objection may be waived by the party entitled to make it. As we hâve seen 
in this case, the défendant applied for a removal of the case to the fédéral 
court. Thereby he is foreclosed from objectlng to its jurisdlction. In like 
nianner, after the removal had been ordered, the i^lalntiff elected to remain 
in that court, and he is, equally with the défendant, precluded from making 
objection to its jurisdiction. • * » The Jurisdiction of the Circuit Court 
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of the United States for the Eastem Division of the Eastern District of 
Missouri was settled by the proeeedings had by tlie two parties." 

Mr. Justice Brewer had, in the preceding part of this opinion, care- 
fully pointed eut the facts which constituted a waiver by the plaintiff 
of his right to challenge the jurisdiction of that particular court. 

It must be held that the same right and privilège given to a non-resi- 
dent plaintiff belongs equally to an alien where his suit has been re- 
moved from state to fédéral court. 

But it is earnestly insisted that the Tobin Case, 214 U. S. 506, 29 Sup. 
Ct. 702, 53 L. Ed. 1061, and Nicola's Case, 218 U. S. 668, 31 Sup. Ct. 
228, 54 L. Ed. 1203, must be taken as an approval of the contrary 
view. I do not so regard them. To do so would, in effect, be to say 
that the mère fact that the Suprême Court déclines to take juris- 
diction on a pétition for the writ of mandamus is équivalent to an 
express approval by that court of the correctness of the acts complain- 
'^(1 of. It would seem that the correct interprétation of the action of 
iiat court in those cases is that it but followed the principle announced 
iii Ex parte Hoard, 105 U. S. 578, 26 L. Ed. 1176, wherein it is said 
"jurisdiction has been given to the Circuit Court to détermine whether 
the cause is one that ought to be remanded," and "no case can be found 
in which a mandamus has been used to compel a court to remand a 
cause af ter it has once ref used a motion to that effect ;" which princi- 
ple was reannounced and adhered to in Re James Pollitz, 206 U. S. 
323, 27 Sup. Ct. 729, 51 L. Ed. 1081: "Mandamus cannot be issued 
to compel the court below to décide the matter before it in a particu- 
lar way or to review its judicial action had in exercise of legitimate 
jurisdiction, nor can the writ be used to perform the office of an ap- 
peal or writ of error ;" in Ex parte Nebraska, 209 U. S. 436, 28 Sup. 
Ct. 581, 52 L. Ed. 876: "The remedy is not by a writ of mandamus, 
which cannot be used to perform the office of an appeal or writ of 
error;" and in Ex parte Greutter, 217 U. S. 586, 30 Sup. Ct. 690, 54 
L. Ed. 892: "Inasmuch as we are of opinion that the Circuit Court 
of the United States had jurisdiction to détermine the questions pre- 
sented we hold that mandamus will not lie. The final order of the 
Circuit Court cannot be reviewed on this writ." That this is the 
proper construction to be placed upon the action of the Suprême Court 
in the matters of Tobin and Nicola is made clear by the opinion of 
that court in Ex parte Harding (219 U. S. 363, 31 Sup. Ct. 324, 55 
L. Ed. 252), rendered at its last October term, wherein its views on 
this point, and as expressed in the foregoing cases, are again clearly 
stated, and the cases which might be thought to be in conflict with 
them are elucidated. 

The plaintiff's motion to remand must be sustained, with costs 
against the défendant. 
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H. J. DECKER, JR., & CO. v. SOTJTHERN RT. CX>. 
(Circuit Court, N. D. Alabama, Northeastem Division. May 20, 19110 

No. 1,804. 

1. Bemoval of Causes (§ 26*) — Citizenship — Consent of Parties. 

Au action in a state court by one nonresident citizen against another, 
relatlng to a matter of venue ratlier than of gênerai jurisdlction, may be 
removed to the fédéral court for the district, only witli the consent of 
botli parties. 

[Ed. Note. — For otlier cases, see Eemoval of Causes, Dec. Dig. § 26.*] 

2. Courts (§ 272*) — Fedeeal Courts — Jueisdiction — Divebsity ob) Citizen- 

ship. 

Where jurisdicfion by a fédéral court dépends on the diversity of state 
citizenship alone, the action may be instituted in the district of the rési- 
dence of either party at the option of plalntifC, the provision llinlting 
venue as applicable to the district of defendant's résidence belng for his 
benefit so that be may waive it. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 811; Dec. Dig. 
S 272.*] 

3. Courts (§ 276*) — Fedeeax Courts — Jueisdiction — Diversity of Citizen- 

ship. 

A plaintifC instltuting a suit in the fédéral court of a district other 
than that of the résidence of either of the parties, waives thereby the 
wrcns venue and the provision authorizing venue in the district of his 
résidence. 

r^"d. Note.— For other cases, see Courts, Cent Dig. § 815 ; Dec. Dig. 
5 276.* 

Diverse citizenship as a ground of fédéral jurisdlction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

4. Removal OF Causes (§ 105*) — Act to Kemove into Fedbeai, Court — Re- 

MANDED TO State Court — CoNSEj>rT of Parties. 

Where a plalntifï sucs in a state court in a district other than the 
résidence of either of the parties and défendant attempts to remove the 
case into the fédéral court for that district, he thereby consents to be 
sued. in the fédéral court for that district, but plalntifC is entitled to 
reniand to the state court unless be consents to the removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 215 ;i 
Dec. Dig. § 105.*] 

5. Removal of Causes (§ 12*) — Actions bt Aliens — Rights or Défendant. 

The provision requirlng an action by an allen against a citizen to be 
brought in the court of the district where défendant Is an inhabitant, 
is for the beneflt of défendant alone, and an alien Instltuting a suit in 
a state court in a district in vchlch défendant does not réside, may not 
complaiu because défendant removed the cause Into the fédéral court 
for that district. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 33 ; 
Dec. Dig. § 12.*] 

6. Courts (§ 321*) — Jueisdiction— Citizenship. 

The grant of jurisdlction to the fédéral courts by Const. art. 3, § 2, 
and the judlclary act (Act March 3, 1911, c. 231, § 256, 36 Stat. 1160), 
of controversles between cltlzens of the United States and cltlzens and 
subjects of foreign states, Includes sults against, as well as suits by, aliens. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 847-849; Dec. 
Dig. § 321.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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T. Eemoval of Causes (§ 11*)— Gkoxjnds — ^Diveesitt of Citizenship. 

Where an allen sues a citizen in a state court In tîie district of the 
citizen's résidence, the citizen may not remove tlie cause to the fédéral 
court, unless a fédéral question is presented. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. §§ 29-31 ; 
Dec. Dig. § 11.*] 

8. Removal of Causes (§ 27*) — Gbounds — Diversitt of Citizenship. 

Where an alien sues a foreign corporation in a state court the corpora- 
tion maj' remove tlie action to the fédéral court, the basis of removal 
being the existence of a controversy between an alien and a citizen. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 64-68 ; 
Dec. Dig. § 27.*] 

Action by H. J. Decker, Jr., & Co. against the Southern Railway 
Company. On motion to remand to state court. Motion denied. 

Percy, Benners & Burr, for plaintiff. 
h- E. Jeffries, for défendant. 

GRUBB, District Judge. This cause cornes on to be heard upon 
a motion to remand to the state court. The plaintiffs are nonresident 
aliens, subjects of Great Britain, and the défendant, a corporation, 
organized under the laws of Virginia, doing business in Àlabama. 
The suit was originally brought in a state court in Alabama. The 
basis of removal is the existence of a controversy between a citizen 
of this country and of a foreign state. The inquiry is whether a 
corporation organized under the laws of a state other than that of 
the forum can remove a cause brought against it by an alien from 
a state into a fédéral court. 

[1] The Suprême Court's décisions hâve settled the rule that a 
cause instituted in a state court by a citizen of a state of the United 
States other than that of the forum against a citizen of such a state 
other than that of the forum, relating to a matter of venue rather 
than of gênerai jurisdiction, can be removed with the consent of 
both parties, and only with such consent, into the fédéral court 
for that district. Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 
51 L. Ed. 264, as qualified by In re Moore, 209 U. S. 490, 28 Sup. Ct. 
585, 706, 52 L. Ed. 904; Western Loan Co. v. Butte Co., 210 U. S. 
368, 28 Sup. Ct. 720, 52 E. Ed. 1101 ; Kreigh v. Westinghouse, 214 U. 
S. 249, 29 Sup. Ct. 619, 53 h. Ed. 984. 

[2] In cases where jurisdiction dépends upon diversity of state 
citizenship alone, the cause may be instituted in the district of the 
résidence of either the plaintifï or défendant, at the option of the 
plaintifif. The provision limiting venue, so far as it applies to the 
district of the defendant's résidence, is for the benefit of the défendant, 
and may, therefore, be waived by défendant, alone. 

[3] There is also a restrictive provision which was intended for 
the benefit of the plaintifï, viz., that authorizing venue in the district 
of the résidence of the plaintifï. In causes instituted by a plaintifï 
in a fédéral court of a district other than that of either plaintifï or 
defendant's résidence, the plaintifï, of course, waives the wrong venue 
by there instituting suit. 

•For other cases see same topic & § number in Doc. ft. '^ rc. Oigs. 1907 to date, & Rep'r Indexes 
189 F.— 15 
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[4] In removal cases, however, this is not the case. If the plain- 
tîff sues in a state court in a district other than that of his résidence 
or that of his defendant's résidence, and the défendant attempts to 
remove into the fédéral court for that district, while the défendant, 
by se doing, consents to be sued in the fédéral court of the wrong 
district, the plaintiff, unless by subséquent appearance, does not so 
consent, and is entitled to a remand into the state court. Choosing the 
venue of the statè court in that district is held not to be a consent to 
the jurisdiction of the fédéral court of that district on removal, and, 
consequently, the plaintiff's consent, as well as that of défendant, is 
essential to jurisdiction. 

[5] In cases where jurisdiction dépends upon the fact that the 
plaintiff is an alien and défendant a citizen of a state of the United 
States, the provision as to venue is merely that the suit must be 
brought in the district in vi^hich the défendant is an inhabitant. This 
provision is clearly for the benefit of the défendant alone. The plain- 
tiff, an alien, is presumed to hâve no interest in having venue laid 
in the district of the résidence of the défendant, and the plaintiff's 
waiver is not necessary to give proper venue in a district other than 
that of the résidence of défendant. The defendant's consent is alone 
essential for this purpose. An alien has no district of inhabitancy and 
an alien plaintiff is given no option as to venue as between the district 
of résidence of plaintiff and that of the défendant as in cases where 
jdrisdiction dépends upon diversity of citizenship as between the states. 
An alien plaintiff is presumed to hâve no choice as to districts and 
no provision is therefore made in his favor as to venue in that respect. 
Consequently, an alien plaintiff who institutes a suit in a state court 
in a district in which défendant does not réside has no complaint 
because the défendant removes the cause into the fédéral court of 
that district; since the law confers on the alien plaintiff no privilège 
of sélection as to districts. In cases of alien plaintiff, consent of the 
défendant to the venue is alone requisite, and such consent is implied 
in the institution by the défendant of the removal proceedings. 

[6] Again, the grant of jurisdiction both by the Constitution article 
3, § 2, and the présent Judiciary Act (Act March 3, 1911, c. 231, § 256, 
36 Stat. 1160) to the fédéral courts is of controversies between citizens 
of the United States and citizens and subjects of foreign states. The 
grant includes suits against as well as those instituted by aliens. If 
the restrictive provision as to venue applies to suits in which aliens 
are défendants, the jurisdiction of the fédéral courts i;i cases where 
ahens are défendants is destroyed, since it is not possible to institute 
a suit against an alien in the district of which he is an inhabitant. 
If the fédéral courts are thus deprived of jurisdiction in cases in 
which aliens are défendants, the resuit would be to open the doors of 
the fédéral courts to aliens, when suing, and to close them to our 
own citizens, when suing aliens. In order to prevent such a con- 
struction, the Suprême Court has held that the restriction as to 
venue has no application to cases in which aliens are défendants. 
In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211. 

[7] Applying this principle by analogy to removal cases, the riglit 
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of removal, except in cases presenting a fédéral question, is confined to 
nonresident défendants. If an alien sues a citizen in a state court 
in the district of the citizen's résidence, the citizen cannot remove 
the case, not being a nonresident défendant. 

[8] So, if the alien sues the citizen in a state court in a district 
other than that of his résidence, if the restriction applies to the case of 
an alien plaintiiï, the citizen cannot remove, without the consent of the 
alien plaintifï, because, it would not, in that case, be a suit that could 
be originally instituted in the fédéral court of that district. There 
would consequently be no case in which a citizen défendant could 
remove a suit brought against him by a nonresident alien, except vs^ith 
the consent of the alien. On the other hand, such an alien défendant, 
sued by a citizen in the state court of the district of the citizen's 
résidence, could remove the suit into the fédéral court of that district, 
being a nonresident défendant and the suit being one that could 
properly be instituted in the fédéral court of that district, upon au- 
thority of the Hohorst Case. Thus the effect would be to open the 
courts for removal purposes to the alien défendant, sued by a citizen in 
the state court, and close them to the citizen défendant, when sued 
by an alien. The argument of the Suprême Court in the Hohorst 
Case, by analogy, forbids such a conclusion. In re Hohorst, 150 U. 
S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211; Barrow S. S. Co. v. Kane, 
170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; Barlow v. Chicago Ry. 
Co. (C. C.) 164 Fed. 766; Id., 172 Fed. 513; lowa Gold Mining Co. 
(C. C.) v. BHss, 144 Fed. 446. 

The per curiam décision of the Suprême Court in the case entitled 
Matter of Tobin, Petitioner, 214 U. S. 506, 29 Sup. Ct. 702, 53 L- Ed. 
1061 (mémorandum opinion, without reasons assigned), seems con- 
clusive, in view of its facts, of this question. This is the construc- 
tion given this décision in other circuits. Fribourg v. Pullman Co. 
(C. C.) 176 Fed. 985; Bagenas v. Southern Pac. Co. (C. C.) 180 
Fed. 891 ; Rones v. Katalla Co. (C. C.) 182 Fed. 947. 

The motion to remand is denied, at cost of movant. 
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(District Court, E. D. l'ennsylvania. February 20, 1911.) 

Xo. 46. 

1. Shipping (§ 194*)— General Avebage— Expenses wiiich May be In- 

CLUDED. 

A vessel's expenses from the tiine of disability to proceed ou her voyage, 
togetiier witti the cost of temporary repairs which enable her to finish 
tlie voyage, are a proper charge in gênerai average. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 61,3-617; Dec. 
Rig. § 194.*] 

2. Shipping (§ 194*) — General Average— Expenses which mat bb In- 

cluded— substituted expense. 

A vessel during voyage was disabled in a storin, and her condition coni- 
pelled the master to seek refuge at the nearest port. Temporary repairs 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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could not there be made, but could be made at a poînt 90 miles away, 
wïïence she might then bave completed her voyage under sail. The mas- 
ter communlcated with the owner and acted under hls orders, but neither 
of tbem ^ve any notice to a consignée of freight, though bis offices were 
only a few blocks from tbe offices of the owner. Eeld, that the eost of 
towage from the port of refuge to the port of destination, and cost of 
securing the tug and charges for wages and provisions, were not a charge 
In gênerai average. 

[Ed. Note. — For otlier cases, see Shipping, Cent Dig. §§ 613-617; Dec. 
Dïg. § 194.*] 

3. Shipping (§ 199*) — General Avehage— Value on Cabgo fob Pueposbs oï 

CONTBIBTJTION. 

The value of the cargo for purposes of contribution in gênerai average 
Is properly reckoned as of the port of destination. In the absence of any 
custom to reckon it at the Invoice value. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 625-630 ; Dec. 
Dig. § 199.* 

General average, see notes to Pacific Mail Steamship Co. v. New York, 
n. & n. Min. Co., 20 G. 0. A. 357; The Santa Ana, 84 O. O. A. 316; 
Britlsh & Foreign M. Ins. Co. v. Maldona &Go., 106 C. C. A. 133.] 

In Admiralty. Suit by Bonaparte Shoe, managing owner of the 
Matilda D. Borda, against George F. Craig and another. Decree for 
libelant. 

John F. Lewis and Francis C. Adler, for libelant. 
Howard M. Long and Théodore M. Etting, for respondents. 

J. B. McPHERSON, District Judge. This is a suit to enforce con- 
tribution in gênerai average. The following facts are either conceded 
or established by the évidence: 

The wooden schooner Matilda D. Borda — 165 feet long, 39 feet 
beam, ,1,200 tons gross, drawing about 19 feet when loaded — sailed 
from Fernandina, Fia., on February 5, 1906, bound for Philadelphia. 
Her only cargo was 541,900 feet of lumber, consigned to the respond- 
ents, on which the freight was $5.25 per 1,000 feet, or $2,844.93. 
The lumber bas beén delivered, and the freight has been paid, but 
$1,045.15 is also claimed from the consignées as a gênerai average con- 
tribution, and a large part of this amount is in dispute. A few days 
after leaving Fernandina the schooner encountered a violent storm, 
and on February 12th she broke her tiller and loosened her rudder 
post to such an extent that she soon began to leak badly, and her con- 
dition compelled the master to bear away for Charleston, which was 
the nearest port of refuge. She arrived on February 14th and remained 
until Mardi 9th, when she started for Philadelphia in tow of the tug 
North America which the libelant had sent from this city for that 
purpose. A diver had been employed at Charleston to examine the 
vessel and stop the leaks, but bis efforts were only partly successful. 
After some delay, for which I think the master was not to blâme, the 
tiller was repaired at the Riverside Iron Works, but proper temporary 
repairs to the rudder post could not be made without hauling the 
schooner out, and no dock or railway adéquate to such work on so 
large a vessel existed at Charleston. She could havc been hauied out 

•For otlier cases «ee lame tapie & i nuiobb in Dec. & Am. Dlgs. UU7 to date, & Rep'r Indexes 
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and temporarîly repaîred at Savannah, about 90 miles distant, and 
might then hâve completed her voyage under sail, but such repairs 
could not be made at Charleston, although the work donc there by 
the diver sufficed to allow her to be towed to Philadelphia. There was, 
however, some risiî even about proceeding under tow, but fortunately 
the weather was fine and the voyage was successfully accomplished. 
The master communicated frequently with the hbelant, and acted sub- 
stantially under his orders; but neither of them gave any information 
to the respondents until the arrivai of the vessel at Philadelphia, 
although the libelant and the respondents both live in this city, and hâve 
offices only a f ew blocks apart. No survey was held at Charleston, and 
the master made no effort to ascertain the cost of unloading and storing 
the cargo, and of repairing at Savannah. When the schooner arrived 
at Philadelphia the respondents gave a gênerai average bond con- 
ditioned, inter alia, to pay their proportion ot the loss and damage, 
"Provided such losses and expenses aforementioned be stated and 
apportioned by Philip Justus, adjuster of marine losses, conformably 
to law and the usages of this port in similar cases." The adjustment 
was made by Mr. Justus, and several items are now disputed, on the 
ground that they were included contrary to "law and the usages of 
this port in similar cases." 

The principal item is $1,200 for the tug. This amount is reasonable, 
but the respondents seek to raise the preliminary question, whether the 
cost of towing from a port of refuge to the port of destination is a 
gênerai average expense in any case. I shall not décide the broad 
proposition, but shall consider only the facts now presented. Un- 
doubtedly the vessel was disabled from proceeding upon her voyage 
under sail, and was justified in seeking a port of refuge. 

[1] This is conceded, and it follows that the vessel's expenses from 
the time she bore away, and the cost of such temporary repairs as would 
hâve enabled her to finish the voyage under sail, would hâve been a 
proper charge in gênerai average. Hobson v. Lord, 92 U. S. 407, 
408, 23 L. Ed. 613; Star of Hope, 76 U. S. 236, 19 L. Ed. 638. If 
no other course had been reasonably open, the master might hâve un- 
loaded the cargo, hâve had the schooner towed to Savannah, tem- 
porarily repaired, bave returned to Charleston and reloaded the lum- 
ber — ail at the cost of the varions interests concerned. But this 
would undoubtedly hâve been expensive ; it would probably bave 
cost more than was paid for the towage to Philadelphia, and the 
question may therefore be stated iri this form: Was the master justi- 
fied in towing, in view of the probable saving in cost? This dépends 
upon whether the towing was a gênerai average act, or was under- 
taken for the benefit of only one interest, namely, the freight. As it 
seems to me, the évidence shows clearly that the master and the man- 
aging owner were acting solely in the interest of the freight, and were 
mainly anxious that the ship should finish her voyage in order to earn 
the full amount. They declined to bave the ship surveyed, which 
would hâve been the usual course under the circumstances, evidently 
because they were unwilling to risk a recommendation with which 
they might not find it convenient or advantageous to comply. The 
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mastér declared that he did not consider himself to be agent for the 
consignées, and neither he nor the Ubelant notified the consignées, 
nor had any conférence with them, although they were easily ac- 
cessible, at least to the libelant, and had a direct and considérable 
interest in the situation. The master did not even ask what the cost 
of unloading at Charleston would be; did not inquire of "anybody 
in particular" what wharves were available there for unloading the 
lumber; made no inquiries about lighters, so far as appears, or about 
the cost of towing to Savannah, or about the facilities at that port; 
and made no effort to hire a tug at the neighboring ports of Savan- 
nah or Wilmington, although he may perhaps hâve inquired in Charles- 
ton without success. He seems to hâve been content to transfer the 
responsibility largely to the libelant in Philadelphia, and the libel- 
ant did what he thought best for the interest of the freight without 
conférence with the consignées or the underwriters. 

[2] Of course the cost of towage from Charleston to Philadelphia 
would not in any event be a gênerai average charge, strictly so called, 
but in a proper case it might be what is known as "a svtbstituted ex- 
pense." The rules governing the allowance of such expenses are not 
yet definitely settled, as may be seen by Consulting Gourlie on General 
Average, p. 239 et seq., and page 337 ; Lowndes on General Average 
(4th Ed) p. 225 et seq.; Hugg v. Baltimore, etc., Co., 35 Md. 414, 6 
Am. Rep. 425; Swan v. Chandler, 36 Hun (N. Y.) 192; Goodwillie 
v. McCa.rthv, 45 111. 186; Wilson v. Bank of Victoria, Law Reports, 
2 Queen's Bench, 202 ; Re 928 Barrels of Sait, Fed. Cas. No. 10,272 ; 
36 Cyc. 391, 392, note 85; and 14 American & English Encyclopedia 
of Law, pp. 977-979. 

The tendency is apparently toward the allowance of substituted 
expenses, but the subject needs cautious treatment. In the existing 
condition of the law I do not believe that a substituted expense is ever 
allowable in gênerai average unless ail parties in interest hâve first 
agreed to it. The master's power to bind ail interests may propei^ly 
support such charges, if he has acted in good faith and without the 
opportunity of Consulting those who may be affected by his act. It 
may easily be impracticable to confer with ail the consignées of a gên- 
erai cargo, for example; and circumstances may also be such that he 
mr.st act promptly on his own judgment without consulting any inter- 
est — either ship, freight or cargo; but in thèse days of easy com- 
munication by telegraph and téléphone, there is usually no diffîculty 
about consultation, and where this is true I think good faith requires, 
prima facie at least, that notice should be given. In such a situation 
the lack of any effort to communicate may well furnish ground for 
the inference that the course actually taken was intended to advance a 
particular interest, and not the interest of ail. In the présent case I 
think this inference should be drawn. As already stated, the course 
adopted by the master (which was evidently dictated by the managing 
owner) seems to hâve been taken in the interest of the freight alone, 
and therefore the cost cannot be brought into gênerai average. 

The charge of $25 for securing the tug must fall with the cost of 
towing, and a part also of the charge for wages and provisions. It 



WAYT V. STANDARD NITROGEN CO. 231 

is a little difficult to fix a day after which this charge should cease, 
but I think it is probably fair to say, iPebruary 26th. The items of 
interest and commissions must also be proportionately reduced. 

[3] In my opinion, the value of the cargo for purposes of contribu- 
tion was properly reckoned as of the port of destination. No custom 
to reckon it at the invoice value was proved to prevail in Philadelphia, 
and the other methcd is supported by ample, although not by univer^ 
sal, authority. Girard v. Ware, Pet. (C. C.) 142, Fed. Cas. No. 3,460; 
Barnard v. Adams, 10 How. 270, 306, 13 L. Ed. 417; Bradley v. Cargo 
(D. C.) 29 Fed. 648; Wheaton v. Insurance Co. (D. C.) 39 Fed. 879; 
14 American & English Encyclopedia of Law (2d Ed.) 991, and cases 
cited in notes ; 36 Cyc. 400, and note 38. 

The costs should be apportioned, and the libelant should pay three- 
fourths of the total, and the respondents one-fourth. 

The adjustment must be modified in accordance with this opinion, 
and a reduced decree in the proper amount may then be entered in 
favor of the libelant. 



WAYT V. STANDARD NITIIOGEN CO. et al. 
(Circuit Court, N. D. Georgia. May 10, 1911.) 

No. 1,328. 

Removal Oïl Causes (§ 79*) — Application— Timf, to Make. 

Uiider Act Cong. March S, 18T5, c. 137, § 3, 18 Stat. 470, as amended 
by Act March 3, 1887. c. 373, § 1, 24 Stat. 552, and corrected by Act Aug. 
13, 1888, c. 866, § 1, 25 Stat. 433 (V. S. Comp. St. 1901, p. 510), providing 
tliat the pétition for removal from a state court to the fédéral court must 
be filed at or before the time défendant is required by the laws of the 
State, or the rule of the state court in which the suit is brought to plead, 
an application to remove must be niade at or before the time défenses are 
due under the laws of the state or rules of the state court, and not when, 
by reason of some extension of time or faihire to enter default in the 
state court, défenses may thereafter be filed. tbough the décisions of the 
state Suprême Court i^ermit the entry of défenses where by order of 
court, or stipulation of the parties, default has not been entered. 

TEd. Note. — For other cases, see Removal of Causes, Cent, Dig. §§ 141- 
146 ; Dec. Dig. § 79.*] 

In Equity. Action by J. C. Wayt against the Standard Nitrogen 
Company and another. Motion to remand case to the state court. 
Granted. 

E. E. Douglas, for complainant. 

Anderson, Felder, Rountree & Wilson, for respondents. 

NEWMAN, District Judge. This is a motion to remand. The 
written motion to remand sets up two grounds why the case should 
be remanded. The first, viz., that the necessary diverse citizenship 
does not exist, was abandoned on the argument. The other ground 
is that the removal papers were not fîled in the state court in time, 
under the removal act of Congress. 

The law of the state requires that défenses shall be filed at the first 

•For other cases see same toplc & § number In Dec. & Am. Dlgs. 1507 to date, & Rep'r Indexes 
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term. The rule of the court from which this case was removed re- 
quires that pleadings shall be filed at or bef ore the time when the 
appearance docket is called by the judge. 

At the time this case was called on the appearance docket, a stip- 
ulation was entered into by the parties, and approved by the court, to 
the effect that no default should be entered in the case until the Sat- 
urday after the first Monday in December, 1910. On December 8th, 
which was before the Saturday after the first Monday, the pétition 
for removal was filed, and the order for removal granted. 

The question argued hère, and the one for détermination, is : Did 
the stipulation of counsel hâve the effect of extending the time within 
which the défendants might file their proceeding to remove the case 
to this court, under the act of Congress? 

The act of 1887, as corrected in 1888, provides that the pétition for 
removal must be filed "at the time, or at any time before the de- 
fendant is required by the laws of the state, or the rule of the state 
court in which the suit is brought, to answer or plead to the déclara- 
tion of the plaintiff." 

This act has been frequently before the courts of the United States 
for construction as to the time when the removal proceedings must 
be filed in the state court, and the décisions are to the effect that the 
application to remove must be made when défenses of any kind, dil- 
atory or in bar, are due. The requisite practice is stated in Kansas 
City, etc., Railroad Co. v. Daughtry, 138 U. S. 298, 11 Sup. Ct. 306, 
34 L. Ed. 963, as follows : 

"The statutes of the United States Imperatively requlre that application 
!to remove a case from a state court to a fédéral court should be made before 
the plea is due under the laws and practice of the state ; and, if the plalntlfC 
does not taise advantage of his right to take judgment by default for want 
of such plea, he does not thereby extend the time for application for re- 
moval." 

In Daugherty v. W. U. Tel. Co. (C. C.) 61 Fed. 138, Judge Baker, 
after citing Railroad Co. v. Daughtry, supra, says : 

"The right of removal is ereated and regulated by the act of Congress, and 
its enjoyment cannot be claimed except within the time and in the manner 
prescribed by the statute. It is firmly settled that the time within which the 
removal may be bad cannot be enlarged by continuances, demurrers, motions 
to set aside service of process, pleas in abatement, or by stipulations of the 
parties, or by orders of the court extending the time to answer. This doctrine 
rests upon the solld foundatlon that the statute is mandatory, and that the 
right of removal ceases to exist when the time limit therefor has elapsed. 
The limitation of time within which a removal may be had is not a floatlng 
one, to be regulated by stipulations, motions, dilatory pleas, or orders of the 
court bottomed upon considérations of diligence or unavoldable accident, The 
right of removal is fixed and stable, measured in regard to the time of its 
exercise by the statute of the state when it fixes the time to answer or plead, 
or by rule of the court where the time of pleadlng is so determined in the 
absence of state law. The act of Congress limitlng the time of removal 
would cease to be mandatory if fédéral courts are invested wlth power to re- 
lieve from its opération because of the intervention of the vis major or the 
act of God. The court is clothed with no such dispensing power. The time 
wlthlu which the right of removal may be exercised is a subject for législa- 
tive, and not for judlcial, discrétion. If the court may enlarge the time be- 
cause the making of the application to remove has been prevented by the act 
of God, it can do so only because it is clothed with discretionary power to 
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extend the time prescribed by the aet ot Congress. If It possesses such dis- 
eretiouary power, It may enlarge the time to apply for removal wbenever, for 
any cause, the court might be of the opinion that the delay was without fault 
on' the part of the party asldng a removal. Under such a construction the 
time within which the application to remove must be made would not be pre- 
scribed by law, but would be determined by the discrétion of the court, to be 
exercised upon the facts of eacb case. In my judgment, an inflexible rule of 
law détermines the time within which an application to remove must be made, 
and the court possesses no discretionary power to enlarge it. Thls construc- 
tion of the statute may at times operate with harshness, but any other would 
defeat is plain language and manifest intent." 

In Bank v. Appleyard & Co. (C. C.) 138 Fed. 939, 940, Judge Rol- 
land quotes from this opinion with approval. 

It appears, therefore, that the time fixed by the removal act of 
Congress cannot be extended by order of the court, by stipulation of 
the parties, or otherwise. The rule hère is imperative, and the re- 
moval proceeding must be brought before the state court at or before 
thî time that the défendants are required to answer or plead. 

In Martin v. Railroad Co., 151 U. S. 673, 14 Sup. Ct. 533, 38 L- 
Ed. 311, Mr. Justice Gray, speaking for the Suprême Court, says : 

"Judiciàry Act Sept. 24, 1789, c. 20, § 12, required a pétition for removal 
of a cause from a state court into the Circuit Court of the United States to 
be filed by the défendant 'at the time for entering his appearance in such 
state court.' 1 Stat. 79. The récent acts of Congress hâve tended more and 
more to eontract the jurisdiction of the courts of the United States, which had 
been enlarged by interniediate acts, and to restrict it more nearly vt'ithin the 
limits of the earliest statutes." 

After citing certain cases, Mr. Justice Gray proceeds: 

"Construing the provisions now in question, having regard for the natural 
meanlug of its language, and to the history of the législation upon this sub- 
ject, the only reascuable iufereuce is that Congress contemplated that the péti- 
tion for removal shouid be filed in the state court as soon as the défendant 
was required to make any défense whatever in that court, so that, if the case 
shouid be removed, the validity of any and ail of his défenses shouid be tried 
and determined in the Circuit Court of the United States." 

The contention of counsel for défendants is that, inasmuch as by 
the décisions of the Suprême Court of the state défenses may be filed 
at any time before default is entered, therefore the removal act of 
Congress is complied with if the application for removal is filed before 
defaul-t has been entered. Counsel rely on Neal v. Davis Foundry 
& Machine Works, 131 Ga. 701, 63 S. E. 221, and the cases therein 
cited. 

While it is true that under the state practice défenses may be en- 
tered if, by order of the court, stipulation of the parties, or probably 
if by inadvertence of the judge, default has not been entered, this 
does not alter the fact that the défense was due when the appearance 
docket was called. The very fact that a stipulation of the parties was 
necessary shows that the défense was due. 

The ruling of the courts of the United States therefore that neither 
order of the court nor stipulation of the parties can extend the time 
within which removal proceedings must be filed must control, and that 
ruling, as I understand it, is to the efifect that the application for re- 
moval must be made at or before the time défenses are due, and not 



231 189 FEDERAL REPORTER 

when,^ by reason of some extension of time, or failure to enter de- 
fault in the state court, défenses might still there be filed. 

Applying the foregoing views to this case, the application for re- 
moval was made too late, and consequently the case must be remanded 
to the State court. An order to that effect may be taken. 



DUFF T. UNITED STATES GYPSUM CO. 

(Circuit Court, N. D. OWo, W. D. January 4, 1911.) 

No. 2,184. 



1. Mines and Minerals (S 123») — Injuries bt Flowage— Opération or 

Mine. 

Though the owner of a gypsum mine whieh Is operated In a natura) 
and reasonable way Is not liable to an adjoinlng mineowner for Injuries 
from water percolatlng from tlie former mine into the latter, a pétition^ 
alleglng that the défendant mineowner carelessly and negligently exca- 
vated Its tunnels In the direction of a bay, that it struck the waters of 
the bay, and the waters rushed In and oompletely flooded the mine, and, 
percolating into plalnttff's mine, caused the injuries complained of, is 
not subject to gênerai demurrer. 

[Ed. Nota — For other cases, see Mines and Minerals, Cent. Dig. S 245 ; 
Dec. Dig. § 123.*] 

2. Limitation of Actions (§ 55*) — Computation of Pebiod— Accrual op 

Cause op Action. 

A cause of action for injury to a gypsum mine from water percolatlng 
from an adjoinlng mine, the owner of wliich had extended hls excava- 
tions to a bay so that the mine became flooded, acerued at the date of 
such flooding. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
299-306; Dec. Dig. § 55.*] 

Action by John Duff, receiver of the Consumers' Gypsum Company, 
against the United States Gypsum Company. Heard on demurrer to 
pétition. Sustained. 

John Duff, in pro. per. 

King & Ramsey and Scott, Bancroft & Stephens, for défendant. 

KILLITS, District Judge. The défendant demurs to the pétition 
upon the grounds: (1) That the pétition states no cause of action. 
'(2) That the cause of action, if any, is barred by the statute of lim- 
itations. The facts briefly are as follows : The parties owned gypsum 
mines adjacent to eaçh other and near Sandusky Bay. The défend- 
ant, in mining its prûperty, broke into the waters of Sandusky Bay, 
which fact caused its mine to flood, and the waters thereafter, slowly 
percolating between the partition between its mine and the mine of the 
Consumers' Company, flowed into and destroyed the latter property. 

[1] We hâve no doubt, following the authorities cited by the de- 
fendant, that, if the facts showed that the bringing of the waters 
of Sandusky Bay into the mine of the défendant was the resuit of a 
natural and reasonable course of mining, there could be no com ■ 

*For other cases we same toplc & { nuubbb in Dec & Am. Diga. 1907 to date, & Rep'r Indexes 
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plaint ag-ainst tlie défendant by the plaintiff. This proposition seems 
obvions when we consider that no duty devolved upon the défendant 
to maintain its mine as a barrier betvveen the waters of the bay 
and the mine of the plaintiff, for the reason that a controversy 
otherwise would always remain as to how much of the mine of the 
défendant should remain untouched and be left as a barrier, depending 
upon the character of the fissures and natural courses of percolation 
between the bay and the excavation the défendant might make. If 
it had a duty to maintain a barrier of any kind of gypsum between its 
excavation and the bay, so that the waters of the bay might not flow 
through its excavation into the mine of the plaintiff, how wide should 
that barrier be ? It seems to us that the mère putting of the question 
suggests that no such duty existed, and that it had the right, under the 
authorities, to which the court has been referred, in England and in 
this country, to mine ail of its property profitable to be mined, provided 
it operated in a reasonable and natural way, no matter vvhat the con- 
séquences might be to its neighbor. 

But the form of the allégation in the pétition in this case does not 
permit us to assume that the mining of the défendant, resulting in the 
intrusion of the waters of the bay, was of this character. To be sure, 
the averment is not directly that défendant carelessly and negligently 
excavated its tunnels in the direction of Sandusky Bay, but the whole 
averment in that behalf, namely, "On or about the 24th day of 
March, A. D. 1904, said défendant so carelessly and negligently ex- 
tended said tunnels in the direction of said Sandusky Bay that it 
struck the waters of said bay, and thereupon said waters rushed in and 
completely flooded said mine," leads inevitably to the conclusion that 
the act was the resuit of want of reasonable foresight. In so de- 
ciding, we are not moved so much by the terms in which the averment 
is couched as by the fact which the averment sets forth, namely, that, 
as a resuit of the tunneling, the waters rushed in, for it would seem 
that common prudence and ordinary intelligence in driving a tunnel 
would hâve arrived at a warning of such catastrophe in ample time to 
hâve ceased opérations and so to hâve avoided it. Therefore, with- 
out commending the pleading in that behalf, we feel that, as against 
a gênerai demurrer, it is sufficient. 

[2] Upon the second ground of the demurrer, it is the opinion of 
the court that the merits are with the défendant. If the mining of the 
défendant was without négligence, and the résultant flooding was but 
the effect of mining in a prudent and natural way in an attempt to 
exhaust the resources of the mine, then, under the authorities to which 
we hâve referred, there is no cause of action. It is only where some 
active négligence intervenes, either of commission or omission, that 
a cause of action arises, and, inevitably, from the facts of this case 
as pleaded in the pétition, that active négligence is of the date of March 
24, 1904. Then, and then only, it seems to us a cause of action 
accrued to the Consumers' Gypsum Company, and, under the statute 
of limitations of the state of Ohio applicable to this sort of case, suit 
must hâve been brought within four years from such date. It was 
not brought until the 29th of November, 1909, or more than five 
years thereafter. 



23ff ' 189 FBDBRAt RBPORTBIt ; 

_ < . ^ 

We think tHat tHe cases of National Copper Company v. Minnesota 
Mining Co., 57 Mich. 83, 23 N. W. 781, 58 Am. Rep. 333, Williams v. 
Pomeroy, 37 Ohio St. 583, and Gillette v. Tucker, 67 Ohio St. 106, 65 
N. E. 865, 93 Am. St. Rep. 639, the dissenting opinion of which has 
become the law of the state (see McArthur v. Bowers, 72 Ohio St. 
656, 76 N. E. 1128), compel this view which we entertain of the opéra- 
tion of the statute of limitations. 

The demurrer on the second ground is sustained with exceptions 
to the plaintiff. 



In re BAZEMORB. 

(Dlsfrlct Court, N. D. Alabama, S. D. May 12, 1911.) 
No. 10,946. 

1. Bankrttptcy (§ 279*) — Actions— Statutks—iRiqhts dp Trustée. 

Act June 25, 1910, c. 412, § 8, 36 Stat. 840, amending Bankr. Act July 1, 
1S9S, c. 541, §. 47a (2), 30 Stat 557 (U. S. Comp. St. 1901, p. 3438), pro- 
vides that trustées In bankruptcy as to ail property in the custx)dy or 
coining into the custody of the bankruptcy court shall be deemed vested 
with ail the rights, remédies, and powers of a créditer holding a lien by 
a légal or équitable proceeding thereon. Held, that such amendnient con- 
fers on the trustée an absolute right to attack the unrecorded lien of a 
conditional seller without référence to whether the trustée represents 
creditors who hâve in facf acqulred liens by légal or équitable proceed- 
Ings against the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. § 279.*] 

2. Bankhuptcy (§ 345*) — TvIENs— Préférence— Paymen'i>—Stat0tes. 

Under the state law a conditional vendor, holding under an unrecorded 
conditional sale, has no priority over judgment debtors of the vendee 
without notice, and under Bankruptcy Act July 1, 1898, c. 541, § 47a (2), 
30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by Act June 25, 
1910, c. 412, 36 Stat. 840, conferring on the baukrupt's trusteee the rights 
of a lien creditor, the trustée acquires the same rights as judgment cred- 
itors without notice, such conditional seller has no priority, and the order 
of payment provided for by section 64 is not therefore interfered with by 
refusing to allow priority of payment to such conditional seller. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 531-540; 
Dec. Dig. § 345.*] 

3. Sales (§ 465*) — Conditional Sales— Eecord—Separatb Papebs. 

Where a conditional sale contract was contained in two separate pa- 
pers, only one of which was flied for record, and the légal effect of the 
recorded instrument was materially différent in several respects from 
that of the contract, evidenced by both instruments construed together, 
the contract was unrecorded. 

[Ed. Note.— For other cases, see Sales, Cent Dig. S 1353 ; Dec. Dig. i 
465.*] 

4. Sales (§ 472*) — Conditional Sales— Failubb to Kbcobd — Consteuctivb 

Notice. 

Failure to record a material part of a conditional sale contract pre- 
vented the record of the part from operating as constructive notice to 
creditors. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §§ 1366-1376; Dec. 
Dig. § 472.*] 

•For other cases cee same toplc & { numbbb In Dec. S Am. Digs, 1907 to date, & Rep'r Indexes 
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5. Barkeuptct (§ 188*) — Conditional Sai-es— Unbïcoeded Contbact— No- 
tice — BuEDEN or Peoof. 

Where a conditional vendor under an unrecorded contraet of sale 
claims a lien tliereunder against the buyer's trustée, the burden Is on 
such vendor to show actual notice of the conditional sale on the part of 
the bankrupt's creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-- 
295 ; Dec. Dig. § 188.*] 

In Bankruptcy. In the matter of bankruptcy proceedings oî 
B. B. Bazemore. On pétition to review referee's order disallowing 
petitioner's application to reclaim certain goods. Affirmed. 

Order reversed Cable Co. of Alabama v. Stewart, 191 Fed. 699, 112 
C.C.A. 289. 

Bondurant & Smith, for petitioner. 

D. D. Trimble, for trustée in bankruptcy. 

GRUBB, District Judge. This matter cornes on for hearing upon a 
pétition to review the décision of the référée disallowing the pétition 
of the Cable Company to reclaim a piano sold the bankrupt, the vendor 
retaining title until the purchaSe money was fully paid. The law of 
Alabama (section 3394, Code 1907) requires ail contracts of this 
character for the conditional sale of personal property to be recorded, 
and avoids the contraet so far as the condition is concerned, as to pur- 
chasers for a valuable considération, mortgagees and judgment cred- 
itors without notice, when not recorded. The référée declared the 
conditional rétention of title void as to the trustée because of non- 
compliance with the recording statute. Three questions are presented 
by pétition for review: [1] First. Does the amendment to the bank- 
rupt act (Act June 25, 1910, c. 412, 36 Stat. 838) vest in the trustée 
the right of a judgment creditor without notice to hold the property 
sold as against the conditional vendor? Second. Was there a com- 
pliance with the record laws of Alabama in the instant case? Third. 
Is the burden on the trustée to show that he represented a class of 
creditors having no actual notice of the conditional sale? 

( 1) Bef ore the amendment to the bankruptcy act, the trustee's title 
as against a claim under an unrecorded conditional sale, though the 
State law required record, did not prevail. Crucible Steel Co. v. Holt, 
174 Fed. 127, 98 C. C. A. 101. It was to obviate this, among other 
things, that section 47, cl. 2, subd. "a," of Act July 1, 1898, c. 541, 30 
Stat. 557 (U. S. Comp. St. 1901, p. 3438), was amended by insert- 
ing the words "And such trustées, as to ail property in the custody 
or coming into the custody of the bankruptcy court, shall be deemed 
vested with ail the rights, remédies, and powers of a creditor holding 
a lien by légal or équitable proceedings thereon" (statement of Repré- 
sentative Shirley to the House of Représentatives, Congressional Rec- 
ord, Sixty-First Congress, 2d Session, pp. 2552-2554 [36 Stat. 840]), 
and to vest in the trustée the same right to attack secret unrecorded 
liens, where record was required by the state law, as was given to the 
judgment creditors and others under that law. It seems to me that 
the language of the amendment should be construed to efïectuate this 
resuit if it fairly admits of such construction. If the opération of the 
amendment is restricted to cases in which a creditor bas in f act acquir- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed a lien by légal or équitable proceedings, then it adds nothing to the 
law as it was under the original act. By virtue of section 67 of the 
original act the trustée was subrogated to such a lien, if created with- 
in four months, and could enf orce it for the benefit of the estate. 
If created beyond four months from the filing of the pétition, it 
was, of course, valid as against the trustée, under both the original 
and amended acts. The class of cases, unprovided for, by the original 
act, and intended to be reached by the amendment, were those in 
which no creditors had acquired liens by légal or équitable proceedings 
and to vest in the trustée for the interest of ail creditors the potential 
rights of creditors of that class. The language is readily susceptible 
of this construction. It recites that such trustées "shall be deemed 
vested with ail the rights, remédies and powers of a créditer holding 
a lien by légal or équitable proceedings thereon." This language aptly 
refers to such rights, remédies, and powers as a creditor holding such 
a lien is entitled to under the law, rather than to the rights, remédies 
and powers of a creditor who had actually f astened a lien on the prop- 
erty of the bankrupt estate. It is true that the case of In re Lausman 
(D. C.) 183 Fed. 647, conflicts with this view. The construction, nec- 
essary to efîfectuate the intention of Congress, does not seem to me 
to make the amended section conflict with section 64b, cl. 5. 

[2] Under the state law the conditional vendor has no priority 
over judgment creditors without notice, and the amendment to the 
bankruptcy act places the trustée in that category. As against bis 
right as conferred by the amended section of the act, the conditional 
vendor has no priority, and the order of payment provided for by 
section 64 is not therefore interfered with by not allowing the con- 
ditional vendor priority of payment. 

[3] (2) In this case the petitioner's conditional sale contract was 
contained in two separate papers, one was filed for record, as required 
by law, the other was not. The one recorded referred to the unre- 
corded instrument as part of the sale contract. The légal effect of 
the recorded instrument was materially différent in several respects 
from that of the contract evidenced by both the recorded and un- 
recorded instruments when taken together. The purchase money was 
payable in monthly installments. The original contract contained no 
provision for the maturing of the whole indebtedness upon the 
defâult in one payment. The unrecorded instrument vested the ven- 
dor with the option upon default in one payment to déclare ail due 
and payable and to reclaim the property sold to redeem which the 
purchaser would then hâve to pay the whole unpaid purchase money 
though a large part of it was not yet due. One extending crédit to 
or purchasing the property sold from the original purchaser, without 
actual notice of the additional stipulation contained in the unrecorded 
portion of the contract, would clearly be prejudiced thereby. Section 
3394, Code Alabama 1907, requires the contract to be in writing and 
recorded. Recording a part only of the contract, and leaving un- 
recorded a part which materially altered the légal effect, is not a com- 
pliance with the statute, and in such case the unrecorded contract 
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would as to the condition be void as to purchasers for a vaïuable con- 
sidération, mortgagees, and judgment creditors, without notice. 

[4] (3) Failure to record the whole contract prevents the record 
of part from operating as constructive notice to creditors. If ail the 
creditors of the bankrupt had actual notice of the conditional sale, 
the trustée would represent no class as to which the condition would 
be void, since actual notice removes the necessity of showing construc- 
tive notice. 

[5] The burden, however, is on the petitioner to show that creditors 
who had parted with value to the bankrupt had actual notice of the 
conditional sale when they did so. The record contains no évidence 
tending to show actual notice on the part of any or ail creditors. Ely 
V. Pace, 139 Ala. 293, 35 South. 877; Hodges v. Winston, 94 Ala. 
578, 10 South. 535 ; Bynum v. Gold, 106 Ala. 434, 17 South. 667. 

The action of the référée in dismissing petitioner's pétition is con- 
firmed, and the pétition for review is dismissed at petitioner's cost 



In re DAUGHERTT et aL 

^District Court, W. D. Kentucky, at Bowling Green. July 5, 1911.) 

Bankeuptct (§ 413*) — Dischabgb— EErEKENCB— Pboceedings. 

Under General Order ta Bankruptcy No. 12 (18 Sup. Ct. vl) provldlng 
that applications for discharge shall be heard and decided by the judge, 
but he may refer the application or any spécifie issue to the référée, It 
has been tte practice to refer the case to a référée when spécifications 
of objections to the discharge bave been flled, and a demurrer or other 
formai proceeding is not in conformity to the practice; the better prac- 
tice is to let the référée ascertaln the facts, and it is désirable that the 
proceedlngs should be conducted in a direct and simple manner. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. { 413.*] 

In the matter of W. G. & E. W. S. Daugherty, trading under the 
firm name of W. G. Daugherty & Son, bankrupts. On demurrer to 
spécifications of objections to bankrupt's discharge. 

John B. Baskin, C. P. Johnson, and Bradburn & Basham, for bank- 
rupts. 

W. R. Manier, Jr., T. W. & R. C. P. Thomas, and Byron Renf rew, 
for objecting creditors. 

EVANS, District Judge. It has not been the practice in this juris- 
diction when spécifications of objections to a bankrupt's discharge hâve 
been filed to do more than refer the case to the référée under the 
third clause of General Order in Bankruptcy No. 12 (18 Sup. Ct. vi) 
to ascertain and report the facts. That clause is as follows: 

"Applications for a discharge, or for the approval of a composition, or for 
an Injunetion to stay proceedlngs of a court or officer of the United States 
or of a State, shall be heard and decided by the judge. But he may refer 
snch at» application, or any spécifie issue arising thereon, to the référée to 
ascertain and report the facts." 

•For other caseï see same topic & S numbxb in Dec. & Am. Dlg*. 1907 to date, t Rep'r Indexes 
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[î] ■ This being ail that the Suprême Court deemed it necessary to say 
or to do in respect to such a situation, we hâve not thought it necessary, 
even if it were allowable, to make any additional rule or to pursue any 
other course in this district, and it has been the uniform practice hère 
to pursue the course already taken in this case. Upon due notice to 
ail parties in interest the case was set down for hearing upon the 
bankrupts' pétition for a discharge on June 7, 1911, at which time 
certain creditors presented their spécifications of objections thereto. 
On the 13th the objections were referred to the référée to ascertain 
and report the facts. The bankrupts were either actually or poten- 
tially in court at both of those times, but said nothing. Pending the 
référence and 11 days thereafter, viz., on June 24th, they filed a de- 
mu'rrer to the spécifications of objection to the discharge. This was 
not in harmony with bur practice, and besides was unnecessary. In a 
few other jurisdictions somewhat différent courses hâve been pursued, 
but we think ours is the better one, and more in harmony with the 
intention of the act to require promptness and expédition in ail bank- 
ruptcy cases. When the référée has acted upon the référence, and 
has made his report, the whole question cornes before the court, which 
has no power to do otherwise than grant the discharge, unless the 
objections corne within section 14 of Act July 1, 1898, c. 541, 30 Stat. 
550 (U. S. Comp. St. 1901, p. 3427), as amended by Act Keb. 5, 1903, 
c. 487, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1310), as amended 
by Act June 25, 1910, c. 412, 36 Stat. 838, and section 29 of the act of 
July 1, 1898, c. 541, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433). At 
last, in ail cases we must get down to the façts, and we think the easy 
and the best way to do it is to let the référée promptly ascertain them. 
We may suppose that this course was in the mind of the Suprême 
Court when it omitted any rule which required or allowed a com- 
plète séries of pleadings on mère objections to a discharge. We think 
it plain that the Suprême Court intended that proceedings thereon 
should be conducted in a less formai way and in a much more direct 
and simple manner. In this way in many cases the matter can be 
finally disposed of in less time than it would take to complète the 
pleadings. 

Some of the grounds urged in the demurrer in this instance are 
not appropriate to that sort of pleading. If spécifications of objections 
are not sworn to, or if, though set forth in the language of the act, 
they are not quite spécifie in détails, objections to those matters, if 
taken in time and in another way, might be available to bring about 
vérification and definiteness. Nothing of that sort was done when the 
objections were presented on June 7th, nor when the référence was 
made on the 13th, and the delay of 17 days shows that it was an after- 
thought. We by no means say that any valid grounds of objection, 
even if taken in the form of a demurrer, should be disregarded by the 
court. On the contrary, the court must grant the discharge unless 
the statutory grounds of objection thereto are sustained by the tes- 
timony, and in effect a demurrer to the spécifications inheres in ail 
of them. That is to say, the court, at the hearing, must disregard 
ail objections which are not covered by the act, whether or not they 
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are called in question by the bankrupt. If frivolous objections are 
filed, the court will always know how to treat them, and the expense 
of such objections must necessarily be borne by those who make them. 
Objections, if manifestly not within sections 14 and 29, may be disre- 
garded, and the order of référence when made may so direct. This 
could always be done when the bankrupt attends at the hearing' and 
-îalls attention to the defect, or on his motion made then or later the 
référée might be directed to disregard objections which do not come 
within the act. To my mind there are no difficulties about the sub- 
ject, and I do not agrée with the view taken in some cases that the 
filing of objections starts a new case. I think the Suprême Court, 
when it made the General Orders, intended to direct a much simpler 
mode of procédure. If there is any force in the suggestions made in 
the attempted demurrer, the court will not overlook them when we 
come to iinally dispose of the question of discharge. 

Exceptions to the spécifications of objections were also filed by the 
bankrupts on June 24th, though they had neglected to do this before or 
at the tjme the order of référence was made. We think such excep- 
tions snould be filed promptly and before the order of référence is 
entered. Otherwise they should be regarded as waived. This view 
may be emphasized in this instance by the fact that the exceptions are 
quite as vague as the spécifications. 

For the présent the only order will be to postpone to the final hear- 
ing ail the questions raised, and to direct the référée to proceed 
promptly in executing the order of référence. 



niTCHINGS V. COBALT CENTHAL, MINES CO. et al. 
(Circuit Court, S. D. New York. Deceu)l)er 31, 1910.) 

1. CoBronATioNs (§ 1?9*) — Stockholder's Bill— Equity Rule. 

Under the express provisions ot equity rule 94, a stockholcler's blU 
agalnst the corporation and Its officers was not malntalnable where eom- 
plainaiit was not a stockholder when the acts complalned of were com- 
niitted. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 706-722, 
Dec. Dlg. § 189.*] 

2. Removal of Causes (i 111*) — Bffect — Stockiioldeb's Suit — Equity 

KULES. 

Where a stockholder's suit was commenced In the state court and re- 
moved to the fédéral court, it imniediately beeame subject to the rules 
goveriiiiig the practlce in that court, including equity rule 94, provid- 
iiig that the complainant, in order to maintaln the blll, must bave been 
a stockholder at the tinie of the transaction complalned of, and that he 
must set forth witli particularity the efforts made to secure relief from 
the managing offlcers of the corporation. 

[Ed. Note.- — For other cases, see Removal of Causes, Dec. Dlg. § 111.*] 

Action by Hector M. Hitchings, on behalf of himself and al! other 
stockholders of the Cobalt Central Mines Company, against the Co- 

•For other cases see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, fe Rep'r Indexes 
189 F.— 16 
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balt Central Mines Company and others. On demurrer to bill. Sus- 
tained. 

Hector M. Hitchings, for complainant. 
Louis Marshall, for défendants. 

COXE, Circuit Judge. This controversy was submitted upon the 
second amended bill and the demurrers of the several défendants, 
which appear to be identical in form. The brief of the complainant 
States that 32 exceptions, filed against this bill, were referred to a 
master, who overruled the same except a few formai matters which 
were subsequently cured by amendment. As the papers relating 
to thèse exceptions hâve not been submitted to me, I am unable to 
détermine what, if any, relevancy they hâve to the présent contro- 
versy. The bill contains 47 printed pages and the counsel for the 
défendant insists that ; 

"It is an extraordinary spécimen of prollxity, vagueness and Indeflnlteness. 
It is confuslng and full of inconslstencies. It is replète wlth répétition and 
adjectives, and Instead of belng a concise and logical présentation of a cause 
of action, it is made up entlrely of invective wliich lias no materiality or 
relevancy to any cause of action." 

That the bill is prolix may almost be assumed from îts length. A 
cause of action which requires 47 printed pages to make the meaning 
plain is, or should be, an anomaly in equity jurisprudence. However, 
a bill may be open to ail thèse criticisms and still may not be demur- 
rable. It may be difficult to discover what the cause of action is, but 
if it exists the bill cannot be held bad on demurrer. I am not prepared 
to say that the bill does not state facts sufficient to constitute a cause 
of action. 

[1] The fifth ground of demurrer is that it appears upon the face 
of the bill that the complainant has not complied with Equity Rule 
94, which provides, among other things, that in a stockholder's suit, 
like the one in hand, the bill must contain an allégation : 

First "That the plalntlïC was a shareholder at the time of the transac- 
tion of which he complains, or that his share had devolved on him since by 
opération of law." 

Second, "That the suit is not a collusive one." 

TLird. "It must set forth with particularity the efforts of the plalntiff to 
secure such action as he desires on the part of the managing directors or 
trustées, and, if necessary, of the shareholders, and the causes of his failure 
to obtain such action," 

That this action is within the provision of the rule cannot be 
doubted. It is a suit by a shareholder against the corporation, and 
others, founded upon rights which may properly be asserted by the 
corporation, The only allégation of the complainant's stock owner- 
ship is found in paragraph 14 of the bill where he allèges that at 
the time of the commencement of the action in the Suprême Court of 
New York, which subsequently was removed to this court, to wit, on 
Aprjl 25, 1910, he was and now is "the registered owner of 8,000 
shares of the capital stock of Cobalt Central Mines Company, He 
is also owner of 5,000 shares of said stock which has not yet been 
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transferred into his name or registered on the books of the défend- 
ant, Cobalt Central Mines Company." 

It therefore appears that the complainant was a shareholder on 
April 25, 1910; no other date îs mentioned, so far as I am able to 
discover. That "the transaction of which he complains" was prior to 
April 25, 1910, is manifest from the fact that this was the date the 
suit was commenced in the state court, and the cause of action could 
not well arise after the action was commenced. There is, therefore, 
no compliance with the provision of the rule that the bill must con- 
tain an allégation that the complainant was a shareholder when the 
fraudaient acts complained of were committed. It is argued that 
because the bill allèges that the complainant is a "registered share- 
holder" he became a shareholder "by opération of law." I confess that 
I am unable to comprehend this contention. The registration of 
stock is precisely what the complainant states it to be in paragraph 
14 of the bill, namely, "registered on the books of the défendant." 
How it can be said that the title of one who buys stock in the 
open market devolves upon him "by opération of law" because he 
bas it entered on the books of the corporation, is beyond my compré- 
hension. In his brief the complainant says : 

"When It becomes necessary to offer proof, plalntiflf will show and es- 
tabllsh that he bought his stock at the market price from parties owning 
the same since the original transactions outlined in the bill and that he 
paid cash therefor, relylng upon the false and fraudnlent statement of 
ownership of properties as stated in his original complalnt." 

How will such proof, assuming it to be admissible under the présent 
bill, qualify the complainant under rule 94? The rule says he must 
allège that he was a shareholder "at the tinie of the transaction." How 
is this met by proof that he purchased his stock "since the transac- 
tion"? 

I think, too, that the bill fails to comply with the other provision 
of the rule which r'equires that it must set forth with particularity 
the efforts of the plaintiff to secure the desired action on the part 
of the managing directors or trustées. 

[2] It is argued that rule 94 is inapplicable because the action was 
originally commenced in the state court. I do not so understand the 
law; if it were so, we would hâve presented the strange spectacle of 
two suitors, the one succeeding and the other defeated, upon identical 
complaints. The court is not concerned with the manner in which 
the suit reached this court ; it is enough that it is hère. Being 
hère, it must be governed by the rules and practice of this court. 
The fact that it might be maintained in some other jurisdiction is of 
no importance when it is évident that it cannot be maintained hère. 

The précise question has been decided in this court in Venner v. 
Great Northern Ry. Co., 153 Fed. 408, where the question is fully 
discussed and the authorities cited. 

The fifth ground of demurrer is sustained. 
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UNITED STATES v, DAVIN et al. 

(District Court, B. D. Washington, B. D. June 3, 1911.) 

No. 1,065. 

1. Aliens (§ 59*) — Immigkation — Habboking op Alien Peostitutes — Stat- 

UTEs — Offenses. 

Act June 25, 1910, c. 395, § 6, 36 Stat. 826, requiring every person har- 
boring, for immoral purposes, any allen female witliin three years after 
entry into the Uniied States from any country whicli is a party to an 
arrangement for tlie suppression of the white slave traffle, to flle witliiu 
30 days a statement with the Commissiouer General of Immigration giv- 
Ing certain facts, requires only persous harboring alien females from the 
couhtries which are parties to the arrangement to flle such statement, 
and an indictment charging a violation of the act which fails to shovy 
that a female so harbored is from one of such countries is fatally de- 
fectlve. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 59.*] 

2. Aliens (§ 40*) — Immigbation — Harboeing Alien Prosiitdtes — Statutes 

—Offenses. 

Act June 25, 1910, c. 395, § 6, 36 Stat, 826, requiring every person har- 
boring, for immoral purposes, any female alien, to flle a statement with 
the Comniissloner General of Immigration containing enumerated facts, 
does not apply to those harboring alien women at the date of the passage 
of the act, at least where such harboring had already continued for more 
than 30 days. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. | 100; Dec. Dig. 
§ 40.*] 

3. Aliens (§ 56*) — Immigbation — Habboeing Alien Pbostitutes — Statutes 

• — Offenses. 

A person harboring, for immoral purposes, an alien female without 
filing with the Commissioner General of Immigration the statement re- 
qulred by Act June 25, 1910, c. 305, § 6, 36 Stat. 826, violâtes the act, 
though he is not aiso guilty of procuring the entry of the female into the 
United States. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 56.*] 

G. V. Davin and another were indicted for violating the white 
slave traffic act. Demurrer to both counts of the indictment sustained. 

Oscar Gain, U. S. Atty. 

Herbert C. Bryson, for défendants. 

RUDKIN, District Judge. The indictment in this case was re- 
turried under section 6 of the act of June 25, 1910 (Stat. 1909-10, p. 
826), commonly known as the "White Slave TrafHc Act/' which 
reads as follows : 

"That for the purpose of regulating and preventlng the transportation In 
jforèign commerce of allen women and girls for purposes of prostitution and 
debauchery, and in pursuance of and for the purpose of earrylng out the 
terms of the àgreement or project of arrangement for the suppression of 
the white slave trafile, adopted July twenty-flfth, nineteen hundred and two, 
for submission to their respective governments by the delegates of various 
powers represented at the Paris conférence and conflrmed by a formai àgree- 
ment signed at Paris on May eighteenth, nineteen hundred and four, and ad- 
hered to by the United States on .Tune sixth, nineteen hundred and eight, 

♦For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as shown by fixe proclamation of the Président of the United States, dated 
Jime flfteentti, nineteen hundrecl and eigbt, tlie Commissioner General of 
Immigration is liereby designated as the authority of the United States to 
receive and centralize information coneerning the procuration of alien women 
and girls -with a view to their debauchery, and to exercise supervision over 
such women and girls, receive their déclarations, establish their identity, 
and ascertain from them Avho induced them to leave their native countries, 
respectively ; and it shall be the duty of said Commissioner General of Im- 
migration to receive and keep on file in bis office the statements and déc- 
larations which may be niade by such alien wornen and girls, and those 
•w-bieh are hereinafter required pertaining to such alien women and girls 
engaged in prostitution or debauchery in this country, and to furnish receipts 
for such statements and déclarations provided for in this act to the per- 
sons, respectively, making and filiug them. 

"Every person who shall keep, maintain, control, support, or harbor In 
any house or place for the purpose of prostitution, or for any otber immoral 
purpose, any alien woman or girl within three years after slie shall hâve 
entered the United States from any country, party to the said arrangement 
for the suppression of the white slave traffic, shall file with tlie Conunissioner 
General of Immigration a statement in writing settiug forth the name of 
such alien woman or girl, the place at whicli she is Icept, and ali facts as 
to the date of her entry Into the United States, the port through vchich she 
entered, her âge, nationality, and parentage, and coneerning her procuration 
to come to this country within the knowledge of such person, and any per- 
son -who shall fail within thirty days after such person shall commence to 
keep, maintain, control, support, or harbor in any house or place for the 
purijose of prostitution, or for any otber immoral purpose, any alien woman 
or girl within three years after she shall hâve entered the United States 
from any of the countries, party to the said arrangement for the suppression 
of the white slave trafflc, to file such statement coneerning such alien woman 
or girl with the Commissioner General of Immigration, or who shall know- 
ingly and willfully state falsely or fail to disclose in such statement any fact 
within his knowledge or beiief with référence to the âge, nationality, or 
parentage of any such alien woman or girl, or coneerning her procuration to 
come to this country, shall be deemed guilty of a misdemeanor, and on con- 
viction shall be punished by a fine of not more than two thousand dollars, 
or by imprisonment for a term not exceeding two years, or by both such 
fine and imprisonment. In the discrétion of the court. 

"In any prosecution brought under this section, if it appear that any such 
statement required is not on file in the office of the Commissioner General 
of Immigration, the i)erson whose duty it sliall be to file such statement 
shall be presumed to hâve failed to file said statement, as herein required, 
unless such person or persons shall prove otherwise. No person shall be ex- 
cused from furnishing the statement, as required by this section, on the 
ground or for the reason that the statement so required by him, or the in- 
formation therein contained, might tend to criminate him or subject him to 
a penalty or forfeiture, but no person shall be prosecuted or sub.iected to any 
penalty or forfeiture under any law of the United States for or on 
account of any transaction, matter, or thing coneerning which he may truth- 
fully reimrt in such statement, as required by the provisions of this section." 

The first count of the indictment charges that the défendants "in 
the Eastern district of Washington, and within the jurisdiction of this 
court, did heretofore, to vvit, on or about the Ist day of March, one 
thousand nine hundred and ten, and for about nine months there- 
after, keep, maintain, control and harbor, at a certain liouse of 
prostitution known as the 'Idle Hour,' which house is located in Walla 
Walla, Washington, in the Eastern district of Washington, and within 
the jurisdiction of this court, a certain woman, to wit, Lizzie Bishop, 
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an alien prostitute who had entered the United States within three 
years prior to that date, for the purpose of prostitution, and did fail 
within thirty days after commencing to keep, maintain, control and 
harbor said Lizzie Bishop as aforesaid, to file with the Commissioner 
General of Immigration a statement, in writing, setting forth the 
name of such alien, the place at which she was kept, and ail facts as to 
the date of her entry into the United States, the port through which 
she entered; her âge, nationality and parentage, and the facts con- 
cerning her procuration to corne to the United States, or any other 
statement in writing giving any facts whatever concerning said Lizzie 
Bishop." 

The second count of the indictment is in ail respects similar to the 
first except it charges that the défendants did, "on or about the Ist 
day of January, one thousand nine hundred and eleven, and for 
about three months thereafter, keep, maintain, control and harbor," 
etc. 

The sufficiency of the two counts in the indictment is challenged by 
demurrer on three several grounds: First, because it does not appear 
that the woman Liz«ie Bishop entered the United States from any 
country which was a party to the agreement or arrangement for the 
suppression of the white slave traffic; second, because it appears from 
the indictment that the défendants commenced to keep, maintain, con- 
trol, support, and harbor the said Lizzie Bishop more than 30 days 
prior to the passage of the act of June 25, 1910; and, third, because 
it does not appear that the défendants or either of them procured or 
induced the said alien woman to enter the United States. The first 
and third objections go to both counts in the indictment, and the 
second objection to the first count only. 

[1] A référence to the proclamation of the Président of June 15, 
1908 (35 Stat. L. p. 1979), will show that the following foreign 
countries are parties to the project of arrangement for the suppression 
of the white slave traffic, viz., Germany, Belgium, Denmark, Spain, 
France, Great Britain, Italy, the Netherlands, Portugal, Russia, Swe- 
den, Norway, and the Swiss Fédéral Council. It is only persons 
harboring alien women or girls from thèse countries, or such other 
countries as may adhère to such project of arrangement, that are re- 
quired to file the statement in writing with the Commissioner General 
of Immigration, and an indictment failing to show that a woman or 
girl so harbored is from one of such countries is fatally defective. 
The first objection is therefore well taken as to both counts. 

[2] The first count of the indictment further charges that the 
défendants commenced to harbor the alien woman in question on or 
about March 1, 1910, and failed to file the required statement within 
30 days thereafter, whereas the act was not passed until June 25th of 
that year. It will thus be seen that the time for filing the statement 
had expired long before the passage of the act requiring or authorizing 
:t, and it was therefore impossible for the défendants to comply with 
the statute. It would perhaps hâve been compétent for Congress to 
hâve required the filing of a statement by persons harboring alien 
women or girls at the time of the passage of the act, within a time 
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to be fixed by Congress, but the act in question contains no such 
provision. It is therefore apparent that tiie act was not intended to 
apply to those who were harboring alien women at the date of its 
passage, at least where such harboring had already continued for a 
period of more than 30 days. The second objection to the first count 
is also well taken. 

[3] The contention that the persons harboring women or girls 
within the meaning of the statute must also be procurers in their 
entry into the United States is not well taken. The requirement of 
the statute is gênerai, and includes ail persons harboring alien women 
or girls of the prescribed class, and the fact that they are not also 
guilty of procuration is immaterial. 

For the reasons stated, the demurrer as to both counts of the indict- 
ment is sustained. 



ANDEKS0N V. SHARP. 
(Circuit Court, W. D. Texas, El Paso Division. July 7, 1011.) 

No. .527. 

1. REMOVAL of CaItsES (§ 11*) — .lURISDICTION OF FeDEBAL COUBT. 

To authorize the reuioval of a cause on the ground of diverse citizenship, 
the suit must be one of vvhich the Circuit Court has original jurisdicfion. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. |§ 29-31 ; 
Dec. Dig. § ll.*J 

2. Removal of Causes (§ 11*)— Suit and Jurisdiction of Fedeeal Court— 

Suit by Equitable Owner Against a Trespassee. 

A complaint in a suit in forin of trespass to try title, alleging that 
he was possessed of land by fee-sin)ple équitable title, and that he was 
dispossessed by défendant, a trespasser, states a cause of action not main- 
tainable in the United States Circuit Court at law because of the équitable 
title, and not uiaiutainable there at equity, because not seelilng équitable 
relief, and therefore the cause was not reniovable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 29-Sl ; 
Dec. Dig. § 11.*] 

8 Removal of Causes (§§ 102, 108*) — Proceedings for Remand— Dismissal. 

A suit removed to the fédéral Circuit Court not within the jurisdiction 
of that court, should be remanded and not disniissed on the theory that 
if plaintifC should be required to replead and fully set up hls title, he 
could not prevail in any event, as such dismissal would involve a décision 
on the merlts. 

(Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 217; 
Dec. Dig. §§ 102, 108.*] 

Suit by Richard Y. Anderson against H. C. Sharp. Motion to re- 
mand to the state court. Cause remanded. 

This suit was originally brought in the state court. In form It is one of 
trespass to try title, the prayer being to recover a tract of land specifically 
describetl in the pétition. The plaintlff also prays for a writ of possession. 
The cause was removed on the pétition of the défendant to this court. 
The plaintlff is a citizen of Texas and the défendant a citizen of lowa, and 
the amount Involved is in excess of $2,000. Removal was sought on the 
ground of diverse citizenship. The pétition to remove is in the name of 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. C. Sharpe, whlle the suit was brought against H. C. Sharp. Advantage 
Is sought by the plaintiff to be taken of thls différence in name, but in 
vlew of the disposition of the motion the point thus made is not regarded 
as material. In his pétition, filed in the state court, the plalntiff allèges 
that, on the lOth of December, 1910, he was seised and possessed of the 
land by fee-simple équitable tltle ; and belng so seised and possessed thereof the 
défendant entered upon and dispossessed him of the same. The motion to 
remand embraces three distinct grounds, but is deemed essential to con- 
sider only the following: "(3) And plalntlfC moves the court to remand 
the cause to the district court of El Paso county because it appears from 
the plalntlfTs pétition that thls is a suit of trespass to try tltle of land 
under the statutes of the state of Texas under whlch it may be maintained 
lu the state district court, but of which this court bas no jurisdlctlon, either 
at law or In equity, in that the right pleaded Is an équitable tltle to land, 
which right cannot be tried or adjudicated at law in this court, and the 
remedy sought belng the reeovery of possession of real estate against an 
alleged trespasser who is without tltle, is a légal remedy whlch cannot be 
granted in equity when equity bas not jurisdlctlon for some other purpose 
so as to make an order directing the surrendering of possession as incident 
to some other relief." 

F. G. Morris, for the motion. 

Charles A. Boynton and S. Engelking, opposed. 

MAXEY, District Judge (after stating the facts as ahove). [1] 
To authorize the removal of a cause of this nature the suit must be 
one of which the circuit court has original jurisdiction. Does the 
présent case fall within this category? It is évident that it cannot be 
maintained at law since the title of the plaintiff is purely équitable. 
Carter v. Ruddy, 166 U. S. 493, 17 Sup. Ct. 640, 41 L. Ed. 1090; 
Kircher v. Miirray (C. C.) 54 Fed. 626, and authorities cited. Is the 
suit one of équitable cognizance? So far as the averments of the 
pleadings show, the title of the plaintiff to the premises in controversy 
is équitable, and the défendant is a mère trespasser who has dispos- 
sessed the plaintiff. The relief prayed is légal not équitable, such 
as the statutes of this state authorize, if justified by the facts, whether 
the plaintiff's title be légal or équitable and whether the défendant be 
in, or eut of, possession of the premises. Rev. St. Tex. 1895, arts. 
5254, 5259. But in the courts of the United States the distinction 
betwee-i légal and équitable proceedings is strictly maintained, and the 
remédies afforded by law and equity are separately pursued. See 
authorities above cited. 

[2] That the présent suit is not one of équitable cognizance is 
clearly demonstrated by the cases of Fussell v. Grégg, 113 U. S. 
550, 5 Sup. Ct. 631, 28 L. Ed. 993, and Young v. Porter, 3 Woods, 
342, Fed. Cas. No. 18,171. In Fussell v. Gregg, 113 U. S. at page 
554, 5 Sup. Ct. at page 633 (28 L. Ed. 993), it was said by the court: 

"We think that the averments of the bill do not entitle the plaintiff to 
relief. Her case, as alleged, Is that she has an équitable estate in fee 
In the premises in dispute, and that the défendants, except Gregg and 
Kendrick, are in possession without title; in other words, are naked tres- 
passers. The theory of her blll seems to be that, because she has an équit- 
able title only, and for that reason could not recover in an action at law, 
a court of equity has jurisdiction of her case. But thls is plainly an er- 
ror. Mr. Justice Bradley, in ïoung v. Porter, 3 Woods, 342.i To give a 

>Fea. Cas. No. lg,17L 
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court equity jurisdlction the nature of the relief asked must be équitable, even 
when the suit is based on an équitable title. The plaintiff does not allège 
that the défendants who are in possession of the premises, hâve the légal 
title, or that they obtained possession under any person who had it. Nor 
does she state any facts which oonnect them with her equity. They being 
mère naked trespassers, in possession, she prays that they may be turned 
ont of, and she, who has only an équitable title, may be put in possession. 
The relief prayed for is such as the court of law is compétent to grant, 
if the plalntifC's title would Justlfy it. But the plaintiff does not seek by 
her bill to better her title. If ail the relief asked for were granted, she 
would still hâve an équitable t'tle only. The case is tlierefore an eject- 
ment bill brought on an équitable title." 

In Young v. Porter, Mr. Justice Bradley used the following lan- 
guage : 

"We entirely agrée with the eomplainants' counsel in the proposition that 
the eomplainants could not maintain an action at law for the recovery of the 
land. But that does not pro\'e that they can maintain a suit in equity for 
that purpose. They cannot maintain a suit w'hich is the équivalent of an 
ejectuient, merely because their title is only an équitable one. They must 
show that the défendants inequitably withhold the possession from them be- 
fore they can do this. They must show some connection between the de- 
fendants and themselves. If the défendants had procured the légal title 
with notice of the eomplainants' equitles, or were in any other respect 
guilty of fraud or want of e(iuity towards the eomplainants in detalning the 
possession from them, then the latter might probably come into equity for 
relief. But thev hâve not shown any such state of thlngs," 3 Woods, 343, 
S44, Fed. Cas. No. 18,171. 

The language of the court in Fussell v. Gregg and Young v. Porter 
is peculiarly appHcable to the présent case. The pétition of the plain- 
tifif is merely an ejectment bill, in simple form, brought on an équitable 
title. 

But where the case is not one of either légal or équitable cognizance, 
must a party in the courts of the United States be left without 
remedy? To that question Mr. Justice Bradley responded as follows: 

"The answer is plain. They must flrst take those proceedings against 
Alberty or his représentatives or assigns which are necessary to obtain the 
légal title; and havlng obtained that, then they can bring trespass to try 
title against the défendant." 3 Woods, 344, Fed. Cas. No. 18,171. 

The suit being one which cannot be maintained on either the law 
or equity side of the court, what disposition should be made of it? 
Under such circumstances the cause should be remanded to the state 
court. Upon this point it was said by the court, in Cates v. Allen, 
149 U. S. 460, 13 Sup. Ct. 885 {37 h. Ed. 804) : 

"But it is not to be eoncluded, where diverse citixenshlp might enable the 
parties to remove a case but for the objection arising from the nature of 
the controversy, that, if such a removal has been had, the suit must be 
<lismissed on tUe grouiid of want of jurisdictiou. On the contrary, we are 
of opinion that it is the duty of the Circuit Court under such circumstances 
to l'emand the cause. The Circuit Court has jurlsdiction to détermine whether 
or not a case was properly removed." 

[3] Apparently conceding that this court cannot proceed to a déter- 
mination of the cause, on either the law or equity side of the docket, 
counsel for the défendant suggest that, if the plaintiff be required 
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to replead and fully set up his title, it would àppear that he has no 
claim whatever to the land — it being part of a military réservation, 
the title to which is in the United States — and hence, that he must 
necessarily fail in his suit, whether it be heard in the state or fédéral 
court. Therefore it is insisted that this court should dismiss the 
cause rather than remand it to the state court. This suggestion is 
persuasive, but not convincing. The court must first hâve jurisdiction 
of a suit before it can proceed to décide its merits ; and the dismissal of 
a cause, under the circumstances stated, would necessarily présuppose 
jurisdiction when in fact it did not exist. In sustaining the motion, 
the court is but following the rule announced in the case of Cates v. 
Allen, supra. See, also, Peters v. Equitable Life Assurance Society 
(C. C.) 149 Fed. 290. 
The cause will be remanded to the state court. 



In re McULTA. 

(District Court M. D. Pennsylvauia. Jiine 27, 1911.) 

No. 1,791. 

1. Names (§ 20*) — Change of Names — Common-Law Rule — Statutes. 

Aet Pa. April 9, 1852 (P. !.. 301), authorlzinj; ;i court ot coimiion pleas 
to change the name of any person residing lui the county by a decree on 
pétition and notice, did not change the coiimion-law rule that a man umy 
lawfully change his nanie at will and will be bound by any contract into 
which he enters under his adopted or reputed name, and that he niay sue 
or be sued in that name. 

[Ed. Note. — For other cases, see Names, Cent. Dig. § 18; Dec. Dig. § 
20.*] 

2. Bankkuptct (§ 140*) — Owneeship or Pboperty — Frauu in Acquisition. 

Where creditors of a bankrupt sold goods to him in an assumed name 
the crédit being extended to the man, as distlnguished from the name, 
the bankrupt did not obtaiu title by fraud because he did not dlsclose 
his true name to his creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. Bankruptcy (§ 399*) — Exemptions — Sale of Goous by a Bankrupt After 

PETITION FiLED. 

Where creditors of a bankrupt permitted him to keep possession of his 
property and eonduct his store after flling of a pétition and before the 
élection of a trustée, iustead of having a receiver appointed as they could 
hâve donc, the fact that during such period the bankrupt sold goods from 
his stock without keeping track of ail of such sales and the proceeda 
thereof, was not such misconduct as would deprive him of his right to 
exemptions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 669; Dec. 
Dig. § 399.*] 

4. Bankruptcy (§ 400*) — Exemptions — Creditors. 

Where a bankrupt sold goods from his stock between the filing of his 
pétition and the élection of a trustée, during which time he was permitted 
to remain in possession, the amount received therefor, should be deducted 
from his exemptions, but the burden of proving that he sold more than 
he admitted having sold was on the excepting creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 400.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings of J. D. 
McUlta. On certificate to review a referee's décision allowing ex- 
emptions. Affirmed on the opinion of the référée, which is as follows: 

I, Arthur A. Smith, one of the référées of said court in bankruptcy. do 
hereby eertify that in the course of the proceedings in said cause before 
me the following question arose, pertinent to the said proceedings : 

The facts as disclosed by the évidence are as follows: The bankrupt's 
résidence before his removal to Willlamsport, Pa., about six years ago, was 
at Maine, N. Y., where he was known by his real name, Truman Day Mc- 
Cleas. Owing to domestic troubles he deserted his wife and faniily, came 
to Williamsport, assumed the name of J. D. McUlta, obtalued employment 
at the Park Hôtel, where he worked for two years under his assumed name. 
He then eugaged in the grocery business in said eity, which he conducted 
for the past four years under the name of J. D. McUlta, his assumed name. 
No person in the city of Williamsport knew of his past life, or that he was 
llving under an assumed name. Shortly after his arrivai in Williamsport 
he wrote a letter to his wife, informing her of his whereabouts and his 
assumed name. He conducted his grocery store, did business, and was known 
in and about Williamsport by the name of J. D. McUlta. AU goods were 
sold to him under that name, and his creditors knew him only as J. D. Mc- 
Ulta, delivered goods to him and extended him crédit under that name. 

Four objections to the allowance of any exemption to the bankrupt are 
raised by the exceptions, which we will dispose of in their order. 

[1] I. Because there is no such person as J. D. McUlta, who claims to be 
entitled to the benefit of the exemption provided by the act of Congress 
establishlng a uniform System of bankruptcy throughout the United States, 
approved November 28, 1898, and its several suppléments. 

At common law a man may lawfully change his name and will be bound 
by any contract into which lie enters under his adopted or reputed name; 
and by such name he may sue and be sued. Doe v. Yeates, 5 Barn. & 
Aid. 544 ; The King v. Inhabitants of Billinghurst, 3 M. & S. 250 ; Pétrie v. 
Woodworth, 3 Gaines (N. Y.) 219; In re Snook, 2 Plttsb. R. (Pa.) 26; Liuton 
V. First National Bank of Kittanning (C. O.) 10 Fed. 894. 

There is in force a statute in Pennsylvania, passed Aprll 9, 1852 (P. L. 
301) which pro vides a method for a person to change his name ; said Act 
reads as follows : "It shall be lawful for the court of common pleas of any 
county * ♦ * to make a decree, changing the name of any person résident in 
said county, at any time three nionths after being petitioned to do the same 
by such person ; provided, that notice of the decree, after the same shall be 
made, shall be published in one or more newspapers to be designatcd by 
the court, for four successive weeks." The act of 1852 did not change the 
common-law rule, but was passed in afflrmance and aid of the common law. 
Without the aid of that act, a man may change his name or names, flrst or 
last, and when his creditors and the communlty hâve acquiesced and recog- 
nized him by his new désignation, that becomes his name. Laflln & Rand 
Co. V. Steytler, 146 Pa. 434, 23 Atl. 215, 14 L. R. A. 690. Hence there was 
no law in force in the state of Pennsylvania, when the bankrupt came to 
this State and changed his name, prohibiting such a change, and, the same 
being allowed under the common law, he and those with whom he dealt 
were bound by the name which he assumed whîle in the state of Pennsyl- 
vania. 

[2] II. Because Truman Day McCleas who claims the exemption under the 
assumed name of J. D. McUlta is estopped from claiming the benefit of the 
exemption provided by the acts of Congress, ont of the goods in the hands 
of the trustée, as said goods were purchased and aequired of the creditors 
by fraud in that the said Truman Day McCleas represented himself to said 
creditors as being J. D. McUlta when in fact he was not. 

This exception charges the bankrupt with fraud in obtaining the goods 
and merchandlse purchased, in that he did not inform his creditors of his 
right name, and therefore he did not obtain title to the goods which he 
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claims as exempt. We dismiss this exception. A name Is used merely t» 
designate a person or tliing. It is the mark or indicia to distinguisli liim 
from other persons. and tliat is as far as tlie law looks. In re Snook, supra ; 
Ricli V. Mayer (City Ct. N. Y.) 7 N. Y. Sup. 69, 70. They are merely used 
as means of indieatlng identity of persons. Meyer v. Iiidiana National Bank 
27 Ind. App. 354, 61 N. E. 596. There is nothing in the évidence to show 
that any fraud was committed by the bankvupt in purchasing the goods. 
They were sold to him under his assumed name (the creditors never knew 
until after the institution of bankruptcy proceedings and the adjudication, 
that the bankrupt was doing business under au assumed name;) and he 
took title to the goods and could baye disposed of them under his assumed 
name and glven a good title to the same. Crédit in this case was glven to 
the man — ^not the name — and that man was J. D. McUlta. The creditors 
cannot now claim that they never parted with their goods because they 
learned that the man — the person or belng — to whom they sold the goods 
was known before he came to this city, over six years ago, by a différent 
name. The bankrupt has title to the goods free from any fraud, and sueh 
a title that he can claim his exemption allowed by the laws of the state 
of Pennsylvania therefrom. 

[3] III. Because Truman Day McCleas under the assumed name of J. D. 
McUlta sold goods of the bankrupt stock from the date of the flling of the 
pétition in bankruptcy, December 17, 1910, to the meeting of creditors to 
choose a trustée, January 16, 1911, without keeping any account of the goods 
sold or the money realized from the sale thereof, and is not entitled to bave 
any goods set aside to him under the act of Congress allowing au exemp- 
tion. 

The bankrupt was allowed to keep possession of his property and conduct 
his store from the date of the flling of the pétition to the élection of a 
trustée. It wàs the duty of the creditors, when they filed their pétition, 
or after they flled their pétition, and after the case was referred, to pétition 
the court or référée for the appointment of a receiver to take charge of the 
goods ; 5n which eyent, exceptions Nos. 3 and 4 would never hâve entered 
Into the considération hereof. On the other hand, it was the duty of the 
bankrupt to keep his stock intact and turn it over to his trustée when 
elected. It appears from the évidence that between the date of the flling 
of the pétition and the appointment of the trustée the bankrupt conducted 
his business as usual ; and this is assigned as a reason of . depriving the 
bankrupt of his exemption. Such conduct on the part of the bankrupt is not 
suflicient to deprive him of his exemption under the law of the state of 
Pennsylvania. 

[4] IV. If Truman Day MeCleas under the assumed name of J. D. McUlta 
is entitled to the beneflt of the exemption provided by the acts of Congress, 
he is only entitled to bave goods set aside to him out of the bankrupt estate 
for an amount which is th» différence between the value of the goods which 
J. D. McUlta sold after the flling of the pétition in bankruptcy, December 
17, 1910, and the élection of a trustée by the creditors, January 16, 19H, 
and the exemption of $300. 

We sustained this exception, and directed the trustée to deduct from the 
goods set apart to the bankrupt the amount of goods which the bankrupt 
sold during the Interval of the flling of the pétition and the élection of a 
trustée. The creditors claim that a suflicient amount has not been deducted 
and that the burden was upon the bankrupt to show the amount of goods 
which he sold. 

During the examination of the bankrupt by his creditors, he admitted 
that he sold goods, keeping an account on slips, which he deposlted In his 
cash register. When asked to producè the slips he stated that ail could not 
be found, but produced such as were in his possession. The creditors estab- 
lished by the testimony of the bankrupt that he had sold certain goods, and 
then took the position that the burden of proof shifted from them to the 
bankrupt. The burden of proof rests upon him, who substautially asserts 
the affirmative of the issue. This burden never changes. The weight of the 
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e\-i(aeiice may shlft from one side of tte case to the other. In the matter 
Tiefore us, the cretlitors showed that the bankrupt had sold certain goods, 
aiid the bankrupt later on in his examinatiou admitted to sellins more goods 
than tlie creditors were able to prove he had sold. The burden of proof that 
he sold more than he stated he had sold was then placed upon the ex- 
ceptants, and they were unable to sustain their exception any further. Henee 
■\ve were bound in our findings by the testlmony taken before us ; and we 
accordingly ordered the snm of $18.46 deducted from the amount which the 
bankrupt clalmed, and made an order to that effect ; which order bas been 
appealed from. 

We haud up to the court herewith the list of goods claimed by the bank- 
rupt to be exempt, the list of goods set aside to the bankrupt by his trustée, 
the exceptions filed thereto by the creditors, the answer of the bankrupt 
to said exceptions, the order of the référée made thereon, and the testl- 
mony taken before the référée. 

Sprout & Cupp, for claimant. 
Ames & Hammond, for exceptants. 

WITMER, District Judge. The report of the learned référée con- 
tains a satisfactory discussion of the questions submitted, and I need 
only say that I agrée with his reasoning and conclusions, in support of 
which I will add the thought, moreover, that if the changed name was 
assumed by the bankrupt in fraud of any one, it clearly appears that 
it is independent of his creditors, its taints do not run in the veins of 
the transaction before the court, and hence do not corrupt tlie current. 
It does not follow that a party who is a rogue in his other dealings 
shall be deprived of his rights in another transaction wherein he has 
been without fault. It is only where the fraud do inhere in the very 
transaction itself, by its intended efifect preventing the collection of the 
debt, that the fraudulent debtor can claim no right of exemption under 
the law. The order of the référée is afïirmed. 



ETAN T. PHILADELPHIA & EEADING COAL & XEON CO. 

(Circuit Court, E. D. New York. June 22, 1911.) 

1. Attorney and Client (§ 150*) — Employment of Counsel. 

Where au attorney, prosecutiug ari action for in.1uries to an infant on 
a contingent fee basis, retained counsel to assist him, the question of the 
counsel's right to payment was a matter hetween him and the attorney, 
and was material to the court in deterniining the amount the attorney 
should receive ont of a settlemeut only as a guide to the value of the 
services rendered by the attorney for plaintiff in the entire action. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ G5i- 
357; Dec. Dig. § 150.*] 

2. Infants (§ 84*) — Actions— Guaedian Ad Litem — Appointment dp At- 

torney — AUTHORITY. 

A guardian ad litem for an infant, though appointed in a state court 
before removal of the action, cannot contract with an attorney for services 
eo as to bind the ward, unless the agreement meets with the court's ap- 
proval. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. §§ 23G-245 ; Dec. 
Dig. § 84.*] 

•For other cases see same topic & § numekh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes, 
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3. Attobney and Client (§ 140*) — Attobnby's Fées— Infants — Settlemext 
— Contingent Fee. 

An Infant having a cause of action for injuries against a corporation. 
suit was brought for liim by an attoruey In tlie state court without any 
contract for compensation, and a guardian ad litem appointed. The case 
was removed to tlie fédéral court, and as tlie trial was about to be started 
a settlement was consummated. No wrltten retainer or contract was 
signed until after the case had been substantially settled, and untll the 
lack of such a contract was notieed, wheu the guardian ad litem con- 
tracted to pay the attorney 50 per cent, of the settlement. The attorney 
and hls counsel, whom the attorney paid, had conducted (he case ably 
and niade a proper settlement. Held, that the contract for attorney's 
fées was proper and would be approved. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dlg. § 140.* 

Compensation of attorney on prématuré termination of employment, see 
note to Du Bois v. Mayor, etc., of City of New York, 69 C. C. A. 118.] 

Action by Joseph Ryan, an infant, by bis guardian ad litem, Mar- 
garet Ryan, against the Philadelphia & Reading Coal & Iron Com- 
pany. On proceedings for the distribution of a settlement for injuries 
to an infant. 

George S. Scofield and W. H. K. Davey, for plaintiff. 
Armstrong & Brown, for défendant. 

CHATFIELD, District Judge. A perfectly proper settlement of 
this action was consummated as the trial was about to be started. The 
plaintiff's attorney and his counsel had conducted the case ably, and 
the défendant was relieved by the settlement f rom a possibly large re- 
covery, if the plaintiff could establish its légal liability under the stat- 
utes of the state where the accident occurred. A further payment for 
witnesses' fées (agreed upon by the parties as to amount) was also 
made. Both the plaintiff and the plaintiff's attorney are entitled to be 
repaid their actual disbursements out of that sum, and the balance, if 
any, would go into the gênerai fund for the settlement of the case. 
The infant plaintiff will arrive at his majority within a very short time. 
He has no gênerai guardian, and the money cannot be paid over unless 
a guardian be appointed, and bond given,.or unless the payment be 
delayed until the infant arrives. at the âge of 21. But no difficulty 
arises on this score. The sole question is whether or not the plaintiff 
is entitled to a 50 per cent, compensation, upon the basis of a contin- 
gent fee, for his services in the case, no written retainer or contract 
having been signed until after the case had been substantially settled 
and the lack of such a contract notieed. 

[1] The amount paid plaintiff's counsel was entirely proper, and 
his services seem to hâve been valuable, but the question of his pay- 
ment is a matter between him and the attorney for the plaintiff, and is 
of use to the court only as a guide to the value of the services rendered 
by the attorney for the plaintiff in the entire action. 

[2] This court is bound to hold that a guardian ad litem, being an 
officer of the court, even though appointed in the state court before 
removal of the action, cannot enter into a contract with any attorney, 

♦For other cases see same topic & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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who is necessarily an officer of the court, which s&all bind the ward 
of the court, unless that agreement meet with the court's approval. 
The guardian ad Htem is not a party who is independent, in the ordi- 
nary sensé. He is rather a party capable of entering into légal rela- 
tions, who thus supplies the lack of capacity on the part of the infant. 

[3] But the very fact that he is appointed to represent a ward of 
the court, and that his appointment is by the court, leaves his actions 
and the actions of ail who are responsible to the court, subject to the 
court's scrutiny, before the court can be asked to lend its authority to 
a détermination of the rights of the party whose protection is being 
attempted. For this reason the guardian ad litem has the right to 
call into question the action of the attorney in obtaining from her the 
signature of a contract for a 50 per cent, attorney fee, upon such 
terms as might hâve been asked before bringing the action, and at a 
time when the possibility of recovery or the obtaining of évidence was 
entirely undetermined. Such a charge would be unconscionable and 
entirely eut of proportion, no matter what the hazard of recovery 
might previously hâve been, if this charge were made for nothing but 
the actual settlement of a case already on trial, and in which an 
amount in settlement had been offered. 

The plaintiff's attorney might well hâve reported to the court the 
exact situation and asked its approval of the signing of the agreement, 
which seems to hâve been contemplated by ail of the parties through- 
out the entire proceeding, but no percentage or definite amount had 
been mentioned, so far as the affidavits of either party show. A 50 
per cent, contingent fee, in a case like the one under considération, 
was not out of proportion, if an attorney were agreeing to bring such 
a suit. A fee of this amount even in settlement also does not seem 
to be out of proportion or unconscionable in this case, from the stand- 
point of fair compensation to the attorney, including the payment of 
counsel fées. Especially is this true where the plaintiff will be re- 
imbursed for disbursements or witness fées. And the only question 
to be considered is whether or not the attorney should hâve voluntarily 
offered to take less than he would bave insisted upon at any time 
prior to the actual trial of the action, because he had then learned that 
the services which he had undertaken without definite agreement were 
not to be entirely fruitless. He could at no time exact or expect more 
than would be fair and reasonable for what he was doing, whether it 
related to past or future services. 

The court feels that unless ail contingent fées are to be discount^-i- 
anced, and unless an attorney is to be punished for ultimately charg- 
ing what in ordinary practice he might bave insisted on, if the parties 
had not been content to leave the entire matter in his hands, and in a 
case where ail of the circumstances indicate that the parties would 
hâve previously consented to the exact arrangement which they did 
make, the contract entered into between the guardian ad litem and the 
attorney should be carried into effect. 

An order may be entered, therefore, approving of the settlement by 
the guardian ad litem and directing that judgment for the amount 
of the settlement may be entered. 
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The amount paîd for witness fées will be used for the payment 
of the actual disbursements of the plaintiff and of her attorney for 
securing the attendance of the witnesses, and any balance therefrom 
will be added to the gênerai recovery for the benefit of the plaintiff. 



COPELAND et al. y. STAPLES et al. 

, (Circuit Court, D. Connecticut. July 21, 1911.) 

No. 1,323. 

Trusts (| 4S*) — Convetance in Trust— Vacation— Fraud. 

In a suit to cancel a conveyanee of certain property by comtila'nant to 
défendant as trustée, évidence held insùfBcient to warrant a flndlng that 
complalnant had been Induced to exécute the same elther by misrepre- 
sentatlou as to her powers reserved In the agreement to use the princi- 
pal, to revoke the trust at her élection, or as to her inability to divest her 
husband of his share in her estate by will. 

[Ed. Note. — For other cases, see Trusts, Cent DIg. { 70; Dec. Dig. $ 
48.»] 

In Equity. Bill by Grâce Fones Copeland and others against Frank 
T. Staples as trustée and others. Decree for défendants. 



Wm, Henburn Russell, for complainants. 
John S. Pullman, for respondents. 



PLATT, District Judge. This is a bill in equity praying for the 
cancellation of an agreement between the plaintiff Grâce Fones Cope- 
land and the défendant Frank T. Staples, as trustée, on the ground 
that, when the agreement was executed by the plaintiff, she acted 
under a mistake as to its effect, which mistake was caused by false 
représentations of the other défendant, Fones, and his agents. It is 
further alleged that the agreement was executed under duress, but 
nothing is offered to sustain that allégation, and it will therefore be 
passed without comment. 

There are tbree particular points upon which it is alleged that false 
représentations were made : 

(1) As to Mrs. Copeland's inability to divest her husband of a share 
of her estate by will. 

(2) As to her unlimited power to use the principal as she chose. 

(3) As to her absolute power of revocation. 

As to the first point, the testimony not only fails to sustain the 
allégation, but it shows that Mrs. Copeland was truthfully and prop- 
erly advised that the only absolutely sure way to protect the property 
from her worthless husband, except by first divorcing him, was to 
exécute the deed of trust. 

As to the second point, the complaint charges that both défendants 
and Mr. Canfield, the attorney, falsely represented in August, 1908, 
that under the trust agreement Mrs. Copeland "could withdraw and 
use the principal of said securities which they represented to her she 

*For other cases see same topic & i num££b ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was conveying în trust in such a way as to enable her to withdraw 
such principal as she desired the same." 

The rights of the plaintiff with regard to the principal of the fund 
are set forth in section 5 of the trust agreement, which it is well to 
quote in f ull : 

"(5) It is further agreed by and between the parties hereto that If at 
any tiaie through illness of the party of the flrst part, or unusual emer- 
gencies that cannot now be foreseen, or for auy cause not herein specifled, 
It should be deemed necessary or expédient lyy said Staples to expend or 
appropriate for her b'eneflt, or to transfer to her any part or the whole of 
the principal of said trust estate, he shall bave the right to do so, flrst pro- 
curing the written authority, consent and request of the party of the flrst 
part." (Underscoring mine.) 

The testimony shows that Mrs. Copeland's father from whom the 
estate came died in September, 1907. There was no attempt on the 
part of Fones or Canfield to hurry her into a décision about her share of 
the property. She had a child, the pet of its grand father, and a bad 
husband, who was living in the South with another woman. Mr. 
Canfield suggested divorce, but that she did not wish. Mrs. Cope- 
land united with her brother, Dr. Fones, and Mr. Canfield in the désire 
to protect her share of the estate absolutely in the interest of herself 
and her child from any future attack thereon by her husband. She 
was properly advised that this could not be safely done by will, as I 
hâve said above. The settlement of the estate progressed leisurely, and 
it was August, 1908, when the time had corne for distribution. Mrs. 
Copeland and Dr. Fones were the only heirs and by mutual distri- 
bution the property set out to each was agreed upon. Mrs. Copeland 
was given her choice of the kind of property she should hâve, and she 
took income producing personal, rather than real, estate. The parties 
met at Mr. Canfield's office on August 13th and 14th to close the 
matter up. The trust agreement had been prepared by Mr. Canfield 
prior to the meeting of the 13th, and was read over carefully and dis- 
tinctly, paragraph by paragraph, by Mr. Canfield, but was not thought 
sufficiently elastic by Mr. Staples, who had been selected as trustée, 
and an adjournment was had until the 14th for a revision of the terms 
of the agreement. On the 14th Mrs. Copeland, Dr. Fones, and Mr. 
Staples met with Mr. Canfield at his office. The mutual distribution 
was first disposed of, and then the trust agreement was taken up. It 
was again read over, paragraph by paragraph. Before signing, Mrs. 
Copeland said: 

"I might want to build a house, buy an automobile, or buy a horse. In 
such case I might want to hâve access to the principal. Now can, that 
be done?" 

Mr. Canfield then read over again, aloud and carefully, section S 
of the agreement, and said to her, as he puts it: 

"I thought the language in that article was broad enough to exhaust the 
entire estate, the principal and the iueome, if it was deemed necessary and 
expédient to do so." 

Dr. Fones remembers that he said, "It is broad enough to cover this 
point." Mr. Staples remembers that "he stated that that could be 
ISO F.— 17 
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donc, prôvîded the trustée thought it necessàry." Mrs. Copeland tes- 
tifies that in response to her remark he read the fifth paragraph over 
again, and said: "I think, Mrs. Copeland, that is brqad enough to 
cover everything you may wish." Prior to March 5, 1909, différences 
had arisen between Mrs. Copeland and Mr. vStaples, the trustée. She 
wanted a loan, and the trustée did not find good reason for making 
it. She thereupbn brought the matter to a climax by her letter dated 
March 5, 1909. In that letter she stated that her memory was that 
Mr. Canfield "said that was broad enough to prove my rights to ail 
the principal, if need be." 

At the argument counsel for Mrs. Copeland announced his wilHng- 
ness to stake her case upon that letter. He insists that it shows that 
on March 5, 1909, she believed that she had placed her property in 
ti:ust in such a way as to enable her' to use the principal, and that she 
did it solely to protect the property f rom any claim her husband might 
hâve in case of her death. The letter shows, to my mind, that on 
March 5, 1909, she was undertaking to carry to the mind of the trus- 
tée the impression that such was her belief then, and that she signed 
the agreement with such a belief. The trouble with the case is that I 
am unable to believe her when she says so. She is an unusually in- 
telligent woman. This whole case turns on whether under section 
5 of the trust agreement Mrs. Copeland understood that she was to 
be the judge of whether at any time it was necessàry to dip into the 
principal, and whether she was brought to that understanding by the 
false représentations of Dr. Fones or Mr. Canfield. Mr. Staples is, 
I understand, exonerated by her counsel. 

The language of paragraph 5 is so plain that it is impossible for 
Mrs. Copeland to hâve had the slightest doubt about what it meant. 
It is a matter of mystery how any lay person of either sex, and 
especially one with sufficient command of English to be worth the 
salary Mrs. Copeland was getting on the Philadelphia paper, can 
bring oneself to say that it was ambiguous and needed a lawyer to ex- 
plain it. It is true that in referring to it Mr. Canfield did not discuss 
the point as to who should décide the question of necessity, but ,, 
would seem a waste of words to hâve donc so with such positive lan- 
guage in the paragraph. After Mrs. Copeland spoke about an auto- 
mobile as within the scope of her possible desires, it might hâve been 
wiser for Mr. Canfield to hâve told her that it was unlikely that such 
a thing as that would be regarded by the trustée as coming within 
the spirit of the section ; but the trust ought not to be set aside be- 
cause of Mr. Canfield's failure tô cover every possibility of the future, 
and I am satisfied that nothing which he said or did or neglected to 
say or do at the August 14th meeting or at any other time, had the 
slightest influence upon Mrs. Copeland's mind when she signed the 
agreement. When Mrs. Copeland wrote the letter of March 5, 1909, 
the crucial point of the case was plain to her, because she apparently 
endeavored to call to the trustee's mind the section which she insists 
that Dr. Fones and Mr. Canfield misinterpreted to her. She says : 

'"Section 5 reads in toto 'througli illuess. unusual emergencies tliat cannot 
be foreseen, or for any cause not herein stated, it shoiild be rteenied neces- 
sàry or expédient to transfer any part or tlae wliole of said trust estate.' " 
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Section 5 must hâve been before her when she wrote that language, 
and a comparison will show that she deliberately omitted every word 
of the paragraph which demonstrates absolutely that the necessity or 
expediency of appropriating for her benefit, or transferring to her^ 
any portion of the principal was to be settled by Mr. Staples, the 
trustée. She must hâve been possessed of about the same amount of 
sagacity in August, 1908, as in March, 1909. Any one foolhardy 
enough to attempt to mislead her on either occasion would hâve had 
his labor for his pains. The very object and purpose of the trust 
would hâve been defeated if the agreement had meant what she pro- 
fesses to say she thought it meant. Her husband had beguiled her 
before, and was evidently capable of doing so again. She was pro- 
tecting herself and child from his attacks, and she deliberately took 
the only safe way to do so. The facts do not sustain the second point 
of the allégation. 

There is no évidence to sustain the allégation on the third point as to 
false représentations regarding her absolute power of revocation. 

It ail cornes down to this : If she could hâve had her own way about 
the principal, or hâve revoked the trust whenever the whim to do so 
seized her, the act into which she entered on August 14, 1908, after 
nearly a year's délibération, would hâve been as unstable as the shift- 
ing sands. Its solemnity would hâve been a mockery and a travesty, 
and the child would hâve been in constant danger of never enjoying 
the comfort which it was the fond hope of the grandfather to pro- 
vide for. It is an abnormal situation that this same child should now 
be urged by its guardian to take a step, which, if it succeeded, would in 
ail human probability put the trust fund forever beyond her reach. 

Let the bill be dismissed, with costs. 



In re J. AV. ZEIGLIOIi CO., lue. 

(District Court, D. Comietticut. July 19, 3911.) 

No. 2,629. 

1. Bankeuptcy (§ 20*) — JxiBiaDiCTioN— State Courts. 

Where, after the appointaient of ii reeeiver in a state court, the debtor 
corporation was a(ï.iu(ïged a banl^rupt and a receiver appointed by the 
fédéral court in the banliruptcy proceedings, and ordered to tal^e and 
hold the banl'irupt's estate, the .l'urisdiction of the bankruptcy court was 
paramount, and it was the duty of the state receiver, on being infonned 
of such order, to deliver possession of the property to the fédéral court 
receiver. 

LBd. Note. — For other cases, see Biinliruptcy, Dec. Dig. § 20.*] 

2. Bankkuptct (§ 20*) — Sale or I'hoperty— State Court Receiver— Con- 

TEMPT. 

Where a receiver appointed for a baiiknipt in a state court refused to 
deli\-er possession of property of the baiikrupt to the fédéral court re- 
ceiver on demand, but such refusai was on adviee of counsel on the be- 
lief that the state court's jurisdiction having tirst attached was para- 
mount, tlie state court reeeiver's refusai would uot be ijunlshed as for a 
contenipt. 

[Ed. Note. — For other cases, see ]5aiikruptcy, Dec. Dig. § 20.*] 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of the bankruptcy proceedings of 
J. W. Zeigler Company, Inc. On motion to punish Nathan C. Herz 
as receiver of the bankrupt appointed in the state court for contempt. 
Denied. 

Shapiro & Shapiro, for fédéral receiver. 
De Forest & Klein, for state receiver. 

PI/ATT, District Judge. The motion is for an attachment in con- 
tempt against Nathan C. Herz, as receiver of the J. W. Zeigler Com- 
pany, Incorporated, under a state court appointment. It is not di- 
rected against him as an individual, and this distinction must be con- 
stantly kept in mind while seeking a correct answer to the motion. 
The order of this court was that its receiver "should take charge of 
and hold" the estate of the alleged bankrupt corporation. The fédéral 
receiver was appointed very shortly prior to a previously arranged and 
advertised sale of the bulk of the corporation's estate. He now re- 
ports that on May 24th (the day of the sale under the state court 
order) he personally informed Mr. Herz, as state receiver, of our 
order, and that said Herz, "with fuU knowledge and notice thereof, 
refused to obey said order and refused to deliver possession of the 
alleged bankrupt's estate, and later in the day sold a greater portion 
of said estate." The order under which our receiver acted might hâve 
been made more explicit, definite, and comprehensive, but, if Mr. 
Herz had no other excuse than the form of the order, his answer 
would be lame and impotent. He knew what the order meant, and 
deliberately prevented its exécution under advice of counsel. When 
the fédéral receiver brought home to the state receiver fuU knowledge 
of our order, it was the plain duty of Mr. Herz to turn over at 
once to our receiver ail property belonging to the alleged bankrupt 
which was in his possession, unless he was holding it under an honest 
adverse claim. The counsel who advised him assert, and seem to be- 
lieve, that his position as state receiver was a stronger one than if 
he had merely been holding the same as an individual with honestly en- 
tertained adverse rights. They insist that he would hâve been in con- 
tempt of the state court, if he had surrendered the property without 
fîrst obtaining the permission of the court so to do. 

[1] As I understand the law, the jurisdiction of this court when our 
order was passed was exclusive, and its order was therefore par- 
amount. The state court itself was bound to obey it, and obédience 
thereto by the receiver could in no sensé hâve been treated by that 
court as a contempt of its own order. The argument of counsel upon 
this aspect of the case is not persuasive. In a gênerai way, therefore, 
it is clear to me that under the law Mr. Herz, as state receiver, was 
hindering and obstructing an order of this court, which was at the 
moment the exclusive and dominating order which both he and the 
court under which he was acting were bound to obey. 

There is, however, in the case a grave question of comity which may 
perhaps go deeper than a simple rule of étiquette. In ordinary cases 
the state and fédéral courts exercising jurisdiction over the same 
territory are as a matter of theory f oreign to each other. This créâtes 
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a unique situation which has grown out of the peculiar internai or- 
ganization of our country, and that we live together under it as happily 
as we do deserves to be ranked as one of the great wonders of the 
world. There is a suggestion in thèse two classes of courts of the 
f amily. There are bound to be différences of opinion, but it is expected 
that the strength of the family tie will serve to prevent the carry- 
ing of such différences to an unfortunate extrême. The two jurisdic- 
tions are distinct and each is clothed with full power, unless the 
Constitution of the United States steps in and points out some sub- 
ject within which the fédéral power dominâtes and controls. Bank- 
ruptcy is one of the subjects upon which the absolute control of tlie 
fédéral power is provided for, and the Congress with such constitu- 
tional authority, has legislated thereon. Under that législation the 
order which we are now discussing is suprême, and should be obeyed 
by every citizen. Back of ail this is a recognized principle of law that 
where fédéral and state courts hâve concurrent jurisdiction in the 
same territory, and either court shall exert its authority and place its 
hand upon property within its jurisdiction, the other court, upon learn- 
ing that fact, shall stay its hand and refrain from intruding. 

[2] In the case before us the state court exerted its power law- 
fully when it appointed Mr. Herz receiver of the estate of the Zeigler 
Company, Incorporated. It was proceeding lawfully in an endeavor 
to convert that estate into money when the receiver of this court, law- 
fully appointed, appeared upon the scène. Up to that moment Mr. 
Herz, as state receiver, was clearly within his rights, putting into ex- 
écution an order of his own court. 

The argument of counsel is that, when our order was disclosed to 
Mr. Herz as state receiver, his sanction for retaining possession was 
stronger tlian if he had been holding it in his private capacity under 
an adverse claim which he honestly entertained. They insist that his 
obligation to his own court constrained him to hold on. He was 
advised by counsel to hold on. Immédiate action was imperative. 
There was no time to ask his court what to do. His refusai to deliver 
was in no sensé a personal disrespect of this court. Ail this is true 
and is entitled to weight in reaching a final conclusion. If he had 
gpne to his own court for advice, and had been told to retain posses- 
sion, a différent situation would be presented. On the 24th of May 
the affair had not ripened to a point where an antagonistic position 
was asserted by the state court. At the critical moment Mr. Herz as 
receiver remained true to the Cœsar whom he knew best, and prob- 
ably supposed to be ail powerful. 

I trust that I hâve made it plain that from my view of the law he 
was badly advised by counsel. And it may be that the state court 
would, if the pinch had come, hâve followed their advice, but, as the 
case stands, the state court was not called upon to cross the bridge, 
and it is immaterial at this juncture whether it would, if occasion had 
served, hâve crossed it or not. The counsel who gave the bad advice 
are not before me, and, even if they were, I should be constrained ta 
let them go scot-free, because the Suprême Court, the fountain from 
which I am bound to drink my inspiration, has intimated that to punish 
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lawyers for giving bad advice would be an unfair attaclc upon that in- 
dependence of judgment which they are entitled to maintain. The 
Suprême Court seems to think, and I accept their conclusion, that such 
action on the part of the courts would be a long step toward confu- 
sion and disorder. After calm, and I hope dispassionate, considération, 
I am compelled to think that the curions kind of comity which the Su- 
prême Court in the Case against Watts and Sachs, 190 U. S. 1, 23 Sup. 
Ct. 718, 47 L. Ed. 933, thinks can be so exercised as to avoid a stub- 
born contest between the courts had not in this case had a chance to 
do its perfect work, and I am not inclined to add a brand just now that 
might hâve more to do with a conflagration than mortal intelligence 
can foresee. 

If the day shall ever come when it is clear to me that a state 
court, after reasonable assurances of good will and friendship on the 
part of the fédéral court, shall in a matter of bankruptcy undertake to 
exert and maintain its independent authority and control over prop- 
erty which under the Constitution and law belongs without doubt to 
the fédéral court, I shall deem it my duty under my oath of office to 
uphold with ail the force within my control the supremacy of the 
fédéral power. In view of the particular facts now before me, I am 
constrained to say that I do not deem it my duty to punish Mr. Herz, 
as state receiver, açting as he did, under advice which he doubtless had 
faith in, but which to my mind was unusually wrong. 

The motion for an attachment in contempt is for the reasons above 
imperfectly set forth denied. 



UNITED STATES v. ANDERSON. 
(District Court, D. Oregon. July 24, 1911.) 

1, INDIANS (I 36*) — REGULATION— PUBCHASING CaTILB FKOM INDIANS— ScI- 

ENTEB. 

In a prosecutlon for purchaslng cattle troxh an Indian in violation of 
Act July 4, 1884, c. 180, 23 Stat. 76, providing that ail sales in violation 
of the act should be void, and the ofCending purchaser on conviction 
should be fined, etc., guilty knowledge was not an élément of the oiïense, 
and hence an indictnient was not objectiouable for failure to charge that 
accused had knowledge that the cattle purchased had been previously 
purchased by the governmeut and issued to the Indiun. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 63, 65 ; Dec. Dig. 
§ 30.*] 

2. Indians (§ 36*) — Cattle— Pubchask fob Indians- Ownership— Weong- 

FUL Sale. 

. Act July 4, 1884, c. 180, 23 Stat. 94, made an appropriation for the sup- 
port and contingent expenses of the Indian Department, providing that 
the Président inight use any sum appropriated for the subsistence oî the 
Indians. and not absolutely necessary (or that purpose for the purchase 
I of cattle for the benefit of the Indians for whom the appropriation was 
made!, and then declared that such cattle wlien issued to the Indians 
shouïd not be sold except to a member of the trifce without the written 
consent of the Indian agent, and making a violation thereof an offetise. 
Held, that cattle purchased with nioney so appropriated was property of 
thç United States, and did not cease to be such because of their dellvery 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the Indîans for a particular purpose and wlth lîmited right of dis- 
posai, and that it was to protect such cattle only, and prevent the pur- 
chasè thereof from the Indians without the consent of the government, 
that the criminal provision was inserted In the act. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 63, 65 ; Dec. Dig- 
i 36.*] 

S. Indians (§ 36*) — Sale or Cattle— Offenses. 

Act .July 4, 1884, c. 180, 23 Stat. 94. makins It an offense to purchase 
cattle from Indians without the consent of the Indian .igent. did not ap- 
ply to cattle bought with money paid for lands ceded liy the IiHliaus to 
the United States and which belonged to the Indians and not to the 
government. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ G3, 65 ; Dec. Dig. 
S 36.'] 

O. T. Anderson was indicted for piircliasing cattle from an Indian ' 
in alleged violation of Act Cong. July 4, 1884, and lie demurs. Sus- 
tained. 

Walter H. Evans, for the Government. 
Lionel R. Webster, for défendant. 

BEAN, District Judge. An indictmçnt was returned by tbe grand 
jury against the défendant for purchasing cattle from an Indian in 
alleged violation of the act of Congress of July 4, 1884, 23 Stat. 
76, which provides "that where Indians are in possession or control 
of cattle or their increase, which hâve been purchased by the govern- 
ment, such cattle shall not be sold to any person not a member of 
the tribe to which the owners of the cattle belong, or to any citizen 
of the United States, whether intermarried with the Indians or not. 
except with the consent in writing of the agent of the tribe to which 
the owner or possessor of the cattle belongs. And ail sales made in 
violation of this provision shall be void, and the offending purchaser 
on conviction thereof shall be fined not less than $500, and imprisoned 
not less than six months." A demurrer to the indictment lias been 
interposed because (1) it is not stated therein that défendant knew 
at the time he bought the cattle that they had been purchased by the 
government, and (2) that the cattle which he is charged with having 
bought were not in fact purchased by the government within the 
meaning of the act of Congress quoted. 

For the purpose of having the latter question decided at this stage 
of the case, the district attorney and the defendant's counsel hâve 
agreed that the following undisputed facts be considered as though 
set out in the indictment: In June, 1901, an agreement was entered 
into between an agent of the United States and the Indians belonging 
to the Klamath Agency by the terms of which the latter ceded to the 
government about 600,000 acres of land for the sum of $575,000, 
$25,000 of this amount to be paid in cash to be distributed among 
the Indians, $350,000 to be deposited with the Treasurer of the United 
States to the crédit of the Indians, interest to be paid to them annually. 
The balance, after the payment of attorney fées, to be expended for 
the benefît of the Indians under the direction of the Secretary of 

•For other cases see same toplc & § nxjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the Interîor, upon request of the Indians through the agent, in the 
drainage or irrigation of their lands and the purchase of stock cattle 
for issue to them, and for such other purposes as might, in the 
discrétion of the Secretary of the Interior, best promote their welfare, 
The agreement was ratified by Congress in June, 1906 (Act June 21, 
1906, c. 3504, 34 St. at L. 367) the necessary appropriation made to 
carry it into effect, it being provided that of the sum so appropriated, 
"$350,000 shall be deposited in the treasury of the United States to 
the crédit of said Indians, and the remainder shall be expended as 
provided in the third article of said agreement." 

Acting under authority of this agreement and the act of Congress 
ratifying same, the Indian Department advertised in April, 1909, for 
4,500 heifers to be delivered at the Klamath Agency, for issue to the 
Indians. Pursuant to this advertisement and in conformity therewith, 
and after receiving proper bids, the Commissioner of Indian Afïairs, 
in May, 1909, purchased of William Hanley of Portland, Or., 4,000 
heifers, which were delivered during the month of August, 1909, and 
paid for from the money appropriated to carry into effect the agree- 
ment referred to. After the cattle were delivered, they were branded 
with the government brand and issued to the varions Indians entitled 
thereto, and each Indian, on receipt of his apportioned number, 
promptly branded them with his own individual brand. It is a part 
of thèse cattle that the défendant is charged with having purchased 
in violation of the act of 1884. Upon the facts thus agreed to, the 
demurrer will be considered. 

[ 1 ] Knowledge by the purchaser of cattle from an Indian that such 
cattle had been previously purchased by the government and issued 
to the Indian is not made by law an ingrédient of the offense denounced 
by the act of July 4, 1884, and the rule is that where a statute 
prohibits an act generally and is silent as to the intent, the pleader 
need not aver knowledge. U. S. v. Malone (C. C.) 9 Fed. 897. It 
is compétent for the lawmaking power to déclare acts criminal 
irrespective of the knowledge or motive of the doer, and where it has 
donc so no judicial authority has power to require in the enff icement 
of the law such knowledge or motive to be shown beyond what is 
included in the doing of the prohibited act. The gênerai rule is that 
where an offense is purely statutory, having no gênerai relation to 
criminal law, it is sufficient in the indictment to charge the défendant 
with acts coming fuUy within the statutory description in the sub- 
stantjal words of the statute without any further exoansion of the 
matter provided the indictment is sufficient to apprise ^he défendant 
with reasonable certainty of the nature of the accusation against him 
to the end that he may prépare his défense and plead the judgment 
as a bar to any subséquent proceeding for the same offense. U. S. v. 
Simmons, 96 U. S. 360, 24 L. Ed. 819. Of course one must know 
that he commits an act which the statute denounces before he can 
be guilty of a crime, thus the mailing of a letter without knowledge thàt ' 
it contains obàcene matter is held to be no offense. U. S. v. Slenker, 
(D. C.) 32 Fed. 691. But where one knowingly and intentionally 
commits an act which has been made an offense, regardless of his 
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motive, knowledge or intent, his guilt is established although he may 
hâve been ignorant of some of the essential facts constituting the 
crime. Tlius one who sells liquor to an unallotted Indian under charge 
of an agent or représentative of the government is guilty of a violation 
of the lavv although he may hâve been ignorant of that fact, or 
indeed may hâve believed that the person to whom he made the sale 
was not an Indian but of some other nationahty. U. S. v. Miller 
(D. C.) 105 Fed. 944. Again, guilty knowledge is not essential in a 
prosecution for the statutorv offense of selling liquor to a minor. 
iiUitx V. Chastain, 19 Or. 176, 23 Pac. 963. Therefore, when one 
purchases from an Indian cattle which hâve been previously purchased 
by the government within the meaning of the act of Congress referred 
to, he violâtes the law, although he may not hâve known that the 
cattle were so purchased. The demurrer as to the first point is not 
well taken. 

[2] But under the stipulated facts the défendant is not, in my 
opinion, guilty of the crime attempted to be charged against him. 
The statute under which he is being prosecuted is a part of the act 
of July 4, 1884, making an appropriation for the support and contino-ent 
expenses of the Indian Department. It provides that the Président 
may use any .um appropriated for the subsistence of the Indians and 
not absolutely necessary for that purpose for the purchase of cattle 
for the benefit of the Indians for whom such appropriation is made. 
23 St. at L,. 97. Cattle purchased with money so appropriated are the 
property of the United States. They do not cease to be such because 
of their delivery to the Indians for a particular purpose and with a 
limited right of disposai thereof. It was to protect such property and 
to prevent the purchase thereof from the Indians without the consent 
of the government that the criminal provision of the statute was in- 
serted. 

[3] Where, however, cattle are purchased by an Indian with his own 
funds or by some officer of the government with funds belonging to 
him the law referred to can hâve no application, and was not so 
intended. The cattle in controversy hère were bought with money 
paid for certain lands ceded by the Indians to the United States. They 
were therefore purchased with money which beloneed to the Indians 
and not to the government. The Secretary of the Interior, in making 
the purchase, acted as the agent and représentative of the Indians 
in the disbursement or expenditure of their money in pursuance of a 
contract with them authorizing him to do so. When the cattle were 
purchased and issued to the Indians, they became tlie property of the 
Indians and a purchaser thereof would not be liable criminally for a 
violation of the statute under which the présent indictment was 
framed. 

It follows that the demurrer should be overruled as to the first 
point, and sustained as to the second, and it is so ordered. 
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THE DALLES & ROCKLAND FEEKY CO. v. HENDRYX. 

(Circuit Court, D. Oregon. July 23, 1911.) 
No. 3,763. 

1. Ke.moval or Causes (§ 45*) — Okounds— Diveesitt of Citizenship. 

A défendant sued In a court o( tlie state of his résidence by a foreign 
corporation bas not' the right under Judiciary Act (Act March 3, 187û. c. 
137, § 2, 18 Stat. 470. as araended Mardi 3, 1887, c. 373. § 1, 24 Stat. 553, 
and correctfed Aug. 18, 1888, c. 866, § 1, 25 Stat. 434 [U. S. Comp. St. 1901, 
p. 509]), to removal to the fédéral court ou tlie ground of dlverslty of cit- 
Izenship. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 89 ; 
Dec. Dig. § 45.*] 

2. Removal of Causes (§ 25*) — Grounds— î'edekal Questions — Manner of 

DiSCLOSING. 

Under Judiciary Act (Act March 3, 1876, c. 137, 18 Stat. 470, as 
amended March 3, 1887, c. 373, 24 Stat. 552, and corrected Aug. 18, 1888. 
c. 866, 25 Stat. 433 [U. S. Oomp. St. 1901, p. 508]), a cause cannot be re- 
uioved from a state court to a fédéral court ou the ground that a fédéral 
question is involved, unless the facts dlsclosed by pïaintift's statement of 
his claim show that he asserts a right, title, privilège, or immunity under 
the fédéral Constitution or laws or treaties, which he seeks to enforce 
in the action, and such facts cannot be shown by demurrer or answer, or 
by pétition for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59 ; Dec. Dig. § 25.*] 

3. Removal of Causes (§ 19*) — Gbounds— Fédéral Questions. 

A suit by one operating a ferry aeross the Columbia river from a point 
in Oregon to a point in Washington, under a license issued by state au- 
thority granting an exclusive ferry right for a fixed period, to restraiu 
another from operating a ferry between the same points vvithout any li- 
cense from either state, does not involve a fédéral question though de- 
fendant challenges plaintiff's ferry rights on the grovmd that the same 
unlawfuUy interfères with Interstate commerce, and the cause is not re- 
movable to the fédéral court on that ground. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37- 
46 ; Dec. Dig. § 19.*] 

In Equity. Suit by The Dalles & Rockland Ferry Company against 
W. T. Hendryx. On motion to remove the cause to the state court. 
AUowed. 

W. H. Wilson, for plaintiff. 
George S. Shepherd, for défendant. 

BEAN, District Judge. This suit was commenced in a st^te court 
by a corporation organized and existing under the laws of the state 
of Washington against a résident of the state of Oregon, to enjoin 
and restrain the défendant from operating a ferry aeross the Columbia 
river. The plaiiitifï in its bill allèges that it is maintaining and operat- 
ing a ferry from The Dalles, in Oregon, to Rockland, in the state of 
Washington, under and in pursuance of a license issued to it in May, 
1911, by the county court of Wasco county, granting to it the exclu- 
sive right and privilège so to do for a term of five years and to collect 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and receive tolls therefor; that the défendant, without obtaining a 
license from the authorities of either the state of Oregon or the state 
of Washington, is engaged in operating a ferry between the same points 
in violation of the rights of the plaintiff and to its great damage. 
The défendant filed a pétition and bond for removal to this court on the 
ground of diversity of citizenship, and that the case involves a fédéral 
question arising under the Constitution and lavvs of the United States — 
i.e., a question of Interstate commerce — and the défendantes right to 
transport passengers from and between a point in the state of Wash- 
ington and a point in the state of Oregon. The state court approved 
the bond and entered the usual order of removal. The plaintiff now 
moves to remand and the motion will be allowed. 

[1] The défendant is a résident of the state, and therefore has 
not the right of removal on the ground of diversity of citizenship. 
Section 2, Judiciary Act, as amended March 3, 1887, c. 373, § 1, 24 
Stat. 553, and corrected Aug. 18, 1888, c. 866, 25 Stat. 434 (U. S. 
Comp. St. 1901, p. 509). Unless the suit arises under the Constitu- 
tion or laws of the United States none but nonresidents bave the right 
of removal. Bâtes on Fed. Pro. § 795. 

[2] Nor was the case properly removed because a fédéral question 
is involved. The défendant seems to hâve proceeded on the theory 
that it is sufficient that the pétition for removal shows that he claims 
a right under the Constitution or laws of the United States. Such was 
the construction of the law of 1875 (Hughes on Fed. Pro. 286), but the 
Acts of 1887 and 1888 made a radical change in this regard and under 
ic "a case (not depending on the citizenship of the parties, nor otherwise 
specifically provided for) cannot be removed from a state court into 
the circuit court of the United States, as one arising under the 
Constitution, laws or treaties of the United States, unless that appears 
by the plaintiff's statement of his own claim ; and that, if it does not 
so appear, the want cannot be supplied by any statement in the pétition 
lor removal or in the subséquent pleadings." Chappell v. Waterworth, 
155 U. S. 107, 15 Sup. Ct. 34, 36, 39 L. Ed. 85. The jurisdiction of the 
Circuit Court of the United States on removal from the state court is 
confined to such suits as might bave bcen brought in the fédéral court 
by the plaintiff under the first section of the judiciary act. A case 
therefore cannot be removed as one arising under the Constitution or 
laws of the United States unless it might bave been brought in this 
court by the plaintiff. And it is firmly established that to give the 
court jurisdiction of such a suit it must appear from the plaintiff's 
own statement of his cause of action that he is claiming some right, 
title, privilège or immunity by virtue of the Constitution, laws, or 
treaties of the United States, and which he seeks to enforce in the 
■action. If it does not so appear, it cannot be shown by pétition, or 
demurrer or answer. Bâtes on Fed. Pro. § 671 ; Hughes on Fed. Pro. 
§ 202 ; 4 Fed. St. Arm. 282, and authorities cited ; Tenu. v. Union & 
Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511 ; Minn, 
V. N. Securities, 194 U. S. 48, 24 Sup. Ct. 598, 48 U- Ed. 870; Metcalf 
V. Watertown, 128 U. S. 586, 9 Sup. Ct. 173, 32 L. Ed. 543 ; City ot 
Lincoln v. Lincoln St. Ry. Co. (C. C.) 77 Fed. 658 ; Indiana v. Aile- 



268 189 FEDERAL REPORTER 

ghany Oil Co. (C. C.) 85 Fed. 870; Broadway Ins. v. Chicago G. W. 
.Ry. (C. C.) 101 Fed. 507 ; Ralya M. Co. v. Àrmour (C. C.) 102 Fed. 
530; Mitchell Eng. & Mch. Co. v. Worthington (C. C) 140 Fed. 947; 
Shields V. Boardman (C. C.) 98 Fed. 455. 

[3] Now, the plaintiiï is not asserting any claim, right, or im- 
munity under the Constitution or laws of the United States. Its 
cause of action is based wholly upon the laws of the state and the 
action of the state authorities thereunder. The fact that th.e défendant 
may challenge its rights on the ground that the authority attempted 
to be exercised by the state in licensing a ferry across the Coiumbia 
river is in violation of the fédéral Constitution because it unlawfully 
interfères with Interstate commerce is not a ground of removal to this 
court as is clearly shown by the authorities cited, and particularly the 
leading case of Tennessee v. Bank of Commerce, 152 U. S. 454, 14 
Sup. Ct. 654, 38 L,. Ed. 511, in which it was held that a suit by a state 
to enforce a lien for taxes could not be removed to the fédéral court 
although the défense was that the statute under which the suit was 
brought was void because répugnant to the Constitution of the United 
States. 

It thus appearing that the suit is one of which the fédéral court 
cannot properly take cognizance, it is the duty of the court to re- 
mand it, whether requested to do so or not. C, B. & Q. R. R. v. 
Willard, 220 U. S. 413, 31 Sup. Ct. 460, 55 I.. Ed. 521 (Suprême 
Court, April 10, 1911). 

The motion allowed. 



BARRETT v. CITY OF NEW YORK et al. PLATT v. SAME. WELLS 

FARGO & CO. V. SAJIE. 

(CBrcuit Court, S. D. New York. June 20, 19H.) 

, Commerce (§ 63*) — Interstate Commebcb—Rbqulation— Express Compa- 

NIES. 

A person engagea In conductlng an Interstate escpress cannot be re- 
quired by the state cr municipal authorities to take out a local license 
as a prerequisite to conducting his Interstate business within the state 
or municipality. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. |§ 103-122 ; Dec. 
Dlg. § 63.*] 

, Commerce (| 63*) — Licenses— Use of Stbeets— Express Wagons. 

New York City ordlnances, regulating express wagons using the streets 
of the clty, requiring fhat they be llcensed and marked with the word 
"express" and with their officiai numbers, that they be regularly in- 
Bpected and pay a license fee of $5 for each wagon, that the drivers shall 
also be llcensed and pay a license fee of 50 cents, were reasonable and 
applicable to delivery wagons of express companies engaged in Interstate 
commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §| 103-122 ; Dec. 
Dig. S 63.*] 



*For otber cases see same toplc & i hvmbsb In Dec. & Am. Dlgs. 1907 to date, & Rep> Indexes 
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3. Commerce (§ 57*) — Inteestate Commerce— Régulation— Bxpbess Compa- 

NiEs— Bonds. 

Code o( Ordinances of New York, e. 7, art 3, § 322, requiring a bond of 
express drivers for each licensed vehicle, condltioned for tlie safe and 
prompt dellvery of ail packages, parcels, and other articles, was a leglt- 
Imate exercise of the eity's police power and applicable to wagons of ex- 
press companies engaged In interttate commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 57.* 
Régulations as to transportafion of property as Interférence with In- 
terstate commerce, see note to Kupert v. United States, 104 C. O. A. 250.] 

4. LiCENSEs (§ 5%*) — Power op Municipal Corporation— Motor Vehicles. 

Laws N. Y. 1910, c. 374, provides that local autliorities sball hâve no 
power to pass, enforce, or maint'ain any ordinance, rule, or régulation 
requiring from any owner or chauffeur, to whom the law Is applicable, 
any tax, fee, license, or permit for the use of public highways, or exclud- 
Ing any such owner or chauffeur froni the free use of such public high- 
ways, and that no ordinance, rule. or régulation contrary to, or In any 
wise inconsistent with the provisions of the article, shall be of any effecf. 
Hcld that, where an express company delivers packages In the city ot 
New York by the use of automobiles in charge of licensed chauffeurs un- 
der such act, such vehicles and chauffeurs are not subject to an ordinance 
of the city licensing and regulating express wagons and drivers. 

[Ed. Note. — For other cases, see Licenses, Dec. Dlg. § 5%.*] 

In Equity. Suits by William M. Barrett, as président of the Adams 
Express Company, by Edward T. Platt, as Treasurer of the United 
States Express Company, and by Wells Farg-o & Ce, against the 
City of New York and others. Decree for complainants. 

Guthrie, Bangs & Van Sinderen, for complainants. 

Archbald R. Watson (William B. Haie, of counsel), for défendants. 

LACOMBE, Circuit Judge. Thèse ordinances were fully discussed 
in the opinion filed in disposing of the motions for preliminary in- 
junction in thèse three suits. (C. C.) 183 Fed. 793. Much testimony 
has been taken, but it merely establishes by compétent proof what the 
court assumed to be the facts when the former décision was made. 
Neither the new proofs nor the exhaustive briefs which are now pre- 
sented hâve induced the court to reach a différent conclusion upon the 
main features of the case from that already expressed. 

[ 1 ] It may be taken for granted that when the group of ordinances 
contained in chapter 7 of the New York Code of Ordinances were 
enacted — if they were enacted as a single pièce of législation, which 
we may assume to hâve been the fact — the board of aldermen had 
primarily in mind the licensing and otherwise regulating certain speci- 
fied businesses included in the enumeration of section 51 of the Greater 
New York Charter (Laws 1901, c. 466). It is difficult to see how any 
one can read the first two sections without reaching this conclusion. 
Section 305 provides that "the following businesses must be duly li- 
censed, as herein provided" ; and section 306 provides that "no person 
shall engage in or carry on any such business without a license there- 
of" under certain specified penalties. 

"Expressmen" are included in the enumeration of section 305, but 
it is abundantly settled by authority that a person engaged in conduct- 
ing an interstate express cannot be required by the local or state au- 

•For other cases see same topio & S numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indei» 
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thorities to take out a local license as a prerequisite to conducting- such 
Interstate business in such locality. Complainant, therefore, is entitled 
to an injunction l'estraining défendants from taking any action to en- 
force complainant's compliance with the provisions of thèse two ordi- 
nances. 

[2] Incidentally as part of the local législation embodied in this 
chapter of the ordinances, régulations as to the use of the streets were 
adopted. They provide, among other things, that wagons used in 
express business shall be licensed and marked with the word "express" 
and their officiai numbers, and shall be regularly inspected by city in- 
spectors, a license fee of $5 being charged for each wagon. It is fur- 
ther provided that the drivers of each of such wagons shall be licensed 
upon certif^cate as to competency, shall exhibit their officiai licenses 
on demand, and shall report any change of résidence to the Bureau of 
Licenses. A license fee of 50 cents is required for each driver. The 
court has no doubt that it was within the power of the board of 
aldermen to prescribe such régulations, and believing thèse provisions 
to be clearly separable from those which regulate generally the do- 
ing of an express business (Willcox v. Consolidated Gas Co., 212 U. 
S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382), must décline to interfère with 
their enforcement for reasons sufficiently set forth in the former 
opinion. The amount of Hcense fee charged is so small that it may 
fairly be considered nierely as providing for the cost of oversight and 
inspection. 

[3] It is also thought that the provision (section 322) requiring a 
bond "o be given for each licensed vehicle in the pénal sum of $100 
conditioned for the safe and prompt delivery of ail baggage, packages, 
parcels, and other articles is a legitimate exercise of the police power, 
which is not to be condemned because it affects Interstate commerce. 

[4] When the cause was considered on the application for pre- 
liminary injunction the use of automobiles by one of thèse express 
companies was not discussed. It now appears that the Adams Express 
Company opérâtes upwards of 90 automobiles; the drivers of thèse 
are chauffeurs. The state has itself taken charge of the régulation of 
thèse high-powered machines in public thoroughfares ; the vehicles 
themselves and the chauffeurs are licensed by the state. Chapter 374 
of the Laws of 1910 provides that : 

"Local authorlties shall liave no power to pass, enforce or maiiitiiln any 
ordinance, rule or résiliation reqniring from any owner or ehaiiCfeur, to 
whom this article is applicable, any tax, fee, license or permit for the use 
of the public highways. or exeludiug any such owner or chauffeur from 
the free use of such public highways * * * and no ordlnauce, rule or rég- 
ulation contrary to, or in auy wise iueonsistent with the provisions of this 
article, now in force or hereatter enacted, shall hâve any effect." 

Thèse express company automobiles and chauffeurs hâve been duly 
licensed by the state. It is not quite clear whether or not défendants 
are seeking to require additional licenses for such vehicles and drivers 
to be taken out under the ordinances; but, if they are doing so, in- 
junction may issue covering ail such vehicles and drivers as hold 
state licenses. 

Let a decree be entered in accordance with the views above ex- 
pressed. 
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UNITED STATES v. RISPOLI. 
(District Court, E. D. Pennsylvaula. June 14, 1911.) 

No. 18. 
WiTNESSES (§ 61*)— Compete:sct — Privilège — Iîxjsband and Wife — 'Teiî- 

SONAL iNJtIBY." 

In prosecution of a husband for kuowiiigly persuading hls wife to go 
from one state to another with iiitent that slie should practlce prostitu- 
tion in violation of tUe white slave act (Act Cong. .Tune 25, 1910, c. 395, 
§ 3, 36 Stat. 825), proliibitiug white slave traffic, such offense was in tlie 
nature of a "personal injury" to lier person so as to entitle ber to testlfy 
agalnst her husliand. 

[Ed. Note.— For otlier cases, see Witnesses, Cent. Dig. §§ 163, 174-1T6; 
Dec, Dig. § 61.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5340-5344; 
vol. 8, p. 7753.] 

Indictment by the United States against Louis Rispoli for violating 
the white sla/e act, in that défendant knowingly persuaded a woman 
to go from one state to another in interstate commerce with intent that 
she should there engage in immoral practices, and knowingly causing 
her to be carried as a passenger in interstate commerce on the line of 
a common carrier from New York to Philadelphia. 

Upon opening the case, the government called to the stand the woman 
alleged to hâve been persuaded and brought to Philadelphia in viola- 
tion of the act. Counsel for défendant objected to her examination, 
asserting that ,she was the wife of the défendant. The assertion was 
assumed to be true, and, upon this assumption, the government pre- 
sented the following argument in favor of the examination : 

The question raised upon this objection — a question, be it noted, of marital 
prvvilcgii, rather than of testimonial competvncy, as vvould be the case if the 
testimony were jor the défendant and net against him — Is to be passed upon 
in the light of the law of Pennsylvania as it existed when the courts of 
the United States were established under the judiciary act of 1789 (Logan 
V. United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 U. Ed. 429); in other 
words, the common law of that date. The offense for whieh the détendant 
is on trial being the création of an act of Congress passed in 1910; and 
reiireseutiiig an extension of the powers of Congress mider the interstate 
commerce clause, which naturally enougti finds no prototype in Englisli or 
American législation prior to the date in question and necessarily dénies us 
the aid of any near précèdent among the available cases, the décision should 
be guided by gênerai analogies and a considération of the spirit and purpose 
of the rule of privilège and its exceptions, ilany reasons hâve been ad- 
duced in support of the rule itself, granting to husband and wife the privilège 
not to testify against. or be testified against by, the other. A fair state- 
ment, however, of the two principal reasons upon which the rule bas been 
based is fouud in the following language from the opinion of .Tudge Paxson in 
the Court of Oyer and Terminer of Philadelphia in 1871 (Com. v. Reid, 8 
l'hila. [Pa.] 385) : 

"First, the community of interest subsisting between husband and wife 
and the identity of their légal rights. Second, motives of public policy which 
excluded them upon the grouud that it would tend to disturb the harmony 
of the domestlc relations to allow the wife or husband to be a witness for 
or against eacli other." 

vyor other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Exceptions to tlils mie, as flrmly established as the rule Itself, although 
no(: as clearly deflned, appear throughout its entire history, based, to quote 
Judge Paxson agalu, upon "the necessity of the case, partly for the pro- 
tection of the llfe and liberty bf the wife, and partly for the sake of public 
justice." Thèse exceptions are expreissed In a variety of cases where injury 
of a Personal nature bas been threatened or inflicted upon the wife and 
where the principal reason for the rule, to wit, the avoidlng of marital 
dissension, Is çonspicuously absent. One of the earliest and most instructive 
instances of the application of the exception is found in the notorious case 
of the trial of Lord Audley in the House of Lords in 1631, on a charge of 
lia\iug instigated a râpe against his -wife. 3 Howell's State Trials, 401. 
l'rior to the trial, the question was propounded to the Justices of Assize 
"whether the wife in this case mlght be a witness against her husband for 
the râpe," to which the Justices replied, "She might, for she was the party 
wrouged ; otherwise, she might be abused." In the trial before the House 
of Lords, the question again arose upon the objection of the défendant, where- 
u]wn the judges replied that, while in civil cases the wife might not be 
allowed tb testify against her husband, "In a crimlnal cause of this nature, 
where the wife is the party grleved, and on whom the crime is committed, 
she Is to be admitted a witness against her husband." 

The principle underlying the décision above clted Is found as an earmark 
of ail subséquent rullngs where an exception bas been established, although 
thé variation of judicial rullngs upon this point Is such, that It is impossible 
to accurately state a rule which shall even fairly reconcile the conflicting dé- 
cisions which bave been reudered. Each ease necessarily stands upon its own 
j)eculiar facts, and the case at bar is no exception to this observation. AU 
the cases hâve agreed that an exception exlsted In the case of "personal In- 
juries," biit no définition of a "personal injury" that will reconcile the cases 
ean be discovered, or suggested, nor can it be denied that the exception has 
been applied to many cases where no personal injury in the ordinary sensé 
of the Word has been suffered. 

Amid this conflict of décision It séems that Mr. Wlgmore (Pocket Code of 
Evidence 1910) Is not far from- the truth in oflCering as "a broad restafeuient 
of the common-rule exception," the statement that the privilège does not 
apply "in Issues involviug a tort by one against the other or a crime based 
on a moral wrong by one against the other." See, also, 4 Wlgmore on Evi- 
dence, §§ 2227-2240. At any rate, whether this statement Is or is not too 
broad, it is clear that the exception to the common rule must plainly be 
held to apply to a case such as the présent, where the offense Is based upon 
an act passed for the suppression of the "white slave" traffic, and where 
the iiîdictment charges that the défendant caused a woman who is now as- 
sunied to be and to bave then been his wife to be carried In intei'state com- 
merce for the purpose of causing her to engage in prostitution. The injury 
is a wrong of a peculiarly personal and revolting character, and It woukl 
indeed be a strange doctrine If we were compelled under the fiction of pre- 
serving domestic harmouy to protect the husband from a diselosure of his 
crime by its victim, who is necessarily the chief. If not the only, witness to 
its commission. The t'erse reply of the Justices In Lord Audley's Case aptly 
reenrs upon this point. 

The assertion that the crime Is based primarily upon an act of Interstate 
trarsportation, rather than upon direct personal injury, does not alter the 
application of the exception. The court should look rather at the crime 
charged in Its entirety, and at the plain purpose and scope of the act, and 
thus regarded there seems to be no doubt that the offense charged is fairly 
within tha reason and spirit of the common-law exception to the rule of 
privilège. 

We note that this was the attitude of the Suprême Court of Pennsylvanla In 
construing the language of the witness act of 1887 (P. L. 158), permittiug a 
husband or wife to testify against either "in any criininal proceeding against 
either for bodily Injury or violence attempted, done or threatened upon the 
other." Com. t. Spink (1890) 137 Pa. 255, 20 Atl. 680. In that case, the 
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Indlctment eharged a conspiracv to hâve a sane persoii couflned In an in- 
sane asylum. In sustaining the admission of the wife's testimony, the Su- 
prême Court used the follownig lauguage : 

"The words of the att establishing the competeney of the wife or husbaud 
are not Hniited to prosecutious for the inmiediate act of violence, but embrace 
'anv eriminal proceeding,' for ,such acts. A conspiracy to do an aet of vio- 
lence upon tho todv of another is a crime, and an indictment therefor is 
a eriminal proceeding; and it may be quite as material, in the administration 
of eriminal justice, to hâve the testimony of the injured party to the facts 
whicli tend to i)rove the conspiracy, as to the facts which tend to prove 
the direct act of iiersonal violence." 

While the décision is concerned with the interprétation of a statute, the 
libéral view taken by the court, and the reasons assigned therefor, are equally 
applicable to the case before us. 

Jasper Yeates Brinton, Asst. U. S. Atty. 
David Phillips, contra. 

T. B. McPHERSON, District Judge. The court overruled the de- 
fendant's objection of privilège, and permitted the witness to beex- 
amined, on the grotind that the offense charged was against the wife's 
person as really as if the défendant were charged with threatening to 
inflict physical violence, or of having actually struck her. In cases 
where the wife's personal rights were concerned, the exceptions to the 
husbând's privilège should be benevolently regarded, and the offense in 
question was essentially within the spirit of the long-established rule 
that allows her to testify in protection or in vindication of her right 
to be secure in her person against threat or assault, even by her hus- 
band. 



BROOKLYN TRUST 00. et al. v. McCUTCIIEN. 
(Circuit Court, B. D. New York. July 14, 1911.) 

PABTNEBSniP (§ 257*) — ACCOUNTING — GOOD WiLL. 

Partnership articles provided that ail assets should belong to two active 
partners, and in the event of the death or withdravval trom the firm of 
either of them, after an équitable accouuting to hiui or to his estate of 
his interest in the same, the ovvnership should be with the surviving 
active partner; that for the purpose of determining sucli interest, an 
agreed valuation should be niade at the beginning of each year of tlie 
trade-marks, brands and other assets of the business or firm which did 
not appear on its books, which, as regards them, should be by mutual 
consent the basis of the équitable acr-ounting ; that in the event of the 
death or withdrawal of either party, the liquidation of the business should 
remain with the surviving partner. The partners continued under such 
articles for ten years ; the agreement being mutually extended without 
formai re-exeeution or signature. The flrm kept books showing their 
ordinary assets and liabilities, "trade-marks" carried as an asset from 
year to year, valued at .$15,000. lleld that, on the death of one of the 
partners it would not be assunied that such amount included the good 
will of tte business exclusive of trade-marks but that the good will con- 
sisted of gênerai crédit and réputation of the flrm, etc., for which the 
coutinuing partner was bound to account, though no valuation thereof 
had been made annually in the iirm's books. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 5G3 ; Dec. 
Dig. § 257.*] 

•For other cases see same topic & § numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
189 F.— 18 
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Action by the Brooklyn Trust Company and another, as executors 
of the will of Léonard J. Busby, deceased, against Charles W. Mc- 
Cutchen. On demurrer to complaint. Overruled with leave. 

Dykman, Oeland & Kuhn (William N. Dykman and Arthur E. 
Goddard, of counsel), for plaintiffs. 

Ivins, Mason, Wolff & Hoquet (Robert Louis Hoguet and William 
L. Ransom, of counsel), for défendant. 

CHATFIELD, District Judge, A suit bas been broughtby the 
executors of one Busby, deceased, who before his death was in part- 
nership with the défendant, under articles of partnership signed some 
10 years previously, and extended by mutual agreement but without 
formai re-execution or signature. In gênerai thèse articles of partner- 
ship provided for the conduct of a business from which the senior 
partner had just retired, but which was to be conducted under the 
same name as when he had been an active member of the firm. He 
was to receive interest upon any money left invested in the firm, 
but had nothing to do with the profits or losses, and as between him 
and the partners who were to continue the business, he ceased any 
connection which has to do with this case. The firm has always been 
solvent. At the death of the partner whose executors are now bring- 
ing suit, a large amount of asséts was on hand, and the firm was 
selling a number of brands of goods represented hy registered trade- 
marks, and also enjoyed a large domestic and export business (which 
had to do generally with the goods represented by thèse trade-marks 
and brands) with a valuable and extensive goodwill. The articles 
of agreement contain the following provisions: 

"V. AH assets * * * shall belong to the two active partners, * * * 
and in the event of the death or wlthdrawal from the firm of either of them. 
iifter an etiuitable accounting to hlm or to his estate of his interest in the 
sanie, the ownership shall be with the surviving or remaining active partner. 
For the piu'pose of determinlng sueh interest an agreed valuation shall be 
made at the beginnlng of eaeh business year of the trade-marks, brands and 
other assets of the business or firm which do not appear upon Its books, which 
shall as regards tliem b« by mutual consent the basls of the aforesald équita- 
ble accounting. 

"VI. The partnership aecounts and stateménts shall be made up to the 
first day of February In each year." 

"VIII. * * * In the event of the death or wlthdrawal from the firm of 
either party, the liquidation of the business shall remain with the survivlng 
or remaining partners." 

The firm kept books showing their ordinary business assets and 
liabilities. It appears by the complaint, especially as amended upon 
the argument of this demurrer, that thèse books also showed the entry 
of an asset carried along from year to year under the désignation of 
"trade-marks, $15,000," and that this $15,000 covered in no way the 
value of the good will or firm name, but was an inventory estimate 
of the mercantile value of the trade-marks as a brand or name for 
certain goods. 

In so far, of course, as the good will in gênerai might be treated as 
including whatever réputation or advertising was connected with the 
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name of the firm, some of this $15,000 might hâve been included in 
good will, but the particular form of good will with which this action 
has to do is not the vahie to the business of the particular registered 
marks (for this had already been included). The gênerai crédit and 
réputation of the firm, the attraction of business which would later 
come to an established house, even if the particular trade-marks 
were transferred to other parties, is an asset for considération herein. 
As the business year began upon the Ist of Februar\', and as this 
partnership agreement was for a limited term, and inasmuch as the 
défendant has demurred to the complaint, thereby admitting the al- 
légations set forth, it is évident that the partners, except for the first 
two years after the signing of the partnership agreement, did not take 
the trouble to even sign the articles for further extension, and that 
they never (during the course of the business) upon the Ist of 
February, nor during any business year, agreed upon the value of 
the other intangible assets of the firm, except in so far as the item of 
$15,000 for trade-marks partially satisfied that provision. 

The plaintifïs hâve sued for an équitable accounting and for the 
recovery of the value upon such an accounting of the good will or 
intangible asset représentée by the business itself. They admit that 
the surviving partner had the right to liquidate, and that upon 
an accounting or liquidation, in the sensé of payment to them of the 
amount representing the deceased partner's share, the business was to 
remain the property of the surviving partner. In the absence of 
insolvency, liquidation (especially where there is an agreement that 
the business shall belong to the surviving partner upon liquidation 
and accounting) must be held to mean a liquidating of amounts and a 
carrying out of the accounting, rather than a disposition of the assets 
to outside parties and a division of the proceeds between the parties 
themselves. 

The plaintifïs suggest that by means of an accounting and ascertain- 
ment of profits for some preceding period, this court can liquidate or 
fix values, and then direct the payment by the surviving partner 
of the amount represented by good will over and beyond the trade- 
marks item referred to. The défendant suggests in support of his 
demurrer that, upon the complaint, the plaintifïs cannot hâve a liquida- 
tion or an équitable accounting other than as exactly specified in the 
last part of paragraph 5 ; that is, according to the express figures 
or statements of the parties themselves, in the books which they hâve 
made by agreement the basis for the accounting, and this brings out the 
real point of difiference between the parties. 

The défendant has taken over the assets into his possession and gone 
ahead with the business, subject to any responsibility which may be 
put upon him. He has shown his readiness to pay for the varions 
items set forth in the books. He disavows his responsibility for good 
will, on the theory that neither partner entered nor caused to be 
entered any figures representing this item of good will, and that there- 
fore both of them assented to the proposition that the good will was of 
no value over and above the physical assets and the trade-marks 
which were actually recited. 
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It may be assumed that good will is an asset (Slater v. Slater, 175 
N. Y. 143, 67 N. E. 224, 61 h. R. A. 796, 96 Am. St. Rep. 605), and 
that if the parties had entered in their books, during the time when 
the agreement was in force, any value whatever for good will or 
other intangible assets, they wonld hâve been bound to liquidate upon 
that basis; and so long as they continued as partners (it being admit- 
ted by the pleadings that they assented to the continuation of the 
agreement), either of thèse partners might well be held estopped 
from denying that he had assented to a continuation of the valuation 
in so far as fixed. But to hold that either partner is estopped from 
showing that vipon the first of February they neither took an in- 
ventory, figured up their profits, nor lived up to the agreement in ail 
respects, and that therefore (at least after the expiration of the 
specified period) he is estopped from showing that they orally agreed 
not to carry out the agreement, as to some things which they might 
bave orally agreed to continue in force, does not follow. Nor can it 
be déterminée! as a matter of law that both parties voluntarily waived 
each one's right to any assets not shown by the books. The demurrer 
in efïect puts the surviving partner in the position of claiming that 
he is entitled to enforce the unsigned extension agreement so as to 
hold for his own the entire business upon an équitable accounting; 
that is, upon a liquidation and payment by him of the value of his 
partner's share at the time of his death. But it cannot be held as a 
matter of law that he may also insist, by demurring to the com- 
plaint, that he is entitled to exclude from this équitable accounting 
everything which the partners did not include (or carelessly refrained 
from including) in writing or in books which were not kept according 
to the agreement, and which were only required to be kept by the 
very paper upon the nonsigning of which the défendant has any right 
to hold the property by agreement. Upon an ordinary accounting as 
partner, if the agreement had not been extended orally, payment for 
the good will would hâve to be included. Any actual évidence that 
good will was not carried at a substantial valuation, or that the part- 
ners agreed to treat it as of no value over and above the physical as- 
sets, should be considered, but this défense would hâve to be raised 
by answer. 

The demurrer should be overruled, with leave to interpose any valid 
défense within the time specified in the order. 



UNITED STATES v. WESELT et al. 

(Circuit Court, D. Miunesota, Fifth Division. July 21, 1911.) 

No. 756. 

1. Public Lands (§ 38*) — Timbeb and Stone Lands—Entbymen— Equitable 

ElGUTS. 

One whose application to enter land under the tlmber and stone aet 
(Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545]) lias 
been received by the local land offlcers has a superior équitable right to a 

♦For other cases see same topic & i ntjmebb in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
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subséquent applicant, though by mistake of such offlcers the flrst applica- 
tion was noted on tbe tracts and plat book as relatlng to other land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. i 82; Dec. 
Dig. § 38.*] 

2. Public Lands (§ 117*) — Patents— Validity. 

Where, through mistake of local land officovs, the flrst application to 
enter land under the timl)er and s,tone act (Act .Tune 3. 1878, c. 151, 20 
Stat. S9 [U. S. Conip. St. 1001, p. 1545]) is noted ou the tracts and plat 
book as covering another tract of land, and a subséquent applieaut pro- 
cures the flrst patent to the particular land, tlie patent is not absolutely 
void. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 324; Dec. 
Dig. § 117.*] 

3. PuiîLic Lands (§§ 120, 128*) — Conflicting Rigiils— Détermination. 

Title to iand entered under the timber and stone act (Act June 3, 1878, 
c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545]) having passed to de- 
fendant by prior patent, thougli another bad made prior application to 
enter and niade final proof, hls application, by mistake of the local land 
o-fflcers, having been noted on the tracts and plat book as covering an- 
other tract of land, the question of the real ownership was open in the 
proper courts, in a suit by the United States to set aside such patent, or 
by one claiming under the first applicant to déclare a trust. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335, 
344 ; Dec. Dig. §§ 120, 128.*] 

4. Vendoe and Pubchaseb (§ 231*) — Bona Fide Puechasers — Notice — Rec- 

ords — Patents. 

Under Rev. Laws Minn. 1905, § 4735, authorizing recording of govern- 
ment patents, and under section 3356, making properly recorded instru- 
ments notice to subséquent purchasers, purchasers from a prior patentée 
are chargeable with notice of a Junior recorded patent, and are charge- 
able through such patent with knowledge that, on account of the junior 
patentee's prior application to enter the land, the senior patentée was 
not entltled to the land as against him. 

[Ed. Note. — l'or other cases, see Vendor and Purchaser, Cent. Dig. §§ 
513^539 ; Dec. Dig. § 231.*] 

5. Public Lands (§ 120*) — Patents — Suit to Set Aside — Lâches. 

Lâches does not bar suit by the government to set aside a patent to 
public land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

In Equity. Bill by the United States of America against Wencl 
Wesely and others. Decree for complainant. 

The District Attorney, for the United States. 
Alford & Hunt, for défendants. 

WIIvLARD, District Judge. Cain and Wesely, each to the exclusion 
of the other, attempted to acquire title to the land in question under 
the timber and stone act. 20 Stat. 89. The proceedings in the land 
office were as follows : 

Cain. Wesely. 

Date of application Oct. 21, 1903 Nov. 19, 1903 

Final proof and payment March 16, 1904 March 4, 1904 

Approved for patent Dec. 17, 1904 Dec. 10, 1904 

Patent issued Feb. 4, 1905 Jan. 19, 1905 

Patent recorded in St. Louis County, Minn. .Oct. 19, 1905 April 30, 1909 

•For other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The land in question is in section 2. When Gain applied to pur- 
chase itj the local land officers, in noting his application on the tracts 
and plat book, by mistake made it appear that his application related 
to iands in section 1. 

[1] Gain having made the first application to enter the land, and 
his application having been received by the local officers, his équit- 
able right to the land is superior to Wesely's. Hedrick v. Atchison, 
Topeka & Santa Fé Railway Go., 167 U. S. 673, 17 Sup. Gt. 922, 
42 L. Ed. 320. 

[2] Though Gain made the first application, Wesely secured the 
first patent. This patent was not absolutely void. U. S. v. Schurz, 
102 U. S. 378, 400, 26 L. Ed. 167. 

In N. P. Railway Gompany et al. v. Trodick, 221 U. S. 208, 31 Sup. 
Gt. 607, 55 L. Ed. 704, May 15, 1911, a patent was issued to the rail- 
way Company for land which was excepted f rom its grant. The court 
said : 

"So that the Issulng of a patent to it in 1903, based on such location, was 
•whoUy without authority of law." 

Nevertheless the court ordered a decree — 

"recognizlng Trodlck's ownership of the Iands in confrorersy and adjudglng 
that the title under the patent was held in trust for hlm." 

In St. Paul, Minneapolis & Manitoba R. Go. v. Donohue, 210 U. S. 
21, 28 Sup. Gt. 600, 52 L. Ed. 941, the patent had been issued to the 
railroad company, and Donohue brought suit (101 Minn. 239, 112 
N. W. 413) to hâve it declared that the railroad company held the 
légal title f rom the United States in trust for this plaintiff. The court 
used the language previously employed in several cases to the efïect 
that, when the railway company attempted to sélect the land, it al- 
ready had been segregated from the public domain, and was not there- 
fore subject to entry by the railway company. It, however, affîrmed 
the judgment of the Suprême Gourt of Minnesota, and must hâve held 
that a patent issued in défiance of this ségrégation nevertheless passed 
the title of the government to the patentée ; in other words, that it was 
not void. 

This doctrine of ségrégation has been announced in several cases. 
Frellsen & Go. v. Grandell, Register, 217 U. S. 71, 77, 30 Sup. Gt. 490, 
54 L. Ed. 670; Osborn et al. v. Froyseth, 216 U. S. 571, 576, 30 Sup. 
Gt. 420, 54 L. Ed. 619; Holt v. Murphy, 207 U. S. 407, 412, 28 Sup. 
Gt. 212, 52 L. Ed. 271 ; Weyerhaeuser v. Hoyt, 219 U. S. 380, 31 Sup. 
Gt. 300, 55 L. Ed. 258. But in no one of them has a patent, issued 
notwithstanding the ségrégation, been held absolutely void. 

[3] The title to the land having, therefore, passed to Wesely by the 
patent, the question as to the real ownership was open in the proper 
courts; and this was so, whether the suit was brought by the United 
States to set aside the patent, or by an individual to cause the title 
to be held in trust for him by the patentée. U. S. v. Schurz, 102 U. 
S. 378, 396, 26 E. Ed. 167. 

Gain might hâve brought an action against Wesely to establish 
his équitable title to the land, but he could bring no action to set aside 
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the patent. In re Emblen, Petitioner, 161 U. S. 52, 16 Sup. Ct. 487, 40 
L. Ed. 613 ; Mowry v. Whitney, 14 Wall. 434, 20 L. Ed. 858. It was 
said in U. S. v. Beebe, 127 U. S. 338-342, 8 Sup. Ct. 1083, 32 L. 
Ed. 121 : 

"If two patents to tlie same land had beeii Issued to two différent Individ- 
nals, it niay iiropevly be left to the indlvidnals to settle by Personal litiga- 
tion the question of right in which they alone are interested." 

This statement was repeated in Curtner v. U. S., 149 U. S. 662, 676, 
13 Sup. Ct. 985, 1041, 37 L. Ed. 890. Notwithstanding thèse déclara- 
tions, the décisions are to the effect that the United States can niain- 
tain thh action to cancel the patent. Oregon & California Railroad 
Company v. U. S., No. 1, 189 U. S. 103, 23 Sup. Ct. 615, 47 L. Ed. 
726. In Brandon v. Ard, 211 U. S. 11-24, 29 Sup. Ct. 1, 53 L. Ed. 
68, the court said : 

"In suing the Missouri-Kansas Company the oflicers of the government 
aeted wholly upon thelr independent jndguient as to the validity of the 
patents it had issued, aud as to what was its duty to those who hâve pré- 
viously acquired rights in the particular public lands covered by those 
patents." 

As against Wesely the government is entitled to the relief asked. 
It remains to consider the rights of the défendants Sears and Fessen- 
den. They acquired the interest of Wesely after the patent to Gain 
had been recorded, but had no actual knowledge thereof. Otherwise 
they are innocent purchasers of the land for value. The patent to 
Wesely being voidable, but not void, it seems that an innocent pur- 
chaser for value would be protected. U. S. v. Stinson, 197 U. S. 
200, 25 Sup. Ct. 426, 49 L. Ed. 724. 

[4] However, the laws of Minnesota authorize (R. L. 1905, § 4735) 
the recording of a government patent in the local registries, and pro- 
vide (R. L. § 3356) that every instrument properly recorded shall be 
notice to the parties. Sears and Fessenden were therefore charged 
with notice of the patent to Cain. Inquiry by them at the land office 
would hâve disclosed the fact that their remote grantor, Wesely, was 
not entitled to the land as against Cain. They therefore stand in no 
better position than Wesely. 

[5] The government is not barred by lâches. U. S. v. Minor, 114 
U. S. 233-238, 5 Sup. Ct. 836, 29 L. Ed. 110. Where this view of the 
case will leave Cain, and whether his patent is void or valid, are ques- 
tions that it is not necessary to décide. 

Let a decree be entered for the complainant as prayed for in the 
amended bill. 
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JBWBL TE A CO. v. LEE' S SUMMIT, MO., et al. 
(Circuit Court, W. D. Missouri, W. D. August T, 1911.) 
No. 3,694. 

1. Commerce (§§ 41, 68*) — Interstate Commerce— Interférence bt Munici- 

pal Ordinance — "Peddler." 

A mercliant in Clilcago employed an agent, wlio solicited orders for 
merchandise in a city in Missouri and reported tlie orders. Tbe mer- 
cliant put up eacli article ordered in a package, and ail the packages 
were shipped to tlie agent, who took the goods from the dépôt and deliver- 
ed them to the customers and eollected the price. Bield, that the transac- 
tion was Interstate commerce, and the agent was not a "peddler," within 
an ordinance of the city imposing a license for selling marchandise from 
wagons, aud the ordinance, as applied to the transaction, was invalid 
as an interférence with Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 30, 31, 107- 
109 ; Dec. Dig. §§ 41, 68.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5260-5267; 
vol. 8, p. 7750.] 

2. In.tunction (§ 85*) — Restraining Enforcement of Void Ordinance— 

Jurisdiction. 

The enforcement of a municipal ordinance, void for interférence with 
Interstate commerce; by crimiiîal proceedings, with fréquent arrests and 
other arrests threatened, will he enjoined. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

In Equity. Suit by the Jewel Tea Company against Lee's Summit, 
Mo., and others, to enjoin the enforcement of a municipal ordinance. 
Injunction granted. 

Cowherd, Ingraham, Durham & Morse, for complainant. 
Chas. R. Pence and E. S. Bennett, for défendants. 

SMITH McPHERSON, District Judge. The défendants, the city 
and its mayor and marshal, are sought to be enjoined from enforcing 
an ordinance requiring a hcense of $1 per day for selHng merchandise 
from wagons. There is a state statute with référence to peddlers. 
Emert v. Missouri, 156 U. S. 296, 15 Suf). Ct. 367, 39 L. Ed. 430. 

[1] The bill of complaint and a déposition of complainant's agent, 
show without conflict the following facts : Complainant is the owner 
of a store, and does business in Chicago, 111. It has an agent, by name 
of Heins, who every two weeks goes from house to house in the de- 
fendant city and solicits orders for tea, cofïee, and other articles. The 
orders are reported by mail by the agent to the complainant. In thus 
reporting the orders, the agent does not give the names of the pros- 
pective purchasers. But he recites in his reports that a certain number 
of purchasers will each take one pound of tea, so many one pound of 
coffee, so many one-half pound, and so on. The articles are each put 
up in cartons, or packages, corresponding to the orders, of which the 
agent keeps a list. The separate packages thus wrapped are ail put 
in one large box, shipped to Kansas City to a sub or other agency, 
and the requisite number of such packages reshipped to Lee's Summit, 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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consignée! to complainant. The agent takes them from the dépôt, puts 
them on a dray, which he accompanies to the homes of the customers, 
delivers the goods; collects the price, and lakes new orders for the 
next bimonthly deHvery. In case any of the paclcages are broken, they 
are not delivered, but are returned to the Kansas City house. Whether 
that house returns them to Chicago does not appear. The agent is 
on a salary, paid him by the house from Chicago. Its agent, Heins, 
bas been arrested five times. Some of the cases are still pending in the 
trial courts. In others convictions hâve been obtained, which are now 
pending on appeal. 

Those facts do not make Heins a peddler. The tea Company de- 
sires patrons. Instead of obtaining names of possible purchasers by 
any method, and sending samples by mail or other agency to such 
persons, which clearly would not be peddling, or in violation of the 
ordinance, the company employs Heins, pays him a salary, and he 
takes samples for inspection, and solicits and takes orders. Instead of 
consigning the goods to a drayman, employed by letter, for delivery and 
collection, which clearly would neither be hawking nor peddling, nor a 
violation of the ordinance, it sends Heins to take the goods from the 
railway station, employs a drayman to haul the goods, accompanied by 
Heins, who carries the goods into the house, collects the price, and 
takes an order for the next delivery. 

The shipment of the goods from Chicago to Kansas City, from Kan- 
sas City to Lee's Summit, draying them from the railway dépôt at 
Lee's Summit to the street in front of the customer's house, and 
carrying them by Heins or the drayman into the house, are ail parts 
of one transaction, and that one transaction is Interstate commerce. 
A shipment like that cannot be divided into parts, so as to make one 
or more parts an intrastate shipment. They must ail be taken and 
regarded as one shipment, and when across a state line the same is an 
Interstate shipment, and is covered by the commerce clause of the na- 
tional Constitution (article 1, §8). United States v. Railroad (D. 
C.) 149 Fed. 486, 490: United Stn.tes v. Railroad, 157 Fed. 321, 326, 
85 C. C. A. 27, 15 U. R. A. (N. S.) 167, and cases cited by the Circuit 
Court of Appeals for this circuit. 

Ordinances, as well as statutes, like this, are in ail instances art- 
fully drawn, ancl their fairness and equality insisted upon. But courts 
do not observe mère words or phrasing, but look to the substance, 
effect, and nieaning, and, when those are ascertained, enforce the 
rights of the parties. The ordinance in question is clearly one to com- 
pel the iieople, in the interest of local merchants and middlemen, to 
buy their necessities from them; and because of such influences, the 
offlcers first adopt, and then seek to enforce, such régulations, so as 
to eliminate outside venders of merchandise, including the necessary 
articles of food for every family table. The stale argument that the 
local résident, who votes, and who pays the taxes, and otherwise 
maintains the town, and bears the local burdens, should be given thèse 
privilèges as against the outsider and nonresident, is in ail such cases 
strongly urged. The tax of $1 per day is not intended as a measure 
to raise revenue, but is intended to be, as it will be, if enforced, a 
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measure to prohibit ail kinds of compétition by outsiders. There is 
nothing new in ail this. It was donc by New York and Rhode Island 
before vve had a government. It was the central thonght for the créa- 
tion of our government ; and because of such interférence the com- 
merce clause was put in our national Constitution, giving to Congress, 
and it alone, the power to regulate commerce between the states. 

To me the suggestion that a city, as part of the state, can, by a pre- 
tended taxation, control the shipment of freight and the sale of such 
commodities, coming from another state in their original packages, is 
not to be submitted to for a day. Many states hâve attempted this, 
often by statutes, and sometimes by city ordinances, with the resuit that 
such action is uniformly held by the Suprême Court of the United 
States to be void. A citation of a few of those cases will suffice. 
Crandall v. Nevada, 6 Wall. 35, 18 L. Ed. 745; Welton v. State of 
Missouri, 91 U. S. 275, 23 h. Ed. 347; Henderson v. Mayor of New 
York, 92 U. S. 259, 23 L. Ed. 543; Railroad v. Husen (a Missouri 
case) 95 U. S. 465, 24 L. Ed. 527 ; Telegraph Co. v. Texas, 105 U. S. 
460, 26 L. Ed. 1067; Moran v. New Orléans, 112 U. S. 69, 5 Sup. Ct. 
38, 28 L. Ed. 653; Minnesota v. Barber, 136 U. S. 313, 10 Sup. Ct. 
862, 34 L. Ed. 455 ; Brimmer v. Rebman, 138 U. S. 78, 11 Sup. Ct. 213,, 
34 L. Ed. 862. 

No better nor abler discussion, of this question will be found than 
in the Lectures, (No. 9) of that great jurist, Samuel F. Miller, As- 
sociate Justice of the Suprême Court, page 433, and the notes thereto 
at page 479 and following, where ail the cases by the national Suprême 
Court down to the year 1891 are coUected. And the fact, if it is a fact, 
that an ordinance or statute is declaratory against ail persons, wheth- 
er résidents or nonresidents of the state, and the fact, if it is a fact, 
that the same is attempted to be enforced against both résidents and 
nonresidents, will not give validity thereto. Minnesota v. Barber, 136 
U. S. 313, 10 Sup. Ct. 862, 34 L. Ed. 455. 

[2] The enforcement of a void ordinance, by criminal proceedings, 
with fréquent arrests, and other arrests threatened, will be enjoined in 
an action in equity in United States courts. City of Hutchinson v. 
Beckham, 118 Fed. (8th Circuit Court of Appeals) 399, 55 C. C. A. 
33. In my opinion the ordinance is void, being in eflfect a burden on 
commerce between the states. 

An injunction will issue against its enforcement as against complain- 
ant and its agents. 



FINANCE CO. OF PENNSTLVANIA v. TRENTON & N. B. RY. CO. et al. 
(Circuit Court, D. New Jersey. Mny 22, 1911.) 

1. RECEIVERS (§ 161*) — AnMINISTRATlON— EXPEXSES. 

In gênerai, expenses incident to tbe administration of a recelversliip 
are chargea lile only on tlie inconie, unless there lias lieen a diversion of 
eiirrent income to the purchase of additional equipmeut and the maliin.i» 
of permanent Improvemeuts on the fixed property, in whicli case, if the cuv- 

•For other casés see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rent ineome is insufficiei)t, ohligations incurred in preserving aud manag- 
ing the proiierty niay be eliarged on prorerty pledged. 

[Ed. Note. — For other ca.ses, see Receivers, Cent. Dlg. § 311 ; Dec. Dig. 
i 161.*] 

2. Receivers (§ 155*) — Expexses— Power. 

WJbere the power liues of two eleetric raUwiiy compaiiies wero eoimected 
with a knife switeb. so tbat, wheii the switcb was clostd, power M'ould 
flow froui one to the other, the receirer of oiie ol' such coii)i)anies was 
not entitled to re<'over the reusoiiable value of c«i-reut alleged to hâve 
been furnished through such Mwitch to défendant oonii'any, withont a)iy 
contract, without the kuowledge of defendant's receiver, and without 
any necessity therefor, as againwt defendant's credltors after the adminis- 
tration of tlie receivership was closed. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 155.*] 

In Equity. Bill by the Finance Company of Pennsylvania against 
the Trenton & New Brunswick Railway Company and others. On 
rule to show cause and proofs on pétition of Mitchell B. Perkins, 
as receiver of the lîordentown Electric Light & Motor Company. 
Denied. 

See, also, 183 Fed. 830. 

Ellis L. Pierson and Gaskill & Gaskill, for petitioner. 
Bayard Stockton and Joseph De F. Junkin, for complainant. 

RELLSTAB, District Judge. The petitioner seeks to intervene as a 
party défendant, claiming to hâve a preferred équitable lien on the 
funds in the hands of the master ready for distribution. He claims 
that during the time that the Trenton & New Brunswick Railroad 
Company (hereinafter called the défendant company) was in the hands 
of the receiver, the Bordentown Electric Light & Motor Company 
(hereinafter called the power company), of which he is the receiver, 
without its knowledge, furnished the défendant company with eleetric 
current used by it as motive power for a portion of its lines. 

The record shows that the power company plant was at Bordentown, 
and that under contract it furnished eleetric current to the Camden 
& Trenton Company before it passed into the hands of a receiver, and 
during the receivership ; that it had no contract with the défendant 
company or its receiver ; that the latter company had its own power 
plant, located about midway of its Une, by which it operated its own 
cars ; that at a place known as New York Junction, in Trenton, the 
Une of the défendant company approached the line of the Camden 
& Trenton Company; that at such junction there existed what is 
known as a knife switch, which, when closed, connected the lines used 
by such two railway companies; that when the switch was closed the 
eleetric current from either power plant could flow along the line of 
either railway company, the source of the used flow, in whole or in 
part, depending upon the demand of the traffic on both lines at the same 
time and the ability of the respective power plants to furnish the re- 
quired power to adequately operate the cars on its own lines ; that 
,such switch was put in by the managements of the two railroad com- 
panies prior to the appointment of the receivers ; and that the traffic 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe? 
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agreement between such companies stipulated that tlie défendant Com- 
pany should furnish power to the Camden & Trenton Company 
through this switch when required. 

The receiver for the défendant conipany was appointed in February, 
1908, and discharged in May, 1910, after an allowance of his accounts 
and payments of ail bills contracted by him. No représentation was 
made to the court by the receiver of the défendant company that any 
additional power was necessary, and no order was made authorizing 
him to purchase or use electric carrent from any other concern or plant. 
No claim was presented to the receiver for any current alleged to bave 
been supplied by the petitioner ; the latter's excuse in that behalf being 
that he was not aware that such current was supplied until after the 
receiver was discharged. No claim is made that such current was 
used by the défendant company with the knowledge of its receiver. 
On behalf of the défendant company, it is insisted that during such 
receivership there was no necessity for any current additional to that 
furnished by its power plant, and that, if at times such switch was 
closed, it would resuit in the loss of its own current, rather than the 
gain of current from the power company. 

Whether this insistence is correct may be said to be an open ques- 
tion ; but the petitioner's right to intervene for the purposes claimed is 
not assured upon the mère showing that during such receivership the 
défendant company had obtained some of its electric current, or even 
that such current was bénéficiai to such company in the opération of its 
road. The petitioner does not seek to f asten its claim upon the in- 
come derived from the opération of such road. There is no such in- 
come. That was ail distributed at the final settlement of the receiver- 
ship, and none of it was diverted to uses inuring to the sole benefit 
of the secured creditors. The fund he seeks to attach is the proceeds 
of the sale under foreclosure proceedings, and represents the corpus 
mortgaged as security for the bondholders. 

[1] From this récital, it is clear that no contractual relation existed 
between the power company or its receiver and the défendant company 
or its receiver ; that the défendant company's Unes could be operated 
without the aid of outside power; and that, if at times such current 
was obtained from the power company, it was without the knowledge 
of the receiver of the défendant company. In such circumstances, no 
basis exists for an implied contract to pay for such current by the 
secured creditors of such défendant company. The gênerai rule is 
that the expenses incurred in the administration of the receivership are 
chargeable only on the income. In some instances, however, the 
corpus itself may be so charged. But such exceptions are never to 
be extended beyond their necessity. Instances and illustrations of 
spécial equities justifying a departure from the gênerai rule will be 
found in the cases cited in Gregg v. Metropolitan Trust Co., 197 U. S. 
187, 25 Sup. Ct. 415, 49 h- Ed. 717, where it was held that a diversion 
of the current income to the purchase of additional equipment and the 
making of permanent improvements on the fixed property — a diversion 
that inures to the sole benefit of the secured creditors^and the pay- 
ment of the obligations incurred in preserving and managing the prop- 
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erty under orders of the court, where the current income is insufScieiit 
for such purpose, may be charged upon the property pledged. 

[2] Assuming that the court might entertain such a pétition after 
the accounting and discharge of the receiver, tlie claim has not been 
brought within the exceptions which are confined to cases where, "in 
the administration of the aiïairs of the company, the mortgage cred- 
itors hâve got possession of that which in equity belonged to the whole 
or a part of the gênerai creditors." Fosdick v. Schall, 99 U. S. 235- 
254, 25 L. Ed. 339. 

The petitioner présents no equities which entitled him to intervene 
as a party défendant for the purposes prayed. The pétition is there- 
fore dismissed. 



CAMP et al. v. FIETvD. 

(Circuit Court, N. D. Georgia. May 20, 1911.) 

No. 1,327. 

1. Removal or Causes (§ 89*) — Pétition for Removal— Concltjsiveness. 

The facts stated in a pétition for tlie removal of a cause to a fédéral 
court, whicli are not In eoiitlict witb anythliig contained in the pleadings 
in the suit, must be talcen as true unless traversed. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 89.*] 

2. Removal of Causes (§ 4*) — Actions Removablb— Suit in Equity. 

A suit instituted in a state court as authorized by Civ. Code Ga. 1910, 
§§ 389-5, 3896, to compel an executor to assent to a legacy to plaintiff, is 
a suit in equity, independent of and distinct from the administration of 
testator's estate by the ordinary's court, and may be removed to the fédér- 
al court on the ground of diversity of citizenship. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 11- 
20; Dec. Dig. § 4.*] 

' In Equity. Suit by Mrs. Jane M. Camp and another against Richard 
H. Field. Motion to remand cause to state court. Overruled. 

D. W. Blair, for complainants. 
R. H. Field, for défendant. 

NEWMAN, District Judge. This is a motion to remand. The 
suit, brought in the state court and removed to this court, was to com- 
pel Field, as one of the executors of George H. Camp, deceased, to 
assent to a legacy to the plaintitï, Mrs. Camp. The proceeding is in- 
stituted under a provision of the Codie of Georgia, and the two sec- 
tions of the Code which are material hère are sections 3895 and 3896 
of Hopkins' Code of Georgia of 1910. They are as follows : 

"Sec. .3895. Assets to Pay Debts. Ail property, both real and Personal, in 
this state, being assets to pay debts, no devise or legacy passes the title until 
tlie assent of the executor is given to such devise or legacy. 

"Sec. 3896. Effect of Assent. The assent of the executor may be presumed 
ïrom his conduct, as well as his expressed consent; the executor, however, 
cannot, by assenting to legacies, interfère with the rights of creditors, nor 
can he, by capriciously withholding his assent, destroy the legacy. In equity 
the legatee may compel him to assent." 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The last language of the latter section is the most material hère; 
that is, "in equity the legatee may compel him to assent." 
The motion to remand is on the ground that: 

"The pétition in said case is not a suit at eommon law, as contemplated by 
the statute conferring jurisdiction upon this honorable court ; the pétition in 
tbis case is not a suit In equity, as contemplated by the statute conferrlng 
jurisdiction upon this honorable court ; the matter in dispute does not exceed 
the sura or valide of $2,000 in the sensé contemplated by said statute, in that 
110 recovery is sought from the défendant therein. The pétition does not seek 
a money judgment against the défendant, but simply to compel the perform- 
ance of a duty assumed by him as executor of said deceased." 

No amount is stated in the suit brought in the state court as being 
involved, but the pétition for removal states that the matter in dis- 
pute exceeds the value of $2,000 exclusive of interest and costs. 

[1] The facts stated in the pétition for removal, which do not con- 
flict with anything contained in the pleadings in the suit removed, 
will be taken' as true unless traversed. Dishon v. Raikoad Co., 133 
Fed. 471, 66 C. C. A. 345 ; Atlanta, K. & N. Ry. Co. v. Southern Ry. 
Co., 153 Fed. 122, 82 C. C. A. 256; Waha-Lewiston Land & Water 
Co. V. Lewiston-Sweetwater Irrigation Co., Ltd. (C. C.) 158 Fed. 137. 

[2] The only real question for détermination hère is whether or not 
this is such a proceeding as to take jurisdiction of it in the Circuit 
Court would involve interférence with the administration of the estate ; 
that is, the authority and control of the court of ordinary of Cobb 
county over the probate proceedings and the administration and dis- 
tribution of the estate. 

The statute (3896) shows clearly that a proceeding in equity, en-" 
tirely independent of and distinct from the administration of the 
estate by the ordinary's court, is authorized. If a suit to require the 
assent of the executor to a legacy may be broùght in the superior 
court of the state, why may not such suit be brought in the Circuit 
Court of the United States, if the necessary jurisdictional amount is 
involved and the requisite diverse citizenship exists? I see no reason 
whatever why it may not. 

I think this case is fully controlled by a récent décision of the Su- 
prême Court in Waterman v. Canal-Louisiana Bank & Trust Com- 
pany, Executor, 215 U. S. 33, 30 Sup. Ct. 10, 54 L. Ed. 80. This 
is the last décision which deals with the distinction between cases 
which will and those which will not interfère with the control of pro- 
bate courts over the estâtes of decedents. The part that is pertinent 
hère is stated in the second syllabus as f ollows : 

"While fédéral courts cannot seize and control property which is in the 
j)ossession of the state courts and hâve no jurisdiction of a purely probate 
charaeter, they can, as courts of chancery, exercise jurisdiction, where proper 
diversity of citizenship exists, in favor of creditors, legatees, and heirs, to 
establisii their Claims and bave a proper exécution of the trust as to them." 

Nq question is made in this case as to the existence of the req- 
uisite diverse citizenship. 

The motion to remand will be overruled. 
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SPRUKS et al. v. LAOKAWANNA DATRY CO. 

(District Court, M. D. Pennsylvania. July 19, 1911.) 

No. 90. 

Bankkuptcy (§§ ,348, 349, .350*)— Claims— Prefekenck. 

Wliere petitiouer was eniployed by tlie baulcrupt to deliver luilk at tlie 
banlvrupt's premises with Iiis team, and there was no évidence to individ- 
uate petitioner's sem-lces and those of tbe team, he was not entitled to 
priority either under Bankr. Law .July 1, 1898, c. 541, § 64b (4), 30 Stat. 
563 (U. S. Comp. St. 1901, p. 344T), allowing préférence for wuges' due 
workmen, or under section 64b (5), gi\'ing a préférence to debts owing to 
any person who by tbe laws of . tbe state or United fStates is entitled to 
priority. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §§ 348, 349, 
850.*] 

In Bankruptcy. Pétition by David Spruks and others for an order 
directing the receiver of the L,ackawanna Dairy Company, a bankrupt, 
to pay petitioner a daim as preferred. Denied. 

A. A. Vosburg, for petitioner. 
George D. Taylor, for demurrer. 

WITMER, District Judge. Tiie petitioner was employed by the 
bankrupt to deliver milk at the bankrupt's premises with his team at 
a fixed price of $120 per month. He asks that the balance due him on 
account of this contract should be awarded to him out of the bank- 
rupt's estate as a preferred claim. 

Section 64b of the bankruptcy law (clause 4) gives the folio wing 
préférences: 

"Wages due to workmen, clerks or servants wliieh bave been earned witli- 
In three months, before tbe date of the commencement of proceedings, not 
to exceed $300.00 to eacb claimant." 

And clause 5 : 

"Debts owing to any person wlio by tbe laws of the states or the TJnited 
States is entitled to priority." 

It is évident that the petitioner's claim cannot be allowed under 
clause 4 of the above section because he is neither a workman, clerk, 
or servant within the meaning of the act. 

Neither can his claim be allowed as preferred under clause 5, be- 
cause the wOrk has been performed in the state of Pennsylvania, 
petitioner having not been able to point to any act of assembly that 
makes his claim a préférence. The earnings of horses and teams 
are not preferred under the state laws, except possibly when engaged 
in connection with certain business made the subject of spécial légis- 
lation. There is nothing in the petitioner's contract to individuate his 
services and the services of his team. So far as the facts appear 
before us, the earnings of each cannot be separated, and therefore 
no portion of the claim can be allowed. 

The prayer of the pétition is refused. 

•For other cases see same topic & § kumber in Dec. & Am. IMgs. 1307 to date, & Rep'r Indexes 
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MAR POY V. UNITED STATES. 
(District Court, W. D. Texas, El Paso Division. July 21, 1911.| 

No. 272. 

AuENS (i 32*) — Déportation— CiTizENSHip. 

In Chinese déportation proceedlnss, évidence fielâ to requîre a flndlng 
that respondent was born In the United States, and was therefore a citl- 
isen not subject to déportation. 

[Ed. Note. — For other cases, see Allens, Cent Dig. §§ 93-95 ; Dec. Dig. 
t 32.» 

What Chinese persons are excluded from tlie United States, see note to 
Wong îou V. United States, 104 C. G. A. 538.] 

Déportation proceedings by the United States against Mar Poy. 
From an order of déportation, the alien appeals. Reversed. 

Thls Is an appeal from an order of déportation passed by the United 
States Commissioner at El Paso. The appellant clalms to be i citizen of 
the United States by vlrtue of hls birth In San Francisco, Cal. At the 
hearing before the commissioner the appellant, falllng tp produce évidence 
of hls natlvity, was ordered deported. Pending the appeal thê testimony 
of two Chinese witnesses of San Francisco was taken to prove Ms birth in 
that City. There also appears In the record the testimony of the appellant 
In hls own behalf and that of the Chinese interpréter and the deputy 
marshal introduced by the government The statement made by the appei- 
lant to the Immigration authorlties at the time of hls arrest was also sub- 
mitted In évidence by the assistant district attorney. 

Turney & Burges and W. D. Howe, for appellant. 
S. Engelking, Asst. U. S. Atty. 

MAXEY, District Judge (after stating the facts as above). The 
présent is purely a fact case. The two witnesses for appellant — ^whose 
testimony is unimpeached — tell a plain, straightforward, and apparently 
truthful story, touching the birth of the appellant in San Francisco, 
and their knowledge of his whereabouts until he reached the âge 
of 18 or 20 years. Although the statements made by the appellant 
in his testimony taken by Mr. Oliver after the order of déportation 
was entered by the commissioner differed in some respects from those 
made by him about the time of his arrest to the immigration officiais, 
yet it must be remembered that he is unacquainted with our langyage, 
and that the statements, made to the immigration authorities, were 
made at an ex parte examination in the absence of either attorney 
or friends. The circumstances considered, due allowance should be 
made for admissions thus elicited. 

Upon a review of the record the court is of the opinion that the 
appellant has fairly proved his American citizenship. 

The courts should not be expected to ignore altogether the testimony 
of witnesses who tell a candid and consistent story and who stand un- 
impeached. 

The order of déportation will be reversed and the appellant dis- 
charged. 

•For other caees ses same toplc & 5 numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indeiei 
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CITY OF VERMIIXION T. NORTHWESTERN TELEPHONE EXCH. CO. 

(Circuit Court of Appeals, Eightli Circuit August 21, 1911.) 

No. 3,466. 

1. Telegrapus and Téléphones (§ 10*) — Rionis 'N " Stbeets — Consent of 

WiiNiciPALiTY— Limitation of FaANcmsE. 

Under Coiist. S. D. art. 10. § 3, whicli provides that "no teleplione line 
shall lie coiistructec! within tbe llmits of any village, town or city with- 
out tbe consent of its local autliorities," a city may prant its consent to 
the construction of such a Une on sucli ternis and conditions as it chooses 
to impose, including a limitation of tlie terra of tbe franchise. 

[Ed. Note. — For other cases, see Telegrapbs and Telepliones, Cent. Dlg. 
§ ; Dec. Dig. § 10.*] 

2. Municipal Corpobations (8 120*) — CoNSTUUCTion of Oedinances— Ex- 

TKiNsic Evidence. 

The meaning of municipal ordinanoes, like that of other législative 
acts, must be aseertained from their language; and the private and un- 
disclosed vievvs of members of a city council cannot be received, years 
after an ordinance was passed, and after litigation bas arison, to explaln 
Us seope or qualify its meaning. 

riCd. Note. — For other cases, see Municipal Corporations, Cent Dig. Si 
274-280; Dec. Dig. § 120.*] 

8. Telegraphs and Téléphones (§ 10*) — Grant of B^anchise— Consteuo- 
TioN— "Téléphone I.ine." 

The words "téléphone line," in a résolution granting the right to a 
Company to constnict a téléphone line within and through a city, cannot 
be construed to liniit the grant to the construction of a single tbrough- 
line, to the exclusion of an exchange. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 10.* 

For other définitions, see Words and Phrases, vol. 8, p. 6809.] 

4. Telegraphs and Téléphones (§ 10*) — Rigiiïs in Steeets— Construction 
OF Grant. 

A resolution of a city council, granting to a company engaged In con- 
Btructing and operating through téléphone liiies and local exr-hanges the 
right "to oceupy the streets, alleys, and [lublic grouniis within said city 
for the purpose of placing therein its pôles, wires. and fixtui'es, eonstl- 
tnting its téléphone line within and through said city," reserviug to the 
city the free use of its pôles for fire alarni and police wires. embraced 
the right to construct and operate a local exchange; and, there lielng no 
limitation of the terra of the grant, the company, which afterward pur- 
cliased an existing exchnnge, was not honnd by a limitation in the fran- 
chise tmder which such exchange was coustructed. 

[Ed. Note. — For other cases, see Telegraphs aud Téléphones, Dec. Dig. 
î 10.* 

Rights of telègraph and téléphone companies to use of streets, see 
notes to Southern Bell Téléphone & Teliv-niph Co. v. City of Richmond, 
44 C. C. A. 155; City of Owensboro v. Cumberland Téléphone & Telè- 
graph Co., 99 O. a A. 14.] 

'Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Suit by the City of Vermillion against the Northwestern Téléphone 
Exchange Company. Decree for défendant, and complainant appeals. 
Affirmed. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
ISO F.— 19 
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Thomas Sterling (Jason E. Payne, City Atty., on the brief), for 
appellant. 

J. O. P. Wheelwright and Charles P. Bâtes (E. A. Prendergast, 
Cobb & Wheelwright, and John I. Dille, on the brief), for appellee. 

Before ADAMS and SMITH, Circuit Jiidges, and AMIDON, 
District Judge. 

AMIDON, District Judge. Complainant and appellant, the city 
of Vermillion, S. D., on the 5th day of September, 1895, passed an 
ordinance granting to W. A. Cotteral and others, their successors and 
assigns, for a period of 10 years, the right to construct and maintain 
upon the streets and public grounds of the city, pôles, wires, and 
fixtures proper and necessary for supplying to its citizens communica- 
tion by téléphone, subject to the usual police régulations as to the 
height and location of pôles, etc. Under this ordinance the grantees 
erected a local téléphone exchange. 

On the 16th day of August, 1897, the city at the instance of the 
appellee^ the Northwestern Téléphone Exchange Company, passed 
the foUowing resolution: 

"Resolved by the mayor and city counell of tlie city of Vermillion, South 

Dakota, that tlie right. privilège, and authority is hereby given, ( ) 

granted to the Northwestern Téléphone Exchange Company, its successors 
and assigns, to occupy the streets, alleys, and public grounds vvithln said city 
for the purpose of placing therein its pôles, wires, and flxtures, coustituting 
its téléphone line within and through said city, provided that the location of 
said pôles and wires and flxtures shall be designated by the street committee 
of the city of Vermllllou, with the understanding that ail the costs of prlnt- 
ing ordinances and otherwlse, if any, shall be paid by said téléphone Com- 
pany, and provided that ail wires be at least 25 feet from the ground, and 
that the' city of Vermillion may hâve the free use, if desired, of their pôles 
for fire alarm and police wires, subject to the approval of said N. W. Tel. 
Ex. Co., said pôles to be palnted a uniform color and so set as not to inter- 
fère with public travel on said streets, and shall be set a uniform distance 
from the street line. The privilège granted under this resolution shall not be 
exclusive." 

At the time this resolution was passed the Northwestern Télé- 
phone Exchange Company was engaged in constructing a long- 
distance line from Sioux City, lowa, to Yankton, S. D., passing 
through Vermillion, and one of the objects of the resolution was to 
obtain authority from the city to use the necessary streets for this 
through line. Mr. Wainman, the executive officer of the company, 
however, testifies that at that time the local téléphone exchange in 
Vermillion was owned by a rival company, with headquarters at Sioux 
City, lowa, and that it was the intention of his company to erect a 
local exchange in compétition therewith as soon as the toll line was 
completed. At about that time the Sioux City company became finan- 
cially involved, and entered upon negotiations with the Nebraska Télé- 
phone Company, with headquarters at Omaha, for the sale of its prop- 
erty, including the local exchange at Vermillion, to that company. 
Thèse negotiations resulted in a sale some time during the year 1898. 
The Nebraska Company being, like the Northwestern Company, a 
licensee of the American Bell Company, the motive for erecting a 
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local exchange at Vermillion by the Northwestern Company ceased. 
Arrangements were at once made for connection with the local ex- 
change by the Northwestern Company, and a short time afterwards 
negotiations were commenced which resulted, in the year 1900, in the 
transfer of the local exchange at Vermillion from the Nebraska Com- 
pany to appellee. It was thèse negotiations and transfers which Mr. 
Wainman testifies caused his company not to erect a local exchange at 
Vermillion under authority of the resolution above quoted. 

The 10-year period prescribed by the Cotteral franchise expired 
on the 5th day of September, 1905. The city, claiming that appellee, 
as purchaser of the local exchange, held it subject to that limitation, 
insisted that its right to use the streets for its wires and pôles would 
cease at the end of the period. Negotiations were entered upon look- 
ing to the passage of a new ordinance, but the parties were unable to 
corne to terms which were mutually satisfactory. Finally the city 
passed a resolution requiring the company to remove its pôles and 
wires from the streets, and, the company having expressed its pur- 
pose not to comply with this resolution, the city brought the présent 
suit to hâve the téléphone System of the défendant declared to be a 
nuisance, and the défendant ordered to remove the same from the 
streets. The téléphone company filed a cross-bill, in which it set up 
facts by which it claimed the right to maintain its local exchange with- 
out any further grant from the city. The trial court dismissed the 
bill, and entered a decree upon the cross-bill, adjudging that the de- 
fendant is entitled to maintain and operate its téléphone System within 
the limits of the city, subject only to its police power. The présent 
appeal seeks a review of that decree. 

The case involves, not only the acts of the city council above set 
forth, but also certain statutes of South Dakota, and one provision 
of its Constitution. Section 554 of the Civil Code of the state reads : 

"There Is hereby granted to the owiiers of any téléphone lines operated lu 
thls State * » * the light to use public grounds, streets, alleys and hlgh- 
ways in this state subject to control of the proper municipal authorities as 
to what grounds, streets, alleys or highways said lines shall run over or 
across, and the place the pôles to support the wires are loeated." 

Section 1229 of the Political Code of the state, being part of the 
chapter providing for the organization of cities, vests the city council 
with power "to regulate and prevent the i use of streets and public 
grounds for telegraph and téléphone pôles." Section 3 of article 10 
of the state Constitution provides : 

"No téléphone Une shall be constructed within the limits of any village, 
town or city, without the consent of ita local authorities." 

[1] Upon thèse statutes alone téléphone companies would possess 
a franchise to stretch their lines in streets subject only to the police 
power of the city; but the Constitution imposes an important limi- 
tation upon that right. Counsel for appellee contends that the con- 
sent of the city is confined by the Constitution to the "construction'' 
of a téléphone line, that the franchise to use the streets is derived from 
the state, and that it was not compétent for the city to limit the 
privilège to a term of 10 years, as was attempted in the Cotteral ordi- 
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nance. We cannot accept this position. The Constitution vested the 
city with an absolnte discrétion as to the terms upon which it would 
give its consent. A limitation of the period for which the privilège 
should be enjoyed was net only within the provision of the Constitu- 
tion, but was also justiiîed by the highest wisdom as a proper protec- 
tion of the rights of the city in its streets. Such hmitations are at 
the présent time a prominent feature of sound municipal action. This 
has been the uniform interprétation of similar constitutional provi- 
sions. City of Allegheny v. Miliville, etc., Ry. Co., 159 Pa. 411, 
28 Atl. 202; Mayor v. Houston. Street Railway Co., 83 Tex. 548, 
19 S. W. 127, 29 Am. St. Rep. 679; People v. O'Brien, 111 N. Y. 1, 
18 N. E. 692, 2 h. R. A. 255, 7 Am. St. Rep. 684. The Suprême 
Court of South Dakota has thus construed its Constitution. Speaking 
of that subject in City of Mitchell v. Dakota Central Téléphone Co., 
127 N. W. 582, 584, the court says : 

"It Is qulte apparent from this section of the Constitution that there i9 
reserved to the miinicipality the right to grant or refuse to grant to téléphone 
couipauies the privilège or franchise for establishing a téléphone System with- 
in the municlpality, and that It necessarily follows that, if it had the right 
to refuse to grant such franchise or privilège, it necessarily has the right to 
grant the same upon such terms and conditions as it may choose to impose, 
and, if the téléphone company accepts the conditions, they become hiuding 
upon the company." 

This construction is, of course, binding upon us. 

The right to use the streets, which the statute purports to give, 
being conditioned by the Constitution upon obtaining the consent of 
the municipal authorities, the source of the bénéficiai right would 
seem to be the city rather than the state. Speaking of such a situation, 
the Circuit Court of Appeals of the Seventh Circuit, in, Andrews v. 
National Foundry & Pipe Works, 61 Fed. 782, 788, 10 C. C A. 
60, 66, says: 

"But, though capable of receiving, it could acquire no complète or effective 
right or franchise without the consent, and there is no impropriety, légal or 
verbal, in saying v^ithout the grant, of the city. The ultimaie source of such. 
franchises in ail cases being the state, the différence between municipal Pow- 
er to grant them and authority to consent to the exercise of them is a différ- 
ence of words rather than of substance. The language of the Court of Ap- 
peals of New York in the case of People v. O'Brien, lli N. Y. 1, 18 N. E. 692 
[2 L. R. A. 255, 7 Am. St. Kep. 684], is pertinent: 'This right, under the Con- 
stitution, could be acquired only from the city authorities, and they could 
grant or refuse it at their pleasure. The Constitution not only made the con- 
sent of the municipal authorities indispensable to the création of such a 
right, but, by implication, conferred authority upon them to grant the con- 
sent upon such terms and conditions as tliey chose to impose.' So, hère, not 
by reason of a constitutional provision, but by statute, the ultimate efficient 
right could be acquired only by act and consent of the city authorities, which. 
they could grant or refuse at their pleasure." 

Such, also, was the issue before the Suprême Court in the im- 
portant case of Blair v. Chicago, 201 U. S- 400, 26 Sup. Ct. 427, 
50 ly. Ed. 801. There the state of Illinois granted to a street railway 
the right to construct, maintain, and operate a single or double track 
railway in the city of Chicago, and in and along the streets, highways, 
and bridges of the city, upon such terms and conditions as the city 
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should prescribe. It was urged by the street railway companies that 
the franchise to lay and maintain their Unes in the streets was derived 
from the state, and that the city was confined to their régulation under 
its poUce power, and that it was not open to tbe ciry to Hmit the period 
during which the franchise should be enjoyed. There were amenda- 
tory statutes which gave such color to this contention as to convince 
the lower court and Icad to a powerful dissenting opinion, in which 
three justices of the Suprême Court united. The court, however, 
refused to adopt the construction urged by the raih-oad companies. 
It sums up its views on the subject at 201 tj. S. 458, 26 Sup. Ct. 439 
(50 L. Ed. 801), as foUows: 

"The act under considération nowliere assumes to fis the duration of tlie 
grant, nor excludes the conclusion that It is embraced in the 'tenus and con- 
ditions' which are to be fixed by contraet with the city. lî tJie franchise to 
use the streets, without regard to municipal act.'ou, was fuliy conferred by 
the législative act under considération, theîi the Company had ouly to take 
possession ot the streets, subject to re^lations as to the running of the cars, 
etc., by the city council. On the contrary, under the terras of this act, the 
city, by withholding its consent, eould prevent the use of the streets by the 
corporations. No way is pointed out by which this consent eould be com- 
pelled against the wlU of the council. That body niight, for reasons sufficienf 
to itself, under the terms of this act, by withholding assent. detevuune that 
it was undesirable to hâve the corporatioi.s in control of the use of the 
streets. * » « What, then, was conferred in the franchise granted by 
tbe state? It was the right to be a corporation for the period named, and to 
acquire from the city the right to use the streets uiwn contraet terms and 
conditions to be agreed upon. The franchise conferred by the state is of no 
practicaî value until supplemented by the consent and authorlty of the city 
council " 

The same view is adopted by the Court of Appeals of New York in 
Ghee v. Northern Union Gas Co., 158 N. Y. 510, 513, 53 N. E. 692, 
693, where it is said : 

"The légal effect of the consent, therefore, is the same as if the local au- 
thorities in form granted the franchise." 

We are of the opinion, therefore, that the limitation contained in 
the Cotteral ordinance was vaHd ; and, if the company's right to 
occupy the streets was confined to that ordinance, the décision of the 
trial court was wrong. 

This brings us to the resolution of August 16, 1897. Upon its inter- 
prétation the case turns. If it grants the consent of the city to the 
défendant to place a local exchange in its streets, the decree should be 
affirmed ; otherwise, it should be reversed. 

[2] Counsel for the city urges that extraneous évidence should be 
received to show that the resolution was intended to cover a through 
line only. But the meaning of municipal ordinances, like other législa- 
tive acts, must be ascertained from their language. The record of 
debates in Congress is officiai and contemporaneous with the acts to 
which they relate, and yet they "are not appropriate sources of in- 
formation from which to discover the meaning of the language of a 
statute passed by that bodv." U. S. v. Trans-Missouri Freight Ass'n, 
166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007. Much less can the 
private and undisciosed views of members of a city council be re- 
ceived, years after an ordinance is passed, and after litigation bas 
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arisen, to explain its scope or qualify its meaning. We must, there- 
fore, find the meaning of this resolution in its language alone. 

[3] Counsel first says that the word "line" fairly indicates that 
the resolution was confined to a single through line, instead of a local 
exchange. No reasonable support can be found for such an interpréta- 
tion of the word "line" when used in such expressions as téléphone or 
telegraph line. In popular language the word has a generic meaning. 
We get its true significance in such phrases as "Great Northern Rail- 
way Line," "Northwestern Line," "Merchants' Dispatch Line," "White 
Star Line." In the Constitution of South Dakota the term is used in 
the same sensé. Section 3 of article 10 : 

"No téléphone Une shall lie constructed wlthiu the lirnlts of any city wlth- 
out the consent of its local authorities." 

The same use occurs in numerous statutes of South Dakota and 
other States. It cannot fairly be said, therefore, that the expression 
"téléphone line," in the resolution restricts the grant to a through line. 
This language is equally appropriate to a téléphone exchange. 

[4] There are three features of the resolution which, in our judg- 
ment, make its language fairly erabrace a local exchange : 

(1) It grants to the Northwestern Téléphone Exchange Company, 
its successors and assigns, the right "to occupy the streets, alleys, 
and public grounds within the said city for the purpose of placing 
therein its pôles, wires, and fixtures." If it had been the intent of 
the resolution to restrict the grant to a single line through the city, 
the resolution would much more appropriately hâve specified the 
particular street or streets along whicb the single line should be erected. 

(2) The grant is for a téléphone line "within and through said 
city." Naturally counsel for the city says that "within" can be given 
no significance; that it should be rejected, and the resolution construed 
as if it read a téléphone line through said city. No reason is given 
why the word "within" should be rejected, except that its présence 
militâtes against the construction desired. But it is the duty of courts, 
in ascertaining the meaning of statutes and ordinances, to give efïect 
to every word which they contain, unless there is a clear and impera- 
tive necessity to reject a part of the language in order to give effect 
to the plain meaning of the entire statute or ordinance. In the présent 
case no such necessity is shown. At the time this resolution was 
passed, the Northwestern Téléphone Exchange Company was en- 
gaged in the business of operating local exchanges as well as through 
lines. In fact, at that time the necessity for local exchanges at im- 
portant points as adjuncts of a through line was beginning to be 
appreciated, ànd has since become a well-recognized feature of the 
téléphone business. In no other way can the through line be effective. 
Customers in large towns cannot be troubled to go to toll offices every 
time they wish to use the long-distance téléphone. Under existing 
close commercial and social relations, it is often quite as important 
that business men be enabled to communicate from their offices with 
other cities and towns, as it is for them to communicate with business 
establishments in their own city. So imperative is this necessity that 
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in many cities dual exchanges hâve been established for that purpose. 
Great as are the objections to such a dual System of téléphones, the 
practice has been too gênerai to justify the rejection of the plain lan- 
guage of the resolution hère under considération solely upon the 
ground that Vermillion was already supplied with one local exchange, 
and it could not, therefore, bave been the intent of the parties that 
another local exchange should be established. 

(3) The resolution further provides "that the city of Vermillion 
may hâve the free use, if desired, of their pôles for fire alarm and 
police wires." Thjs language clearly indicates that a local exchange 
was to be established. The use of the pôles of a through line would 
hâve been of no advantage for the purposes of fire aîarm and police 
wires. 

In our judgment, therefore, the resolution of August 16, 1897, 
expresses the consent of the city to the construction and maintenance 
of a local exchange. Under its terms the appellee could hâve erected 
such an exchange. Instead of doing so, it purchased the one which 
was already in existence. It has, of course, with respect to the lines 
so acquired, every right which it would hâve possessed if it had con- 
structed the exchange itself. The wires and pôles became its prop- 
erty. If no resolution had been passed, the Northwestern Company, in 
acquiring the property, would hâve taken it subject to the limitation of 
the Cotteral franchise. But having itself an unrestricted right to 
place wires and pôles in the streets for a local exchange, it may use 
the property freed from the restriction under which it was originally 
placed in the streets. 

This construction does not vest the company with a perpétuai 
franchise. Under section 12 of article 6 of the state Constitution, its 
rights are at ail times subject to législative action, and there are pos- 
sibly other limitations. Omaha Electric Light & Power Co. v. City of 
Omaha, 179 Fed. 455, 102 C. C A. 601. 

The decree is afïirmed. 



KIMMERLE v. FARR. 

(Circuit Ctourt of Appeals, f>ixtii Circuit. .luly 12, 1911.) 

Ko. 2,10G. 

1. Bankeuptcy (§ 303*) — Suit to Avoid Pkei.ekence— Burden and Measure 
OF Peoof. 

Uuder Bankr. Act .Tuly 1, 1898, c. .541. § 60b, .30 Stat. 362 (U. S. Coinp. 
St. 1901, p. 344.5), as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 
799 (U. S. Comp. St. Supp. 1909, p. 1314), the burden of proof is on a 
trustée in banliruptey .seeking to avoid a.s a préférence a transfer of prop- 
erty made by a bankrupt to prove by suflicient évidence tluit the l)ank- 
rupt (1) whlle Insolvent (2) within four nionths of tlie bankruptcy (.3) 
made the transfer in question ; (4) tliat tlie créditer receiviug the trans- 
fer will be tliereby enabled to cbtain a greater percentage of his dçbt 
tiuin other creditors of the .sanie class; and (.5) that the créditer receiv- 
iug the transfer had reasonable cause to believe that it was thereby in- 
tended to give a préférence. 

[Kd. Kote. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

•Fcpr other cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Tbial (§ 105*) — Efeect of Admission of Evidence— Failure to Object. 

Evidence recelved, though incompétent as hearsay or otlierwise, if uot 
reasonably objected to on proper grounds, constitutes évidence in the 
cause. 

[Ed. Note.— For otlier cases, see Xrial, Cent. Dig. §§ 260-266 ; Dec. Dig. 
i 105.*] 

3. Bankeuptct (§§ 166, 303*) — Voidable Préférence— Intention of Debtoe 

■ — Evidence. 

To render a préférence voidable under Banlcr. Act .luly 1, 1898, c. 541, 
§ COb, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), tliere must bave been 
an actual intention on tiie part of tlie debtor to give a préférence ; but, 
where tbe necessary resuit of the transaction was to create a préférence, 
the law will conclusively Impute such intention to the debtor. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 166, 303.*] 

4. Bankruptcy (§ 166*) — Voidable Préférence- Intention of Debtor— Evi- 

dence. 

A presumption of law that a bankrupt in making a paymc-^t or trans- 
fer to a créditer intended to give a préférence does not arise from the 
fact alone that he knew hlmself to be insolvent, nor Is tbe eredltor's be- 
lief that the debtor is insolvent in itself équivalent to a belief that he 
Intends a préférence so as to render the paynient or transfer voidable 
ur.der Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445). 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 166.*] 

5. Bankruptcy (§ 303*) — Suit to Avoid Préférence— Sufficiency of Evi- 

dence. 

Evidence considered in a suit by a trustée in bankruptcy to set aside 
as a préférence a transfer of a mortgage by the bankrupt to défendant 
as security, and held insufflcient to sustain the burden of proof resting 
on complalnant to show that at the tinie of such transfer défendant had 
reasonable cause to belleve that the bankrupt intended to give him a 
préférence, or that such préférence was in fact intended. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan. 

Suit in equity by Charles H. Kimmerle, trustée in bankruptcy of 
the City Bank of Dowagiac, against WiUis M. Farr. Decree for de- 
fendant, and complainant appeals. Affirmed. 

Clyde W. Ketcham and Chas. E. Sweet, for appellant. 
Kleinhans & Knappen and C. W. Hendryx, for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This is a bill in equity filed in April, 
1909, in the United States District Court by the appehant, Charles 
H. Kimmerle, as trustée in bankruptcy of the City Bank of Dowagiac, 
against Willis M. Farr, the appellee, to set aside the assignment of 
a real estate mortgage from said bank to Farr, made within four 
months prior to the filing of the pétition in bankruptcy, on the ground 
that said assignment constituted the giving of a préférence voidable 
by the trustée under section 60 of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 

The District Court being of opinion that the trustée had not sus- 

*For other cases see same toplo & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tained the burden of proof in establishing either that the bank in as- 
signing the mortgage to Farr intended to give him a préférence, or 
that Farr had reasonable cause to believe that such intent existed, 
entered a decree dismissing the bill; from which decree the trustée 
has appealed to this court. 

The City Bank of Dowagiac, a partnership coffîposed of Frank W. 
Lyle, Ira B. Gage, and Léon R. Lyle, had been for many years en- 
gaged in carrying on the business of a private bank in the city of 
Dowagiac, Mich. Tlie officers who had the principal charge and con- 
duct of its affairs were Frank W. Lyle, président, and Ira B. Gage, 
for many years cashier and later vice président. On October 4, 
1907, the défendant Farr, who was treasurer of a local committee 
appointed for the purpose of building a soldiers' monument, appar- 
ently fearing litigation over the funds with other persons claiming to 
be the lawful members of the committee, withdrew from deposit in 
the City Bank ail funds that had previously been deposited in the 
bank to the crédit of the treasurer of the committee, aggregating $2,- 
549.86, and received in lieu thereof a draft in his favor for a like 
amount drawn by the City Bank, by Gage as vice président, on the 
National City Bank of New York, the City Bank agreeing at the time 
to pay Farr interest on this draft until co^lected, as on a certificate of 
deposit. 

Farr retained this New York draft in his possession without pre- 
senting it for payment until February 7, 1908, when he took it to the 
City Bank, and surrendered it to the bank, and received from the 
bank in exchange a certificate of deposit for the amount of the draft 
and interest, $2,567.20. He also received from the bank as collatéral 
security for the payment of this certificate of deposit the assignment 
of a mortgage for $3.000 held by the bank on certain real estate in 
Dowagiac. On the day following this assignment of the mortgage the 
bank closed its doors and suspended business. One week later the 
bank and its individual members filed their pétition to be adjudicated 
voluntary bankrupts. Such adjudication was made, and the com- 
plainant was subsequently appointed trustée in bankruptcy in such 
proceedings. 

The trustée is now seeking to set aside as a preferential transfer 
the assignment to Farr of the mortgage as collatéral security to the 
certificate of deposit. 

[1] Under sections 60a and 60b of the bankruptcy act, as it stood 
after the amendment of February 5, 1903 (Act Feb. 5, 1903, c. 487, § 
13, 32 Stat. 799 [U. S. Comp. St. 1909, p. 1314]), and prior to the 
amendment of June 25, 1910 (.A.ct June 25, 1910, c. 412, 36 Stat. 8.38), 
the burden of proof is on a trustée in bankruptcy, seeking to avoid as a 
préférence a transfer of property made by a bankrupt, to prove by 
sufficient évidence: That the b!..':V.-'.:pt (1) while insolvent (2) within 
four months of the bankruptcy (3) made the transfer in question; 
(4) that the créditer receiving the transfer will be thereby enabled to 
obtain a greater percentage oi his debt than other creditors of the 
same class; and (5) that the creditor receiving the transfer had rea- 
sonable cause to believe that it was thereby intended to give a prefer- 
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ence. Act July 1, 1898, c. 541 (30 Stat. 354); Act Feb. 5, 1903, c. 
487 {Z2 Stat. 797); Tumlin v. Bryan (Fifth Circuit) 165 Fed. lôô, 
167, 91 C. C. A. 200, 21 L. R. A. (N. S.) 960; In re Neill-Pinckney- 
Maxwell Co. (D. C.) 170 Fed. 481, 483. 

It is undisputed that the inortgage was assigned to Farr within 
four months of the bankruptcy, and that, if not avoided, its effect will 
be to give Farr a larger percentage of his debt than other like cred- 
itors. And while the évidence as to the insolvency of the bank at 
the time the mortgage was assigned is meager, f alHng short of the 
requirements stated in TumHn v. Bryan, supra, and would, in large 
part, hâve been subject to exclusion if the action of the court below 
had been invoked thereon by proper objection, yet the fact that the 
bank was then insolvent is not now disputed, and in the présent state 
of the record must be regarded as estabhshed by the weight of the 
proof. [2] Evidence, though incompétent as hearsay or otherwise, if 
not seasonably objected to on proper grounds or excepted to, consti- 
tutes évidence in the cause. Schlemmer v. Railway Co., 205 U. S. 1, 
19. 27 Sup. Ct. 407, 51 L. Ed. 681 ; Dam.son v. Carrol, 163 Mass. 404, 
408, 40 N. E. 185. And see Teal v. Bilby, 123 U. S. 572, 576, 579, 
8 Sup. Ct. 239, 31 L. Ed. 263; Suprême Council of Catholic Knights 
v. Fidelity & Casualty Co. (Sixth Circuit) 63 Fed. 48, 57, 11 C. C. 
A. 96. 

The controlling question in the case then is whether the complain- 
ant has established by the weight of the proof the fact that Farr had 
reasonable cause to believe that by the assignaient of the mortgage it 
was intended to give him a préférence. 

We first proceed to a considération of the principles of law in the 
light of which this question of fact is to be determined. 

[3] 1. Upon the question whether the requirement of section 60b 
that the créditer "should hâve had reasonable cause to believe that 
it was intended thereby to give a préférence" involves the necessity 
of showing that the debtor in fact intended to give a préférence, there 
has been a diversity of opinion. 

In Western Tie Co. v. Brown, 129 Fed. 728, 64 C. C. A. 256, in 
which it was held by the Circuit Court of Appeals for the Eighth Cir- 
cuit that a transaction by which a créditer, without the consent of 
the debtor, appropriated to tlie payment oî his claim property of the 
debtor which happcned to be under his control, constituted a voidable 
préférence, the court said that : 

"an Intention on the part of the insolvent to Rive a préférence by meanis 
of a transfer which he malces is not always indispensaljle to its existence." 

This décision was, however, reversed by the Suprême Court on the 
ground that to constitute a préférence the transfer or payment must 
hâve been the act of the debtor. Western Tie Co. v. Brown, 196 U. 
S. 502, 509, 25 Sup. Ct. 339, 49 L- Ed. 571. cited on this point in 
Rector v. Bank, 200 U. S. 405, 419, 26 Sup. Ct. 289. 50 L. Ed. 527. 

In Parker v. Black (D. C.) 143 Fed. 560, it ws'. held that, if the 
creditor knew or had reason to believe that the debtor was insolvent 
at the time a payment was made on a pre-existing debt, such payment 
constituted a voidable préférence "irrespective of whether the bank- 
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rupt intended to give a préférence or not." To the same effect is 
Benedict v. Deshel, 177 N. Y. 1, 68 N. E. 999. 

On the other hand, in Hardy v. Gray, 144 Fed. 922, 75 C C. A. 562, 
it was held by the Circuit Court of Appeals for the First Circuit, 
after a full considération of the language of the act and a review of 
former décisions, that to render a préférence voidable under section 
60b of the bankruptcy act, and therefore one which must be sur- 
rendered by the creditor receiving it before proving his claim under 
section 57g, there must hâve been an actual intention on the part of 
the debtor to give a préférence or that which the law regards as its 
équivalent, since without the existence of such intention in fact on 
the part of the debtor the creditor cannot be said to hâve had reason- 
able cause to believe that a préférence was intended. The court said: 

"Naturally and justly It wonld be said that no one could be charged with 
a reasonable cause to believe sonietliiug unless tbe soniething existed to 
wblch the belief was supposed to relate. It is true that the ordinary rule 
that a person vvho does an aet is supposed to contemplate what résulta there- 
from, applles to cases of this class, but only as an élément ; and it cannot 
apply even as an élément unless the party who does the act bas a knowl- 
edge o( the essential facts whieh tend to produce the resulting conséquences, 
or at least has a reasonable cause to believe them, or purposely shuts his 
eyes." 

In In re First National Bank of Louisville, 155 Fed. 100, 103, 84 
C. C. A. 16, 19, this court, speaking through Judge Severens, said: 

"But. to niake the réception of paymeut a préférence, the créditer must 
liave had reasonable cause to believe that the debtor was intendlng to give 
him a préférence over other credltors, and we incline to think, vîith the Cir- 
cuit Court of Ap]>eals for the First Circuit (Hardy v. Gray, 144 Fed. 922, 
925, 75 C. C. A. 562), that the reasonable implication of the language is that 
the debtor himself nuist bave intended the préférence. The very word signi- 
fies the doing of a thing with a purpose to give an advantage ; and the con- 
struction which treats the motive of the debtor as inditïerent seems arti- 
ficial and awkward." 

In Rutland County Nat. Bank v. Graves (D. C.) 156 Fed. 168, the 
court said: 

"That, in order to make a paynient a préférence, it must bave been mado 
by the debtor with intent to prefer, and the creditor who received it must 
hâve had reasonable cause to believe that a préférence was intended. To 
enable a trustée to recoyer, the équivalent of both thèse conditions must 
appear." 

To the same effect are Colher on Bankruptcy (8th Ed.) § 60b, p. 671, 
and Tumhn v. Bryan, supra, in vv'hich the Circuit Court of Appeals 
for the Fifth Circuit cites, with apparent approval, both Hardy v. 
Gray and In re First Nat. Bank of Louisville, as holding that the rea- 
sonable implication of the statute "is that the debtor himself must 
hâve intended the préférence." 

After careful considération we now hold, confirming, both upon 
principle and under the weight of authority, the intimation contained 
in Re First Nat. Bank of Louisville, that, under the necessary impli- 
cation contained in section 60b of the bankruptcy act, in order to 
show that a creditor had reasonable ground to believe that a prefer- 
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ence was intended, it must appear that the debtor in fact intended to 
give a préférence. 

2. This rule is, however, subject to the manifest qualification sug- 
gested in Hardy v. Gray, supra, that the intention to give a préférence 
may be shown not merely by proof of actual intent, but by its équiva- 
lent in law — that is, by proof that the necessary resuit of the trans- 
action was to create a préférence — in which case the intention to give 
a préférence will be presumed. Where the inévitable resuit of a trans- 
action between a debtor and creditor is to create a préférence, the law 
will conclusively impute to the debtor the intention to bring about the 
resuit necessarily arising from the nature of the act which he does. 
Western Tie Co. v. Brown, 196 U. S. 502, 508, 25 Sup. Ct. 339, 49 
L. Ed. 571. 

[4] 3. However, a presumption of law that the debtor intended 
to give a préférence does not arise from the fact alone that he knew 
himself to be insolvent. Hardy v. Gray, supra. It will often, if not 
generally, happen that a person, though in fact insolvent, will, while 
continuing his business in the wsual way, make payments without a 
thought of disparagement of other creditors and with confidence in 
his ability to pay them ail. In re First Nat. Bank ôfLouisville, supra, 
page 104, 155 Fed., 84 C. G. A. 16; Tumlin v. Bryan, supra, at 
page 168. 

4. Neither is the creditor's belief that the debtor is insolvent in it- 
self équivalent to a belief that he intends a préférence. In re First 
Nat. Bank of Louisville, supra, at page 104; Tumlin v. Bryan, supra, 
at page 168; contra, Parker v. Black, supra. The creditor, as was 
said by this court in Re First Nat. Bank of L,ouisville, "may share 
in the confidence of his debtor, and may well suppose that the debtor 
while paying him his debt in the common course of business is act- 
ing without any purpose of giying spécial favor." 

5. And as was said by the Circuit Court of Appeals for the Fifth 
Circuit in Tumlin v. Bryan, supra, at page 169: 

"lîeasonable catise t* believe that a préférence was intended cannot be 
held to be proved by circumstaiices that would merely excite suspicion. And 
circumstances may seem suspicions after the baulcruptcy occurs that would 
not appear unusual at the time of their occurrence, and; would then hâve 
presented no 'reasonable cause' on which to foiuid a belief of intended préf- 
érence. Merchants and other business men . constantly continue to make 
payments up to the very eve of failure, and it would be disastrous fo bave 
them set aside on slight proof or mère suspicion. Grant v. National Bank 
97 U. S. 80, 24 U Ed. 971 ; Stucky v. Masonic Savings Bank, 108 U. S. 74, 
2 Sup. et. 219, 27 L. Ed. 640." 

[5] We çome then to consider whether, in the light of the foregoing 
rules of law, the complainant has shown, b}^ the weight of the proof, 
that Farr had reasonable cause to believe that the bank intended by 
the assignment of the mortgage to give him a préférence. 

The material évidence bearing on this disputed question of fact, so 
far as necessary to be recited, is as follows : 

Farr, who had been for about 20 years a depositor in the City Bank, 
and then had a small individual deposit in the bank, testifi.es, in sub- 
stance, that needing, as treasurer of the monument committee, about 
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$2,500 with which to make a payment to the contractor, Rutherford, 
he went to the bank on February 6, 1908, and stated to Lyle and 
Gage, the président and vice président, that he wanted to get the cur- 
rency which he had on deposit represented by his New York draft; 
that they hesitated and said thart there was a financial stress on at that 
time among banks throughout the United States; that people were 
calling for^'their money, and they were a little short ;_ that, if he did 
not actually want to use the money and would let it stay there, it 
would be an accommodation; that they thought the stress would be 
over in three or four weeks, and that the bank was perfectly solvent, 
and that, supposing any crisis should come, the bank had the assets 
and he would be paid; that after quite a discussion, in_ which he said 
he could probably pay the money due out of some private funds, if 
necessary, they finally asked him whether he would not let the money 
stay and accept collatéral for it ; that he took this matter under con- 
sidération overnight, and the next morning went back and said that 
he wanted the money, and had concluded not to take collatéral; that 
they asked him if he had heard any rumors about the bank, and he 
answered that he had heard a little rumor about it, but paid no at- 
tention to it ; that he was questioned also about another matter, and 
said that he had heard that a Mr. Atwood had drawn his money out, 
to which Gage replied that there was nothing in the rumor and that 
Atwood was doing business right along with them, and ofïered to 
show him the bocks, to which he replied that he would take their word 
for that, and did not care to see the books ; that they finally ofïered 
him the real estate mortgage in question, on property which he 
knew; that, before accepting this mortgage, he went to see the at- 
torney for the monument committee ; that this attorney said it would 
not do any harm, and advised him to take the security, which he then 
did; and that he took the collatéral, not for himself particularly, but 
because he felt under obligation to the subscribers to the monument 
fund and thought it was a business précaution. He further testifies 
that he believed their statement that the bank had the assets and that 
if a crisis should come he would be paid; that he had no thought or 
information that the bank was insolvent or anything of that kind; 
that he believed the bank was solid, although he didn't know but that 
it might be short on currency or something of that sort, as ail banks 
were liable to be, and as he knew that ail banks were hedging at the 
time, and using clearing house certificates ; that he did not know that 
either Lyîe or Gage individually owed the bank anything; and that 
he knew their individual properties in a gênerai way and supposed 
from their real estate holdings that they were both perfectly solvent. 
Rutherford, the contractor, corroborâtes Farr to the extent of stat- 
ing that about the time of the failure of the City Bank he applied to 
Farr to pay him $2,500 to enable him to make a cash payment on 
granité he was purchasing for the monument, and that Farr replied 
that the banks were short of currency, and it might be a little slow, 
and he feared he would hâve to furnish the money from his own 
funds. But, on the other hand, Rutherford's testimony as to when the 
payments were made to him is vague and inaccurate, and it clearly 
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appears from other évidence that during ail this time Farr had on de- 
posit, as treasurer, more thàn $2,500 at another local bank which he 
did not draw out, and that in fact he made no payaient to Riitherford 
until July 18th, when he paid him $2,550. 

Lyle, the président of the bank, died before his évidence had been 
taken. 

Gage, the vice président, testified, in substance, that Farr came into 
the bank on the afternoon of February 6th, and presented the draft, 
and said he guessed he would hâve to draw the money on it ; that he 
asked him if he had to hâve it for the payment on the monument, and 
he rather hesitated, and finally said he did not, and he (Gage) remarked 
that if he did bave to, if he would turn over the paper instead of 
using the currency, it would help the bank very much as he knew the 
condition of affairs at that time ; that they were then in the midst or 
close of a panic; that Farr stiU insisted on drawing the money, and, 
after he had explained that he could not use the paper instead of 
drawing the currency, remarked that he had heard rumors, that it had 
been told him that the bank was in a precarious condition, and he 
wanted to proteçt himself by drawing the money ; that he then asked 
Farr to go with him into the back room and talk to Mr. Lyle, which 
they did, and their previous conversation repeated in the présence of 
Lyle; that, after talking with Lyle for a time, Farr left the bank; 
and that the subséquent arrangement as to the assignment of the mort- 
gage as security was made entirely between Farr and Lyle. He fur- 
ther testified that at that time the money market was very tight ; that 
the banks in the cities were issuing clearing house certificates, and it 
was practically impossible for any country bank to get deposits which 
they had in financial centers to draw against, though drafts would 
go through the clearing house ail right ; that at that time if a customer 
came in he sometimes asked him if he could not use exchange or 
a certificate or something like that, but that if he insisted on the 
money he got it; and that the City Bank did not discount any paper, 
but borrowed and deposited as collatéral, and thereby kept up its re- 
serve. He further testified that, while he supposed the bank was 
securing Farr, the thought never entered his head that they were pre- 
ferring him over other creditors, and he did not bave any idea but 
that the bank was solvent and could pay everybody at the time, al- 
though he states that naturally he knew that they were putting Farr 
in a better position than the other creditors. 

It further appears that in a former case in the crimmai court in 
which Gage had been indicted he testified that he first learned or be- 
came satisfied that the bank would hâve to close at a conférence be- 
tween the members of the firm and their attorneys after supper on the 
night of Saturday, February 8th; that this décision was arrived at 
after some discussion and argument in regard to the insolvency of 
the bank; and that he then believed and insisted that the bank was 
solvent; although he admits that he confessed insolvency at the time 
the bank was closed, and that tbere was no substantial différence in 
the condition of the liabilities and assets of the bank as they existed 
on February 7th and on February 8th. 
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It further appears from the testimony of the trustée that the great- 
est borrowers in the bank at the time it failed were I^yle, the prési- 
dent, who owed it about $132,000 in notes and overdrafts which had 
been going on approximately three or four months, and Gage, the vice 
président, whose notes and overdrafts at the time the bank ciosed and 
for about three months prior thereto amounted to about $29,000; 
and that the total assets of the bank, as given by its books, including 
the notes of Lyle and Gage, amounted to $230,644.56; and the trustée 
expressed the opinion that the bank was insolvent for several years 
before it ciosed. There was, however, no évidence whatever as to the 
liabilities of the bank, and no other évidence as to the financial condi- 
tion of either Lyle or Gage, either as to assets or total liabilities; the 
sole fact appearing being that within a few days after the bank sus- 
pended business they filed voluntary pétitions in bankruptcy. 

It further appears that on February 8, 1908, the day after this 
mortgage was assigned, the books of the City Bank showed that it 
had a crédit with the National City Bank of New York of $103.41, 
after paying ail drafts, and that, after the closing of the doors of the 
City Bank, the National City Bank of New York paid the trustée in 
bankruptcy the sum of $2,132.56 as a balance due the bankrupt estate. 

The évidence also shows that on February 6th Farr's individual 
balance on deposit in the City Bank was $240.45 ; that on the 7th his 
account was credited with a deposit of $17.02, and debited with a 
check of $197.34, leaving a balance to his crédit at the suspension of 
business of $60.13. There is conflicting évidence as to whether this 
$197.34 check was given for a feigned purpose in order to reduce his 
balance in the bank; but it is inconclusive in character, and need not 
be hère set out. 

There is also hearsay évidence to the effect that a few days after 
the bank's failure the local attorney for the monument committee, 
whom Farr consulted in référence to accepting the mortgage as col- 
latéral, and who appears inferentially to hâve drawn the mortgage, 
boasted in the présence of several persons that he had known that the 
bank was shaky and had taken care of his clients, who withdrew their 
funds or obtained security, although Farr's name was not mentioned 
in this connection. The testimony in this case was by stipulation taken 
by dépositions before a notary public. At the time the dépositions 
were taken the défendant objected to the questions calling for this 
évidence as hearsay statements not made in Farr's présence and in- 
compétent, and also moved to exclude the testimony of one of the wit- 
nesses, but no ruling was made on the objection or motion by the 
notary public, and the witnesses were permitted to answer; and, so 
far as the record discloses, neither thèse objections nor the motion 
were called to the attention of the court at the hearing or any ruling 
of the court invoked thereon or any exception taken in any manner 
at the hearing to the admission of thèse answers. Upon the question 
whether the case of White v. Wansey (Sixth Circuit) 116 Fed. 345, 
347, 53 C. C. A. 634, is to be regarded as controlling authority in sup- 
port of the proposition that under the circumstances this évidence is 
now to be regarded as admitted without objection and by consent and 
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as now constîtutîng a part of the évidence in the case, to be considered 
for what it is worth, the court is not agreed ; but, witHoUt determining 
this question, it is sufficient to say that in the opinion of a majority 
of the court, even if considered, its character is sUch that it is not 
controlling of the case or of suificient weight to change the conclusions 
otherwise reached by the entire court. 

In addition to this it should be stated that Karr's attempted explana- 
tion of why he did not turn over the New York draft to Rutherford 
as a payment on aecount is evasive and unsatisfactory. 

Upon the whole, after a careful considération, the conclusion is 
reached that the complainant has failed to show by the wéight of the 
proof regarded by the members of the court, respectively, as now con- 
stituting part of the évidence to be considered in the case, that Farr 
in receiving the assignment of the mortgage had reason to believe that 
a préférence wàs thereby intended. While we concur in the view 
expressed by the leamed district judge who tried the case below, that 
the reasons which Farr allèges for insisting upon the payment of the 
draft in currency were not the sole and probably not the controlling 
reasons for his action, and hâve no doubt but that hë ' was alarmed 
about the condition of the bank, we think, with the trial judge, that 
neither the feeling of alarm and anxiety which exists among de- 
positors in banksat a time of gênerai financial dépression and anxiety, 
such as is shown in this record to hâve existed at the time thèse trans- 
actions occurred, nor even thé suspicion which the weight of the proof 
indicates that Farr may well hâve entèrtained, and did in f act enter- 
tain, as to the condition of the bank, is, in the light of the other évi- 
dence, sufficient to establish the fatt that in receiving the assignment 
of the mortgage he had reason to believe that the bank intended there- 
by to give him a préférence. 

Under the meager évidence in this record as to the exact financial 
condition of the bank and of the individuar members composing the 
fîrm, we do not think that it satisfactorily appears from the weight of 
the évidence thàt the officers of the bank then contemplated its sus- 
pension of business or insolvency, or that in assigning the mortgage 
to Farr they intended to give him a préférence over other creditors. 
It is our opinion that upon the whole the weight of the proof, és- 
pecially the testimony of Gage, indicates that they believed the finan- 
cial depressiofi would soon be over and that the batik would be able 
to continue in business and meet its obligations, and that they as- 
signed the mortgage to Farr as collatéral, not for the purpose of giving 
him a préférence over other creditors, but rather for the purpose of 
satisfying his mind as tô the condition of his claim so that he would 
not insist upon the immédiate withdrawal of currency from the bank 
and precipitate a condition of afïairs which in the then prevailing finan- 
cial condition might resuit disastrously to the bank. The évidence dis- 
closes no motive whatever on the part of the officers of the bank for in- 
tending to prefer Farr over other creditors; on the contrary, tney ap- 
pear to hâve àcted as they did in the expectation that by thus tiding over 
matters with him they would be able to keep up the bank as a going 
concern and eventualiy relieve its embarrassment. 
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While it is true that tlie financial condition of the officers who were 
its principal debtors, may hâve been siicii that it was clearly impossible 
for them to discharge their obligations to the bank and to make its 
insolvency inévitable, so that in assigning the mortgage to Farr an 
intent to give him a préférence would hâve to be imputed to them as 
an inévitable resuit of the action taken, under the doctrine of Western 
Tie Co. V. Brown, 196 U. S. 502, 5,08, 25 Sup. Ct. 339, 49 L. Ed. 571, 
supra, it is sufficient to say that this condition of affairs is not shown 
in the évidence. What was the exact financial condition of the indi- 
vidual officers of the bank or of the bank itself and what was in fact 
the bank's financial prospect under the situation known to its officers 
is a matter of mère conjecture; and conjecture cannot supply the 
deficiency in the proof. The only positive évidence on this point is 
the testimony of Gage, who states unequivocally that the thought 
never entered his head that the bank was giving Farr a préférence and 
that he had no idea but that the bank was solvent, and who appears to 
hâve believed up to the very hour of its suspension that the bank was 
in fact solvent and to hâve opposed its suspension to the very last. 
In the face of this évidence there is no sufFcient inference to be drawn 
from the meager évidence in the record that either officer of the bank 
then realized that there would be any such loss on their Personal 
■loans from the bank as to make a collapse of the bank inevitab'e or 
imminent; and the entire conduct of its officers is consi<;tent with the 
statement which, according to Farr's statement, they made him at the 
time that they believed the financial stress would be over in à few 
weeks, and that, even if a crisis should corne, the bank had the assets. 
■ We therefore hold that upon the entire évidence the trustée bas 
not shown by the weight of the proof that the bank by the assign- 
ment of the mortgage to Farr intended to give him a préférence, and 
has failed to show that Farr, in receiving the assignment of the mort- 
gage, had reason to believe that a préférence was thereby intended. 

The decree of the District Court dismissing the bill of complaint will 
accordingly be affirmed, and the appeai dismissed, with costs. 
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3143; Dec. Dig. § 1169.*] 

*For other cases see same topic & § numbee in Dec, & Am. Dlgs. 1907 to date, & Bep'r Indexes 
189 F.— 20 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Giuseppe Calicchio and others were convicted of a criminal offense, 
and they bring error. Affirmed. 

Olcott, Gruber, Bonynge & McManus (W. M. K. Olcott, Terence 
J. McManus, and Albert Levy, of counsel), for plaintiffs in error. 

Henry A. Wise, U. S. Atty., and Félix Frankfurter, Asst. U. S- 
Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment con- 
victing Giuseppe Calicchio, Giuseppe Morello, Ignatzio Lupo, Nicholas 
Sylvester, Antonio Cecala, Salvatore Cina, Vincenzo Giglio and 
Giuseppe Palermo of making counterfeits of the $2 silver certificate 
of the United States and of the United States $5 bill, in violation of 
section 5414, U. S. Rev. Stat. (U. S. Comp. St. 1901, p. 3662), and 
of making plates to do so in violation of section 5430 (page 3671), 
and of keeping possession of the aforesaid counterfeits in violation 
of section 5431 (page 3671). Cina and Giglio did not join in the writ, 
and no one appeared for Palermo at the hearing. 

The trial occupied four weeks. The case of the government de- 
pended upon the testimony of Comito, one of the counterfeiters, who 
turned informer, and of his mistress, Katrina, corroborated in many 
particulars by other witnesses and by circumstances. There can be no 
doubt that there was évidence to sustain the conviction of ail the de- 
fendants. The plaintiffs in error rely upon varions assignments in- 
tended to show that the trial on the whole was not a fair one. It is 
particularly urged that Lupo and Morello could not hâve been con- 
victed but for the unfair atmosphère that was created by the prosecu- 
tion. As this charge of unfairness is serions and made sincerely, and 
the sentences imposed were severe, we shall consider the assignments 
relied upon seriatim. We may remark preliminarily that, while things 
were said and donc in the long trial which are much to be regretted, 
they create a more violent impression when brought together on this 
hearing than they could hâve made as they occurred separately at the 
trial from time to time. The record shows on the whole great regard 
for the défendants' rights, and the charge in particular was f uU, clear, 
and unexceptionable. 

First. Nicastio, a witness of défendants, examined in support of 
an alibi for Morello, was asked on cross-examination : 

"Q. Ask liim if lie was arrested in January, 1905, at Busbwick and John- 
stou avenues, Brooklyn? Mr. Towns: Objected to as incompétent, irrelevant 
and inimatei'ial. Ttie Ck)urt: You niay ask liini. (Exception.)" 

This exception was good, but the question was not answered. Then 
followed this question: 

"Q. Ask him whetlier he Ivnows whether lie was arrested for blaekmail or 
not by Ijleut. VacharrisS Mr. ïowns: Object to the form of the question, 
ïhe Court: He may answer if he knows what it was for. (Exception.)" 

The particular ground of objection is not intelligible to us. There 
is no defect in form, and if there be any error, it was apparently 
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harmless because the witness answered that the judge discovered "it 
was ail lies, and he was honorably discharged." 

Second. Terrenora, one of the défendants' witnesses, examined 
particularly as to défendant Morello, who was his stepbrother, testified 
that Morello was arrested in April, 1903, and that his own brother 
Vincent had been arrested and the whole family frequently searched 
by détectives. In the direct examination of this witness on thèse 
subjects, the government gave the foHowing warning: 

"Mr. Sinith: I want to caution iny learned friend that this is opeiiing the 
door to a Une of testimony that I shall go into quite exhausti\'eiy." 

Upon cross-examination the government proceeded as follows: 

"Q. Do you know that your brother Vincent to-day Is under indietment 
for having in his possession counterfeit bills? Mr. Towns: Objected to as 
incompétent, irrelevant. The Court: Overruled. (Exception.) A. No, sir. 
* ♦ * Q. Do you know that Giuseppe Morello was arrested on April 
13, 1903, as the principal in the murder of Beruedetto Mardonia, who was 
found eut up in a barrel? Mr. ïowns: Ob.iect to the form of the question 
as incompétent, irrelevant and immaterial. The Court: Overruled. (Excep- 
tion.)" 

We do not understand what is meant by the objection to the form. 
The substance of the question related to the arrest of Morello in 
April, 1903, which was brought out on direct. 

"Q. Do you know that the last two people that were seen with Mardonia 
were Giuseppe Morello and Ignatz Lupo? A. That I don't know, and that 
Is not true. Mr. Towns: I object. The Court: Overruled. (Exception.) 
Q. How do you know that is not true? A. Why did they leave them out; 
why didn't they keep them and give them the electric chair? Q. How do 
you know they were not the last nien to see them? A. I don't know; 
I know there was about thlrty arrested for that case; that I know. Mr. 
ïowns : Objected to as incompétent, irrelevant, and immaterial, and highly 
prejudiclal to the other défendants. Xhe Court; Overruled. (Exception.)" 

Thereupon the court said: 

"I sustain the objection that it is prejudiclal to the other défendants 
and cannot be used against them at ail and must not be. You are not to 
assume, gentlemen, that it is true at ail. I only permit It because Mr. 
Morello's counsel insisted upon going into this, and haviug done that the 
district attorney may ask about it." 

We think this was a proper disposition of the matter. Morello's 
counsel had opened the door. 

Third. Sylvester, one of the défendants, was asked on cross- 
examination : 

"Q. Where were you on the lôth of December, 1909? A. December 15, 
1909, I was arrested. Mr. Towns : I move to strike out. The Court ; 
Denied. (Exception.) * * * Q. Were you arrested on the 15th day of 
December, 1909, for burglary In the second degree ? Mr. Towns : Objection. 
The Court; Sustained. Mr. Towns; I move to withdraw a juror. The 
Court; Denied. (Exception.)" 

The objection was sustained, and the question was not answered. 
We think the court was right in refusing to withdraw a juror. 

Fourth. Oddo, a witness for défendants, called to account for 
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Lupo's movements, testified on direct examination tHat Lupo liad busi- 
ness trouble, and did not want to meet his creditors. On cross-ex- 
amination he was asked : 

"Q. Did he ever tell you that Lleut. Petrosini of tlie New York police 
force went over to the dobk at Hoboken and got $30,000 worth of his goods 
that were being shipped to Messina? (Objection. Overruled. Exception.) 
Q. Did he ever tell you that? A. No, sir." 

The question can be justified as relating to a subject brought eut 
upon the direct examination, and the answer was calculated to malce 
it harmless. 

Fifth. Tali, a witness for the défendants, called to prove Morello's 
prolonged illness, was asked on cross-examination : 

"Q. Do you know anytbing about Mr. Morello while he was abfoad in 
îtaly? A. No. Q. Do you know ànything about his being convicted in Italy? 
A. No, sir. Q. Do you know ànything about that? Mr. Towns: Objected to. 
The Court: Overruled. (ESceptlon.)" 

It will be noticed that this question was not answered, and it would 
not hâve been ertor to permit it to be answêfed inasmuch as the same 
question had been answered without objection immediately before. 

"Q. Do you know anytMng , about Mr. Morello while jtie was abroad in 
Italy? Mr,- To-\vns: I take an exception, to the district attorney's question 
as improper, incompétent, and immaterial, and framed for the purpose 
of having the jury in this Case consider things' that are not in the case, 
and it Is not compétent or pertinent hère, or relevant, what Mr. Morello 
mày hâve done in Italy. The Court: The district attorney has asked the 
question, and the jury will draw no inference because he asked such à 
question." 

The question was never answered. 
: Sixth. During a heated colloquy between ail concerned, the district 
attorney spoke of the défendants' counsel as being backed by a crowd 
of thugs, which remark the court ordered to be stricken out and so 
corrected the obvions impropriety. 

Seventh. Burke, a government witness, testified that Capt. Flynn 
of the Secret Service, found a revolver on Cecala the day he was ar- 
rested.: 

"Mr. Towns : I admit the revolver was found on the défendant. Mr. 
Smith : Tiien I olîer it in évidence. Mr. Towns : I object to It. I think 
this revolver was found on Mr. Cecala, but I object to it as being Incompé- 
tent and irrelevant testlmony. The Court: It may stand. This revolver 
was found on him when he was arrested. Mr. Towns: Exception. Revolver 
marked 'Bxhibit 78.'" 

Callaghan, a government witness, was examined as follows as to 
Morello : 

"Q. Was there anytbing on that bed when he got up? A. Right under 
his back he was lying on a pillow, and right under his baclc was a .44 
ealiber revolver fully loaded. Mr. Towns: I move to strike out this 
testimony that right under his back was a .44 ealiber revolver, as being 
incompétent, irrelevant, and prejudicial to Morello's caseï in that he 
brings an extraneous and unrelated matter into the case. It is not claimed 
that he resisted the officers in any way, and t respectfuUy submit, if your 
honor please, that the introduction — Mr. Smith : It was ail introdueed 
some time ago without objection. Otiicer Henry testified to It without any 
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objection on the part of Mr. Towns. The Court: Motion denied. Mr. 
Towiis: Exception." 

Rubano, a government witncss, testified that when he started to 
searcli Lupo's room, Lupo protested, saying, "What do you want?" 
Witness saw him reach his hand into the drawer, and witness opened 
the drawer and found a revolver, which he turned over to Chief Flynn. 
It was a Coït aiitomatic, caliber .25. 

"lîeceived in évidence asjaijis^t Lupo — Exhibit 100. Revolver offered in 
evideiice, objected to by Mr. Towns as incompétent, irrelevaut and im- 
material — was not fomid on Lujio, but foinid in liis liouse. Overruled. 
(Exceiition.) Let it stand for the présent agaiiist Lupo, but not agaiust 
the others." 

Flynn, a government witness, testified that he found a .32 caliber 
revolver on Cecala. 

"Mr. Towijs: Move to strike out the testimony with regard to his revolver. 
Overruled. (Exception.)" 

It was of course no proof that the.se persons in connection with 
whom revolvers were found had committed the crime of counterfeit- 
ing. At the same time the fact was a part of the history of what took 
place, and we do not think that any one of the deferidants was injured 
by the proof of it, or by the ofïer of the revolvers in évidence. 
Eighth. Comito, a government witness, was asked on direct : 
"Q. Did Cecala say anything to you about Morello when you left Morello's 
house"? Mr. Towns: Objected to. I would lil^e to knovv what year. Q. 1909? 
A. He told me this gentleman hère Is Giuseppe ^Morello and is the same man 
who has been implicated in the 'Itarrel Slurder.' Mr. Towns: I move to strike 
out as irrelevant, incompétent, and ask that it be stricken out. Motion de- 
nied. Mr. Towns: I move to withdraw a juror upon that statement of the 
district attorney. Motion denied. Mr. Byrne: I ask your houor to grant me 
an exception to the refusai of the court to withdraw a juror. The Court: Yes. 
Mr. I5yrne: I ask your honor to grant my exception to a remark made in the 
course of this trial by the Assistant United States Attorney conducting it in 
which he said: 'It is a well known fact that he was' — meaning that Morello 
was arrested in connection with the 'Barrel Murder.' The Court: He will 
strike that out. The .iury will disregard any référence to the barrel murder. 
Mr. Barra: An exception on behalf of Oaliechio to the remarks of the ^Istiict 
attorney. The Court: The jury will disregard the question entlrely." 

The question was improper, should not hâve been asked, and should 
hâve been stricken out. The arrest of Morello for the murder proved 
nothing. Still we think the court corrected the error by stating that 
the jury should disregard any référence to the barrel murder. 

Ninth. Comito, a government witness, was asked on cross-exami- 
nation : 

"Q. Can you fix positively within three or four days, the time when 
you say Morello and Lupo and the rest of thèse défendants hère assem- 
bled in the little house that you had occupied with liatrina, the tirst 
montli of your living in Hlghlands, and when, as you say, Salvatore des- 
troyed the bills? (Objected to as already gone over. Sustained. Excep- 
tion.)" 

He had already testified on cross-examination that this occurred 
on the last days of February or the first days of March, and it was 
within the discrétion of the trial judge to say how often this same 
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matter could be gone into. The same witness on cross-examination 
was asked : 

"Q. You hâve testifled that you printed that two-dollar MU (showlug). 
The Court: Never mlnd about that; what is your auestlon? Mr. Byrne: 
That is the basis of the question, if your honor will bear with me I 
propose as quiclily as possible to frame it. The Court: If you désire to 
aslf any question, aslt a question, and do not recite the testimony. If you 
cannot comply with that order, take your seat. Now go on. Mr. Byrne: 
I talîe an exception to your honor's reniarli. The Court : Now you niay 
talie your seat right now. Mr. Towns : Would your honor — The Court : 
Talie your seat. Now, Mr. District Attorney, do you désire to ask this wit- 
ness any further questions?" 

While we think counsel should hâve been permitted to ask his ques- 
tion and to continue his cross-examination, there is nothing to show, 
and we cannot believe, any défendant was prejudiced by what oc- 
curred. 

Tenth. Devoti, a government witness, testified on cross-examina- 
tion that he had spoken to one Vassi whose house was subsequently 
searched and some of thèse counterf eit notes found there : 

"Q. What did you say to Vassi and what did he say to you? Mr. 
Smith : Objection on the ground that It is incompétent, irrelevant, and 
Immaterial. (Sustalned. Exception.)" 

If counsel had intended to rely upon such an exception as this, he 
.should hâve stated some ground upon which the conversation with 
Vassi would be compétent. 

Eleventh. Henry, a government witness, was recalled for further 
cross-examination and this occurred: 

"Q. Ever been In Illinois? (Objected to as incompétent, irrelevant, and 
immaterial.) ïhe Court: I think this should hâve been gone over before. 
You cannot open up a gênerai hlstory of this witness now. Mr. Towns : 
As long as the witness is In court, I may recall him for cross-examination 
at any time. The Court : It is not a matter that would hâve escaped 
attention. If a man has cross-examlned a witness and has inadvertently 
overlooked a question, the court will permit him to be recalled ; but to 
open up wlde and spend the time now is too late. (Overruled. Exception.) 
Q. Hâve you ever been in Joliet? Mr Smith: Objected to as incompétent. 
Irrelevant and immaterial. (Same ruiing. Exception.) A. I would rather an- 
swer that question." 

There was nothing in the direct examination to justify this question. 
Nor was there apparently any effort to show its materiality. We think 
it was within the discrétion of the trial judge to exclude it. 

Twelfth. Paradies, a witness for the government, testified that he 
had received a counterfeit $5 bill in his store at Highlands in June, 
1909, from an Italian, which he deposited in his bank, and which the 
cashier punched as counterfeit. This would of course hâve been 
irrelevant and immaterial but for the fact that the bill was subse- 
quently identified by Spécial Agent Flynn as one of the counterfeits 
in question. 

Thirteenth. Flynn, a government witness, testified that he had re- 
ceived from the other government agents some lithographie stones on 
which he had found the outline of the counterfeits. One of the stones 
was then submitted to the jury. 
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"Mr. Towns: Object to this proceeding. The Court: Mr. Reporter, take 
on the minutes that the jury is now permitted by the court to examine 
the inscription and marlîs upon the stone in évidence, said to hâve been 
found at Calicchio's, and said to be admitted by hini to be his. The 
jury is now allowed to inspect those stones, and I give you an exception." 

The grounds of objection are not stated, but probably were, first, 
that the stones had not been sufficiently identified as CaHcchio's, and, 
second, that they had been altered; but it had been sufficiently proved 
by previous witnesses that thèse stones did come from Cahcchio's 
room, and that the only altération was the cleaning of them. The 
same witness was asked : 

"Q. Tell us what attracted your attention to thèse particular couuter- 
feits, or how did you flrst learn of their being passed? A. By coniplaiuts 
from banks and nierehants. Mr. Towns: Objected to as irrelevaut and 
incompétent. The Court: He may state that his attention was called to 
them by complaints. (Exception.) Many of them were sent to witness 
in response to letters and téléphone calls. Mr. Towns : Move to strike 
out ail the statenient about some bills being sent to him. The Court: The 
$5 bills you are referring to? A. Both twos and fives. The Court: That 
are charged in the Indlctment were sent to him? Mr. Smith: Yes. Mr. 
Towns : Exception. Thèse bills came from différent localities covering a 
radius of 100 miles. Mr. Towns: Same objection. (Same ruling and excep- 
tion.)" 

We discover no error in thèse ruiings. The same witness testified 
that he had bought 10 of thèse counterfeit $5 notes for $17 in marked 
bills, and that he found three of thèse marked bills on the défendant 
Cecala when arrested: 

"Q. And -on the 15th, when Cecala was arrested, thèse three marked 
bills were found on his person. Is that right? A. Yes, sir. Mr. Towns: Ob- 
jected to as incompétent, irrelevant, and immaterial as against any one except 
Cecala, and as against Cecala objected to as Incompétent, irrelevant, and im- 
material and not properly identified. (Overruled. Exception.) • * • Wit- 
ness gave out the money on the 13th and got the counterfeits on the 15th, and 
on the 15th he took this marked money which he had given to the purchaser 
from Cecala. Mr. Towns: I object to the three bills going in évidence. The 
seller is a myth, and two days bave elapsed when in a roll of $221 on a man 
who is dealing in groeeries, thèse three bills are alleged to hâve been found. 
The Court: Your motion is to strike out thèse bills that he purchased, and 
the three marked bills that he testified about, and the évidence regarding 
them on the ground that you hâve stated? 5Ir. Towns: Yes. (Denied. Ex- 
ception.)" 

We see no error in this. 

Fourteenth. Lupo, one of the défendants, testified on direct that 
he had killed a man in Italy in self-defense, named Salvatore Morello. 
On cross-examination he was asked: 

"Q. Did you ever know or learn what the action in the court of Italy 
was in regard to your murder of Salvatore Morello? The Court: I will 
not allow the word 'murder' ; he says he shot him. Q. Now, did you ever 
hear or learn what the action of the court of Italy was in regard to your 
shooting a man? Mr. Towns: I object. (Overruled. Exception.) A. I don't 
know what they did. Q. Did you ever learn that you were convicted in 
Italy of a wlllful and deliberate murder? Mr. Towns: I move to strike 
out that question, and ask the court to instruct the jury to disregard it. 
(Motion denied. Exception.) A. I don't know it. Q. Did you ever know 
that proceedings were had in Italy on the 12th of March, 18t)9, in which 
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Salvatore Gonzezzo testiflèd, M. Strazzerl, G. Angeri and V. Soudan, and 
aftèr the testimony of those witnesses was given, y ou were convicted of 
a deliberate and willful inurder? Mr. Tûwris: That I object to as belug 
Ughly improper and a question based upon facts not in évidence and as 
a cliaracteristic by tbe district attorney of sometblng that never occurred. 
The Court : I don't lînow whetber it did or did not ; he may asli whetlier 
he ever learned that fact. Mr. ïowus: I object to it on bebalf o£ ail the 
défendants. (Overruled. Exception.)" 

The inquiry as to what occurred in Italy was germane to the ex- 
amination in chief, though irrelevant. Moreover, the court, in his 
charge, corrected any préjudice on the part of the jury, saying as to 
Lupo: 

"l'ou must not consider the action of the authorities in Italy. , 'Dismisa 
that l'rom your mlnds, so far as there has been a référence to it, if y ou 
heard any référence to it." 

Fifteenth. Rosalia Cina, the wife of the défendant Cina. and 
Giovannina GigHo, the wife of the défendant Gigho, were examined 
on behalf of ail the défendants except their husbands, but we discover 
no merit in the exceptions taken to their testimony. 

Thè record would hâve béèn much better without many of the fore- 
going matters, but we are satisfied that no harmf ul error was com- 
mitted which would justify a new trial. ïhe judgment is affirmed. 



PIONKER S. S. 00. V. JENKINS. 

(Circuit Court of Appeals, Sixth Circuit. July 11, 1911.) 

No. 2,113. 

1. SnlppiNG (§ 88*)— Peiîsonal Injueies— Questions FOB JuKT. 

In, an action by a trim operator in employ of a coal company asrainst 
a steauiship company for Personal injuries, sustaiiied by falling into an 
open hatch while loading the vessel, held, that the court properly submit- 
ted to the Jury the question of the right of the plfiintiff to be on the 
vessel as , established by custom and the defendant's knowledge of such 
custoui. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 353-360; Dec. 
Dig. § 86.*] , 

2. Appeal and Ebror (§ 724*) — Assignments — Gbound oii Objection. 

Where the ground of the objection on which an assignment was based 
was not stated, the assignment cannot be considered. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. § 2997; 
Dec. Dig. § 724.*] 

3. Shipping (§ 86*) — Peesonal Injuries — Evidence. 

IH an action against a steamship company for Personal injuries re- 
■ceived by plaintiff, while asslsting to load a vessel, in falliug into an 
opeu hatch, a question was asked as to a custom of the trim operator, 
euch as plaintiff, going down on the deck of the boat to look after his 
machinery, and the answer was that it was a gênerai custom for him to 
do so, and that!"when he was starting a boat was practically the only time 
he had to look after the machinery, while it was high up out of the water, 
and that he did thls by going down on the deck of the boat, taking ad- 
vantage of that time because they would roU from 10 to 12 cars In such 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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large vessels before they sUfted when they started." Eeld the answer 
was not immaterial nor subjeet to the objection that It related merely 
to an Indlvidual habit, and that its object was to create a right of plain- 
tiff to be on the deck of the vessel and a corrélative duty of défendant. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 353-360; Dec. 
Dig. § se.*] 
L Evidence (§ 147*) — Admissibility — Négative Testimont. 

In an action by one Injured by falling Into the hatcb of a vessel, testl- 
mony by witness in answer to an inquiry as to the condition of the hold 
with "référence to being dark or otherwlse," that it was pitch dark, that 
you eould see nothing at ail, and that there were no llghts down In the 
hold, but that afterwards when he came back he saw lights, was not 
merely négative. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 435-437; Dec 
Dig. § 147.*] 
6. Shipping (§ 86*) — Personal Injuries — Négligence — Question fob Jury. 

In an action agalnst a steamshlp company for Personal injuries front 
falling into an open hatch while engaged in loading the vessel. hcld that, 
under the évidence and circumstances, it was not error to refuse to hold 
as a niatter of law that "an open hatchway on a ship provided with the 
usual coamings Is not évidence of négligence," but that such question was 
properly submltted to the jury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 353-360 ; Dec. 
Dig. § 86.*] 
6. Shipping (§ 86*) — Personal Injuries — ^Conteibutoet Négligence — Ques- 
tion FOB Jury. 

In an action against a steamship company by a trim operator for In- 
juries sustained by falling in an open hatch In loading tlie vessel, held, 
that the question of plaintlfTs contrihutory négligence was for the jury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig, §§ 353-360; Dec. 
Dig. § 86.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by David L,. Jenkins ag'ainst the Pioneer Steamship Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

S. H. Holding (Goulder, Day, White & Garry and Holding, Masten, 
Duncan & Leckie, on the brief), for plaintiff in error. 

R. B. Newcomb (Skiles, Green & Skiles and A. G. Newcomb, on 
the brief), for défendant in error. 

Before SEA^RENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. The défendant in error, who was 
plaintiff below, sued plaintiff in error, as défendant, on account of 
injuries received by the plaintiff in falling through an open hatchway 
and into the hold of the steamship D. R. Hanna, owned by the défend- 
ant, and controlled and managed by agents doing business at Cleve- 
land. Shortly before the accident the steamer had been made fast to 
the dock of the Pittsburgh Coal Company, at Cleveland, for the pur- 
pose of being there loaded by the Coal Company with a cargo of coal. 
The loading was being done by a machine belonging to the Coal Com- 
pany and located upon its dock, by means of which machine cars of coal 
were dumped into a chute and carried therethrough into the hold of 

■♦For other cases see same topic & § numeeb in Dec. & Am, Dlgs. 1907 to date, & Kep'r Indexas 
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the vessel. Plaîntiff was trim operator, în the employ of the Coal 
Company, upon the loading machine, his station being upon a platf orm 
several feet above the deck and amidships ; f rom which station the 
trimming was directed by means of machinery there worked by the 
operator in connection with a télescope communicating with the chute 
and extending through the hatchway. The Hanna was a large vessel, 
having 32 hatches, each 10 feet wide and 48 feet long, being 12 feet 
f rom center to center, with coaming about 8 inches high. The distance 
between two hatches with chains on was 2 feet. Each hatch cover 
was composed of 10 telescoping plates, 5 on each side, worked by ma- 
chinery from the center toward the ends of the hatch. When the 
hatch was entirely open, a passageway of about 3 feet was left be- 
tween the cover plates and the side of the ship. But 28 of the Hanna's 
hatches could be loaded without removing the beat from the slip and 
ending her about. Accordingly hatches 1 to 28, both inclusive (count- 
ing from the bow), were entirely open for the purpose of loading. 
Hatch No. 29 was open at the center for some distance, the extent 
being in confîict. After loading had been in progress for a few 
minutes, the télescope being in No, 28 hatch, where the loading began, 
plaintifï in coming from the side of the boat opposite the dock back to 
the machine, for the purpose of resuming his station upon the plat- 
form, fell through the opening in the cover of hatch 29. There was 
trial by jury, and verdict and judgment for plaintifï. The errors as- 
signed relate to the questions of (1) plaintifï's right to be upon the 
vessel at the time of the accident; (2) defendant's alleged négligence; 
and (3) plaintifï's alleged contributory négligence. 

1. Plaintiff's right to be upon the deck. 

The pétition allèges that during the work of loading it became nec- 
essary and proper for plaintiiï to go aboard the boat (a) "in pursuance 
of the request and invitation of" the captain of the boat; (b) "in 
pursuance of (plaintiff's) duties in safely carrying on said work of coal 
loading"; and (c) "in order that the work of loading said boat coulil 
be properly, safely and expeditiously carried on to the benefit of both 
the Pittsburgh Coal Company and said défendant." 

There was testimony tending to show that it was the duty of the 
trim operator, as the loading of the vessel was about to begin (or per- 
haps just after it started), and after the télescope had been inserted 
in the hatch, while the boat was still high out of the water, to descend 
to the deck, oil the sheaves and look after the cables and trimming 
machinery and see that they are in good condition ; that this is practi- 
cally the only time the trim operator bas to perform this duty; that 
it was the gênerai custom at the Pittsburgh Coal Company's dock for 
the trim operator to take this course ; that plaintiff always did so, and 
that he had in that capacity trimmed the Hanna at least four times at 
the dock in question during the then présent season and once during 
the previous season. The greater part of this testimony was received 
without objection. Plaintiff also testified that just before the loading 
began the master of the boat, on leaving, asked plaintiff to "keep an 
eye" on the mate, and that if anything should go wrong or it should 
be necessary to "wind" the boat around, he call the master by tele- 
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plione. Plaintiff further testified that immediately after the work of 
loading was begun the conditions proved sucli as to make it necessary 
for him to go to the deck and examine his cables ; that he did so ; 
that he found the water was being pumped too rapidly out of the boat, 
causing her to get "real high," and he accordingly walked over to the 
further side of the boat to ask the mate "to stop pumping the water, 
as if she got up too high we could only get a couple of cars at a time 
in without shifting," that the mate sent orders to the engineer accord- 
ingly ; that plaintiff started back to look at the cable on the other side 
of the machine and to go aboard the "rigging," in doing which he 
walked across hatch 29 and into the opening. No motion for directed 
verdict was made at the close of the testimony. Défendant requested 
no instruction touching plaintiff's right to be upon the deck at the time 
of the accident. 
The jury were instructed that: 

"If the plaintiff had any duty which from time to time called him to the 
declî, whether that duty related to the care of the machine which he was 
operating or a conférence with any of the officers of the boat, or if, in the 
customary way of operating the trim machine, it was the habit of the 
trim operator to pass from time to time upon the boat, and the défendant 
knew that that was the habit of the trim operator, then the duty rested upon 
the défendant to use ordinary care for the safety of any such person, who 
thus had the right, or was linown to the défendant to be in the habit of 
passing upon the deck of the vessel" — 

[the instruction regarding the custom of going aboard the boat being 
later in the charge limited to "a custom of gôing aboard to perform 
some work related to the matter of loading the boat or related to the 
matter of the loading machine," with the express instruction that, in 
order that such custom be effective, it must be found that the défend- 
ant knew that plaintiff had such custom, "or that the loader or the 
trimmer had the custom to go aboard the boat for the purpose of per- 
forming work in relation to the loading"; that the instruction was 
not "intended to apply to a mère custom except that which has a 
foundation upon the performance of some work by the trim operator 
in connection with the loading of coal"; and that unless the plaintiff 
was "rightfully" on the deck, "either by reason of some work or some 
known custom which he (défendant) recognized and knew of," the 
plaintiff could hâve no right to recover]. The idea of a duty owing 
by défendant to plaintiff as a mère volunteer was thus excluded. 

[1] The only exceptions taken by défendant to the charge of the 
court on this branch of the case were, first, "to the submission to the 
jury of the right of the plaintiff to be upon the vessel as established 
by custom, and as to whether the défendant knew of such a custom, 
there being no évidence that the défendant knew of any such custom" ; 
and, second, to the part of the charge contained above in brackets, to 
which counsel announced "the same exception, in that there is no évi- 
dence that the défendant had any knowledge." The évidence above 
stated, in our opinion, tended to show defendant's knowledge of the 
alleged custom. Under thèse two exceptions défendant assigns error 
upon several extracts from the charge. It is perhaps enough to say 
that such assignments are not based upon proper exceptions. But 
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assuming that they were, we think the criticisms presénted are not 
Well taken. 

[2] The only remaining assignments, so far as argued, relating to 
this branch of the case are directed to the admission of certain testi- 
mony as to the custom in question. As to one of thèse assignments 
(the fonrth) it is enough to say that the ground of the objection on 
which the exceptions and assignments are based was not stated. This 
assignment can therefore not be considered. Burton v. Driggs, 20 
Wall. 125, 133, 22 L. Ed. 299; Erie R. R. Co. v. Schomer, 171 Fed. 
798, 805, 96 C. C. A. 458. 

The objection on which the first assignment is based was that the 
défendant was not apprised of the custom. This objection was not 
good. The question of knowledge was for the jury. 

[3] The remaining assignment is based upon an objection of im- 
materiality to a question as to the custom at the dock at the time of the 
accident and prior thereto, "with référence to working on the 'D. R. 
Hanna' and other boats of that type, with référence to the trim 
operator, such as Jenkins was, going down on the deck of the boat to 
look after his machinery, and, if so, when did he do it?" Défendant 
disclaimed exception to the form of the question. The answer was: 

"It Is a gênerai custom and Tule for the trlmmer, and when he is start- 
Ing a hoat is practically the only tlme he gets to look after his machinery, 
on the boat, when the boat is high up ont of the water, and he gets a very 
good chance to look at his sheaves and cables and at the machinery under- 
neath which he cannot do at any other tlme. Q. How does he do that? 
A. He generally goes down on the deck of the boat. He takes advantage 
of that time, you ëee, because they roU from 10 to 12 cars in those 
large vessels before they shift when they start." 

This testimony is criticised as relating merely to an îndividual habit, 
and that its object was to "create a right of plaintifï to be on the deck 
of the vessel and a corrélative duty of défendant to hâve regard for 
such right." We do not so consider the testimony, and do not think it 
open to the objection of immateriality. 

2. Defendanfs alleged neglect of duty. 

Defendant's négligence is alleged in plaintiff 's pétition to con^ist, 
first, "in having and permitting to exist said open hatchway imme- 
diately next to and adjacent to said coal loading machine, without 
having said open hatchway protected or guarded in any manner what- 
soever" ; and, second, in failing to warn the plaintifï in any vi'ay "of 
the existence of said open hatchway either by verbal notice or by the 
présence of lights or otherwise." There was évidence tending to show 
that when a vessel of the size and type of the Hanna was at a dock 
of the size of that hère in question, there was a gênerai custom, at the 
time and place in question, to open only the hatches that were imme- 
diately to be worked or filled; that the hatches which could not be 
worked or filled, as the vessel was then located, if open at ail should 
be wide open; and that open hatches should be lighted by lights in 
the hold, if electrically lighted, otherwise by lights on deck. The 
object of such précautions would manifestly be to prevent one being 
misled by the fact of a partly open or unlighted hatch in stepping upon 
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it to his possible injury. Such custom would surely be a reasonable 
one. The teslimony as to its existence was in conflict. The testimony 
on the part of the plaintiff tended to show that hatch 29 was open for 
only 4 to 6 feet of its length, thus leaving upwards of 42 feet, or 
seven-eighths of the hatch closed ; also that this opening was not 
sufficiently lighted, either by Hghts upon the deck of the vessel or on 
the dock or in tlie hold, to enable one to discover this comparatively 
small opening. The reasonable infereiice froni this testimony on the 
part of the plaintiff is that there was nothing in the appearance of 
hatch 29 to indicate to one walking thereon that it was partially open, 
but that one stepping upon the hatch and seeing it for the most part 
covered and unlighted would naturally infer, in view of the custom 
stated, that it was entirely covered and safe to walk upon. Plaintiff 
testified that as he started to go across hatch 29 a member of the crew 
was standing thereon. There was also testimony that after plaintiff 
fell through the hatch, the operator on the coal tipple, who was at- 
tracted by plaintiff's cries, himself fell into the same opening, and 
that two others barely escaped the same mishap. On the other hand, 
the testimony of the défendant tended to show that the custom re- 
ferred to did not exist; that the hatch in question was kept open ac- 
cording to gênerai custom for purposes of ventilation, as well as to 
afford a view of the cargo, hold floor and water compartment; that 
the hatch was open for one-half to two-thirds of its length and easily 
seen by means of lights upon both dock and deck, as well as lights 
burning in the hold. The défendant rcquested no instructions regard- 
ing the alleged custom of keeping umised hatches closed or lighted 
during the process of loading. It presented, however, request No. 1, 
as follows: 

"Plalutiiï cannot recover in this action uiiless détendant were guilty of 
some breach of duty vvhich it owed plaintiff. It did not owe plaintiff any 
duty to keep covered 29 hatch nor to wholly uncover it. An open hatcliway 
on a ship, when provided with the usual coamings, is not évidence of 
négligence on the part of the shipowner." 

This request was denied. The court, after stating plaintiff's con- 
tentions as to the existence of the custom respecting the closing of 
unused hatches in the process of loading, and their opening to the full 
extent when open at ail, said; 

"If there was no custom at ail of either of thèse sorts, then plaintiff is not 
entitled to recover hère, becanse he predicatcs his claim upon the prop- 
osition that there was a eustoiii which gave ri se to a duty with respect 
to the method of dealing with thèse hatch covers, and that the défendant 
did not perform that duty which it owed to hiui. So that, if you find there 
was not any such custom, then the plaintiff is not entitled to recover in 
this case, for you would not hâve an establishment by a prépondérance of the 
proof of the defendant's négligence." 

Immediately following the paragraph just quoted the court said: 

"It is contended by the plaintiff that there were insufficient lights about 
thèse hatchways, and, on the other hand, it is contended by défendant that 
the lights were ample. Upon that the jiroof is in conflict. It is for you 
to say, under ail of the testimony that bas been presented to you, what, 
în your good judgment, the truth is. AVbat were the lights that were 
there? Were they such as under ail the circumstances and surrouudings. 
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as tliey bave been presented to you In the proof, a reasonably prudent man 
woiiltl ordlnarily put in such a situation, liavlng regard to the safety of 
persons ]ike the plaintiff who mlght hâve a right to be there, if you flnd 
that he had such a right? If the provisions by way of light and se on 
were such as a person of ordinary prudence would customarily furnish 
nnder such circumstances, then there would not be any négligence because 
the légal duty resting upon the défendant there would hâve been per- 
formed." 

Exception is taken and error assigned upon the giving of the first 
])aragraph of the charge above set ont. Exception was also taken 
"to the submission to the jury as to whether the Hghts were sufficient 
lights." The principal argument in support of the exception to the 
first paragraph of the charge quoted is that the existence of the al- 
leged custom is denied by a number of witnesses better qualified by 
expérience and observation than were those testifying to the existence 
of the custom ; and that in thèse circumstances it was error to submit 
to the jury the question whether the claimed custom was estabHshed ; 
in other words, that the proof so clearly preponderated against the 
existence of the alleged custom that it would be the duty of the court 
to set aside a verdict based upon such custom. A number of authori- 
ties are cited in support of that proposition. Passing the fact that no 
motion or request for direction of verdict was made, we are unable to 
say that the testimony of the nonexistence of the alleged custom is 
given by witnesses of qualification and expérience superior to that 
possessed by those who testified to the existence of the alleged custom, 
nor that the évidence of the nonexistence of the custom in any way 
preponderated over the évidence in favor of its existence. 

The submission of the question whether there were sufficient lights 
to disclose the opening in the hatch is criticised upon the proposition 
that the Hanna carried the usual lights upon vessels of her type. But 
while there was no testimony that provision for such lights upon this 
vessel was not made, there was testimony from which the jury might 
properly in fer that neither the dock lights nor the deck lights suffi- 
ciently disclosed the hatch opening, and that the lights in the vessel's 
hold were not such as sufficiently to light the opening, whether from 
the failure of the light below the hatch in question to be in commis- 
sion or from other causes. Not only was there testimony that the 
four people, two of whom fell through the hatch opening and the 
other two of whom barely escaped that expérience, saw no light 
therein, but such expérience had some tendency to show the absence 
of sufficient light. 

[4] It is urged, however, that the testimony of the absence of light 
is négative, and so, under the well-known rule, cannot be allowed to 
prevail against positive testimony of those having means of informa- 
tion and Personal knowladge. The testimony of the operator of the 
tipple, in answer to an inquiry as to the condition of the hold with 
"référence to being dark or otherwise" testified "It was pitch dark; 
you couldn't see nothing at ail. * * * You could not see the open- 
ing at ail ;" and in answer to the question, "Were there any lights 
down in the hold of the boat?" answered "None that I seen at ail 
then," adding that, "After I come back from supper, after supper 
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hour, it was lit up then ;" and in answer to the question "The time you 
fell in, there was no light in the hold?" said, "There was no Ughts 
there at that présent time." The testimony, therefore, as to the in- 
sufficient lighting of the hatch opening was not merely négative. See 
Baltimore & O. R. Ce. v. O'Neill (C. C. A.) 186 Fèd. 13, recently de- 
cided by this court. 

The refusai to give defendant's request No. 1 is alleged as error, 
especially upon two propositions, first, that the plaintiff had no îm- 
pHed invitation to go upon the deck of the vessel; and secondly, that 
an open hatchway on a ship, when provided with the usual coamings, 
is not évidence of neglect of duty on the part of the shipowner. In 
support of the first of thèse grounds counsel cite The Rochambeau 
(D. C.) 176 Fed. 826, and the décision of this court in Cyborowski v. 
Transit Co., 179 Fed. 440, 445, 102 C. C. A. 586. We think this 
ground is not well assigned, in view of the évidence which we hâve set 
out. See Pioneer S. S. Co. v. McCann, 170 Fed. 873, 96 C. C. A. 49, 
where the question of invitation is discussed and pertinent authorities 
cited. 

In support of the second ground counsel cite, among other cases, 
Home v. Hammond Co., 71 Fed. 314, 316, 18 C. C. A. 54. In the 
latter case it was held that : 

"Au open hatchway on a ship, iwovided wlth the usual coamhigs, Is not 
ordinarily évidence of négligence on the part of the shipowner as regards 
one eniiDloyed in loading a vessel." {Italics ours.) 

What is said in that case must be considered with référence to its 
peculiar facts. That the case is distinguishable from the one we are 
considering appears by the following extract from the opinion: 

"Tlie necessitles and usages of commerce, and the unitorm testimony 
by ttie admiralty courts to the existence of this rule, alilie when it is in 
issue and vchen it is not, so support it, not only with référence to the 
main declj, but also with référence to between-decks, that It cannot be 
gainsaid. Of course, lilie ail rules disposing of issues of mixed law and 
tact, the courts are not permitted to follow it implieitly except In what 
may be classed as ordinary cases. That the case at bar is of that charac- 
ter is plain, unless it be for the faet that the i)erson who left the hatchway 
open did not leave any light in its neighborhood. ïhe cases are at 
variance as to the effiect of a circumstance of this character. The Gladio- 
lus (C. C.) 22 Fed. 454, 456; The Victoria (C. C.) 1?, Fed. 4.^, 44; The 
Argonaut (D. C.) 61 Fed. 51 T, 518. We are, however, relleved from deter- 
mlning whether this fact makes the circumstauces of the case extraordinary, 
because, when the defendant's employés came up through the hatchway, 
they found the stevedores about it with lamps and candies, as already 
stated ; and there is no évidence from which the .iury could flnd that it 
was not lighted as well as eustomary or practicable, or whether the de- 
ceased fell by reason of the want of light or through his own haste and 
inattention." 

[5] It is clear to our minds that the court did not err in refusing the 
requested instruction, first, because we think the jury would naturally 
and properly hâve understood that the défendant would not be liable 
from the mère fact that No. 29 hatch was open, provided notice of 
the same was sufficiently indicated by lights ; and second, because the 
requested instruction ignored both the alleged custom regarding the 
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closjng and lighting of unused hatches during the process of loading, 
and the testimony of insufficient lighting. In view of this testimony, 
we think défendant was not entitled to an instruction that, as matter 
of law, it owed plaintiff no duty to "keep covered 29 hatch nor to 
wholly uncGver it" ; nor, as matter of law, that an open hatchway, 
under the testimony presented as to custom and insufficient lighting, 
furnished no évidence of négligence. See, in this connection, Burrell 
V. Fleming, 109 Fed. 489, 47 C. C. A. 598 ; West India & P. S. S. Co., 
Ltd., V. Weibel, 113 Fed. 169, 51 C. C. A. 116. The question whose 
admission is made the subject of an assignment relating to this branch 
of the case is not supported by statement of ground of objection, and 
so cannot be considered. 

3. Plaintiff's alîeged contributory négligence. 
Défendant presented the following requests: 

"(2) If you find that hatch No. 29 was so llghted that its condition 
could hâve been observed by plaintUC before he wall^ed into it, as claimed 
by him, he cannot recover In this action, and your verdict will be for de- 
tfendant. 

"(3) It is in évidence that plaintiff had been engaged upon the Pittsburgh. 
coal docli for several years previons to the accident, and he miist be pre- 
sumed to hâve possessed on the night of the accident Isnowledge in regard 
to the position of the hatches of the D. R. Hanna. And if you find that 
he proeeeded across hatch No. 29 when it was so dark that he could not 
see whether the hatch was open or closed, then he ought not to hâve 
proeeeded across the hatch wlthout a light, and having so proeeeded he 
was guilty of contributory négligence and cannot recover in this action." 

Thèse requests were refused, and errors assigned thereon. The 
jury were instructed as foUows: 

"But even though you should find that the plaintif! had a right to be on 
this deeli ; even though you should find that, as respects the plaintifC having 
a right to be on this deck (as I am assuming you will bave found, on this 
theory), there was a failure on the part of the défendant to properly deal 
with the subject of opening that hatchway; and even though you found 
that it did not furnish sulBcient light to justify the conclusion that it had 
performed its duty, as I bave deflned its duty, still the plaintiff would not 
be entitled to recover in this case unless, in respect to the matter of falllng 
through this hatchway, he himself was at that time in the exercise of 
ordinary care for his own safety; for one bas no right to recover who 
himself contributes to the injury which he receives by his own failure to 
exercise proper care, which is ordinary care for his own safety. If, In 
passing a long from the northwest corner of No. 29 — ^if that is the corner at 
which he was standing just before the accident — he, in passing on top of 
the hatch cover of No. 29, going over towards his machine, was not exercis- 
Ing reasonahle care for liis own safety, and, in conséquence of that failure 
on his part to exercise ordinary care for his own safety, fell into this 
open hatchway and was hurt, he has no right to recover." 

Plaintiff in reply to the question what there was to prevent his 
walking between 29 hatch and 28 hatch had testified: 

"I thought it was the safest way to walk across 29 hatch, for the simple 
reason it was dark on that side of the machine — there was no light there 
■ — ^and it was made dark by the pan and the télescope being down, and I 
did not want to walk along in between there because the space is uarrow 
and there is chains in there, and also clamps that they clamp on the 
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hatches and a fellow mlght tmnble and go down lu tte hold, so I walked 
across 29 hatch." 

It is clear that the second request présents too strict a rule of dili- 
gence on plaintiff's part, in that it éliminâtes the consiJeration of due 
care, and makes the plaîntiff négligent in case he could by any means 
hâve discovered the fact that the hatch was open. 

[6] In view of the charge of the court as actually given, and in 
view of the testimony of the plaintiff just quoted, as well as the other 
testimony in the case to which we hâve before referred, including the 
évidence of the alleged custom and the fact that a member of the crew 
was standing upon hatch 29 at or about the time plaintiff started to 
cross the same, we think the trial court would not hâve been justified 
in holding, as matter of law, that plaintiff was guilty of contributory 
négligence in proceeding to cross the hatch when it was so dark that 
he could not see whether it was opened or closed. 

We hâve carefully considered ail the assignments properly raised 
and so far as argued, and are of opinion that no error is shown. 

The judgment of the Circuit Court must accordingly be afifirmed. 



RUST I.AND & LUMBEK CO. V. WIIEELER et al.t 

(Circuit Court of Appeals, Elghth Circuit May 1, 1911.) 

No. 3,477. 

L LOGS AND LOGGING (§ 3*) — CONTBACT FOB SaLE OÏ TiMBEE— CoVENAWT OF 

Wabeanty. 

Plaintiff and défendants entered into a eontract which recited that 
plaintiff was the owner of a tract of land described, and of the cypress 
timiier on other lands adjacent, with the right to eut and remove the 
8anie; that in considération of $34,000. to be paid as specified, plaintiff 
agreed to sell défendants ail of the timber on said tract owned by It, and 
ail of such cypress timber on the other lands. witb the right to at once 
enter upon the premises and eut the timber and manufacture it into lum- 
ber ; that the lumber should remain the property of plaintiff, but should 
be released in lots of 1,000,000 feet and become the property of défend- 
ants when certain payments were made on the eontract. It further pro- 
vided that when the purchase priée of $34,000 should be fuUy paid plain- 
tiff would convey to défendants by quitclaim deed, "ail the timber and 
timber rights held by It on the lands herein above described," and it 
covenanted to forever warrant and défend "the title to tUe property 
herein conveyed" against the lawful claims of ail persons whomsoever. 
Beld that, such eontract was not one for the conveyance only of such 
title or Interest as plaintiff might hâve in the timber, but an unqualified 
agreement to convey the fuU title to such timber on full payment and 
to warrant and défend such title. 

[Ed. Note. — For other cases, see Logs and Logglng, Dec. Dig. § 3.*] 

2. Deeds (i 121*) — Estâtes and Intbrests Cbeated — Opebation or Quit- 
claim. 

The title to real property or to an tnterest therein may be as effectu- 
ally conveyed or transferred by deed of quitclaim as by any other form 
of conveyance. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 394-400; Dec. 
Dig. § 121.*] 

•For otlic.r c£.sea see same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

t Keliearlng denied August 2L 131X. 
189 F.— 21 
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S.'JuDGitENT (I 699*)— PÉRSONS Conci-udiJd— Persons TTltimateet Ltatîle— 

Notice and Opportunity to Dépend. 
A judgment against a défendant who has a riglit of action over agulnst 

a tWrà party because tiereof, is coneluslve upon the latteï, Wheve It liad 
• : notice of the action and took full charge of the défense, upon every is«ue 

Involved thereln. 

[Ed. Note.— For other cases, see Judgment, : Cent Dlg. |§ 1223, 1224 ; 
, Dec. pig, § 699.*] 

4. Judgment (§ 699*) — IjOGs and Logoing (§ 3*)— Sale of Standing Timbee 
-t-Bbeach op Wabranïy or Title— Meastjbe op, Damages; 

PlaintifC sold to défendants the timber on certain lands with a cove- 
nant of warranty of tltle. In an action brought by a third party against 
défendants, which was defended by. plaintlff, défendant was eotnpelled 
to pay for the tiniber froni one tract practically ail of which défendants 
had removed. Held that, as between plaintlff and défendants the judg- 
ment was couclu.slve as to the quantity of such timber, but that the 
value flxed by such Judgment was not the measure of défendants' rlght 
of recovery against plaintlff for breaeh of warranty, which was the 
same proportion of the entlre purchase money as the quantity of timber 
lost by fhe suit was of the entlre quantity contracted for. 

■[Ed. Note. — For other Cases, see Judgment, Dec. Dlg. § 699;* Logs and 
Logging, Dec. Dlg. § 3.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Suit in equity by the Rust Land & Lumber Company against J. 
W. Wheeier, H. B. Wheeler, L. C. Wheeler, and C. B. Paul, doing 
business as copartners under the name of J. W. Wheeler & Co. De- 
cree for défendants, and complainant appeals. Afïirmed. 

ïhls suit is by the appellant, the Rust Land & Lumber Company, a Wis- 
consin coi'poration, which will be called thè Land Company, to recover of 
the appellees as copartners, $6,000 and 6 per cent, interest thereon from 
May 9, 1905, upon their promlssory note for that amouni made to the Land 
Company May 9, 1902, aud to establish a vendor's lien upon certain prop- 
erty described In the bill for which it is alleged sald note was glven in part 
pay ment. Upon the final hearlng the Circuit Court rendered a decree for 
the défendants, to reverse which the Land Company prosecutes this appeal. 

The facts as shown by the testlmony, and found by the Circuit Court, are, 
in substance: That on May 0, 1902, the Land Company then claimlug to be 
the absolute owner of the N, E. ^ of the N. E. 14 of section 4, townshlp 17, 
range 4 west, in Ashley county, Ark., and the cypress timber then standing up- 
ou certain otJier lands in that county with the rlght to eut and remove said 
timber therefrom, sold to the défendants Wheeler & Co. ail of the timber 
upon the tract of ,land described, and the cypress timber upon said other 
lands at the agreed price of $34,000 to be paid as specified in a written 
contract for such sale and purchase that day made between the Land Com- 
pany and Wheeler & Co., which contract recites that the Land Company 
is the ovyner of the land, timber and rlghts above mentloned ; that the sec- 
ond party, Wheeler & Co., desires to purchase from the flrst party ail the 
cypress timber, rlghts and privilèges enumerated, as well as tlie timber 
upon the lands owned by the sald flrst party, and that in considération of 
the sum of $5,000 cash in hand paid by the second party to the flrst party, 
and the further sum of $29,000 to be paid as evidenced by five promissoiy 
notes of eveu date herewith, with interest from date at 6 per cent, per anuum 
payable annually ; one for $5,000 lu six moutbs, and the remalnlng tour 
notes belng for $6,000 each, payable respect! vely, on November 9, 1903, 1904, 
1905, and 1906, the flrst party hereby agrées : 

•For other cases see same topic & 5 ndmbbk in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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"(1) That the second party may at any tlme after date enter upon the 
above-descrlbed premlses or upon any part thereof in the usual naanner of 
logging, * * » and eut and remove therefrom to thelr sawmlU plant 
in said eounty ail of the timber hereinabove mentioned, and manufacture 
sald legs and timber into luraber. 

"(2) The sald flrst party further agrées that from time to tlme during the 
perlod of this contract, whenever the payments of principal made to it by the 
said second party * ♦ * exclusive of the flrst payment, shall amount to 
more than four dollars per thousand f eet, board measure, for the lumber 
so manufactured, * * • it will, upon the request of such party release 
in lots of not less than one million feet at any one time, said lumber, which 
Shall thereupon become and be the absolute property of sald second party ; 
but it is expressly agreed and understood that uutil such release is executed, 
the title to said timber, logs and lumber reniains in the flrst party. 

"(3) When the purchase price of $.34,000 with interest, shall hâve been 
fully paid, and the second party shall hâve performed ail the conditions 
herein required by them to be performed, the flrst party will, by quitclaim 
deed, convey to the second party ail the timber and timber rights held by 
it on the lands hereinabove described. 

"(4) The flrst party covenants that it vs^ill f crever warrant and défend 
the title to the property herein conveyed against the lawful claims of ail 
persons whomsoever. 

•'And on the part of the second parties it is agreed: (1) That they -will 
well and truly pay the purchase price hereinabove specifled and in the manner 
required. * * * " (Signed by the respective parties.) 

The défendants, pursuant to said contract, eut and removed from the landa 
described therein the greater part of the timber growing thereon at the 
tîme of the contract. In September, 1903, a iirs. M. E. Foote brought suit 
In the chancery court of Ashley eounty. Ark., against the défendants to 
recover from them the possession of said N. E. ^/^ of the N. E. ^ of section 
4, and the value of the timber eut and removed therefrom by them, claiming 
tiîat she was the absolute owner of sald land and timber. Upon being 
served with summons in that suit, the défendants gave to the Land Com- 
pany notice thereof, and requested it to défend the same because of its 
covenant to warrant to them the title to said timber. The I^and Company 
thereupon undertook the défense of sald suit in the name of the défend- 
ants ; employed couiisel who took exclusive charge and control thereof, 
alleged that the Land Company was the lawful owner of said 40-acre tract 
of land, and of the timber thereon, which timber it sold to Wheeler & Co., 
and authorized them to eut and remove the same from the land. But upon 
tue trial Mrs. Foote was adjudged to be the absolute owner of said land, 
and of the timber removed therefrom by the défendants ; and judgment was 
rendered in her favor for the possession of the land, and $6,.556.66 as the 
value of the timber ; the quantity of such timber being found by the couri 
to be l,333,.333i^ feet of cypress, and 40,000 feet of oak, logs. The judgment 
was afiirmed by the Suprême Court of Arkansas November 5, 1906, upon ap- 
peal thereto by the Land Company In the name of the défendants, january 
31st following, William A. Gilchrist, who was the vice président of the Land 
Company and the manager of its lands in Arkansas, paid said judgment in 
full, and took an assignment thereof in his own name for the benefit of 
the Land Company, caused exécution to issue thereon against the défendants, 
and placed the same in the hands of a sheriff to be levied upon, and satisfled 
from, their property; and the exécution was so levied by said sheriff. 

Wheeler & Co. paid their notes to the Land Company as they matured 
except the one last maturing, which is the note in Suit, and upon that had 
paid the interest to May 9, 1905, at the time of the Foote judgment, and 
afterwards offered to pay the remalnder, upon satisfaction by the I^and 
Company or Gilchrist of that judgment, which they retused to do. Upon 
final hearing the Circuit Court found the facts to be substantially as above 
stated ; also that the quantity of timber taken by the défendants from said 
•lO-acre tract as found by the state court, viz., 1,373,333 feet of logs, was 
15.6 per cent, of the entire quantity of timber sold by the Land Company 
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to the défendants for $34,000; that défendants were entltled to recoup or 
recover from the Land Company that per cent of said $34,000 wlth interest, 
whlch amount It found to be $7,849.92, and dlsmlssed for want of equlty 
the original liill of the Land Company at its costs, and upon défendants' 
cross-blll adjudged that upon payment by Wheeler & Co., to Gilchrist, within 
40 days, the sum of $7,840 wlth interest thereon at 6 per cent, (beiug the 
amount then due upon the unpaid note of Wheeler & Co., to the Land 
Company) less the costs of this suit, that the Land Company, Gilchrist and 
the sherifit be perpetually enjoined from collecting the Foote judgment from 
Wheeler & Co., and awarded Wheeler & Co. judgment for their costs. 

J. M. Moore and John B. Jones (W. B. Smith, J. Merrick Moore, 
and W. H. Fitzhùgh, on the brief), for appellant. 

N. W. Norton (Norton & Hughes, on the brief), for appellees. 

Before HOOK, Circuit Judge, and RINER and REED, District 
Judges. 

REED, District Judge (after stating the facts as above). The as- 
signments of error urged in the brief of appellant's counsel are that 
appellant's warranty in the contract of May 9th is void ; or, if it is 
not, that the court erred in holding the decree of the state court in 
the Foote suit to be conclusive upon the appellant ; and in the amount 
of damage it awarded défendants for the alleged breach of said war 
ranty. 

[ 1 ] The contention of the appellant that its agrëement of warranty 
is void and of no effect rests upon the ground that a covenant of war- 
ranty in a conveyance of real or personal property is no part of the 
conveyance, is independent thereof, and does not enlarge the estate 
granted ; that by its contract appellant only agreed, upon payment of 
the purchase price of the timber, to convey by "quitclaim deed" to 
défendants such title or interest as it had therein; and inasmuch 
as it was determined by the judgment and decree of the state court 
in the Foote suit that it had no interest in or title to such timber, 
if that is the efïect of that décision, there was nothing to which its 
agrëement of warranty would attach, and it is, therefore, void — ■ 
citing, in support of such contention, Kountz v. Davis, 34 Ark. 596, 
Reynolds v. Shaver, 59 Ark. 302, 27 S. W. 78, 43 Am. St. Rep. 36, 
and cases of like irnport. But in those cases the quitclaims were only 
of the right, title, or interest, of the grantors in the property, and not 
conveyances of the property itself. 

We do not agrée with appellant that by its contract of May 9th, it 
only agreed to quitclaim to Wheeler & Co. such title or interest as 
it might hâve in the timber it sold them. In determining the méaning 
of that contract it must be considered as a whole. It recites that the 
appellant is the owner of the 40-acre tract of lànd described (which, 
of course, includes the timber standing and growing thereon) and 
also ail of the cypress timber, upon what is called a cypress brake 
which included said 40-acre tract, with the right to enter upon and 
eut and remove the timber therefrom; that the second party desires 
to purchase ail of such cypress timber, as well as the timber upon 
the 40-acre tract owned by appellant ; and in considération of the sum 
of $34,000, to be paid as specified, the appellant agrées that the second 
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party may at any time after the date of the contract enter upon said 
premises and eut and remove ail of the timber therefrom and manu- 
facture the same into lumber; and upon making certain of the pay- 
ments as agreed the first party will release said lumber in lots of one 
million feet, which shall then become and be the absolute property 
of the second party ; and when the purchase price of $34,000 with 
interest shall hâve been fully paid, the first party will by quitclaim 
deed convey to the second party ail of said timber, and that "the first 
party çovenants that it will forever warrant and défend the title to the 
property herein conveyed against the lawful claims of ail persons 
whomsoever." This language cannot, rightly, be construed to mean 
that the appellant agreed to convey only such title or interest as it 
might bave in the timber ; for it is an unqualified agreement to convey 
the full title to the timber upon payment by Wheeler & Co. of the 
agreed purchase price, and to warrant the same against the lawful 
claims of ail persons whomsoever. 

[2] It is said that a sale of growing timber upon land in Arkansas 
is regarded as a sale of an interest in the land upon which it stands. 
King-Ryder Lumber Co. v. Scott, 72, Ark. 329, 84 S. W. 487, 70 L. R. 
A. 873. This may be conceded. "But the title to real property may be 
as effectually conveyed or transferred by deed of quitclaim as by any 
other form of conveyance. This was so at common law (3 Washb. 
Real Prop. [3d Ed.] 311), and is now the settled doctrine of the na- 
tional courts, though it may not always bave been, and of many of the 

st!3,f!6 courts 

In Moelle v. Sherwood, 148 U. S. 21, 13 Sup. Ct. 426, Z7 L. Ed. 350, 
a question arose whether or not a deed in the chain of title to real 
property in Nebraska, in which the grantor for a recited considération 
of $100 sold, conveyed and quitclaimed "ail his right, title and interest 
in and to" the property, describing it, was a conveyance of the prop- 
erty, or only a relinquishment of some interest of the grantor iJierein. 
Mr. Justice Field, speaking for the Suprême Court, said: 

"In many parts of the country a quitclaim or simple conveyance of the 
grantor's Interest is the common form in which the transfer of real estate 
is made. A deed in that form is, in such cases, as effectuai to divest aud 
transfer a complète title as any other form of conveyance. There is in this 
country no différence in their efficacy and operative force between conveyances 
In the form of release and quitclaim and those in the form of grant, bargaln 
and sale. • * * Çovenants of warranty do not constitute any operative 
part of the Instrument in transferrirg the title. That passes independently 
of them. They are separate contracts, intended only as guaranties against 
future contingencies." 

A quitclaim deed is a substantive form of conveyance of real prop- 
erty in Arkansas, and is as effectuai to convey the estate of a grantor 
as a deed with full çovenants of warranty; Bagley v. Fletrher, 44 
Ark. 153; and a grantee under such a deed may be entitled to pro- 
tection as a bona fide purchaser. McDonald v. Belding, 145 U. S. 
492-496, 12 Sup. Ct. 892, 36 L. Ed. 788 ; Boynton v. Haggart, 120 Fed. 
820-823, 57 C. C. A. 301 ; Prentice v. Duluth Storage, etc., Co., 58 
Fed. 437-448, 7 C. C. A. 293. It is true that in thèse cases the principal 
question for détermination was : Is a grantee for value under a quit- 
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claim deed entitled to protection as a hasi ^de purchaser, the requîsites 
of such a purchase, other than the mère fwrm of the conveyance, being 
shown? But in Prentice v. Duluth Storage, etc., Co., above, this court 
held that a deed which "remised, released^ and quitclaimed" certain 
lands, describing them, was a conveyance of the land, and not merely 
a release or transfer of such interest therein as the grantor might 
hâve. And see Spreckels v. Brown, 212 U. S. 208-210, 211, 29 Sup. 
Ct. 256, 53 L. Ed. 476; United States v. California & O. Land Co., 
148 U. S. 31-46, 47, 13 Sup. Ct. 458, 37 L. Ed. 354; Sibley v. Bullis, 
40 lowa, 429, 430; Wilson v. Irish, 62 lowa, 260-266, 17 N. W. 511; 
Garrett v. Christopher, 74 Tex. 453, 454, 12 S. W. 67, 15 Am. St. Rep. 
850, 851. No question is made of the good faith of the purchase by 
Whéeler & Co., or that they did not pay the full value of the timber. 
We liave no doubt that the contract of May 9th is an agreement by the 
appellafit to donvey to Wheeler & Co. the tiniber and the title thereto 
upon payment of the purchase price, and not merely a release of such 
interest as it then had therein, and that its agreement to warrant 
that titlë is a valid and binding contract upon its part. 

[3] That there has been a breach of that warranty is not disputed 
by the appellant, if it is held to be valid, nor could it be successfully, 
for it was adjudged by a court of compétent jurisdiction in the suit 
of Mrs. Foote against Wheeler & Co. that the appellant was not the 
owner of the timber when it sold it to Wheeler & Co., and that Mrs. 
Foote was. The appellant contends that it is not concluded by 
that decree ; and that aside theref rom there is nothing to show the 
quantity of the timber removed by Wheeler & Co. from the 40-acre 
tract, the value of which was recovered by Mrs. Foote, nor tlie price 
that they were to pay theref or. The appellant was notified by Wheeler 
& Co. of the bringing of the suit by Mrs. Foote against them 
and requested to défend it. It did so at its own expense, but unsuc- 
cessfully. Under such circumstances it is concluded by that judgment 
upon every issue' involved therein relative to the right and title of 
Mrs. Foote to the timber, and the quantity thereof ; for a judgment 
against a défendant who has a right of action over against a third 
party because thereof, is conclusive upon the latter, if he has had 
notice of, and full opportunity to défend the action in which the judg- 
ment is rendered. In such case he is not regarded as a stratiger to 
that suit, because he has the same means of controverting the same 
as if he were the actual party upon the record. Lovejoy v, Murray, 3 
Wall. 1-19, 18 L. Ed. 129 ; Washington Gasli^ht Co. v. District of 
Columbia, 161 U. S. 316-330, 16 Sup. Ct. 564, 40 L. Ed. 712; 
Roth Tool Co. v. New Amsterdam Casualty Co., 161 Fed. 709-711, 88 
C. C. A. 569 ; United States Fidelity & Guaranty Co. v. Haggart, 163 
Fed. 801-808, 91 C. C. A. 289. 

[4] The quantity of timber taken by Wheeler & Co. from the 40- 
acre tract was necessarily involved in the suit of Mrs. Foote, and 
was put directly in issue by the pleadings therein; and such quantity 
Was found and determined to be 1,373,333 feet, of the value of 
$6,556.66. That decree is, therefore, conclusive upon the appellant 
on that question. Dowell v. Applegate, 152 U. S. 327-341, 343, 345, 
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14 Sup. Ct. 611, 38 L,. Ed. 463 ; Linton v. Insurance Company, 104 Fecl. 
584-587, 44 C. C. A. 54; Manhattan Trust Company v. Trust Com- 
pany of North America, 107 Fed. 328-332, 46 C. C. A. 322. But 
the amount of the recovery by Mrs. Foote is not necessarily the meas- 
ure of defendant's recovery against the appellant. The measure 
of that recovery is the considération paid by them for the timber 
lost to Mrs. Fôote with interest from the date of the contract. Logan 
V. Moulder, 1 Ark. 313, 33 Am. Dec. 338, 344, 345 ; Griffin v. Rey- 
nolds, 17 How. 608-611, 15 L. Ed. 229; Paper Co. v. Eaton, 65 N. H. 
13, 18 Atl. 171, 172. The decree in the Foote Case does not détermine 
what considération Wheeler & Co. paid, or were to pay, for the 
timber upon the 40-acre tract, the entire quantity of timber they 
purchased from appellant,' nor the proportion that the quantity for 
which she recovered her judgment bore to the entire quantity pur- 
chased; for tliose questions were not involved in that suit, and v/ere 
not necessary to its détermination. As to them that decree is not 
conclusive upon the appellant. But the considération Wheeler & 
Co. paid, and were to pay for the entire quantity of timber, is shown 
in this suit by the contract of May 9th, and admitted by the pleadings, 
to be $34,000 ; and presumptively that is its value. Other proof s on 
the part of the défendants show that the entire quantity purchased 
was 8,784,963 feet, and that it was of uniform quality and value. 
Thèse proofs furnish a sufficient basis for Computing the amount 
Wheeler & Co. are entitled to recover from the appellant. A com- 
putation shows that the quantity of timber, for which Mrs. Foote 
recovered her judgment, viz., 1,373,333 feet, is a little more than 
15.6 per cent, of the 8,784,963 feet that Wheeler & Co. purchased; 
and that per cent., or that proportion of the entire purchase price of 
$34,000 with the interest upon such proportionate part, is the amount 
Wheeler & Co. are entitled to recover. Alexander v. Bridgford, 59 
Ark. 211, 27 S. W. 69; Paper Co. v. Eaton, 65 N. H. 13, 18 Atl. 
171, 172; Beaupland v. McKeen, 28 Pa. 124, 70 Am. Dec. 115-120; 
Morris v. Phelps. 5 Johns. (N. Y.) 49, 4 Am. Dec. 323-324; Conklin 
v. Hancock, 67 Ohio St. 455, 66 N. E. 518; Tone v. Wilson, 81 111. 
529-532. The Circuit Court adopted this ruie, made the computation 
accordingly, and found it to be $7,849.92. It also computed the 
amount due upon the unpaid note of Wheeler & Co. to be $7,840, a 
little less than they were entitled to recover from the appellant. The 
correctness of thèse computations is not challenged. 

Some other errors are assigned, but we hâve examined the record 
relating to them, and deem them to be without substantial merit. 

The decree of the Circuit Court is therefore affirmed. 
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NORTHERN PAO. RY. CO. v. MARINOVICH. 

(Circuit Court of Appeals, Nlnth Circuit May 15, 191L); 

No. 1,934. 

L Cabbiebs (§ 320*) — Injubt to Passenqers— Flao Station— Cbeation ot 
Relation— Reasonable Time. 

Plalntlff, desiring to take a train at a flag station where the défendant 
malntalned no agent, inquired at a store when the next train would ar- 
rive, and was told that it would corne along some time. He went to the 
waitlng room 4 hours and 45 minutes before the train was due to leave, 
and while there was Injured by logs falling from a freight train, whlch 
Btruck the station building and demoUshed it HeU, that the court prop- 
erly submltted to the jury whether, under ail the circumstances, plalutiff 
went to the station a reasonable time before train time, so as to be en- 
titled to the rlghts of a passenger. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § S20.*} 

2. Carriees (§ 246*) — Injuries to Passensers— Evidence. 

Where, In an action for injuries to a passenger while walting for a 
train In a flag station, défendant denled that plaintlfC Intended to become 
a passenger on its train, and attempted to show that he was a mendicant, 
and while walting for a train, as he claimed, had asked for money from 
a fellow countryman, the court did not err In permittlng proof that 
plaintiff had .$25 on his person at the time, was pnssessed of $.300 or $400 
In money, owned land in Austria. and to prove by receipts that he liad 
made renilttanees to hls wlfe there. 

[Ed. Note. — For other casés, see Carriers, Cent Dlg. S 1284; Dec. Dig. 
8 246.»] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by John Marinovich agrainst the Northern Pacific Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Geo. T. Reid, J. W. Quick, and h. B. Da Ponte, for plaintiff in 
error. 

Gordon & Askren, David & Westcott, and J. H. Easterday, for de- 
fendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

GILBERT, Circuit Judge. The défendant in error lived at Wilke- 
son, a station on a branch line of the plaintiff in error's railroad. On 
the morning of May 12, 1910, he went from Wilkeson byjrain to 
South Prairie, 5 miles distant. From there he wralked westward on 
the line of the railroad, a distance of 11 miles, to McMillan, for the 
purpose, as he testified, of looking at the country with a view to pur- 
chasing a pièce of land. He arrived at McMillan about noon. At 
that station there were two stores, and there was a small waiting room 
for passengers, situated on the right of way of the railroad company. 
There was no station agent in charge of the waiting room, but in one 
of the stores the railroad company had an agent, who sold tickets to 

•For other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Iuâe;xea 
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intending passengers on the road. There was no sign on tbe store to 
indicate the présence of such an agent. The défendant in error en- 
tered the other store, purchased a luncheon, and inquired when a 
train would return to South Prairie, and he testified that he was told 
that it would corne along some time. He testified that he did not 
know about the time of trains going through there, and that he wanted 
to take the first train to South Prairie. He then went and sat inside 
the little station house to await the coming of a train, intending, as 
he said, to become a passenger on the first train to South Prairie. 
While waiting there, a freight train loaded with logs came by, and 
when opposite the station a log fell from one of the cars, the forward 
end of which struck the ground, and the other end remaining on the 
car, pushed the logs off the car and oflf the following cars, and some 
of the logs struck the station building, demolishing it, and severely 
injuring the défendant in error. For thèse injuries, the défendant 
in . error recovered a judgment in the court below, on a complaint 
which alleged that he intended to become a passenger upon the next 
south-bound train, and that he went to the station for that purpose, 
and while there waiting for the train, without any fault or négligence 
on his part, the plaintiff in error carelessly and nesrligently so operated 
a train loaded with logs that he sustained serious physical injuries. 

[1] Error is assigned to the refusai of the court at the close of 
the testimony to instruct the jury to return a verdict for the plaintiff 
in error. The assignment raises the question whether or not the de- 
fendant in error was, at the time when he was injured, a prospective 
passenger, and as such entitled to the rights and the remédies of a 
passenger upon the road of the plaintifï in error. Upon this question 
the trial court instructed the jury as follows: 

"It is not the poliey of the law to requlre railroad companies to maintain 
their station facilities for the Cenefit of persons who at some future time ex- 
pect to liecome passei:gers. Tliere must be some liisiit as to the riïht of a 
persou to use a station, with the obligations, or rather with the rights, of a 
passenger. Now, the law does not flx that liiuit by any number of minutes, 
or any number of hours, or in any other way. It says a reasonable time. 
What is a reasonable time is a question in this case of fact for you to dé- 
termine. It dépends upon the circumstances of the case. The circumstances 
hère are more or less contested. I will not undertalie to state the circum- 
stances pro and con. They hâve been argued by counsel and appear in the 
évidence. It is for you to say, under ail those circumstances, whether, at the 
time of the occurrence, it was a reasonable time for the plaintiff to be there 
intending to take passage upon the next train." 

No exception was taken to the instruction; but the plaintiflf in er- 
ror, in support of its contention that the court erred in denying its 
motion for an instructed verdict, points to the fact that the next train 
from McMillan to South Prairie was not due until 4 hours and 45 
minutes after the time when the défendant in error went to the sta- 
tion, and cites cases which tend to show that a railroad company is 
not bound to furnish a place of entertainment for persons who may 
intend, at some future time, to become passengers over its road, and 
that the relation of carrier and passenger does not begin until within 
a reasonable time prior to the time fixed for the departure of the 
train which the prospective passenger intends to take. Thus, in Fre- 
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mont, E. & M. V. R. Co. v. Hagblad, 72 Neb. 773, 101 N. W. 1033, 
106 N. W. 1041, 4 h. R. A. (N. S.) 254, it was held that where a per- 
son, intending to take passage upon a train, goes into a station within 
a reasonable time prior to the hour of the departure of the train, in 
a proper manner, and there, eitlier by the purchase of a ticket, or in 
some other manner, indicates to the carrier his intention to take pas- 
sage, from that time on, by waiting for his train, he is entitled to the 
acknowledged rights and privilèges of a passenger. In Illinois Cen- 
tral R.Co. V. Lalogc, 113 Ky. 896, 69 S. W. 795, 62 L. R. A. -«)5, 
the plaintiff went to the dépôt at 8 o'clock in the evening, and was in- 
f ormed that a train would not be due until 1 :05 in the morning. At 
10 o'clock he was assaulted in the dépôt. The court held it was the 
duty of a carrier to provide facilities for intending passengers within 
a reasonable time before the departure of its trains, and that by go- 
ing to the station 5 hours before the schedule time the plaintiff did 
not become a passenger. In Andrews v. Yazoo & M. V. R. Co., 86 
Miss. 129, 38 South. 773, it was held that where one who intended to 
take a train not due for an hour or more, and who had purchased no 
ticket, bût who had obtained permission from the station agent to do 
some writing in the office of the station, and while there became in- 
volved in an altercation with the agent and was assaulted, the relation 
of passenger and carrier did not exist. 

The cases cited are ail cases in which the prospective passenger had 
the opportunity to know at what time the train which he intended to 
take would start, and they were ail cases in which the station was in 
charge of an agent, from whom such information could be obtained. 
In the case at bar, no such information was afforded. The défend- 
ant in error testified that he was not acquainted with the time schedule 
of the trains. There was évidence that he had made some effort to 
ascertain at one of the stores at what time the train would leave ; but 
the information which he seems to hâve obtained was such as to lead 
him to believe that the trains were running irregularly, and that a train 
might come at any time. The railroad company had not placed an agent 
in charge of the station, and had not taken the trouble to post any no- 
tice to advise prospective passengers where information could be ob- 
■fained. Under ail the circumstances, therefore, we are not convinced 
that the court erred in submitting to the jury the question whether or 
not the défendant in error took his place at the station within a rea- 
sonable time. What is a reasonable time must dépend upon the cir- 
cumstances in the case. The défendant in error had indicated his pur- 
pose to bècome a passenger, by taking his place in the station to await 
the coming of the train which he intended to take, and on which he 
was prepared to pay for his passage. His intention was not made 
known to the carrier, for the reason that the carrier had no agent at 
the station to represent it. It had not refused him transportation, and 
it cannot be said that it had not acquiesced in his intention to become 
a passenger. Its open, unoccupied station house was in itself an in- 
vitation to prospective passengers. 

[2] Counsel for the défendant in error, in order to show that his 
client had at the time of the accident money with which to pay for 
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his ticket, elicited the testimony that the défendant in error had $25 
Lipon his person at that time, and that he possessed $300 or $400 in 
nioney, and owned some land in Austria, and that he had sent money 
to his wife in Austria, and to establish that fact he offered in évidence 
receipts of three such transmissions of money throu^h the post office 
department. Objection was made to the évidence of the receipts and 
the ruHng of the court admitting the same is assigned as error. The 
transcript does not inforni us at what time the moneys were sent, or 
what was the amount thereof. It could hardly be said that the admis- 
sion of such testimony in such a case would be réversible error. But 
it is clear, in view of the issues and the testimony, that its admission 
in this case was not error for which the judgment should be reversed. 
The plaintiff in error, in its answer to the complaint, denied that the 
défendant in error had intended to become a passenger upon its train, 
and in the course of the trial had attempted to show that he was a 
mendicant, and that while he was at McMillan he had asked money 
of a fellow countryman of his. It was not improper, therefore, to 
show that the défendant in error was not a trespasser on the prop- 
erty of the raiiroad company, that he had the means wherewith to 
purchase a ticket, and, as tending to establish the fact that he had 
earned and possessed money, to prove by the receipts that he had made 
remittances to his wife in Austria. 
The judgment is affirmed. 



UNITED STATES v. TWENTY CASES OF GRAPE JUICE. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911.) 

No. 201. 

Food (§§ 19, 24*) — Food and Dkugs Act— Suit for Condemnation— Condi- 
tions Pbecedent. 

The provision of Food and DruRS Act June 30, 1906, e. 3915, § 5, 34 
Stat. 769 (U. S. Comp. St. Supp. 1909, p. 1189), making it the duty of the 
district attorney to commence appropriate proeeedings for the enforce- 
ment of penalties for violation of tbe act, when such violation shall be 
reported by the Seeretary of Agriculture, contemplâtes that the report 
of the Seeretary shall be the one provided for by section 4 of the act, 
which is only to be made after an examinatlon of sample.s, and a hearing 
on notice of the person from whoni the samples were taken ; and such 
a notice and hearing are conditions précèdent to the institution of either 
a criminal prosecution under section 2 or condemnation proeeedings un- 
der section 10, where they are based on a report from the Seeretary. 

[Ed. Note. — For other cases, see Food, Cent. DIg. § 17; Dec. Dlg. §1? 
19, 24.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Libel by the United States against Twenty Cases of Grape Juice; 
S. M. Flickinger & Co., claimants. Decree for claimants, and the 
United States appeals. Affirmed. 

Appeal from a decree of the District Court, Western District of New York, 
entered upon the verdict of a jury rendered in accordance with the direction 

•For other cases see same topic & 5 ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the Court In proceeflings liiiîtltutea by tte Government for tlie condemna- 
tlon, as being adulterated and misbranded, of certain cases of grape juice 
under the provisions of Food & Drugs Aet June 30, 1906, c. 3915, 34 Stat. 
768 (U. S. Comp. St. Supp. 1909, p. 1187), of wliieh act tlie relevant portions 
are printed In the footnote.i 

It was stipulated upon the hearlng of the appeal in this court that the pro- 
ceedings were instltuted by the district attorney for the Western district of 
New York solely upon and by reason of a report made to him by the Secre- 

1 "Sec. 2. * * * any person who shall shlp or dellver for shipment 
from any state or terri tory or the District of Columbia to any other state or 
territory, or the District of Columbia, or to a foreign conntry, or who shall 
receive * • * any such article so adulterated or misbranded wlthin the 
meaning of this act » * • shall be gullty of a misdemeanor, and for such 
ofCense be fined not exceedlng $200 for the first offense, and upon conviction 
for each subséquent offense not exceeding $300, or be imprisoned not exceed- 
lng one year, or both, in the discrétion of the court. * * » » 

"Sec. 4. That the examinatlons of spécimens of foods and drugs shall be 
made in the Bureau of Chemistry of the Depa:rtment of Agriculture, or under 
the direction and supervision of such bureau, for the purpose of detennining 
from such examinations whether such articles are adulterated or misbranded 
within the meaning of this act ; and if it shall appear from any such exam- 
Ination that any of such spécimeais is adulterated or misbranded wlthin the 
meaning of this act, the Sècretary of Agriculture shall cause notice thereof 
to be given to the party from whom such sample was obtained. Any party 
so notifled shall be given an opportunity to be heard under such rules and 
régulations as may be prescribed as aforesald, and if it appears that any of 
the provisions of this act hâve been vlolated by such party, then the gecre^ 
tary of Agriculture shall at once certify the facts to the proper United States 
district attorney, wlth a copy of the results of the analysis or the examlna- 
tion of such article duly authentieated by the analyst or offleer making such 
examination, under the authorlty of such offleer. After judgnient of the 
court, notice shall be given by publication in such manner as may be pre- 
scribed by the rules and régulations aforesald." 

"Sec. 5. That^ It shall be the duty of each district attornev to whom the 
Sècretary of Agriculture shall report any violation of this aet, or to whom 
any Health or food or drug offleer or agent of any state, territorv, or the Dis- 
trict of Columbia shall présent satisfactory évidence of any sucii violation to 
cause appropriate proceedings to be commenced and prosecuted in the proper 
courts of the United States, without delay, for the enforcement of the penal- 
ties as in such case herein provided." 

"Sec. 10. That any article of food, drug, or liquor that Is adulterated or 
misbranded withm the meaning of this act, and is being transported from one 
state, territory, district, or insular possession to another for sale, or, having 
been transported, remains unloaded, unsold or in original unbroken pack- 
ages * * * shall be liable to be proceeded against in any District Court 
ot the United States within the district where the same is fouud, and selzed 
for confiscation by a proeess of libel for condemnation. And if such article 
is condemned as being adulterated or misbranded, or of a poisonous or dele- 
terious eharacter, within the meaning of this act, the same shall be disposed 
of by destruction or sale, as the said court may direct, and the proceeds 
thereof, if sold, less the légal costs and charges, shall be paid into the treas- 
ury of the United States, but such goods shall not be sold In any jurisdiction 
contrary to the provisions of this act or the laws of that jurisdic-tion: Pro- 
vided, hdwever, that upon the payment of the costs of such libel proceedings 
and the exécution and delivery of a good and sufficient bond to the efCect that 
such articles shall not be sold or otherwise disposed of contrary to the provi- 
sions of this act, • * * the court may by order direct that such articles 
be delivered to the owner thereof. The proceedings of such libel cases shall 
conforni, as near as may be, to the proceedings in admiralty, except that ei- 
ther party may demand trial by jury of any issue of fact joined in any such 
case, and ail such proceedings shall be at the suit ot and in the name of the 
United States." 
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tary of Agriculture of a violation of sald act. It was also conceded that the 
steps prescribed in section 4 of sald act with respect to notice and hearlng 
had not been taKen as a basls for the report made by the Secretary of Agri- 
culture. The District Judge niled that it was a condition précèdent to the 
Institution of proceedings under section 10 of the act upon a report from the 
Secretary of Agriculture that said steps prescribed in section 4 should hâve 
been taken and, consequently, directed a verdict for the respondents. 

John Lord O'Brian, U. S. Atty. 

Adelbert Moot and Helen Z. M. Rodgers, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as_ above). The 
différent sections of the f ood and drugs act while relating to différent 
subjects are consistent and, in many respects, interdependent. The 
second section — the relevant portions of which hâve been shown — 
provides that any person violating the provisions of the act shall be 
guilty of a misdemeanor and subject to iine and imprisonment. The 
tenth section provides that articles sold or transportée in violation of 
the provisions of the act shall be liable to seizure and condemnation. 
Both sections relate to penalties for violations of the act. The pen- 
alty under one section is a fine and irhprisonment. The penalty un- 
der the other section is the forfëiture of the misbranded or adul- 
terated goods. Both sections are pénal in their nature. Punishment 
is as well inflicted by the forfëiture and loss of property as by a fine. 
The two sections taken together (with the first section which relates 
to manufacture in territories) cover the' subject of the punishment im- 
posed for breaches of the provisions of the statute. 

Section S of the act must also be read in connection with sections 
2 and 10. The latter, as vve hâve seen, relate to penalties. The for- 
mer provides for the enforcement of such penalties. It makes it the 
duty of the proper district attorney upon the présentation of "satis- 
factory évidence" of a violation of the act by any state health or food 
officer to cause appropriate proceedings to be instituted and prose- 
cuted. It also provides that the district attorney shall institute such 
proceedings in case the Secretary of Agriculture shall report to him 
any violations of the act. But in this case it is not required that évi- 
dence of a violation of the act shall be presented. The report of the 
Secretary is in itself made the basis of proceedings. 

Now, if section 5 stood apart from other provisions of the statute 
it would contravene a practice so long and well established as alraost 
to amount to a f undamental right, viz. : That proceedings for the 
punishment of the citizen shall be instituted only after investigation 
by some public officiai. To compel a district attorney to institute pro- 
ceedings upon the report of another officiai without requiring the lat- 
ter to investigate before making such report would be most extraordi- 
nary. And this act does not so require. It is made the duty of the 
district attorney to act upon the report of the Secretary of Agriculture 
without the présentation of évidence required in other cases only be- 
cause section 4 of the act throws the duty of making investigation 
upon the Secretary before he makes his report. The preliminary ex- 



334 189 FEDERAL REPORTER 

amination fn such case is made by the Secretary instead of the dis- 
trict attorney. The sections are interdependent and must be read to- 
gether, and when so read they are found to présent an orderly and a 
just procédure. As then the "report" of the Secretary of Agriculture 
ref erred to in section 5 is the certificate of f acts which he is required 
to make under section 4, it necessarily follows that the steps required 
to be taken prehminary to certifying the facts — inchiding notice and 
hearing — must be taken before such a report as the law requires can 
be made. And it also follows, upon principles already considered, 
that when .such report is at ail a prerequisite to proceedings under sec- 
tion 5, it is as necessary to proceedings for the enforcement of penal- 
ties by way of forfeiture as by way of fine or imprisonment. 

Looking at the question involved from a slightly différent point 
of view the same conclusion must be reached. Section 4 of the act 
— as we hâve seen — provides for the examination of articles by the 
Bureau of Chemistry of the Department of Agriculture for the pur- 
pose of determining wljether they are adulterated or mîsbranded. If 
they are found to be adulterated or misbranded notice and an op- 
portunity to be heard must be given to the party from whom they 
were obtained. If it then appears that the act bas been violated the 
Secretary of Agriculture must certify the facts to the proper district 
attorney. This is the only report of the violation of the act which 
thç statute requires the Secretary to make. When made it afïords, 
without further investigation, the basis for the institution by the dis- 
trict attorney of appropriate proceedings for the enforcement of the 
penalties prescribed in the act. But it is just as necessary that the 
report which is the basis for the condemnation proceedings should be 
made according to law as it is that such report should be a lawful 
one when it affords the basis for a criminal prosecution. 

It must be distinctly borne in mind that thç requirement of a pre- 
hminary investigation including notice and hearing applies only when 
the district attorney acts upon the report of the Secretary of Agri- 
culture. It is not required when he acts upon évidence furnished by 
any state héalth offîcer and undoubtedly would not be required in 
proceedings taken at his own initiative.^ Apparently the statute does 
not contemplate reports by the Secretary except when due exaniina- 
tions hâve been made, and leaves the ordinary cases requiring im- 
médiate prosecution or seizure to the action of local authorities. We 
perceive no ground whatever for the contention of the government 
that if its position in this case be not sustained section 10 of the act 
may as well be treated as a dead letter. 

2 It is not neeessaiy to be determlned In this case whether section 5 of the 
act In any way Uniits district attorneys In their riffht as the proseeutirig of- 
flcers of the United Stiites to instltute criminal proceedings or proceedings 
in rem when satisfled by satisfactory évidence obtained from other persons 
than health ofHcers that the provisions of the act hâve been violated ; and 
nothlng in this opinion Is to be considered as holding that the proceedings in 
this case could not hâve been taken by the district attorney as the resuit of 
his own Investigation. Our opinion is based whoUy upon the stipulation that 
the district attorney acted altogether in pursuauce of the report of the Secr 
retary of Agriculture. 
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We are aware that décisions hâve been rendered in several District 
Courts contrary to the conclusions reached in this opinion. It is suf- 
ficient to say that the reasoning of those cases does not commend it- 
self to our approval and that we are unable to follow them. 

The decree of the District Court is affirmed. 



BOLOGNESI et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911.) 

No. 238. 

1. PosT Office (S 18*) — JIoney Orders — Ciiaracter or Instrument — "Ne- 

GOTiABLE Instruments." 

In tlie establishment and opération of the postal luoney order System, 
the government is not engaging in commercial transactions, but exer- 
cises a governmental power for the public beneflt ; and it follows that 
money orders are not negotiable instruments, subject to the défenses 
permitted to bona flde holders for value by the law merchant. The 
statute also imposes limitations and restrictions inconsistent with nego- 
tiability. 

[Ed. Note.— For other cases, see Post Office, Dec. Dig. $ 18.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4767-4770: 
vol. 8, p. 77.'51.] 

2. Post Office (§ 18*) — Money Orders— Fraudui.ent Issuance— Recovert 

OF Paymext. 

Under Rev. St. § 4057 (TI. S. Comp. St. liX)l. p. 2756), whleh provides 
that in ail cases where money of the Post Office Department "has been 
paid to any person in conséquence of fraudulent représentations, or hy 
the mlstake, collusion, or misconduct of auy officer or other employé 
In the postal service, the Postmaster General shall cause suit to be 
bronght to recover such wrong or fraudulent payment or excess," the 
United States may recovsr the amount paid out on money orders 
fraudulently issued from the persons to whom it was paid, and the 
good faith of such persons in acquiring the orders is immaterial. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 18.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by the United States against Alessandro Bolognesi 
and William Hartfield, trading as Bolognesi, Hartfield & Co. Judg- 
ment (169 Fed. 1013) for plaintifï, and défendants bring error. Af- 
firmed. 

Writ of error to revlew a judgment of the Circuit Court, Southern Dis- 
trict of New York, in favor of the défendant In error who was the plaintifï 
below. In the opinion foUowlng the parties are designated as in the Cir- 
cuit Court. 

The United States brought an action against the défendants to recover 
moneys collected by them upon 128 money orders, amounting to $12,800, 
fraudulently issued by one Marone, a clerk in charge of a sub-statiou of 
the Brooklyn, N. Y., post office, less the amount collected upon Marone's 
bond. 

Upon the trial the government proved the fraudulent issue of the money 
orders in question and their collection by the défendants. The défendants 
then offered évidence tending to show that they received the fraudulent 
money orders in good faith and paid full value for them. 

♦For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Repr Indexes 
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npon motîon of the government the trial judge directed a verdict for the 
TTnited States for the full amount claimed and the défendants hâve brought 
tails Wrlt' of error; ^ ^ ^t,- 

Oîhe question of primary Importance whieh the défendants présent to this 
court is thus stated at the conclusion of thelr brlef : 

"The question to be determlned by the court is whether, assuming that 
the plaintiffs in error bave adduced proof of thelr absolute Innocence and 
good falth, the government is entltled to recover on the theory that the or- 
ders being in fact fraudulent the plaintifCs in error must suiïer the loss and 
not the government." 

In the following opinion this question v?Ill be flrst consldered. If It Is 
ansvFcred In the affirmative no examinatlon of the facts assumed to be es- 
tablished in It will be required. If it is answered in the négative such ex- 
aminatlon will be necessary. 

Mayer & Gilbert (A. S. Gilbert and Julius M. Mayer, of counsel), 
for piaintifïs in error. 

Henry A. Wise, U. S. Atty., and Félix Frankfurter, Asst. U. S. 
Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judg-e (after stating the facts as above). fi] 
The act of 1872^ establishing a money order svstem in the United 
States, provided in its first section (Rev. St. § 4027 [U. S. Comp. St. 
1901, p. 2741]): 

"To promote public convenlence, and to Insure greater security in the 
tran^fer of money through the mail, the Postmaster-General may establish 
and maintaln, uuder such rules and régulations as be uiay deem expédient, 
a unlform money order System, at ail suitable poist offices, vyhleh shall be 
designated as 'money order offices.' " 

Thus in the introduction to the act is the source of congressional 
authority to enact it disclosed. That which promotes the public con- 
venience and provides for the transfer of money by mail is undoubt- 
edly a proper exercise of the power conferred upon Congress by the 
Constitution "to establish post offices and post roads." Const. art. 
1,§8. 

In the establishment and opération of the money order System the 
government exercises a governniental power for the public benefit. 
It serves the public by furnishing a safe and cheap method for trans- 
mitting small sums of money. It carries on the system not for gain, 
but to supply a public need. It does not engage in business, but 
stands in its position of sovereignty. Consequently the principles 
which govern commercial transactions betvveen individuals hâve little 
application in this case and the cases are not in point which hold that 

"If It [the Government] cornes down from its position of sovereignty and 
enters the domain of commerce it sub.iects itself to the same laws which 
govern individuals there." Coolie r. United States, 91 U. S. 39G, 23 L. Ed. 
237. 

It follows as a corollary to the conclusion that the government in 
issuing money orders exercises a governmental function and does not 
engage in a commercial transaction that money orders are not nego- 

1 This act was apparently modeled after the Engllsh money order acts of 
8 & 4 Vict. c. 96, and 11 & 12 Vict. c. 88. 
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tiable instruments subject to the défenses permitted by the law mer- 
chant to bona fide holders for value. They stand in marked contrast 
to notes or similar obligations which the government might issue to 
obtain money for its own use and upon which it might incur ail the 
responsibilities of a private person. 

Moreover, the restrictions and limitations which the postal laws and 
régulations place upon money orders are inconsistent with the char- 
acter of negotiable instruments. Thus: 

(1) The cashing of a money order cannot, under ordinary circum- 
stances, be made in advance of the receipt of the corresponding advice. 
Postal Laws and Régulations, § 1002. 

(2) More than one indorsement of a money order invalidâtes it. 
Id. § 1007. 

(3) After an order has once been paid by whomsoever presented, 
the department will not be f urther liable. Id. § 1009. 

(4) Payment of orders will be withheld under a variety of circum- 
stances. 

In view of thèse régulations which hâve been made in accordance 
with acts of Congress it is apparent that no such unconditional prom- 
ise of payment and freedom of circulation attach to money orders as 
to make them negotiable instruments.^ 

The conclusion that money orders are not negotiable instruments is 
also to be reached upon authority. In United States v. Stockgrowers' 
Natl. Bank (C. C.) 30 Fed. 912, 914, Mr. Justice Brewer, then Circuit 
Judge, said: 

"It is niidoutitedly true, as settled by the oase of Cooke t. United States, 
91 U. S. 389 [23 U Ed. 2371 tluit when the governiuent descends froiu its 
position as sovereign nnd deiils in eoiiimereial paper, it sul).ieets itself to the 
ordinary rules eontrolling couiniercial [laper the saule as any Uidividual. 
But thèse post office money orders are not coiinuercial pajier: tlicy are or- 
ders dravvn by one postniaster uiwn ariother, payalile to a t>articiiliir person 
named in the order itself. uni<nown save as to tbe particular paities to the 
transaction — the two pustmasters and the party vvho ol>taiiis tlieiu — so that 
the protection which the rnles aiiplicalile to n<'i:(itial)le paper would lay 
around many transactions do not avait the défendant in this case." 

While the form of money orders has been clianged since the déci- 
sion in the Stockgrowers' lîank Case, there is, in our opinion, notliing 
in such changes to impair the authoriiy of that décision to the efïect 
that money orders are not negotiable instruments. 

As, then, we are of the opinion that money orders are not ne'jotia- 
ble instruments, we are not cailed upon to détermine whether in case 
they were such instruments a bona fide holder tlicreof woidd be pro- 
tected against the want of authority to issue them. This case must, 

ï In view of the fact already notleed that the money order System In this 
country was apparently niorteled after that of Eugland. it is of interest to 
note that in Fine Art Society v. Union Bank, L. U. 17 Q. B. D. 70.5, Fn-'lish 
post office orders were held not to possess the churacter of negotiable instru- 
ments. Indeed it was taken for granted that they were in fact not such 
instruments, but it was contended that they had been treated as sucb liy the 
post office, bankers, and other parties. The Master of tlie Rolls, however, 
said, In substance, that money orders were so différent froni nesotiable in- 
struments that they could not \xi regarded as Buch even upon priuciple» of 
eetoppel. 

189 F.— 22 
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in ouf Opinion, be determined upon principles olher than those of the 
law mérchànt, and the défenses which that law would afford a bona 
fidé holder for value of commercial paper do not come up for con- 
sidération. 

[2] The money orders in this case were fraudulently issued and 
the défendants; obtained the money upon them. The next question is 
whether the government is entitled to get it back. 

Section 4057 of the Revised Statutes (U. S. Comp. St. 1901, p. 
2756) proyides: 

"In ail cases where money has been pald out of the funds of the Post 
Office Department under the pretense that service has heen performed there- 
for, when, : In f act, such' service has not been performed, or as addltional 
allowanee for Increased service actually rendered, when the addltional al- 
lowance exceeds the sum which, aecording to law, might rlghtfully hâve 
been allowed therefor, and ih. ail other cases where money of the department 
hus Xtecn pald to any permn in conséquence of fraudaient représentations, 
or by the mistake, collusion, or misconduct of any offlcer or other employé 
in the postal service, the Postmnster-General shall cause suit to be brought 
to recover such wrong or fraudulent payment or exeess, with interest there- 
on." (lïalics ours.) 

As. therefore, it appeared in this case that money of the Post Of- 
fice Department had been paid to the défendants through the miscon- 
duct of an officer or employé of the postal service, the government 
was entitled to recover the same and the verdict wàs properly di- 
rected in.its favor; the good faith of the défendants, upon the prin- 
ciples already considered, afifording them no protection.' 

Our conclusion in this case has been reached along broad lines. We 
fully appreciate that in efïect we hold that if it hâve responsible per- 
sons to look to, the government cannot lose in the opération of the 
money order System— that whatever may b£ the fraudulent conduct of 
its officers or employés the loss must fall upon the individual. And 
the principle underlying this conclusion is that any other rule — any 
rule v^hich would make the government bear the burden of the mal- 
feasance of its officers in the opération of a governmental department 
and permit individuals, however innocent, to obtain its moneys with- 
out responsibility — would entail endless difficulties and losses; would 
be inimical to the public interest and contrary to public policy. 

The judgment of the Circuit Court is affirmed. 

3 By sustalnlng the government's right to recover by virtue of R. S. § 4057. 
we are not to be considered as negativing the contention of the geverriment 
that it mlght recover in the absence of such a statute in the common-law 
action of indebitatus assumpsit. 

We also think the fact that the statute (section 4057) was originally enacted 
before the establishment of the money order System Immaterial. 
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UNITED STATES FIDELITY & GUARANTY CO. v. UNITED STATES 
ex rel. BARTLJTTT. 

UNITED STATES ex rel. BARTLETT v. UNITED STATES FIDELITY 
& GUARANTY CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 8, 1911.) 

No. 269. 

1. United States (§ 67*) — Bonds of Conteactors for Public Work — Con- 

struction — "PrOSECUTION of THE WOBK." 

A bond given by a contracter wlth the United States for the construc- 
tion of a rlprap breakwater, and condltioned as required by Act Aug. 
13, 1894, c. 280, 28 Stat. 278 (U. S. Conip. St. 1901, p. 252S), for the pay- 
nient by the contractor of persons "supplying him wlth labor or mate- 
rlals in the prosecution of the work," covers the daims of laborers eni- 
ployed by him in quarrying the stone used and In transportlng it to the 
breakwater, regardless of whether the work was done near by or at a 
distance. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. i 67.*] 

2. ASSIGNMENTS (§ 31*) — MODB AND SUFFICIENCT. 

Where plaintlff furnished supplies to laborers employed by a con- 
tractor for public work. under an arrangement that the amount of the 
accounts should be paid by the contractor and deducted from the wages 
of the men, the approval of such accounts by the men after the wage.^ 
were earned was a suffielent asslgnment to support an action by plain- 
tifif against the contractor and the sureties on his bond. 

[Ed. Note. — For other cases, see Assignments, Dec. Dig. § 31.*] 

3. Action (§ 12*) — Défenses — Delat in Commencing. 

The défense of lâches, not amounting to that of limitation, is not avail- 
able in au action at law. 

[Ed. Note.^For other cases, see Action, Dec. Dig. § 12.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by the United States, on the relation of Frank P. 
Bartlett, against the United States Fidelity & Guaranty Company. 
Judgment for relator, and défendant brings error. Affirmed. 

Writ of error to revlew a .ludgment of the Circuit Court, Southern Dis- 
trict of New York, In favor of the défendant in error whlch was the plaiii- 
tiff below.i In the statement and opinion following the parties will be 
designated as In the Circuit Court and although the United States Is the 
nominal plalntiff the person for whose use and benefit the action was brought 
—-Frank P. Bartlett— will be called the plalntiff. 

The plalntiff sued John F. Donovan (vvho, however, was not summoned) as 
principal and the défendant as surety upon a contractor's bond given pur- 
suant to Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, p. 2523). 
to recover upon assigned claims of laborers for services rendered at a quarry 
in Sachems Head, Conn., in getting out stone to be used under a contract 
between said Donovan and the United States for constructing a rlprap 
breakwater extending out from the shore of Point .Judith, K. I. The partlcu- 

^ A cross writ of error was alao taken by the plaintifE to review the judgment because 
it did not Include interest, but such writ of error was abandoned upon the hearing in 
this court and may be dismisscd. 

'For other cases see same toplc & § nuiuber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lar provision of the bond upon which the plalntlff based Ms rlght of reeovery 
Is as foUows: 

"Now, therefore, if the above bounden John F. Donovan * * » shall 
promptly make full payments to ail persons supplyiug him labor or materials 
in the prosecutlon of the work provided for in the eontract the above obliga- 
tion shall be void and of no efCect ; otherwise to remain in full force and 
effect." 

The following are among the faets which were not disputed upon the trial: 

The eontract was made in the name of said Donovan who, however, did 
not own any plant and who made an arrangement with the flrm of Hughes 
Bros. & Bangs — with whom he was connected — to do the work in bis nanie. 

The stone used in the performance of the eontract was quarried at Sa- 
chems Head, Conn., and was thence taken by water to Point Judith, some 
50 or 60 miles distant. 

The plalntiff furnished supplies for the laborers at the quarry under an 
arrangement with Donovan that the amounts of their respective monthly ac- 
counts should be deducted from the payroll ; and at the end of each month 
the aecounts with such déductions were submltted to the men and were ap- 
proved by them. 

The laborers employed at the quarry engaged In the pursuits and opéra- 
tions necessary to the opération of a quarry iucluding the loading of the 
stone on barges and .scows. ■ 

When the scows were loaded they were towed to Point Judith and the 
stone was there dumped on the breakwater. 

The principal contentions Of the défendant upon this writ of error aa 
stated In Its brief are as foUows: 

(1) ' The terms of the bond do not warrant a reeovery for the labor em- 
ployed in operatlng the quarry beeause the eontract provides only for tlio 
furnishing and piaeing of the stone in a breakwater 50 miles distant there- 
from. 

(2) No assignnleut of the nien's wages was shown sufflcient to sustain an 
action at law; 

(3) The plaintifC's claim was fri^udulent; , 

(4) The trial court erred in the rulings upon évidence. 

Leonidas Dennis (Emanuel J. Myers and Gordon S. P. Kleeberg, 
of counsel), for United States Fîdelity & Guaranty Co. 

Edward W. Norris (H. L. Cheyney, of counsel), for F. P. Bartiett. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

■ NOYES, Circuit Judge (after stating the facts as above). [1] The 
labor required in getting out the stone at the quarry and loading it 
for transportation was undoubtedly the principal élément in "the 
work to be done" under the eontract. Most of the stone was merely 
dumped upon the breakwater. The labor there was inconsiderable. 
If, then, the bond cover only labor at the breakwater, it afïords no 
protection to the men who in reality contributed most to the work. 
And if the statute leave such laborers without protection, it discrim- 
inâtes against them in, favor of niaterial men, for there can be no 
question that a claim of a sub-contractor for stone (in which labor 
would be the principal élément of cost) used in a public work, 
would corne within its provisions. 

In our opinion the statute should receive no such narrow construc- 
tion. As said by the Suprême Court of the United States in Hill v. 
American Surety Co., 200 U. S. 197, 204, 26 Sup. Ct. 168, 170, 50 L. 
Ed. 437: 
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"Language could hardly be plalner to évidence the intention of Congress 
to protect those whose labor or material bas contributed to tbe prosecution 
of tbe vvorli." 

We find nothing in the statute to support the contention made in 
this case that the bond given in accordance with its provisions covered 
only the labor performed at the breakwater itself. Had there been 
a quarry at the sliore end of the breakwater and had the stone been 
wlieeled eut from such quarry in wheelbarrows and dumped, it could 
hardly be claimed that the laborers vvho got out the stone or hauled 
it were not engaged in the prosecution of the work. And the fact 
that a quarry might be 50 miles instead of 50 yards away from the 
dumping place should make no différence. We think that the bond 
in question covered the labor which the contractor was obliged to 
furnish to f ulfiU his contract with the government whether it was per- 
formed at the particular place where the stone was finally placed or 
elsewhere ; that the quarrying of the stone, its transportation and 
dumping should be regarded as a continuons opération contributing 
in its entire progress to the prosecution of the work. We therefore 
hold that the instruction of the trial court that the labor at the quarry 
"was work donc in the prosecution of the work" was correct and 
within the principle of the décisions in Hill v. American Surety Co., 
supra, as well as in City Trust Co. v. United States, 147 Fed. 155, 77 
C. C. A. 397, Guaranty, etc., Co. v. Puget Sound Engineering Works, 
163 Fed. 168, 89 C. C. A. 618, and American Surety Co. v. Lawrence- 
ville Cernent Co. (C. C.) 110 Fed. 717. 

The case of Munroè v. Clark (Aîaine Sup. Ct, 1910) 77 Atl. 696, 
30 L. R. A. (N. S.) 82, which the défendant cites and quotes from at 
length, is not in conflict with, but rather supports, the conclusions we 
hâve reached. In that case the court, in speaking of a state lien law, 
said: 

"ïbe distinction is clear. Wbere one engages to erect a building, or to do 
certain tbings m tbe érection of tbe building, as, for exainple, tbe carpenter 
work, or tbe paintlng, or tbe plumbing, or tbe granité worlv, bis employés 
bave liens for tbelr labor in doing tbese tbings. And if, in connection witb 
doing tbese tbings, be agrées to furnlsb, and does furnisb. tbe materials, tbe 
resuit is tbe same. It is not necessni"}' tbat ail of the labor sbould actually 
be done on tbe structure itself. To illustrate: The doors and Windows may 
be made at tbe sbop, the boards may be sawed and plaried at tbe niill, or tbe 
iron worlî done at tbe blacksmitb sbop. Thèse processes are ail a part of 
the érection of tbe building. The woriv so done, in tbe contemplation of tbe 
statute, is done 'in the érection of a building.' Webster v. Real Estate Im- 
provement Co., 140 Mass. 526, 6 N. E. 71. 

"But where one contracts to furnish eompleted articles for a building, 
and is to bave no part in the érection of tbe building, bis employés bave no 
lien for tbeir labor in preparing and completlng the articles. Tbelr labor Is 
in no proper sensé performed 'in the érection of the building.' " 

In the présent case the contractor was not merely to furnish the 
stone and to hâve no part in the érection of the breakwater. Like the 
builder whose laborers worked in shop or mill to get out the material 
and whose work in the contemplation of the state statute was done 
"in the érection of the building" this contractor was, under his con- 
tract, both to furnish the material and put it in place, and his laborers 
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who worked to get out such material contributed to the "prosecutioD 
of the work" within the meaning of the fédéral statute. 

[2] The second contention of the défendant is that the plaintiff 
showed only an équitable, as distinguished f rom a légal, assignaient of 
the laborers' wages. We think this contention vvithout foundation. 
While the original agreement, made at the time the laborers were em- 
ployed, may hâve amounted only to an agreement to assign, the act 
of the laborers after the wages were earned in going over the accounts 
and in approving the déductions was sufficient, in connection with the 
original agreement, to amount to a légal assignment. 

[3] The third contention of the défendant is that the plaintiff's 
claim was a fraud in law because ( 1) he made an exaggerated and un- 
reasonable demand; (2) his demand was "inextricably confounded" 
with items for which the surety was not liable, and (3) he was guilty 
of lâches and delay. 

With respect to thèse contentions it is sufficient to say that the dé- 
fense of lâches not amounting to that of the statute of limitations is 
not available in actions at law ; that a person does not forf eit what is 
due him by demanding more, and that it is not shown that the ac- 
counts were "inextricably confounded." 

The remaining contentions relate to rulings upon the trial. The ad- 
mission of the leading questions and the answers thereto was, how- 
ever, within the discrétion of the trial judge and the défendant was 
not prejudiced by the admission of the statements made by Hughes 
Bros. & Bangs. 

The judgment of the Circuit Court is affirmed. 



ENOS V. KENTUCKY DISTIIXEBIES & WAREHOUSB CO. et al. 

(Circuit Court of Appeals, Slxth Circuit July 11, 1911.) 

No. 2,089. 

1. Removai. op Causes (§ 107*)^ — Parties— Fbauduxent Joinder— Buedbn 

OF Proof. 

Where a pétition for removai stated sufficient grounds therefor and 
chargea a fraudulent joinder of parties to prevent removai, on plalntlfFs 
déniai, the burden of proof of fraudulent joinder vras on the removlng 
défendants. 

[Ed. Note. — For other cases, see Remçval of Causes, Cent Dlg. J 230; 
Dec. Dlg. § lOT.* 

l'^audulent joinder of parties to prevent removai of cause, see note 
to Offner v. Chicago & E. R. Oo., 78 C. O. A. 362.] 

2. Removal of Causes (§ 86*) — Parties — Fraudulent Joinder — Persons 

Engaged in Superintendence. 

Décèdent was killed by falllng down an open elevator shaft In a dls- 
tlllery In Kentucky belonglng to and opéra ted by nonresldent défendants. 
Défendants. H. & B., who were résidents of Kentucky, were, respectlvely, 
the superlntendent and foreman of the dlstillery at thei time of the ac- 
cident. The foreman under the superintendent's direction employeà 
décèdent as well as the other hands working in the dlstillçry. Thé fore- 

•For otlier cases ses same toplc ft i numbbb in Dec. A Am. Dlgs. 1907 to data, ft Rep'r IndezM 
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ttan under the superlntendent's orders had taken out the elevator and had 
removed the guards or barrlers at the shaft opening, whlcli the removal 
of the elevator and the repair work made necessary. ïhe elevator had 
been out of service îor several weeks, and a carpenter had been em- 
ploj'ed to work thereon who had used a plank across the elevator shaft 
while at work, and left it there from at least the day before the accident. 
The plank was across the opening on the morning of the accident when 
décèdent was engaged in lowering barrels from the fifth floor wlth the 
knowledge of tlie foreman and presumably of the superintendent, and 
while so engaged décèdent and the plank in some way fell through the 
opening to the hottom of the shaft. Négligence was alleged jointly in re- 
nioving the elevator and in substituting tbe block and tackle for the low- 
ering of the barrels, in allowlng the loose plank to lie across the elevator 
shaft opening, and in failing to provide a guard or protection around the 
shaft. Eeîd, that since, if the nonresident corporations ov^ning and oper- 
atlng the distillery were liable, it was solely because of the négligence of 
the résident défendants, one or both, and under Kentucky law a servant 
whose négligent acts cause liablUty of the corporation may, as matler of 
rlght, be .loined as défendant with the corporation, the complaint, alleg- 
Ing such facts, did not show a fraudaient .loinder of parties authorlzing 
' the removal of the case to the fédéral court. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. § 79; 
Dec. Dig. § 36.*] 

3. Removal oh Causes (§ 36*) — Pabties— Fbaudulent Joindee. 

The rule permitting removal to the fédéral court in case of a fraudu- 
lent Joinder of a défendant whose présence destroys dlversity of cltizen- 
ehlp eannot be extended to authorize an inference of such fraudulent 
joinder from the fact only that no cause of action is found to exist 
against any défendant, résident or nonresident, or permitting removal 
tn a case where the négligence of a corporation défendant can be made 
out only by proof of négligence of the servant alleged to hâve been fraud- 
ulently .loined, but against whom a cause of action is stated. 

[Ed. Note.— For other cases, see Kemoval of Causes, Cent. Dig. i 79; 
Dec. Dig. § 36.*] 

4. Courts (5 406*) — Jubisdiction — Review. 

Where a case was Improperly removed to the fédéral court, and such 
court had no jurisdiction for lack of dlversity of citizenship, the Court 
of Appeals on a wrlt of error was bound to déclare such lack of juris- 
diction, and remand the case to the Circuit Court, with directions to re- 
mand to the state court, without determining any other questions. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. 8 406.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Action by Fannie Enos, administratrix of the estate of Charles 
Thomas Enos, deceased, against the Kentucky Distilleries & Warehouse 
Company and others. Judgment for défendants, and plaintifî brings 
error, Reversed. 

A. E. Richards (O'Doherty & Yonts, on the brief), for plaintifî in 
error. 

E. P. Humphrey (Bennett H. Young and Marion P. Humphrey, on 
the brief), for défendants in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and DENI- 
SON, District Judge. 

KNAPPEN, Circuit Judge. The plaintifî in error brought suit in 
the circuit court for Jefïerson county, Ky., for the recovery of damages 
on account of injuries, resulting in death, received by décèdent in 

•For other caiei see tame toplc A } nitubeb in Dec. & Am. Digs. 1907 to data, & Rep'r Indexai 
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falling down an open elevator shaft in the John G. Roach Distillery at 
Louisville, Ky., while décèdent was employed therein. The suit was 
brought against the défendants above narlied, with whom were joined 
George A. McCran, W. J. O'Hearn, and Martin Bittner. The Distil- 
leries & Warehouse Company is à New Jersey corporation and the 
owner of the distillery. Julius Kèssler & Co. is a West Virginia cor- 
poration which was operating the distillery at the time of the accident 
in question. The whisky was being made in the name of Julius Kessler 
(who was a citizen of Illinois) under a government régulation re- 
cjuiring the brands to be taken out in the name of individuals. Ship- 
man's relation is immaterial. He was a citizen of New York. Until 
a short time bef ore the accident, the whisky had been made in McCran's 
name. O'Hearn and Bittner were, respectively, the superintendent 
and foreman of the distillery at the time of the accident. Both they 
and McCran were citizens of Kentucky. Some weeks bef ore the acci- 
dent an elevator which operated from the basement to the sixth floor 
of the distillery was taken oUt for repairs. The guard rails which had 
surrounded the elevator opening on the fifth floor were taken away at 
the same time. In connection with the work of repairing a plank 
had been in use, extending across the opening of the shaft on the fifth 
floor. At the time of the accident décèdent was engaged, at the open- 
ing of the shaft on the fifth floor, in fastening a tackle to barrels, pre- 
paratory to lowering the same to the basement by means of a block 
and tackle operated by workmen upon the sixth floor. In connection 
with this work the décèdent and the plank across the opening of the 
shaft in some way fell through the opening to the bottom of the shaft. 
Decedent's death was caused by the injuries thus received. 

The défendants were alleged to be jointly and concurrently négli- 
gent, first, in removing the elevator and substituting the block and 
tackle therefor; second, in allowing the loose plank to lie at the ele- 
vator shaft opening, and in the absence of sufiicient light; and, third, 
in failing to provide a guard or protection around the shaft opening. 

The défendant corporations and the individual défendants Kessler 
and Shipman joined in a pétition for removal of the cause to the féd- 
éral court, alleging that no cause of action was stated against the 
l'esident défendants McCran, OTTearn, and Bittner; that the alléga- 
tions charging thèse défendants with négligence were untrue, and were 
known by the plaintifif to be untrue when she instituted her suit ; that 
she did not then and does not now expect to prove any of said alléga- 
tions or to obtain a verdict and judgment against the résident défend- 
ants named; and that the latter were joined with the nonresident 
défendants for the sole and fraudulent purpose of defeating the re- 
moval of the cause. The state court approved the removal bond, but 
ref used to order the removal. The transcript being filed in the fédéral 
court, a motion to remand was made, issue being joined upon the ma- 
terial allégations in the pétition for removal. Testimony upon the 
issue thus raised was presented by oral examination of witnesses. The 
circuit court found that McCran's connection with the distillery had 
entirely ceased previous to the accident, and that he was thus fraud- 
ulently joined for the purpose of preventing a removal of the cause. 
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The court further found that the plaintiff had no right to recover 
against either O'Hearn or Bittner, this conclusion being based upon the 
propositions that the place where décèdent was working became unsaf e, 
if at ail, by the négligent performance of the work in hand; that dé- 
cèdent had assumed the risk, and that it was fairly open to conjecture 
that bis négligence was the cause of the accident; that Bittner's duty 
was not shown to include the putting in of an elevator instead of a 
block and tackle; and that O'Hearn was absent from the warehouse 
on the day of the accident, and gave no directions and did no act which 
would entitle the plaintifï to believe that she had any cause of action 
against him. The court further expressed the opinion that had plaintifï 
before commencing suit made earnest inquiry as to the exact facts she 
would hâve so discovered, and that she had no right to shut her eyes 
and refrain from such inquiry, and that from such facts and from her 
f ailure to testify as to her good faith in joining- O'Hearn and Bittner 
as défendants it was fairly presumable that they were joined as de- 
fendants with the like fraudulent purpose of preventing removal. The 
motion to remand was accordingly denied. At the conclusion of a 
trial upon the merits verdict and judgment were directed in favor of 
the défendants. The assignments argued hère relate to the refusai to 
remand and to the direction of verdict and judgment. 

[1] Assuming that the pétition for removal stated sufHcient ground 
therefor, upon the plaintiff's déniai of the allégations of fraudulent 
joinder, the burden of proof was upon the removing défendants to 
establish the fact of fraudulent joinder. See Hunter v. Illinois Cen- 
tral _R. R. Co., 188 Fed. 645 (decided by this court June 6, 1911). The 
parties recognized this condition, the only testimony upon the hearing 
of the motion to remand being presented by défendants. 

[2] It affirmatively appeared that O'Hearn and Bittner were in the 
employ of Kessler & Co. ; that O'Hearn was superintendent of the 
distillery and hired Bittner, the foreman, and that the latter under the 
superintendent's direction employed décèdent as well as the other hands 
at work in the distillery; that the superintendent ordered the taking 
out of the elevator ; that the foreman took it out, taking away in that 
connection the guards or barriers at the shaft opening, which the re- 
moval of the elevator and the repair work made necessary; that the 
elevator had been out of service for several weeks ; that the foreman 
employed the carpenter who was at work on the elevator; that this 
carpenter used the plank across the elevator shaft while at work, and 
left it there from at least the day before the accident, if not for a 
longer period; that the plank was across the opening on the morning 
of the accident, and the work of lowering the barrels entered upon, 
ail with the knowledge of the foreman, and, in large part, presumably 
with that of the superintendent; and that the foreman, with this 
knowledge and under the circumstances stated, assigned décèdent to 
his work on the fîfth floor at the elevator shaft, as well as those assist- 
ing with the block and tackle on the floor above. B'rom thèse facts 
it is apparent that, if the Distillery Company and Julius Kessler & Co. 
were liable for decedent's injuries, it is because of the négligent acts 
of O'Hearn and Bittner, one or both. In other words, if neither of 
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them was négligent, défendants would not be liable ; and, if either were 
properly joined, the case was not removable. According to the settled 
law in Kentucky, the servant whose négligent act créâtes the liability of 
the corporation may, as a matter of right be joined as défendant with 
the corporation. Cincinnati & T. P. Ry. Co. v. Bohon, 200 U. S. 221, 
223, 26 Sup. Ct. 166, 50 L. Ed. 448; Winston's Adm'r v. Illinois Cen- 
tral R. R. Co., 111 Ky. 954, 957, 65 S. W. 13, 55 L. R. A. 603. To 
assert, therefore, that O'Hearn and Bittner were not liable for the 
decedent's injuries is but another way of asserting that neither the 
Distillery Company nor Kessler & Co. were liable. Indeed, the circuit 
court in denying the motion to remand practically found that plaintiff 
was affirmatively shown to hâve no cause of action against any of the 
défendants. The assertion of fraudulent joinder of O'Hearn and 
Bittner necessarily involves the proposition that the cause of action 
against even the résident défendants was fraudulently asserted. 

[3] But the rule which permits a removal to the fédéral court in 
case of the fraudulent joinder of défendants whose présence destroys 
diversity of citizenship cannot be carried to the extent of permitting 
such fraudulent joinder to be inferred from the fact only that no cause 
of action is found to exist against any défendant, résident or nonresi- 
dent, or of permitting removal in a case where the négligence of the 
corporate défendant can be made out only by proof of négligence of 
the servant alleged to be fraud'ilently joined, but against whom a 
cause of action is stated. 

In niinois Central R. R. Co. v. Sheegog, 215 U. S. 308, 318, 30 Sup. 
Ct. 101, 103 (54 L. Ed. 208), the court, in considering the alleged 
fraudulent joinder of the lessor railroad with the lessee railroad, said : 

"The joint liability arisiug from tlie fault of the Illinois Central Road 
gave the plaintiff an absolute option to sue both if he pi'eferred, and no 
motive could make liis choice a fraud. The only way in which fraud could 
be niade out would be by establishing that tlie allégation of a cause of 
action against the Illinois Central Railroad was fraudulent, or at least any 
part of it for which its lessor possibly could be lield. But it seems to us 
that to allow that to be done on suc-h a pétition as is before us would be 
goiug too far in an effort to counteract évasions of fédéral Jurisdiction." 

In Willard v. Chicago, B. & Q. R. Co., 165 Eed. 181, 91 C. C. A. 215, 
suit was brought charging joint négligence and joint liability against 
both the lessor and the lessee railroad. The lessee railroad removed 
the cause to the fédéral court upon the ground that the lessor road was 
fraudulently joined as a party défendant. The Court of Appeals of 
the Seventh Circuit said that : 

"The good faith of the plaintiff, in such joinder of the lessor corporation, 
is fully vindicated by the coneeded fact of an establlshed rule in Illinois 
which authorizes joinder and joint recovery, under such circumstances, iu 
the' State forum." 

Upon a review of this case in the Suprême Court it was said : 

"It cannot be predicated of the plaintiff that he fraudulently and im- 
properly made the Illinois corporation a codefendant with the lowa 
corixiratiou when such a charge is negatlved, as matter of laïc, by the fact 
that the plaintiff was, as we hâve seen, entitled under the laws of Illinois. 
where the cause of action originated, and within which the road lu question 
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was located, to brlng joint action against the Illinois and lowa companles. 
Illinois Central R. H. Oo. v. Sheegog, 215 U. S. 308, 316 [30 Sup. Ct. 101, 54 
II. Ed. 208]. He may hâve preferred to hâve the case tried In the state court, 
Just as the lowa corporation preferred the fédéral court, but thèse préfér- 
ences or motives, not fraudulent or unnatural, were of no conséquence. They 
were Immaterial In determinlng whether the plalntlff had a légal rlght to 
brlng a Joint action against the lessor and the lessee companîes and to carry 
It on In that form to a conclusion." (Itallcs are ours.) Chicago, B. & Q. 
Ry. C5o. V. Wlllard, 220 U. S. 413, 30 Sup. Ct. 460, 55 L. Ed. 521, decided 
Aprll 10, 1911. 

We agrée with the circuit court that the plaintiff's pétition stated a 
cause of action against ail the défendants. We are therefore con- 
strained to hold that under the undisputed facts of the case Bittner and 
O'Hearn were, as matter of law, properly joined, and thus the alléga- 
tions of fraudulent joinder as to those défendants were not sustained. 

[4] This being so, and they being proper défendants, the fédéral 
court had no jurisdiction of the case for lack of diversity of citizenship. 
This court therefore not only has the power, but is under a positive 
duty to déclare the lack of jurisdiction of the court below, and to dis- 
pose of the case accordingly. See Willard v. Chicago, B. & Q. Ry. 
Co., supra, 165 Fed. 182, 91 C. C. A. 215. 

Having reached this conclusion, it is unnecessary to détermine 
whether the circuit court was right in holding that McCran was fraud- 
ulently joined as a défendant, for the circuit court had no jurisdiction 
of the case if either Bittner or O'Hearn were properly joined. The 
same considération makes it unnecessary to consider the probative 
eflfect of plaintiff's failure to testify to her good faith in joining the 
résident défendants, or of the fact that suit was originally brought 
against the Distilleries Company alone, and upon its removal to the 
fédéral court the suit now hère instituted. 

The question raised as to the effect of the error in the transcript 
sent up by the clerk of the state court, by which it was made to appear 
that défendant Kessler was a citizen of Kentucky, is immaterial. 

As under the conclusion we hâve reached the circuit court had no 
jurisdiction of the controversy, we cannot consider the alleged error in 
directing a verdict and judgment for the défendant. 

For lack of jurisdiction in the trial court the judgment is reversed 
and the cause remanded to the Circuit Court of the United States for 
the Western District of Kentucky, with direction to remand the same 
to the circuit court for Jefferson county, Ky. 



ROBINSON v. MUTUAL RESERVE LIFE INS. CO. 

SCOVILL V. SAME. 

(Circuit Court of Appeals, Second Circuit July 17, 1911.) 

Nos. 289, 290, 292. 

1, INSTJBANCE (§ 72*) — MUTITAX COMPANIES— DISSOLUTION -PiSTBIBUTION OF 

ASSETS. 

Under the laws of New Yorlî, a mutual Insurance company may create 
a reserve fund immune against claims of gênerai credltors in the nature 

•For otbtr cases see same toplo & i numbbb Is Dec. A Am. Dlgs. U07 to date, ft Rep'r Indexes 
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of a trust to be devoted to the payœent of "asscssments" thus benefltlng 
Uving members, or to the payment of "death losses," thus benefitlng ben- 
eflciarles, and persons glving crédit to such corporation are cliargeable 
wlth knowledge that certain parts of its income may be set aside. 
[Ea. Note.~For otber casesi see Insurance, Dec. Dlg. | 72.*] 

2. INSUBANCE (§ 72*)— MUTUAl OOMPANIES— SOLVBNCT— DlSTWBUTION OF AS- 
SETS. 

Where, In proceedings Involving the distribution of the funds or an m- 
solvent insurance company, a beneflciary intervened "on her own behalf 
and on bebalf of any and ail persons similarly situated," and no one else 
Intervened in support of this class who secured an advantageous disposi- 
tion of their claiins, the court would, if It deemed the controversy so 
complicated and the Interests so involved that the ciaims of such par- 
ticular benefleiaries would not otherwise hâve been properly represented, 
hâve diseretionary power to allow daims for légal services for counsel 
representing such interests to be pald ont of the funds. 

[FA. Note. — For other cases, see Insurance, Dec. Dig. § 72.*] 

Noyés, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suits by James C. Robinson and by Reuben O. Scovill against the 
Mutual Reserve Life Insurance Company. Appeal from a final decree 
distributing the funds of défendant. Affirmed. 

This cause cornes hère upon appeal from final decree distribut- 
ing the funds of défendant, an insolvent insurance company, among 
the several claimants. The company is the one which was before 
the Suprême Court in Polk v. Mutual Reserve Life Insurance Com- 
pany, 207 U. S. 310, 28 Sup. Ct. 65, 55 L. Ed. 222. The opinions of 
the Circuit Judge dealing with the questions raised on this appeal are 
reported in 175 Fed. 624, and 182 Fed. 850. 

See, also, 175 Fed. 629. 

Sewell T. Tyng and John T. McGovern, for appellants Turley & 
Turley, Loring, and others. 

Charles T. B. Rowe (Frederick A. Card, of counsel), for appellants 
Carroll and Fitzgerald. 

Gilbert E. Roe (Roe & McCombs, of counsel), for appellant Dogge. 

Miles M. Dawson, for appellant Campbell. 

Van Iderstine & Barkér, for appellants Robinson, Whipple, and 
others. 

Thomas Carmody, Atty. Gen., and William A. McQuaid and 
Robert P. Beyer, Deputy Attys. Gen., for the People. 

Wm. Beverly Winslow, for appellees Robinson and Scovill. 

John M. Scoble, for appellees Catoe and others. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE; Circuit Judge. [1] The spécial master's report has 
înarshaled the facts exhaustively ; his report and the two opinions 
of Judge Ward contain ail that it is necessary to say, since we concur 
fully in the conclusions expressed in the decree. Upon the argu- 
ment our first impression was rather adverse to the proposition that 
the reserve fund created by the members of the old association could 
be made immune as against the ciaims of gênerai creditors. But 

•For other tmses see uiiae topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâeiea 
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an examînation of the various New York authorities which hâve 
been cited satisfies us that associations such as this may, if they 
choose, create just such a trust which shall be devoted to the 
payment of "assessments," thus benefiting Uving members, or to the 
payment of "death losses," thus benefiting beneficiaries. Ail persons 
giving crédit to such a corporation are chargeable with knowledge 
that a certain part of its income from assessments may be thus set 
aside. Thèse authorities further indicate that the ciuesiion whether 
or not such a trust has been created is one to be detennined in each 
case from an examination of the Constitutions, by-laws, certificates, 
etc., of the particular company under considération. The analysis of 
thèse documents in the spécial master's report fully supports the 
conclusion that the funds, identifiable as part of the old reserve 
fund, which bave come into the possession of the l'eceiver, are 
pledged first to pay death claimants under assessment policies. We 
are not persuaded that by misapplication of funds received from the 
members who came in after reorganization under the level premium 
plan, the latter or their beneficiaries bave by subrogation acquired 
any rights against that spécifie fund ; the évidence fails satisfactorily 
to show such diversions. 

As to the daims against the gênerai funds, presented by the death 
claimants in both classes, the living pohcy holders, the gênerai credi- 
tors, and the state of New York for franchise tax and certain dis- 
bursements, we fully concur with the circuit court. 

As to the claim for allowances for légal services and disbursements 
of counsel who represented Christina S. Dogge, we understand the 
Circuit Court to hâve refused to make any such allowance solely on 
the ground of lack of power. Mrs. Dogge was a beneficiary under an 
assessment policy and was allowed to intervene "on her own behalf 
and on behalf of any and ail other persons similarly situated." No 
one else intervened in support of this class of claimants, who hâve 
secured an advantageous disposition of their claims. It is no doubt 
true that the services did not increase the assets in the hands of 
receivers, and it is equally true that, under the authorities, the court 
cannot require the other claimants of the same class who did not 
join with Mrs. Dogge and contribute to the expense, to give up part 
of their claim in order to create a fund to pay for the services, but 
it does not follow that the court is powerless to compensate, if in 
its Sound judgment compensation is due. 

[2] Where a complicated controversy involving many différent in- 
terests in a fund is before the court, and some particular interest is 
not so represented that the facts supporting its claim are likely to be 
fully brought out and properly presented, we know no reason why 
the court may not assign some compétent person to do such work and 
compensate him, as receivers' counsel are compensated, viz., out of the 
funds in the hands of receivers. We think it would be unfortunate 
if the courts did not possess such power, because the receivers neces- 
sarily represent so many différent interests that they must generally 
stand neutral, and there will be many occasions where correct conclu- 
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sions cah be reached only after ail sides of the controversy hâve been 
vigorously presented. 

Whether this be such a case or not is a question to be left to the 
Sound discrétion of the circuit judge; the affirmance of this decree is 
not to be taken as foreclosing him from allowing Mrs. Dogge's claim 
to be again presented him, if he thinks it a proper one to be recon- 
sidered. 

NOYES, Circuit Judge (dissenting). A man must be just before 
he is generous; much more, if his charity begin at home. He may 
put aside moneys and agrée with himself that they shall be used only 
for particular purposes; but still his creditors may seize them. He 
may die: and leave a will creating funds for many objects; but he can- 
not thereby defeat the demands of his creditors. That which a man 
has the right to reserve either for his uses or charities is that which 
remains after his debts are paid. 

A corporation may create spécial funds for the benefit of its stock- 
holders or mernbers ; but it must first meet its obligations to its cred- 
itors. The courts hâve many times said that the assets of a corpora- 
tion constitute a trust fund for the payment of its debts. ^ And this is 
true whether the corporation bave, or hâve not, capital stock. 

The primary reason why the stockholders or mernbers of an insol- 
vent corporation cannot appropriate its property and leave its debts un- 
paid is that they, in reality, are the corporation. They cannot pay 
themselves at the expense of their creditors. And this reason is quite 
as strong and the principle quite as applicable in the case of an insol- 
vent co-operative Insurance corporation as in any other case. Mani- 
festly, the assets of such a corporation which the members hâve the 
right to divide, are those only which remain after gênerai creditors are 
paid. 

The beneficiaries of deceased members of a co-operative insurance 
corporation stand in a position similar to that of legatees under a will. 
They take by and through the member as the legatee takes through 
the testator, and are subject to the limitations attaching to the member. 
And while their rights may be vested and they may sue on the policy, 
they must look, as must the legatee, to the assets remaining after the 
payment of debts. In one sensé they are creditors, but they are not like 
the gênerai or outside creditors. Their rights are subject to the rules 
and régulations of the corporation because they take through them. 
The outside creditors deal with the corporation at arm's length. 

It follows then that if the reserve fund in question in this case con- 
stitute part of the assets of this insolvent corporation, it must first be 
applied to the payment of the gênerai creditors. And as such fund 
was created out of the moneys of the corporation, it does constitute a 
part of its assets unless in one of two contingencies : 

(1) Unless the state of New York which created the corporation 

1 Ilowever the trust fund doctrine may be regarded ail the discussion of 
it serves to emphasize the proposition that when the affairs of a corporation 
are being wouud up distribution must be made to the creditors before stocli- 
holders or members receive anythiug. 
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has expressly provided by statute that reserve accumulations of co- 
opérative insurance corporations shall not constitute a part of their 
assets and shall be f ree from the charge of their debts ; 

(2) Unless the reserve fund constituted a valid trust fund. 

Now the only New York statute upon the subject to which atten- 
tion has been directed is the act which provides that nothing in it shall 
prevent the création of a reserve fund for the payment of assessments 
or death losses. Manifestly this statute, considered as a positive grant 
of authority, falls far short of providing that a reserve fund if created 
shall not, in respect of gênerai creditors, constitute a part of the assets 
of the corporation. The statutory provisions are consistent with the 
création of a fund for the purpose stated, but subject to the payment 
of debts. 

The reserve fund did not constitute a trust fund because, in the 
first place, the corporation did not part with dominion over it. The 
moneys were merely placed in the hands of a custodian and were not 
altogether kept there. In the second place there was no trust because 
there was no designated beneficiary. The fund was to be distributed 
among members or "as the court shall direct." In the third place if 
there were a trust at ail, it was for the benefit of the members of the 
corporation — in reality the corporation itself — and was, consequently, 
invalid as to outside creditors. 

For thèse reasons I am of the opinion that, with respect to the gên- 
erai creditors, the reserve fund in question constituted a part of the 
assets of the corporation to which they had the right to look for the 
payment of their debts before it could be distributed to the members 
or their beneficiaries. While I bave reached this conclusion merely 
by applying what would seem to be elementary légal principles, I think 
that it is not in conflict with, but is rather supported by, the décisions 
of the New York Court of Appeals which hâve been referred to. 

For the reasons stated in the opinion in Matte.r of Traders' & 
Travelers' Accident Co., 68 Mise. Rep. 440, 125 N. Y. Supp. 85, which 
I approve, I think that the claim of the state of New York is entitled 
to a préférence. 

In my opinion the decree of the circuit court should be reversed witb 
respect to the claims of the gênerai creditors and the claim of the 
state of New York. 



UNITED STATES v. 300 CANS OF FROZEN EGGS. 

(Circuit Court of Appeals, Second Circuit. June 6, 1911.) 

No. 291. 

1. Food (§ 24*) — Deoomposed Food — Confiscation — Statutes — .Titrisdiction. 
Under Food & Drugs Act of June 30, 1006, c. ,391.5, S 10. 34 Stat. 
771 (U. S. Conip. St. Supp. 1909, p. 1193), providing for tJae forfaiture and 
destruction of food transporfed in interstate commerce for sale, or liavins 
been transported, remains unloaded, unsold or in orifjinal unbrokeu 
packages, where a libel alleged that certain frozen eggs had been trans- 
ported in Interstate commerce and were, at the tinie of the service of 

•For otber cases see same topic & 5 numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the llbel, In whole or In part fllthy, putrld or décompose^, and remained 
unsold In original unbroken packages in a warehouse in Kew York City, 
the libel was not fatally defectlve for fallure to charge that the eggs had 
been transported for sale. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 17 ; Dec. Dlg. § 24.* 
What constitut'es a violation of pure food régulations, see note to 
Brina v. United States, 105 O. O. A. .559.] 

2. FOOD (§ 24*)— CONDEMNAÏION FOEFEITUEE — LiBEL. 

Where a libel agalnst frozen sggs described them as articles of food, 
it was not objectionable for faiiure to négative that the eggs were in- 
tended for other than good uses. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*] 

3. Food (§ 24*) — Intekstate Commerce — Consignment by Shippeb to It- 

SELF. 

The fact that frozen eggs, against which a llbel was instltuted, had 
been shipped from one state to another, consigned by the shipper to itself, 
did not indicat'e that they had not been transported In Interstate com- 
merce. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*] 

Appeal from the District Court of the United States for the South- 
ern Tiictrict of New York. 

Libel by the United States against 300 cans of frozen eggs claimed 
by the European Egg Company. From a judgment sustaining ex- 
ceptions to the libel, the government appeals. Reversed. 

Henry A. Wise, U. S. Atty. (J. N. Boyle, Asst. U. S. Atty., of 
counsel), for the United States. 

Olcott, Gruber, Bonynge & McManus (S. C. Nussbaum, of coun- 
sel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Jud?e. This is a libel filed by the United States for 
the condemnation of 300 cans of frozen eggs under section 10 of the 
food and drugs act of June 30, 1906, c. 3915, 34 Stat. 771 (U S. Comp. 
St. Supp. 1909, p. 1193). The material allégations are as follows: 

"(1) Thls libel Is filed by the United States of America In its own right, 
and prays selzure for condemnation of certain articles of food as hereinafter 
particularly set forth in accordance with the food and drugs act of Oongress, 
approved June 30, 1906, 34 Stat. 768. 

"(2) Your libelant represents to the court, that In the city, county and 
Southern district of New York, and within the jurisdiction of this honorable 
court, there are owned by the European Egg Company and stored at the 
Harrison Street Cold Storage Warehouse, No. 7 Harrison street, borough of 
Manhattan, clty of New York, 300 cans, each containing an article of food, 
to wit, frozen eggs, each weighing approximately 28 pounds. 

"(3) Your libelant further represents that said articles of food so as 
aforesaid particularly described are illegally held within the jurisdiction of 
this honorable court, and are Uable to condemnation and confiscation, as 
provided in the sald act of Congress: 

"In that each of the said 300 cans contains an article of food, to wit, 
frozen eggs, which being animal substance, is in whole or in part filthy, 
putrid, and decomposed, contrary to the provisions of subdivision 6 of section 
7 of the act of June 30, 1906. 

"Your libelant further represents that the said articles were shipped from 
South Omaha, Nebraska, by the European Egg Company, on or about the 3d 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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day of October, 1910, via the Chicago, Burlington & Quincy Railroad Com- 
pany, the Chicago, Indiana & Southern Railroad Company, and the Erle 
Despatch, and were thereafter transported and delivered to said European 
Egg Company at the Harrlson Street Cold Storage Warehouse, No. 7 Harri- 
son Street, at the borough of Manhattan, in the city of New York, on or 
abouc the 8th day of October, 1910, and that the said articles remain unsold 
in thelr original unbroken packages in the said city, county and state of 
New York and in the Southern district of New York." 

The European Egg Company, claimant, filed exceptions to the libel 
as f oUows : 

"First Exception. That this honorable court bas no jurisdiction of the 
matters contained in said libel, tlie same not being matters that corne under 
the food and drugs aet of Congress, approved June 30, 1906. 

"Second Exception. For that the said libelant has not well and sufflclently 
set forth évidence to warrant the issuance of said libel. In so far as It does 
not State that said frozen eggs were selzed while being used In Interstate 
commerce." 

The District Judge sustained the exceptions to the hbel, saying: 
"I thlnk that Hipolite Egg Co. v. United States, 220 U. S. 45, 31 Sup. Ct. 
364, 55 L. Ed. 364, covers this case if the eggs had been alleged to bave been 
shipped 'for sale.' The statute (section 10) says 'transported * * * for 
sale,' and the libel does not foUow the statute, though it does say that they 
remain unsold. That is hardly enough. It is not necessary to consider the 
power of Congress if the transportation was not for sale, but for aught that 
appears thèse eggs were not to be sold either as eggs or in any other form. 
Therefore the libelant must amend. Exceptions sustained." 

The United States having failed to amend the libel, it was dismissed 
and this appeal taken from the decree. 

We think the learned judge erred in treating the charge in the libel 
as against the cases while being transported. The second exception 
seems to proceed on this ground. The act expressly describes the 
guilty goods in such a case as "being transported * * * for sale." 
But the charge was against the goods in the original packages after 
transportation was over. The applicable words of the act are "or 
having been transported remains unloaded, unsold or in original un- 
broken packages." The allégations as to the carriage of the goods be- 
tween Nebraska and New York were made for the purpose of show- 
ing that they were a subject of interstate commerce. It would be a 
very natural construction to hold that the words "for sale" describing 
the goods seized in course of transportation are to be carried forward 
to the goods in the next category seized after transportation is over as 
the claimant contends under the first exception. Indeed, this was the 
construction adopted by Sater, J., in United States v. 46 Bags of 
Sugar (D. C.) 183 Fed. 642. But the décision of the Suprême Court 
in Hipolite Egg Co., Claimant of 500 Cases of Preserved Eggs, v. 
United States, decided March 13, 1911, makes this construction im- 
possible. The opinion of Mr. Justice McKenna and the transcript of 
record in that case shows that Thomas & Clarke (for whom the 
Hipolite Egg Company was substituted as claimant) were the owners 
of 370 cases of "preserved whole eggs" in a cold storage ware- 
house at St. Louis, Mo., which they had previously bought from the 
Hipolite Egg Company of that city; that Thomas & Clarke shipped 
189 F.— 23 
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50 cases of thèse eggs from St. Louis to themselves at Peoria, 111., 
to be lised in their business as mariuf açturing bakers which were the 
cans seized in the original packages oh. theirp remises after the trans- 
portation was over. The charge in the libel was : 

"That the said flfty cans, more or less, contalnlng said food product and 
so adultéra ted as ,above set f orth, hâve been trausported from the city of 
St. Louis, in the state of Missouri; to the city of Peoria, in the state of 
Illinois, in the division and district aforesaid, and remain unsold in this 
district in the original and unbrolœn paelîage, in the possession of Thomas 
& Clarke in the city of Peoria, in violation of the sald act approved June 
30, 1906." : 

Although the District Judge found that the eggs were not transport- 
ed for sale, but for use by the consignées in their business, he entered 
a decree of condemnation which the Suprême Court confirmed. The 
case is precisely similar to the one under considération. Mr. Justice 
McKenna states the claimant's contention as follows : 

"(1) Section 10 of the food and drugs àct does not apply to an article 
of food which bas not iieen shlpped for sale but /which bas been sliipped 
solely for iUse as rav? material in the manufacture of some other product." 

He then goes on to say after considering Judge Sater's opinion, 
supra: 

"The object of the law Is to keep adùlterated articles out of the channels 
of Interstate commerce, or, if they enter such commercé, to condemn them 
vFhile being transported or when they hâve reached thir destination, pro- 
vidéd they remain unloaded, unsold or in original unbrolien paclvages. Thèse 
situations are clearly separate, and vye cannot unité or quàlify them by the 
purpose of the ovvner to be a sale. It, indeed, may be askéd in what man- 
ner a sale? The question suggests that we might accept the condition, and 
yet the Instances of this record be within the statute. AU articles, com- 
pourid or sin^gle, not intendëd for consumption by the producer, are designed 
for sale, and, becausè they are, it is the concern of the law to hâve them 
pure. It Is, howéver, insistéd that 'the proceedings In personam authorized 
by the law was Intended to, and no doubt Is, capable of givimg fuU force 
and effect to the law' ; and, further, that a producer in a state Is not inter- 
ested In an article shlpped from another state which is. not intended to 
be sold or offerèd for consumption until if is manufactured into something 
else. The argiiment Is pecullar. It Is certainly to the interest of a pro- 
ducer or consumer that the article which he receives. ht) matter whence it 
corne, shall be pure, and the law seeks to secure that Interest, not only 
through persopal penalties but through the condemnation of tlie article if 
Impure. There is nothing Inconsistent in the remédies, nor are they dépend- 
ent. The Three Friends, 166 U. S. 1, 49, 17 Sup. Ct. 495, 41 L. Ed. 897. The 
flrst contention of the Egg Company is, therefore, untenable." 

The District Judge dismissed the libel because it did not describe the 
goods as transported "for sale," whereas this exception should haye 
been overruled. Willard, J., has come to conclusions similar to ours in 
United States V. Two Barrels of Desicated Eggs (D. C.) 185 Fed. 302, 
307. 

[2] It was further suggested at the hearing that thèse eggs might 
hâve been intended for other uses than food uses and that the libel 
should hâve alleged that they were to be used for food purposes. It 
does describe the goods as articles of food and this is quite sufficient 
to withstand thèse gênerai exceptions. 
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[3] Finally, ît îs said that as the Egg Company shipped to itself, 
without sale, the packages were never a part of interstate commerce. 
We know of no authority for such a proposition. Certainly the case 
of Hipolite Egg Company is not such. 

The decree is reversed. 



THB CHARLES J. SENFF. 

(Circuit Cîourt of Appeals, Second Circuit May 8, 1911.) 

No. 267, 

CcixisioN (5 95*V-Steam Tuqs Crossing — Fault. 

A tug, wich a car float alongside, proeeedicg up the Hudson at nlgbt, 
held not in fault for a collision between her tow and a tug coming down 
on a Crossing course from her starboard side, and wMch falled to hold 
her speed after the exchange of passing signais. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. f § 200-202 ; Dec. 
Dlg. § 95.* 

Signais of meeting vessels, see note to The New Tork, 30 C. C. A. 
630.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Owen J. McWilliams, as owner 
of thé tug Zouave, against the tug Charles J. Senflf; the Brooklyn 
Eastern District Terminal Company, claimant. Decree for claimant, 
and libelant appeals. Afifirmed. 

The suit was brought to recover damages for a collision between the libel- 
ant's steam tug Zouave and a car floated in tow of the steam tug, Charles H. 
Sente, which occurred in the North River on June 8, 1907, about 2 o'clock 
In the momlng. 

At the tinie of the collision the Zouave was proceeding down stream on the 
New Jersey side of the river and the SenfC was proceeding up the river wlth 
a car float upon her port side projecting about 100 feet ahead of her. Those 
In charge of the SenflT assert that when they flrst observed the Zouave they 
saw her red light on thé starboard bow of the SenfC about or less than 1,000 
feet away ; that imtnediately upon such light coming Into view, the vessels 
exchanged signais of one whistle, and that soon afterwards the SenfC stopped 
and reversed her engines. 

Those In charge of the Zouave assert that they flrst saw the green light 
of the SenfC on the Zouave's port bow when about a mile and a quarter 
away, and that the vessels then exchanged a one-whlstle signal and after- 
wards exchanged another similar signal. 

It appears that the Zouave falled to hold her speed and slowed down 
shortly before the collision. The port corner of the car float struck the port 
side of the Zouave Infllcting damage. Both vessels appear to hâve blown 
alarm whistles. 

The principal questions of fact upon the trial related to the courses of 
the vessels; the distance of the Zouave eut in the river, and the distance 
between the vessels when flrst seen. 

The District Jmdge who heard and saw the wltnesses sald that it was 
doubtful whether the Zouave was far out enough In the river when coming 
down to make the starboard hand rule applicable and that the cause seemed 
to be one for the rule of "spécial circumstances." But he further held that 
if the starboard hand rule were applicable, the Zouave falled to fulfill her 

•l'or otber caeei see sam* topic & i numbkb 1q Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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duty under it because slie failed to hold her course and speed, and, conse- 
quently, he dismissed the libel. 

De Lagnel Berier and James J. Macklin, for appellant, 
Samuel Parle and Carpenter & Park, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judg-es. 

NOYES, Circuit Judge (after stating the facts as above). Both 
alternatives in this case seem to lead to the same resuit. If the Senff 
were not the burdened vessel, it is not apparent how she was in fault. 
Stopping and reversing when the Zouave was seen was undoubtedly 
the proper way to obey the signais and avoid a coUision, and the tes- 
timony does not warrant a finding that there was négligence in f ailing 
to see the Zouave sooner. If, on the other hand, the Senfï were the 
burdened vessel, the same course was proper to keep out of the way 
of the Zouave. The latter as the privileged vessel was the one at 
fault because she reversed her engines and slowed down instead of 
holding her.speed. We think the District Judge fully warranted in 
saying that "that slowing probably brought about the collision." 

The libelant, however, contends that the Senff as the burdened ves- 
sel was at fault for unnecessarily misleading the Zouave. This con- 
tention is based upon the theory that the Senff should hâve seen the 
Zouave while quite a long distance away and, instead of holding her 
course and stopping, should hâve ported her helm and thus hâve in- 
dicated clearly her intention to avoid the Zouave. But with the car 
float alongside and projecting ahead and the vessels as neaf as we 
think the weight of testimony places them, we are by no means satis- 
fied that this would hâve been the wisest course for the Senff to take 
to avoid a collision, and her failure to take it cannot be regarded as 
unnecessarily misleading the Zouave. 

The libelant also contends that the stopping and backing of the Zou- 
ave was not a fault but an error in extremis. It is, of course, true 
as stated in The Oregon, 158 U. S. 186, 204, 15 Sup. Ct. 804, 812, 
39 L. Ed. 943 — from which the libelant quotes — that "when the mas- 
ter of a vessel is confronted with a sudden péril caused by the action 
of another vessel so that he is justified in believing that collision is 
inévitable," hîs error in the exercise of his best judgment will not be 
regarded as a fault. But we think there is nothing in the présent 
case calling for the application of this principle. We perceive no sud- 
den péril into which the master of the Zouave was led by the action 
of the Senff. 

The decree of the District Court is affirmée with costs. 
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ASHL.EY V. SAMUEL C. TATUM 00. 

(Circuit Court of Appeals, Second Circuit. June 6, 1911.) 

No. 213. 

Patents (§ 328*) — Invention— Inkstand. 

The Ashley patent, No. 829.752, for an Inkstand which is made of glass, 
having a square or angular base and a substantlally fiât top with a elr- 
cular réservoir therein, tlie glass being turned in to form a doine sbaped 
cover to the réservoir leaving an opening in tlie coûter is vold for lack 
of Invention in view of the prior art. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frank M. Ashley against the Samuel C. Tatum 
Company. Decree for complainant, and défendant appeals. Re- 
versed. 

See, also, 181 Fed. 840, and 186 Fed. 339. 

Wood & Wood, for appellant. 

A. T. Scharps and Frank M. Ashley, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The patent is No. 829,752, issued to 
complainant January 12, 1906; the design patent was issued August 
8, 1905. The spécification of No. 829,752 states that the invention 
relates particularly to that type of inkstands which is pressed in iron 
molds and has a base portion of a différent form from the ink-well 
therein, and particularly to a square inkstand having a circular well 
formed therein and made of pressed glass. "The square glass ink- 
stands made of pressed glass are generally formed by an iron mold 
and a round plunger is forced into the mold when the glass is in a 
molten state, and as the glass sets or crystallizes the plunger is with- 
drawn and the glass turned out of the mold, leaving a base square 
in cross section and a circular opening usually beginning flush with 
the surface of the square, as indicated by line xx on Figure 1 of the 
drawings." 

The drawings are hère reproduced: 



y^.J. 



Ti^.2. 



*.- 





The spécifications proceed: 

"Therefore when the bases are used for the automatlc type of Inkstand 
which use floats of hard rubber, and are of a niuch smaller diameter than the 



*For other cases see same topic & § numbbk in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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opening of the well proper, it is iieeessary to use an extra top dise of hard 
rubber as a cover for the rèsen'oir and to support the float and other parts 
of the antpmatic corabinatiou. , By my invention I obviate the necessity of 
using this extra dise eover and havè conceived a method of construction, as 
well as a new construction which makes a far better, cheaper and handsomer 
and more durable stand of thls form than has heretofore been eonstructed. 
"The object of my invention Is to provide an inlîstand base of square or 
irreguJar cross-section having a circular réservoir and a turned-in glass top 
or cover for the réservoir formed intégral with the base and turned in toward 
the eenter of the stand at a point directly above the square of the base." 

Referring to the drawings the patentée states that: 
"Flg. 1 is a vertical sectional vlew showlng the shape of the glass as it 
«ornes from the mold, and Fig. 2 is a vertical sectional view showing the 
stand with the top turned in. A indicates the square base, B the top ring as 
it is tlrst formed and C shows the stand af ter the ring B has been turned in 
while in a molten condition." 

The claims are as foUows : 

"(1) An inkstand made in a single pièce, having a body angular In cross 
section and provided with a snbstantially flat top, a circular réservoir there- 
In, and a turned-in portion directly above the top forming a low dôme, sub- 
stantlally as sliown and described. 

"(2) An Inkstand having a réservoir bod.v with thickened walls and a dome- 
shaped cover therefor made intégral therewith and of less dlameter than the 
body, and having îts wall of less tlvickness than the body portion. 

"(3) An Inkstand having a réservoir body with thickened walls and a cover 
therefor made Intégral therèwlth and of less dlameter than the body, and 
having its wall of less thickness than the body portion, ^nd formed above 
the body portion and provided with an opening, substantlally as described." 

The patentée was not the first to turn in the projecting ring formed 
on the top of a molded glass inkstand so that it would partially cover 
the réservoir and would reach in far çnough to support an automatit 
float. We understand that he undertakes to differentiate the pridr art 
by the suggestion that: "the turned-in portion of the earlier stands 
was at a considérable distance above the thickened cylihdrical walls." 
We cannot find in the: lower dôme of his patent combined with a 
square base any useful function, although the appéàrance of the 
completed structure may be more artistic and attractive ; but that élé- 
ment would be the subject of a design patent. 

From the account which he gives of his invention it appears that 
when he first ordèred an inkstand of the glassmakers they insisted 
that it could not be donc, The process is first to form the base with 
an upstanding ring; then after it has cooled the ring portion is 
heâted to a degree which will permit the ring to be spun inward to- 
ward the eenter ; the glass being in a sufficiently heated condition at 
its top end to permit the spinning of this collar inward, while main- 
taining the body portion in a comparatively cooler condition, so that 
in holding the sanie, the holding implement will not deform the body 
portion. This method was in use for spinning-in the high collars of 
the prior art. The glassmakers insisted that it could not be employed 
with Ashley's short-necked collar because the heated portion of the 
collar was so close to the square top of the square base that the dôme 
portion would crack loose from the base portion in cooling. The 
glassmakers turned out to be correct, for this very thing happened 
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in ihe first attempts to make thèse stands. The patentée thereupon 
devised a plan to meet this difficulty. He had the molds altered so 
as to form a fillet at the base of the collar where it joined the top 
of the réservoir. He also supplemented the old process, after the top 
had been turned in, by "immediately thereafter placing the entire stand 
in an anneahng oven and re-heating the same to a red beat to remove 
the stresses set up in the pressing opération, and allowing the stand 
to gradually cool, so that the lower portion would become cold about 
as fast quickly as the cover portion." Thèse modifications of the old 
process remedied the difficulty and made it possible to construct ink- 
stands having the square base and low dôme of the patent without 
eracking. It may be that the patentée invented a novel and useful 
process for making glass inkstands, but bis spécification did not dis- 
close it to the world, and his claims cannot thereby be sustained. In- 
deed the spécification states that "those skilled in the art will bave no 
diiïiculty in making the stand from the drawings." He explains this 
by stating that before he filed his application he had imparted to the 
molders who were making stands for him ail the necessary steps of 
his improved process. 

We are satisfied that the inkstand itself as a completed structure 
exhibits no invention, and for that reason the patent is invalid. 

Decree reversed and cause remanded, with instructions to dismiss 
the biU. 



VICTOR TALKING 51ACHINE CO. v. AMERICAN GRAPHOPHONB CO. 

(Circuit Court, S. D. New York. Mnrcli 2T, 1911.) 

1. Patents (§ 32S*)— Validity and Infringement — Record for Talkinc! 

MACHINES. 

The Johnson patent, No. 896,050, for a record for falking machines and 
niethod of making the same, whlch coasists of a laterally vmdulatlng 
record of constant depth In which the groove is fornied hy cutting «ut 
and renioving the material of the disk by a cutting tool instead of being 
dlsplaced by a needle point tool, and in which the side walls of the groove 
are clearly deflned and smooth surfaces, and in the preferred form di- 
verge from the bottom to the surface of the record, was properly granted 
in the discrétion of the Patent Office on a divlsional application, and was 
not antieipated by the Jones patent, No. 688,739, and discloses invention ; 
also held infringed. 

2. Patents (§ 229*) — Suit fob Infringement— Défenses— Estoppel. 

A patent for a process consisting of a nuniber of steps may be valid, 
although each of the steps was old, and a decree finding infringement of 
such a patent does not estop the défendant from claimiug a valid patent 
himseif for one of such steps, iior from maiutaining a suit agalnst the 
complainant for ifs Infringement. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 229.*] 

3. Judoment (§ 701*) — Persons Concluded— Stockiioi.der in Corporation 

Défendant. 

A stockholder in a corporation which is sued for infringement of a 
patent, although owning a majority of its stock, has not the légal right 
to eontrol the défense in such suit, nor to intervene and make a separate 

«For other cases see same toplc & § number m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



360 189 FEDERAL EEPOETEIt 

défense, and !s not bound Individually as a party or privy by the decree 
thereln, where he does not in fact assume such défense. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1226; Dec. 
Dig. § 701.*] 

4. Patents (§ 129*) — Valipitt— Estoppel to Deny— Licensee. 

A licensee under a patent is not estopped to purcbase a valid patent 
subsequently issued to another on an application pending when the prior 
patent was issued, and which, if asserted, shows the prior patent under 
whieh the license was taken to hâve been invalid for anticipation, nor 
to assert his patent by suit against ail infriugers including his licensee. 

[Ed. Kote.— B'or other cases, see Patents, Cent. Dig. § 182^/^-186 ; Dec. 
Dig. § 129.*] 

5. Estoppel (§ 118*) — Equitable Estoppel— Prooh of Fkaud. 

In tbe absence of expressiy proved fraud, there can be no estoppel 
based on the acts and conduct of the party sougbt to be estopped, where 
such acts and condnct are as consistent with honest purpose and absence 
of négligence, as with their opposit'es, and the facts cpnstituting the es- 
toppel niust be clearly and distinctly and satisfacttu'ily proved. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 306, 303 ; Dec. 
Dig. § 118.*] 

In Equity. Suit by the Victor Talking Machine Company against 
the American Graphophone Company. Decree for complainant. 

Suit in equity to restrain alleged infringement of United States 
letters patent No. 896,059, dated Âugust 11, 1908, "record for talking 
machine," and for an accounting. 

Horace Pettit, for complainant. 

Philip Mauro, Reeve Lewis, and C. A, L,. Massie (Raîph L- Scott, 
of counsel), for défendant. 

RAY, District Judge. [1] The patent in suit, "record for talking 
machines," was granted to Eldridge R. Johnson, assigner to Victor 
Machine Company, August 11, 1908, on divisional application filed 
November 12, 1904, original application filed August 16, 189S. While 
the complainant allèges in a gênerai way that substantially ail the 
claims are infringed, it points eut and specifically allèges infringe- 
ment of claims 2, 3, 4, 8, 14, and 23. Thèse claims read as follows : 

"2. A disk sound record, having a eut laterally undulatory groove of sub- 
stantially constant depth, the walls of said groove diverging from the bot- 
tom of the sania to tbe surface of the record. 

"3. The method of producing sound records consisting In cutting as dls- 
tlnguished from markmg or tracing upon a tablet of suitable material by 
means of the latéral vibrations of a suitable stylus a record groove of 
appréciable and substantially uniform depth having latéral undulations cor- 
responding to the sound vvaves. 

"4. A sound record made from a eut laterally undulatory groove of sub- 
stantially constant depth, the walls of said groove diverging from the 
bottom of the same to the surface of the record tablfet. • * * 

"8. A disk Sound record couiprising a spirally disposed laterally undula- 
tory groove of substantially constant depth in which the record groove 
was formed by cutting ont and removiug the material in forming the 
record groove, substantially as described. • * » 

"14. In tlie art of recording and reproducing sounds, the method of 
cutting .out a laterally undulatory groove of substantially constant depth 
in a tablet of suitable material by vibrating laterally a cutting stylus 

•For other cases see eame topic & § numbek in Dec. & Am. Djgs. 1907 to date, & Eep'r Indexe» 
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tlirousîh the médium of sound waves and then forming a duplieate there- 
of. * • * 

•'23. The method of produeing sound records consistlng In cutting eut 
the niaterial in forming the record groove as distinguished from mark- 
ing or traciug, upon a tablet of wax or other suitable material by means 
of the latéral vibrations of a suitable cutting stylus, and forming a record 
groove of appreciablle and substantially uuiform depth having latéral 
undulatlons corresponding to the sound waves, and then reproducing a 
Sound record from the original record groove so eut." 

The spécifications of the patent in suit say : 

"My Invention relates to improvements in sound records of either the 
cylindrical or disk type, and has for Its objeet to provide an improved 
record such that the walls of the groove shall be so formed as to reproduce 
the sounds of the record in tones more clear and distinct than has here- 
tofore been possible from records of prior construction. 

"In forming records upon sound recording machines for use In talking 
machines, such as the gramophone, where the sound waves are recorded 
In the form of a groove of even depth having latéral undulatlons as dis- 
tinguished from an undulatory groove of varying depth, as In the type of 
machines of which the phonograph is an illustration, it is essential, in order 
to produce! a clear record, that the material be neatly and cleanly eut 
from the grooves in the process oï recording so that smooth, well-deflned 
surfaces be formed In the walls of a well deflned groove. 

"In the art of making sound records, comparatively llttle attention has 
teen pald to the flnishing and the forming of the surfaces of the walls of 
the record groove. The vertical groove has heretofore been eut by a re- 
cording tool, which, owing to the character of the groove and the shape 
of the tool, has not only had a tendency to tear the material of the 
record,' or distort the same, so as to form roughnesses which, In the 
reproduction of the record or its duplieate, cause disagreeable sounds, 
owing to the harsh vibrations of the dlaphragm caused thereby, but also, 
among other things, in the vertical type of record, the résistance on the 
cutting Stylus in gouging ont the material increases in proportion to the 
depth, which objection is overcome in my eut laterally undulating record 
groove; where the résistance to the force exerted by the cutting stylus la 
urilform and even. 

"I hâve discovered by careful experiments that the best results are ob- 
tained' In a eut out laterally undulatory groove of substantially constant 
depth in a record tablet, preferably of wax or other suitable material, and 
furthermore, when the walls of the groove diverge from the bottom of the 
same to the surface of the record, or, more specifically, when the walls of 
the groove are formed by surfaces which in cross section give the Unes 
of a segment of an ellipse, the groove being widest at its mouth, and 
gradually diminishing in its width toward the bottom. By tbis construc- 
tion, the material is neatly and accurately eut out, and forms a groove 
having smooth and well-defined walls ; the recording needie has greater 
freedom of oscillation, and by reason of the relative contour of the walls 
of the groove with the outline of the needie, this construction prevents any 
binding effect and secures a maximum ease of movement of the needie wlfh 
a minimum of wear upon the record." 

Mr. R. M. Hunter, complainant's expert, says: 

"(8) I understand that the broad invention eomprehended by the paten- 
tée is embodied in the method of produeing a laterally undulating record 
of constant depth when the groove is formed by cutting out and renioving 
the material, and in which the side walls of the groove are clearly deflned 
and smooth surfaces produced by the cutting or engraving action of the 
stylus during the formation of the cut-out groove, whereas in the pre- 
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ferréd form of the invention the slde walls of the groove 'diverge frora tht» 
bottpm of the same to the surface of the record.' 

V"(9) The Invention descrlbed in thè patent embodies a method of foini- 
îng an engraved or cut-out record and also the maklng of a coninierciiU 
record firom the cut-out record; also the structure comprlslng a dise hsiving 
a cut-out làterally undulatory groove with or without diverging side walls : 
and, finally, a sound record made from the cut-out làterally undiiîfltory 
groove of constant depth, and whicb sound record preferably is provided 
With diverging side walls. The first of thèse improvements Is defined in 
claims 3, 14, and 23 of the patent in suit, the second is comprised in 
claims 2 and 8 thereof, and the thlrd Is comprised in daim 4 thereof." 

In what is called the parent patent, patent to EldrldgeR. Johnson, 
assigner to Victor Talking Machine Company, No. ' 778,975, dated 
January 3, 1905, application filed August 16, 1898, the claim made 
VYiSiS, jEoT: "ciitting-tool for sound-rçcording machinée." Johhsôn tells 
'■ how to raake or form a cutrout record. He says, aîter telling how to 
eut out and form a record: 

''It' ; is ; undèrstood that In reproducing thè record thiis formedmay be 
used for reproducing purposes directly, or a Inore durable fmd ' indestruct- 
iabie recor'd ïnay be reproduced by varioùs procesfeeS' ftom the original 
record. ' This fëature, liovrever, forms no part ôf dlj- "présent invention 
h(^rein, , def cribed." ■ ;■ i.i,.; : ' 

Êârljer' in the spécifications of sUch parent pâteftï, No; 778,975, he 
çaià,:, ,''.;; , "■ '': ] /'^,'.' ,,.' '"'"' 

"In, produclng records upon sound-recording machines for use upop tal^- 
ing-maçhines, such as the gramophones, where the sound-wayes, are reçorded 
iUithe sides of the groove in the record instead of in, il^e bàsç, ,as in the 
type Qf: machine of which the phonograph is *n illustration, it is essential 
in order ;tQ produce a clear record that the materlal be cleanly and neatly 
eut from the groove In the process of recordlng, so that sharp well-defined 
Unes will heformed in the walls of the groove. I h^ve disçovered that, In 
order to produce the best results, tliese slde walls pi^, the groove, must be 
at a sllght angle to the face of the plate or record, ànd the groove must 
be wldest at the mouth. Where the walls are perpendicular or slightly 
wider , at a point below the mouth of the groove, inferior results are pro- 
duced, and the record is by no' means as durable. 

"The pWect of my présent invention is to provide a cutting tool for 
«utting grooves in wax or other suitable materlal for recording sound 
"waves of ,the construction above referred to, nay aim being to provide a 
tool of mieroscopic proportions peculiarly formed with a flat face of sub- 
«tantially ovai form, the edges of the oval being cutting edges to cleanly 
eut the material from the résultant groove, Jeaving sharp, smooth, well- 
âeflned edges, the flat face being preferably obliquely dlsposed to the 
axial Une of the tool, so that when in position in opération to présent a 
cutting-face BUbstantially perpendicular. , 

"It is clear that my invention may also be applicable to other construc- 
tions of recording machines than that hereinbefore more particularly re- 
ferred to." 

Having said this, Johnson then described the tool for doing the 
work, how to use it, the method of doing the work, and the resuit. 
It is seen, however, that the record and^ method claiins were not. filed 
until. November 12, 1904, six years after the filing of the "parent 
patènti" I do not think there was an abuse of discrétion in the Patent 
Officë'irt'àllowing a division of the application in this case. In Stein 
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metz V. Allen, 192 U. S. 543, 24 Sup. Ct. 416, 48 L. Ed. 555, thè court, 
speaking of the division of applications, said : 

"Without that rule (rule 41 held to be a hard aud fast rule), tlie action 
of the Patent Office can be aceommodatert to the eharacter of inventions and 
discrétion can be exeroised, and, when exereised. \ve may say in passing, 
except in cases of clear abuse, the courts wlll uot review it." 

Jones Patent. 

November 19, 1897, Joseph W. Jones filed an application for a 
patent in this same art, and which the défendant claims fully covered 
this same invention described in the Johnson patent in suit and a pat- 
ent issued thereon on the lOth day of December, 1901, for "pro- 
duction of Sound records," No. 688,739. That patent has been the 
subject of considérable litigation. See American Graphophone Co. v. 
Leeds & C. Co. (C. C;) 131 Fed. 281; Id. (C. C.) 140 Fed. 981; 
Same v. Universal Talking Machine Co. (C. C.) 145 Fed. 636; Same 
V. American Record Co. (C. C.) 145 Fed. 643; Same v. Universal 
Talking Machine Co., 151 Fed. 595, 81 C. C. A. 139; Same v. Inter- 
national Record Co. (C. C.) 155 Fed. 427; Same v. Leeds & C. Co., 
170 Fed. 327, 95 C. C. A. 511. 

It is important to know what Jones invented when he made his in- 
vention and what he covers by his claims, and it is also important 
to know when Johnson made his invention described both in the so- 
called parent patent and the patent in suit. Jones antedates Johnson's 
first application by about nine months. The claims of the Jones patent 
read as f ollows : 

"1. The hereln-described method of producing sound records, which con- 
sist In cuttlng or engravlng upon a tablet of suitable material, by iiieans 
of the latéral vibrations of a suitable stylus, a r«CGrd-groove of appréci- 
able and practlcally unlform depth and having latéral uudulatlons eorrès- 
iwnding to the sound waves, next coatlng the same with a condueting 
material, then forming a matrix thereon by electrolysis, and finally sep- 
aratlng this matrix and pressing the same into a tablet of suitable material, 
substantially as described. 

"2. The process of producing commercial sound records of the type in- 
dleated, which consists of first preparing a flat tablet or disk of soft wax- 
llke material, then engraving thereon by means of the latéral vibrations 
of a suitable stylus a reeord-groove of appréciable and uniform depth and 
having latéral undulations corresponding to sound-waves, next rendering 
the surface thereof electrically eoniluctive, then forming a matrix thereon 
by electrolysis, next separating the matrix from the original record disk 
without the use of heat, and finally impressing said matrix into a disk of 
suitable material to form the ulticiate record, substantially as described." 

In his spécifications Jones says: 

"My invention relates to the commercial production of sound records, and 
has for Its object the production of a number of copies of an original record 
characterized by latéral undulations of substantially uniform depth." 

He thein points out the so-called etching process of the prior art, and 
then says: 

"I avoid thèse objections by producing In the first instance a fully- 
finished original record whose grooves are of the final depth required, 
slight but appréciable, thus doing away with the necessity for etching and 
the subséquent smoothing made necessary thereby. The original records 
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made by thls process are Glectroplated and tbe electroplate matrix nsed 
as a die In the ordlnary nianner. 

"In earryiug out my invention, I employ a disk or tablet, of sintable 
reeording mnterial (as wax or a wax-like composition, preferahly rcudered 
sutficiently hard. as liy an adniixtnve of rosin, to witbstaud the treat- 
ment emiiloycd in givinr; it an electrical conductliig-siirface). T'pon tlîe 
surface of tbis tablet I tben form' by tbe use of a souud-recoi-ding maclilne 
in a well-kuown nianner a spiral groove of practically nnifonn deptli 
tbat contaius biteral sinuositics or irregnlarities corresixtudiiig to or repre- 
seiitiiig tbe souud waves recorded. Tbis cuttiug or engraviug of a record 
groove by tbe latéral moveuient of tbe stylus differs froni the opération 
of the well-known graphopboue System in that the résistance oiïered tbe 
Stylus of a grapbopbone in cutting downvrard to produce tho vertical 
Irregularlties cbaraeteristic of tbat System varies practically as tbe cube 
of the length of tbe vibrations of tbe diaphragm and stylus, wbereas in 
produclug my original recorda tbe résistance encouutered by my recording- 
stylus is exactly eqnal to the length of the vibrations. On account of tbis 
différence lu prinçiple I am enabled to obtain'more accurate, and tbere- 
fore better, records of the original sôunds. The original record so formed 
Is an exact copy of the record to be used for reproduclng. It Is a complète 
and 'flnished record, its grooves being of a sllght yet appréciable deptb, and 
no deepenlng or retouching by an. etchlng fluid or in any otber nianner 
Is requlred." 

He then points out hîs electroplate process for the commercial pro- 
duction of Sound records: 

"I am aware that It bas been proposed to make duplicates of sound 
records of the vertically-undulated character, the type gehèrally known 
as 'graphophone-records,' by ïlrst coatlng the surface of sucb sound record 
witb a conducting material, next depositing an electroplate thereon to form 
a die, amd then pressing this die into some suitable material, Tbis pro- 
cess is Irapractlcable and unsuccessful for two reasons. First, when the 
conducting material (as plumbago) is deposited upon the vertical irregularl- 
ties tbat are the very essence of tbis kind of record it f orms a covering 
that resembles on a minute scale a light fall of snow.over a landscape. 
The Sharp contours of the vertical Irregularlties are rounded (tbe more 
délicate and minute irregularlties being fllled in and completely oblite- 
rated), with a Tesulting mutilation of the record. Again, when tbe 
electroplate die Is pressed into tbe surface to be stamped any inequality in 
the material being stamped would cause unequal impressions to be made, 
some deeper than others, wbich is fatal to the accuracy of a record, whose 
Tery existence lies in tbe comparative depths and heights (vertical) of the 
Irregnlarities. Furtberinore, the présence (between tbe die and the material 
ibeing stamped) of minute particles of dust or otber foreign matter, or even 
of particles of air (air buhbles), would to tbat extent still turtber distort 
and disflgure tbe impressions stamped by au already Inaccurate die, wbere- 
as Jn the laternlly-undulated records any vertical déformation (whetber 
due to the causes just pointed out or to any otber cause) does not In the 
sligbtest degree affect tbe accuracy of tbe record, the essence of: wbich 
lies In its latéral iiiidulations, for the deposit of a film of conducting 
material does not inodify tbe latei-al ontliiie, but only tbe vertical irregu- 
larities, and tbe defonnations caused by the présence of foreign particles 
in the staniiiiug or [iressing process are vertical, and consequently do not 
affect a record that dépends upon its latéral and not its vertical outline." 

He then concludes his spécifications as follows: 

"For tbe foregoing reasons I do not claim my new process In connection 
wlth Sound records characterized by vertical irregularlties, but liuiit it to 
records characterized by latéral uadulationa of practically uniform depth." 
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It is obvious from the spécifications of the Jones patent that he did 
not claim the discovery or use of any new or improved mode or 
method of "cutting or engraving" the spiral grooves, the laterally un- 
dulating grooves, in the wax or wax like tablet. He plainly recogiiized 
that this had been done before, and that there was more than one way 
of doing it. After describing his disk or tablet of suitable recording 
material, he specifically says: 

"Upon the surface of this tablet I then form by the use of a sound- 
recordiiig machine iu a well-known --lanner a spiral gfoove of practically 
uniform depth that coiitains latéral Eiuuosities or irregularities correspond- 
iug to or representing the souiid-waves recorded." 

In short, he cuts or engraves his spiral groove in "a well-known 
manner." 

In American Graphophone Company v. Universal Talking Machine 
Company, 151 Fed. 595, 81 C. C. A. 139, the Circuit Court of Appeals 
in this, the Second circuit, Judge Townsend writing the opinion, up- 
held the validity of the Jones patent as disclosing invention in the 
mode or method of making commercial sound records by (1) cutting 
or engraving a record groove of uniform depth by means of the latéral 
vibrations of a suitable stylus upon a disk of wax like material; 
(2) coating the same with a conducting material; (3) then forming a 
matrix thereon by electrolysis ; (4) then making theref rom duplicate 
records by impression. This case was decided January 14, 1907. I 
find no référence in that case to the then pending application of John- 
son for the patent in suit, issued in August of the next year, 1908. 
Judge Townsend refers to the Bell and Tainter patent. No. 341,214, 
claim 9 of which was for "the method of forming a sound or speech 
record which consists in engraving or cutting the same in wax or a 
wax like composition, substantially as described." Of this Judge 
Townsend said: 

"An exainlnation of the Bell and Tainter patent shows that the assump- 
tions as to Its broad scope are without foundation. There is not a Word 
of référence in the spécifications to the engraving laterally of undulating 
records, or of any records of uniform depth." 

This indicates a departure by Jones from Bell and Tainter in both 
thèse respects, as, indeed, the spécifications and claims of Jones show. 
Clearly Jones eut or engraved on his tablet a record-groove "of ap- 
préciable and practically uniform depth" having "latéral undulations 
corresponding to the sound waves." From the opinion of Judge 
Townsend we would infer that it was hère that he found patentable 
invention in the Jones method. The distinction drawn between Bell 
and Tainter and Jones seems to hâve been that Bail and Tainter eut 
or engraved sound grooves on cylinders or on tablets vertically instead 
of laterally and without regard to uniformity in depth. 

Patent Office. 
After Johnson had divided his original application and filed his ap- 
plication for the patent in suit, November 12, 1904 (sériai No. 
232,389), the principal examiner finally April 3, 1903, rejected claims 
1, 2, 3, and 9 (which seem to be the same as claims 1, 2, 3, and 4 of 
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the patent in suit), and the claimant appealed to the board of examin- 
ers in chief April 8, 1908. Amongst others the Jones patent in ques- 
tion hère was cited. July 7, 1908, the board of examiners reversed 
the examiner in chief. It was held that Johnson was rightfully in the 
Patent Office with his divisional claims, and that Jones did not antici- 
pate as he had filed and abandoned claims for the same subject-matter 
as is embraced in the claims before the board of the patent in suit. 
Amongst other things on this subject the board said : 

"Jones bas no more equity àgainst the appllcaiit's rlght to a patent for 
the subject-matter of the appealed claims, nor, if possible, even as mueh 
as Clark and Johnson, Xo. 624,625, May 9, 1899, bave, upon wliose patent 
Jones claims for the subject matter hère appealed vvere rejected." 

The board of examiners also said: 

"It will be observed from the foregolng that the application discloses and 
claims a method of producing a sound record by cutting out the grooves, 
or by 'cutting' as it is uaméd in claim 3, and a sound record In whicn 
the grooves are 'eut' or eut eut Xtje claims will be treated in tbis décision 
as if, they read cutting out and eut out, as an examipation of tbe application 
reveals tfiat the terms 'cutting* and 'eut' mean, respeçtively, cutting out and 
eut but" " . ■ '"' ■'■■■■'■■■ 

''Thètrlor State of the art of recprd shows that a 'ciit' groove with 
diverging-walls was old prior to August 16, 1898 (Bell & Taintër), and that 
a 'tracer' rlateraliy undulàtory groovei of substantially constant depth, tbe 
walls djvetging: frorni the'bottom of thevgroove to the surfaiee of the rec- 
ord, wf^s 9J4 .(Pritish patent No. 15,206). , Tbis. latter statement Is based 
on the holding that the jpointjed tracer^having walls sloping tp a point — in 
tbe British patent will causé, a groove to be formed with sloping or diverging 
walls. Thè record als6 shows -thàt a 'eut' laterally undulatôry groove of 
constant deptb, with vertical wallS; was old (application, page 1, Une 29) ; 
and botlj etched ( Berliner, ; No. 382,790) and pressed ' (ibid. No. 548,623), 
laterally , ijndulatory grooves of constant ; depth was old, and that tbe walls 
of thé etched groove were treated for smdothness. 

"Reading into claims 1, 2, and 9 after the word 'eut' tbe word 'out,' as 
we do, it Is ïouiid that the record deflned therein differs, among other f eat- 
ures, from the record in the prior art, in that the latéral groove in the 
record In the claims is eut out; in otber words, the record pointed out by 
claims 2 and 9 differs from a eut laterMly undulatôry groove of substantially 
constant depth and diverging walls — record in the fact, among other things, 
that the groove Ih the record Ih thèse two claims is eut out. Or that the 
record in claims 2 and 9 differs from a eut out vertically undulatôry groove 
with diverging walls, in that in the record in tbe claims the groove is latéral 
as distinguished from vertical, and is also of constant depth. Tbe features 
of lateralness, constant depth, and diverging walls conjointly lu one and tbe 
same record are not original with the applicant, as tbp art of record show», 
nor is the separate feature of tbe eut out of the groove new with hlm, 
except applied to a laterally undulatôry groove. The sound record in claim 
1 -differs from the eut latéral groove record of the Britlsh patent No. 15,206, 
in that tbe material is eut out instead of traced or divided, aud 'by a tool 
having edges sô sbarpened and inclined as to eut (out) tbe material.' It 
Is not original with tbe applicant to eut out the material of tbe tablet to 
form a groove 'by a tool having edges so sharpened,' etc. (Bell & Tainter), 
except as to the latéral groove. It will be seen tbat neither the tool speci- 
fled, the divérginé walls, nor the constant depth separately can serve to 
point out a record with latéral grooves new with the applicant, but tbat 
If the record deflned in the claims can be said to be patentable it must be 
so in the fact of the ; feature of tbe eut out of the laterally undulatôry 
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gi'oove, as dominathig its fellow features and making out and deflning the 
Sound record as a unitary article." 

Johnson's Idea in 1898. 

I think it quite clear from the prior art, the proceedings in the 
Patent Office, the exhibits and testimony that Johnson had clearly in 
mind the actual cutting out and removal from the groove of a part of 
the substance of the disk or tablet on which the original record was 
to be made in the art of making sound records upon tablets of wax 
or other suitable material of the laterally undulatory groove type, and 
that he was the iirst to conceive this idea and reduce it to practice. 
In August, 1898, he said: 

"It is essential In order to produce a clear record that the material be 
eleanly and neatly eut from the groove in the process of recording so that 
Sharp well-defined Unes will be formed in the walls of the groove." 

In describing his tool and its opération he says: 

"ïhese edges »' are carefuUy formed to présent a cutting edge, so that as 
the moving record is traveled against the face a of the tool À when held 
in position, as indicated in Flg. 1, the knite edges a' will clearly eut the 
material from the record, forming a elean-cut groove, wlth the undulation 
or Sound waves produced by the vibration of the stylus formed in the record, 
as shown in Fig. 5 and illustrated in cross-section in Flg. 3." 

His Fig. 1 of the parent patent shows the knife, or cutting tool, at 
work. Fig. 5 shows the groove on the tablet, and Fig. 6 shows the 
record groove with the laterally undulatory sound waves in the sideis 
thereof . This is beyond anythîng shown or described in the prior art, 
or in Jones, and I think was beyond anything Jones had in mind when 
he âpplied for his patent, although Jones, broadly speaking, described 
it, aside from the peculiar form of the groove, elliptical form. Did 
this originate with Johnson in 1896, as he claims, and before Jones 
filed his application? 

Was Johnson Prior to Jones? 

It is clear that Johnson had been at work in this field, this art, and 
this particular branch of it, prior to August, 1898, when he filed his 
application and claimed the cutting tool. It is not therefore improb- 
able that he made his discovery in 1896 when he says he did. It is 
clear that he knew ail about it August 16, 1898, for, as stated, he then 
had invented and then claimed and later was granted a patent for the 
cutting tool that would do the work which he described. I think it 
niay be well doubted that Johnson appreciated that, in view of the 
prior art, he had made a patentable invention in producing a disk 
.sound record such as he described in his parent patent of January 3, 
1905, applied for in 1898 ; that is : 

"A disk Sound record havlng a eut out laterally undulatory groove of snh- 
stantially constant or eveu depth, such latéral undulatious correspoùding 
to the Sound waves." 

However, he clearly reserved the right to claim it, for he said: 
"It is understood that in reproduclng the record thus formed may be 
used for réproducing pnrposes dlrectly (tliat is, reproduclng the sounds) or 
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a ipore clurable and Indestructible record may lie reproduced hy varions 
processes from the original record. (Tbat is diipllcates might be made by 
varions processes.) Tbis feature, bowever, forms no part of my présent 
Invention herein described." 

That is, he did not go into the feature of a duplication of the origi- 
nal for commercial purposes. 

If Johnson himself and his witnesses C. K. Haddon, B. G. Royal, 
W. H. Nafey, A. C. Middleton, and A. A. ÏJuBois are to be credited^ 
in fàct, unless their statements are to be rejeçted — Johnson made and 
completed this invention (now held to be an invention) in the early 
summer or fall of 1896, which included the making of the latéral un- 
dulating record of even depth eut in a plate of wax-like material and 
the making of an electroplate upon such record of wax like material 
by covering it with plumbago and making it electro-conductive. If 
this was done, he demonstrated tha:t a matrix made by such process 
of electroplating the record could be obtained for making duplicate 
commercial records. 

If the testimony is to be credited, Johnson procec^ed with due dili- 
gence, but did not put out to the public or sell any of his records until 
about October, 1900, owing to circumstances and conditions fully 
explained. The Patent Office bas décided that Johnson was within 
his rights under the statutes and rules in delayihg his divisional ap- 
plication for the claims in question from 1898 until November 12, 
1904. In the meantime Jones was in the field with his application, 
which; was subsequently granted, and from 1900 tp 1904 Johnson was 
putting bis records on the market, It may not be p,ut of place to quote 
the language of the Circuit Court of Appeals in the case of the Co- 
lumbia Motor Car Co. and Geo. B. Selden v. C. A. Duerr & Co. et al. 
(the automobile case) 184 Fed. 893, on this question of delay. The 
court in regard to the Selden patent said : 

"This patent was applied for in 1879 and granted in 1895. For over 16 
years tbe application iay in the Patent Office, and the applicant took full 
advantage of the periôds of inactivity permitted by the rules and statutes. 
It is apparent that he delayed just as long as possible the issue of the 
patent to him. During this long time the automobile art made marked 
advances along différent lines, and, when in 1S95 the patent vyas granted, 
it disclosed notWng new. Others had then made the patentee's discovery, 
and had reduced it to practlce in ignorance of vvhat he had done. While 
he wlthheld his patent, the piublic learned from independent inventors ail 
that it could teach. For the inonopbly granted by his patent he had noth- 
Ing to offer Iri return. The publie galned absolutely nothing from his in- 
vention whatever it was. From thè point of view of public interest it were 
f în better that the patent had never been granted. * ♦ • 

"If the statutes and rules permit uunecessary delays, they should be 
changed, but we reject tbe view that this court owes any duty to relieve 
Hgainst their opération. This patent, even If it be useful only for tribute, 
must be viewed witiiout préjudice and with absolute judicial impartiality." 

I do not think it necessary hère tO go into détails of the évidence 

which leads me to the conclusion that Johnson, corroborated as he is, 

made this invention in 1896. He either did or he, Haddon, and others 

hâve concocted a plausible story, and committed deliberate perjury. 

' I cannot find anything in the case to justify a conclusion that he got 



VICTOR TALKING MACH. CO. V. AMERICAN GRAPHOPHONE CO, 369 

his ideas, incorporated in the spécifications of the se called parent 
patent, from Jones. On the other hand, while there is no évidence 
that Jones got his ideas from Johnson, he did not seem to appreciate, 
and certainly did not claim, that he had made any discovery in cutting" 
his groove into not out of the wax-like tablet. He said nothing about 
actually cutting out a groove by the latéral or zigzag movement of the 
Stylus. In fact, it does not appear from the Jones patent that he did 
in fact eut out a spiral groove of practically uniform depth containing 
latéral sinuosities or irregularities corresponding to or representing 
the Sound waves recorded. He claimed nothing of the kind as a 
discovery or invention, or, if he did, it was rejected and in the rejec- 
tion he acquiesced. It is easily seen that such a groove as Jones de- 
scribed might hâve been produced in a soft wax-like material without 
cutting out any of the material. Such a groove could hâve been made 
by displacement, and mère cutting is quite différent from cutting out 
and removing a part of the material. The Jones patent did not issue 
until December, 1901, and the Johnson cut-out dises were quite well 
known in 1900. It was easy thereafter to follow the Johnson records 
as a clean cut-out would, of course, be preferred to a groove of the 
kind described made by mère displacement. If Jones had in mind 
a cutting out and removal of any part of the material, it seems to me 
strange he did not mention it and claim and insist upon a claim for a 
record made in that way and the method of doing it. Ail he did claim, 
or has claimed, and insisted upon was a method for producing com- 
mercial Sound records which method included the making of an origi- 
inal and then coating it with a conducting material, and then forming 
a matrix thereon by electrolysis, and then separating this matrix and 
pressing same into a tablet of suitable material to form the duplicate 
. or commercial records. He placed no stress upon anything else. 

In American Graphophone Co. v. Leeds Catlin & Co., 170 Fed. 327, 
328, 329, 95 C. C. A. 511, Coxe, C. J., with his well-known accuracy, 
has fully described and analyzed the Jones patent, and claims and 
held that Jones is not anticipa ted by the Adams Randall British patent 
of July 10, 1888, No. 9,996. 

However, it is perf ectly clear that Jones was not the inventor of 
the cutting out process in either the flat disk or the cylindrical sound 
records. January 9, 1897, 11 months before Jones fîled his applica- 
tion, Alfred Coening Clark and said Eldridge R. Johnson filed an ap- 
plication for a patent for a "Sound Recording and Reproducing Ma- 
chine," which the spécifications expressly state was adapted to make 
records upon either rotating disks or revolving cylinders and the 
original sound reproduced therefrom. The spécifications, after de- 
scribing the machine and its opération, and the cutting tool or needle 
pcin (whichever it was désirable to use), say: 

'Our invention is adapted to sound recording and reproducing machines 
where the records are made upon rotating disks or revolving cylinders and 
the original soujid reproduced therefrom, and is not limited to any particular 
pattern of machine." 

Before that, in describing the machine and its parts, the Clark & 
Johnson spécifications say: 
189 F.— 24 
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"The stylBS bar D at Its lower end is preferably longitudinally bored 
and provided Wîth a thumb-screw d for the réception and security of a reniov- 
able needle-point d', or eutting tool." 

Then, later, cornes a description of this eutting tool, viz. : 

"Thls eutting tool .9 is of the ordinary construction of a eutting tool 
adapted in producing records upon the record-plates to remové the material 
in the form of a shavinn where the material is desired to be removed." 

This is the cutting-out process by the vibrating stylus having the 
cntting tool, instead of;a mère needle point pure and simple. The 
needfe point would simply eut and divide and displace the wax-like ma- 
terial of the disk revolved agaînst it and vibrating laterally, if made to 
vibrate lalerally, and would, of course^ make a clean zigzag eut merely, 
but use the eutting tool and machine described and vibrate the tool 
laterally you would have a clean cut-out groove of- leven depth with 
bottom and sides both cleanly eut. You could not ; eut eut a shaving 
"without forming such a gfoove.i If impelled by the diaphram vértically, 
the Gutting tool would make a cut^out groove with an uiidulatory bot- 
tom, not of even depth, but corresponding to the sound waves, while, if 
se constructed that the eutting tool would respond to this diaphragm 
laterally, thè cut-out grobvè would be of even depth ând zigzag or 
one with latéral indnlations. This patent shows both the usé of 
a needle point rf' for mebely eutting or tracing and the Use of a eutting 
tool g ftir eutting out a portion of the material. Who first resorted 
to the latéral Wiovemetit bî the cuttiiig tool in réspotise to the vibra- 
tions of the diaphragm in making a sbund record of the dise type that 
of the ciit otltlatefàlly zigzag groove of ëven depth sb as to have the 
Sound waves irecDrded in the sides of the groôve and in à dise of wax- 
like matériiaiFGlark and 'Johnson had everythitig-except this, if not 
this.' Then is it at ail improbable that Johnson in bis efforts to improve 
did just Vvhât hé sayS he did in 1896? 

; ; Infringementby Défendant. 

The record substantially concèdes infringement by défendant, as- 
suming the 'Johnson patent to be valid, and no time need be spent 
on that question, àlthoùgh I am of the opinion that sustaining the 
Johnson patent in suit does not destroy the Jones patent. I think 
both are valid, but that Jones inchides ând uses what belongs to John- 
son. In short, shôuld Johnson do just what the Jones patent describes, 
and ail that it describes, he would inf ringe Jones, while Jones in 
doing vvhat he does infringes Johnson. 

Défenses. 

The défendant présents' and urges the f ollowing défenses in the 
following order: 

"(1) That complainant is estopped by a decree of thls court from as- 
sertlng thaf Johnson (or a'ny otlier person exeept defendaiit's patentée 
.Tones) is the inventer of the subject-matter of the patent in suit, is estop- 
ped to dispute complainant's owuership of the invention in cpntroverpy, and, 
a /ortiorl, ' te estopped to assert ownership thereof. ■ 

"(2) That défendant bas a liceuse under the patent in suit by estoppel. 
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"(o) That the patent in suit Is invalid by reason of two years' prior pub- 
lic use of the invention described and claimed thereln. 

"(4) That tlie patent in suit is invalid by reason of direct anticipation." 

Glaims 2, 3, and 4, I agrée with the Patent Office, must hâve read 
into them the word "out" so as to read "eut out laterally undulating 
groove," and "cutting out the laterally undulating groove." 

Estoppel by Judgment. 

[2] The défendant daims that estoppel by judgment is made out 
for the reasons: (1) That there is substantial identity of the subject- 
matter of the patent in suit with that of the Jones patent, prior both 
in date of actual application therefor and in issue; and (2) that the 
présent complainant, Victor Talking Machine Company, was a party 
or privy to the suit between the American Graphophone Company 
and the Universal Talking Machine Manufacturing Company before 
referred to, and wherein,. it is said, the Jones patent was adjudged to 
be (1) a good and valid patent; (2) wherein Jones was adjudged to 
be the first and original inventer of the said Jones invention, what- 
ever it was, and the subject-matter being the same the invention was 
the same; and (3) wherein it was adjudged that the défendant Ameri- 
can Gi'aphbphone Company is the owner of the Jones patent and of 
the invention described therein and covered thereby. I do not regard 
the invention described in the Jones patent as the same described in 
the Johnson patent in suit. As stated, the Jones patent does not cover 
a flat dise with a cut-out laterally undulating or zigzag groove of even 
depth recording the sound in the sides of such groove. In both 
claims it covers a method of producing commercial sound records as 
fully described and pointed out by Judge Coxe in American Graph- 
ophone Co. v. Leeds & Catlin Co., 170 Fed. 330, 331, 95 C. C. A. 
511, and before referred to, embracing four steps, each of which 
steps of itself may hâve been old and patentable or even patented to 
some person other than Jones. Judge Coxe says : 

"The process of the invention is sufficlently disclosed by the claims, and 
is as foUows: First. Engraving upon a tablet of soft wax-like material by 
meaus of latéral vibrations a record groove of unlform depth and having 
latéral undulations corresponding to the sound waves. Second. Coating the 
tablet with a conducting material. Third. Forming a matrix thereon by 
electrolysis. Fourth. Separating the matrix from the original record-disk 
%vlthout the use of beat, and pressing it into a tablet of sultable material 
to form the ultimate commercial record. It will be observed that the patent 
relates to disk and not cylindrical records, to soft and not hard recording 
materials, to record grooves having latéral, and not vertical undulations 
and to the multiplication of hard copies from the soft original and not a 
plurality of hard originals. Speakiug broadly, it is thèse distinctions which 
sépara te the method of Jones from the prior art." 

This process was the Jones invention. It does not follow that the 
first step, viz., "engraving upon a tablet of soft wax-like material by 
means of latéral vibrations a record-groove of uniform depth and 
having latéral undulations corresponding to the sound waves," was 
not patentable, was not invented by Johnson, and the subject of a 
va:lid patent to him. 
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That the Jones process or method had nothing to do with actually 
cutting out from a tablet or dise of soft wax-like material, by means 
of the latéral vibrations, a record groove of uniform depth, and having 
latéral undulations corresponding to the sound waves, is shown by 
the évidence of S. T. Cameron, expert for the American Graphophone 
Company, given in the suit of that company against the Universal 
Talking Machine Manufacturing Company, hereinbefore referred to 
and made the basis of this défense of prior adjudication or estoppel 
by judgment. After describing the etching process by which records 
of hard material with latéral or zigzag undulations, and having the 
sound reproduced from the sides of the record groove eaten or etched 
into such hard substance or métal were made, he fully described the 
Jones process,, and in such description said: 

"Instead of etching a zigzag record groove in a métal plate, he embeds 
the point of a sharp pointed stylus to a predetermined depth in the surface 
of a tablet of some suitable material, such as wax or a wax-like substance, 
and f orms a zigzag groove of even depth and with smooth walls in said 
surface by means of a sound recorder." 

Again, in defining the claims and spécifications, he says: 

"By 'cutting" is understood the production of a sound groove by the direct 
action of a sharp stylus constantly embedded and vibra tin g laterally in a 
tablet of wax like material, as distinguished from the indirect opération of 
flrst tracing a zigzag Une in an etching film spread upon glass or métal and 
then subjecting the tablet to the action of an aeid bath." 

But leaving out of question for the time the want of identity be- 
tween the first step of the Jones process and the corresponding step 
of the Johnson patent made the subject of spécifie claims and the 
only subject thereof , is it true that the adjudication in the case of 
American Graphophone Co. v. Universal Talking Machine Mfg. Co. 
did settle as to any one that Jones was the first to discover or invent 
the process or method of (quoting Judge Coxe) "engraving upon a 
tablet of .soft waxlike material by means of latéral vibrations a 
record groove of uniform depth and having latéral undulations cor- 
responding to the sound waves?" 

Woùld the défendant hâve defended successfuUy the said suit for 
infringement had it proved and established that it was the first to 
discover, invent if you please, and reduce to successful practice that 
step in the process or method of making an original sound record? 
If the Johnson patent had then been issued on the claims for making 
an original record, and the American Graphophone Company, in its 
process of making commercial records, had used that step or process 
to make its original record, it would hâve infringed the Johnson 
patent. But Johnson, even if a party défendant, was not suing for 
infringement. On the other hànd (assuming Johnson had not invented 
Jones' entire process of making commercial records of, this type), 
if Johnson, with his patent for the claims for making the original 
record, had made duplicates or commercial records by the Jones pro- 
cess, lie would hâve infringed Jones, assuming the validity of tlie 
Jones patent. 
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It is the Jones process as a whole that gives his patent validity 
and each of the four steps poînted out by Judge Coxe may hâve 
beeii old and still the patent vaHd. That a défendant in a suit by 
Jones for a clear infringement of his process had a valid patent 
for one of those steps used in the Jones patent, the making of the 
original record, would not necessarily hâve defeated Jones in his suit 
for infringenient of his process of making duplicate, or, rather, com- 
mercial Sound records, unless on the theory that a complainant must 
come into court with clean hands. Was it necessarily decided in the 
suit refêrred to that Jones was the first to invent the method of 
cutting out f rom a tablet of wax or wax-like material a groove of sub- 
stantially even depth with latéral undulations corresponding to the 
Sound waves ? I cannot see in view of the Jones patent and the évidence 
of Mr. Cameron that the point was necessarily involved in that case. 

How was Johnson Involved in That Case? 

[3] Johnson was not a party thereto. He did not assume the 
défense of it. The défendant hère contends that the record shows 
(1) that Johnson organized the Victor Talking Machine Company 
and has ever since held a niajority of its capital stock and controlled 
its opérations and that therefore Johnson and this complainant are 
identical in interest; (2) that Johnson, as trustée for the Victor Com- 
pany, acquired the stock of the Universal Talking Machine Company, 
and has ever since continued to own and control the same as such 
trustée; (3) that the said Universal Talking Machine Company was 
the actual défendant in such prior suit, the défendant hère having 
been complainant there; (4) that as resuit of thèse facts both John- 
son and the Victor Talking Machine Company were directly interested 
in such prior litigation, and are bound thereby. 

The facts or main part of them are set forth in a stipulation, 
pages 9 and 10 of defendant's record, from which it appears: (A) 
That on or about the latter part of September, 1900, Johnson com- 
menced the manufacture and sale of dise talking machines and dise 
Sound records such as are described and set forth in the patent in 
suit. (B)- Johnson and others organi.îed the Victor Talking Machine 
Company October 5, 1901, and said company thereupon acquired 
the business and good will of Johnson. Down to February 9, 1905, 
at least, Johnson owned and controlled a majority of the stock of such 
company. (C) In July, 1903, Johnson obtained a controlling in- 
terest in the stock of the Universal Talking Machine Manufacturing 
Company as trustée for the said Victor Talking Machine Company, 
and still holds same as such trustée. (D) The suit referred to, on 
the Jones patent against the Universal Talking Machine Manufactur- 
ing Company, was commenced about January 6, 1902, by Jones, and 
by supplemental bill the American Graphophone Company which had 
acquired the Jones patent subsequently became complainant. There- 
fore, when the suit was commenced by the American Graphophone 
Company, complainant, against the Universal Talking Machine Manu- 
facturing Company, défendant, for the alleged infringement by it 
of the Jones patent, hereinbefore referred to, ând during its progress 
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Jôhftsoninot only held as trustée for the Victor Company a majority 
of the stock of the said défendant company, but owned a majority 
of the stock of the said Victor Company. Johnson was not a dé- 
fendant in that suit, and it was not alleged or proved that he was 
a contributory infringer, The same is true of the Victor Company. 
The vaHdity of the Jones patent was in issue, and it was held valid. 
Does that adjudication bind the Victor Company, which was not a 
défendant, but, of course, interestecV in the Htigation? Did tliat ad- 
judication bind Johnson wlio was not a party, but, of course, inter- 
ested in tlie litigation ? No judgment or decree could hâve been 
pronounced in that suit against either Johnson or the Victor Company. 
In Içgal efïect the Victor Company was a majority stockholder in 
the défendant company in that suit. When that suit was commenced 
January 6, 1902, Johnson had not filed his divisional appHcation for 
the patent in suit, and, of course, it had not issued. However, John- 
son had been making and'selling and the Victor Company was then 
making and selHng dise records of the kind described in the Johnson 
patent now • in suit. There is no évidence that those particulàr 
records werei being made and sold, or made, or sold by the défendant 
in that suit, the Universal Talking Machine Manufacturing Com- 
pany. !„,,■■ î 

Is a stockholder in a company individually bound and concluded 
on the, samC) question by a judgment or decree against his company 
or corporation? Clearly* neither Johnson, individually, nor as trustée, 
nor the, Victor Company was a party to the former suit relied on. 
Were they or either of thenn a privy thereto in the légal sensé? 
"The term 'parties' within the meaning of the rule that only parties 
and priyies are concluded by a judgment or a decree includes ail 
those persons who are directly interested in the subject-matter, and 
who hâve the right to make défense, control the proceedings, examine 
and cross-examine witnesses, and appeal from the judgment. Per- 
sons not having thèse rights substantially are regarded as strangers 
to the cause." Robbins v. Chicago, 4 Wall. 657, 18 L. Ed. 427; 
Green v. Bogue, 158 U. S. 478, 15 Sup. Ct. 975. 39 L. Ed. 1061'; 
Litchfield V. Goodnow, 123 U. S. 549, 8 Sup. Ct. 210, 31 L. Ed. 199; 
1 Greenl. Ev. § 555. 

I am of the opinion that a mère stockholder in a company or a 
corporation has no right to make the défense or intervene and make 
a separate, défense, or to control the proceedings, défense, etc. If a 
party makes and sells to the trade an , article whiçh infringes a 
patent, and a retailer sells again to a user and such retailer or user 
is sued for inf ringement, and the maker comes in and défends, as- 
sumes the défense, controls the proceedings in défense where he may 
examine ahd crpss-examine, witnesses, he is a privy and within the rule 
stated bound by the decree. 

Hère the défendant claims that Johnson or the Victor Company, 
one or both, did come in and défend the suit referred to, furnish 
witnesses, and examine and Cross-examine. I am re;f erred in the 
évidence of Johnson to cross-question 54 and the answer as îoUows : 

"Please state how Mr. Pettit came Into the défense of that suit against 
the Universal Talking Machine Manufacturing Company on defendant's 
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Jones patent? A. About July, 1903, I secured control of thc caijital stock 
of the Unlversal Talking Machine Manufacturing Company, and the offlcers 
of tliat Company employed Mr. Horace Pettit as counsel for the company ; 
not on this exact date, but Mr. Pettit was acting as counsel for that Com- 
pany during the year 1905." 

In the other référence it appears that Mr. Pettit did go to Mr. 
Johnson for information on a certain subject, and was referred by 
him to a Mr. Nafey and perhaps others. 

This falls short of shpwing that either Johnson or the Victor Com- 
pany assumed or took charge of that défense so as to become a 
privy or bound by the decree. Assuming that Johnson recommended 
Pettit, who was his attorney, he did not, so far as appears, employ 
or pay him or assumé control of the défense, nor did the Victor 
Company. The officers of the défendant company were in control. 
I do not iînd that Mr. Nafey was a witness in that prior suit. I 
think under the circumstances the Victor Company, owning as it did 
a majority of the stock of the Universel Talking Machine Manufactur- 
ing Company, could hâve assumed the défense with the consent of the 
real défendant, but the évidence fails to show that it did. The same is 
true of Johnson. Johnson made it clear in answer to cross-question 
140 that in the suit against the Universal Talking Machine Manufactur- 
ing Company, hé depended on the ofïicers of that company, and that 
thèy conducted the défense. Estoppels must be inutual, and the as- 
sumption of the défense must hâve been open and avowed. Lane 
v. Welds, 99 Fed. R. 286, 39 C. C. A. 528; Cramer v. Singer, 93 Fed. 
636, 35 C. C. A. 508. 

License and Estoppel by Consent. 

We come then to the question of the license. 

[4} It appears from the évidence of Mr. Johnson as follows: 

"Q. 108. Do you bnow why the Victor Talking Machine Company took a 
license under the Jones patent Xo. 688,739? A. At the tiuie the Jones patent 
was issued the Victor Company had a large quautity of goods on the market. 
We had no opportunlty of avoiding this patent because we did uot know 
of its existence. I therefore sought a license as a matter of Insurance. I 
felt that such course was necessary because of the great value of the goods 
in question. I never infriuge a patent or run the rlsk of an adverse patent 
décision where auy other course is possible." 

On cross-examination (C. Q. 142) he made the same statement 
as to reason for taking the license. Johnson also says his patent 
hère in suit. No. 896,059 had not issued when such license was taken, 
and that neither he nor the Victor Company had any assurance it 
would issue. The license, whatever it was, is not in évidence. Its 
terms and conditions are not before this court. I am unable to see 
how a license under the Jones patent to the Victor Company taken 
before the patent in suit to Johnson had issued and when it was 
not known it would issue and obtained by Johnson for the Victor 
Company estons either the Victor Company or Johnson from assert- 
ing their rights under the Johnson patent when it did issue, even if 
its assertion amounts to a répudiation of the validity of the Jones 
patent. I am not aware that a licensee under a patent is estopped to 
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purchase a valid patent subsequently issued to anotlier, and whicli, 
if asserted, shows the prior patent under which the license was taken 
to hâve been invalid and anticipated, and then assert such patent by 
suit against ail infringers including the licensor. I am not pointed 
to any case se deciding. It is true that a licensee in a suit for 
royalties agreed to be paid cannot set up and prove as a défense the 
invalidity of the patent, assuming there is no outstanding décision 
against the validity of such patent. United States v. Harvey Steel 
Co., 196 U. S. 310, 25 Sup. Ct. 240, 49 L. Ed. 492; Kinsman et al. v. 
Parkhurst, 18 How. 289, 292, 293, 15 L. Ed. 385; Eurêka Company 
V. Bailey Company, 11 Wall. 488, 20 L. Ed.. 209. However this does 
not décide that a licensee cannot become the owner pf a valid patent 
covering the same invention after he takes his Hcense, and prosecute 
ail infringers. It would seem to me clear that, if Johnson had re- 
tained title to this patent hère in suit, he could hâve prosecuted the 
Victor Company for infringing it, or any other company or cor- 
poration' in which he held stock (assuming they actually infringed). 
His owoing stock in suqh a corporation or a majority of the stock 
would not carry to it the right tp use his inventions except with 
his consent, He could transfer his patent or inventions to the Victor 
Company as he, did, and it seems to me; the rights pf that company 
under it are not affected by the license referred to, the terms of which 
do not appear. True, this suit is an indirect attack on the Jones 
patent. But Johnson had no property right in his invention which he 
could en force prior to the issue of this patent in 1908. Gayler v. 
Wilder, 10 How. 477, 493, 13 L. Ed. 504; Marsh v. Nichols Shepard 
& Co., 128 U. S. 605, 612, 9 Sup. Cf. 168, 32 L. Ed. 538. I hâve no 
doubt that the question of Johnsoh's priority of invention could hâve 
been set up in the suit referred to on the Jones patent. But it was not 
pleaded or made an issue and as thé défendant there did not own the 
invention, and the Victor Company did not, and Johnson was a mère 
stockholder and did not assume the défense, and the patent had not 
issued, I am unable to see that this complainant, the Victor Talking 
Machine Company, is estopped to asssert the Johnson patent because 
of its position as licensee under the Jones patent. 

Globe Record Company Transaction. 

[5] The second ground of alleged estoppel is based on the trans- 
fer to the American Graphophone Company of a plant, etc., on 
the 13th day of February, 1902, said to be the plant, etc., of the 
Globe Recotd Company, and claimed by défendant to hâve been a 
going concern. 

The transaction was as follows: Shortly prior to January, 1902, 
Johnson owned and controlled the Globe Record Company, a small 
concern located in New York City and engaged in the manufacture 
of dise Sound records designated as "Climax Records," and on or 
about February 15, 1902, by a written instrument said Johnson de- 
livered the said Globe Record Company to the défendant hère, the 
American Graphophone Company. As we hâve seen, Johnson owned 
and controlled a majority of the capital stock of the Victor Talking 
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Machine Company, complainant hère. This transfer of the Globe Record 
Company was prier to the time Johnson as trustée acquired an in- 
terest in the stock of the Universal Talking Machine Manufacturing 
Company. The written contract of sale, dated February 15, 1902, 
is between the American Graphophone Company, party of the first 
part, and Eldridge R. Johnson, as party of the second part, and ex- 
pressly provides as follows : 

"(1) The party of the second part shall dellver unto the party of the 
flrst part immediately upon the exécution of this agreement the capital 
stock and ail matrices for stamping records and ail property and equipment 
for record making whlch the party of the second part personally and in- 
dividually receutly acquired of the Globe Record Company, a corporation 
of the State of New York, haviug its principal office and place of business in 
the City of New York, in the same condition in which the same, the said 
property of the Globe Record Company was received by the party of the 
second part, wear and tear excepted, the same to be transferred to the 
party of the first part under the same freedom from liability, but subject to 
the same liabilities, whatsoever they may be, as when received from the 
said Globe Record Company, and free from ail incumbrances which may 
hâve arisen since that time. The party of the second part shall also convey 
unto the party of the first part information relative to the opération of the 
said plant of the Globe Record Company such as he may hâve received 
from the parties who transferred and assigned the said Globe Record Com- 
pany property to him. It is expressly understood and agreed that the bank 
aceount of the Globe Record Company, whatever it may be, is not hereby 
transferred, or intended so to be, unto the party of the first part, but shall 
belong to the party of the second part. 

"(2) It is understood and agreed that the suit of the American Grapho- 
phone Company against the Globe Record Company and Eldridge R. John- 
son now pending in the United States Circuit Court for the Southern District 
of New York shall be dismissed without costs to either party. 

"(3) It is understood by the parties hereto that the Victor Talking Ma- 
chine Company, of v?hich the said Johnson is Président, is not and has 
not been associated with said Johnson In the ownership or transfer of the 
said property of the Globe Record Company, which is the indlvidual act of 
said Eldridge R. Johnson, and that this transfer of the assets and prop- 
erties of the Globe Record Company carries with it no license or impUed 
llcense under any patents of the said Victor Talking Machine Company or 
said Johnson, and the rlghts of the Victor Company are the same against 
the said property as they were before the transfer of the property to 
Johnson." 

The défendant hère contends that the plant and apparatus so trans- 
ferred and delivered by Johnson were constructed for the express 
piirpose of making eut zigzag records and were neither adapted 
nor available for any other purpose, and could be used only for 
carrying out the process described in the Johnson patent in suit and 
producing the sound records described in the Johnson patent in suit, 
and had been used for that purpose, and that Johnson sent a man 
to instruct défendant company how to efficiently use such apparatus, 
and that thereafter défendant company proceeded to make sound 
records and commercial sound records according to that process and 
with such apparatus. At that time, February 15, 1902, Johnson had 
not filed his divisional application for the patent in suit and which 
patent was not granted until 1908, as we hâve seen. He had described 
the invention in his parent application. He had commenced making 
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a^jd putting out such; records as early:as 1900. If now Johnson- 
ovvne.d a plant including ma,chinery for : making sound records such 
as described in his spécifications and in His patent, granted later, 
both the original records and the copies or commercial records ac- 
cording to. the process described in his patent, granted later, and 
it was in use, a going concern, and he sold it to the défendant Com- 
pany in 1902, as such, and instructed the défendant how to use 
such plant and the process in making such records and it did use 
it, and there was no limitation or restriction on the défendant, it 
would seem unjust and inéquitable to restrain or enjoin the de- 
fendant Company under the Johnson patent granted some six years 
later. Wheh the Globe concern was transferred by Johnson to this 
défendant conipany, he w^s président of the plaintiff company. The 
divisional application for the patent in suit was filed November 12, 
1904, sériai No. ,232,389. •;: November 28, 1904, Johnson duly assigned 
ail his intereât in the invention, application for a patent therefor, and 
in any letters pateflt thàt might issue thereon to the said Victor 
Talking Machine Conipaily. Knowledge in Johnson of his invention 
and original application of which thatfor the patent in suit was a 
division, although no divisions had been made in 1902, when the 
transfer or salé of the Globe Record Company was made, may be 
and may hot be considèred information to the Victor Talking Com- 
pany as Johnson was its président. Paragraph 3 of the agreement 
between the American Graphophone Company and Johnson for such 
transfer expressly provides that the Victor Company is not and has 
not beeti associated in any way with Johnson in the ownership or 
transfer of the Globe Company concern, or of its property. This, 
of course, wàS notice that the Victor Company^ assunied no respon- 
sibility by. reason of- such transfer and had noknowledge of its 
business. That paragraph also expressly provides that the transfer 
of the assets and properties of fhe Globe Company "carries with it no 
license or irriplied license under any patents of the said Victor Talking 
Machine, Company, or; said Johnson," and that "the rights of the 
Victor Company are.the. same against the said property as they 
were befor'e the transfer of the property to Johnson." If the words 
"carries with it no license or implied license under any patents of 
the said Victor Talking Machine Company, or said Johnson" re- 
ferred to, or are to be construed to refer and apply to ail subséquent 
patents , issued to or acquired by the Victor Company, or said John- 
son, including any patent they or either of them might obtain for the 
very process, or product or both, then being practiced or used and 
produced by the Globe Record Company, then neither the Victor 
Company nor Johnson were or are estopped in any sensé from 
asserting their rights under the Johnson patent now in suit. If, on 
the other hand, it only referred to patents then in existence and in 
the minds of, both the parties to the agreement, those in existence 
and relating to the process and apparatus used by the Globe Record 
Company, then clause or paragraph 3 of the contract, so far as it 
refers to patents, has no spécial bearing on this question of estoppel. 
As stated, the suit of the American Graphophone Company 
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against the universal Talking Machine Manufacturing Company 
in which the Victor Company and Johnson were interested in the 
manner and to the extent stated was commenced in January, 1902, 
while the sale of the Globe Record Company to the American 
Graphophone Company took place about a month later. The va- 
lidity of the Jones patent was then a matter which the Victor Com- 
pany, Johnson, and the American Graphophone Company must hâve 
been considering more or less. If Johnson at the time said agreement 
was executed had in mind and expected by a division of his then 
pending application and in which he described the process, &c., then 
in use by the Globe Company to assert and prosecute a claim to a 
patent therefor, he made no référence to such a situation in the 
agreement or to such a claim on his part. The Victor Company at 
that time had no interest in the Johnson invention hère in question. 
It took its assignment about two years later. However, the Graph- 
ophone Company was necessarily interested in the question. John- 
son by mère silence that he was going to claim a patent for the 
process &c., used by the Globe Company, and saying that his trans- 
fer to the Graphophone Company gave no implied license "under any 
patents of the said Victor Talking Machine Company, or said John- 
son," would hardly do his full duty to the American Graphophone 
Company. The claim is that by such silence he misled the Graph- 
ophone Company to its préjudice, and by allowing it to go on, which 
he knew it probably would do, impliedly licensed it to do ail that it 
has donc, or is now doing, which infringes in any way the patent in 
suit granted some six years later. 

E. D. Easton, a witness for défendant hère, says that the Globe 
Record Company was purchased by défendant about February 12, 
1902, or a few day later, and reads from his diary as follows: 

"Cromellu reported by téléphone that Johnson would give us the Globe 
Record Company and ail its assets and also show us ail about Bngllsh's System 
If we would discontinue our litigation ; that he would give us a decree If 
we did not enforce the patents against him." 

He then says they went to Philadelphia and made the settlement 
of the litigation in which settlement Johnson gave them the Globe 
Record Company. He also says that February ISth, they went to 
the laboratory in Philadelphia and saw the matrices packed and got 
the records ; that the matrices were returned to the Burt Company, 
Milburn, N. J., from whence they had corne, and that the records 
were turned over to Victor H. Emerson; that the Burt Company 
pressed records from the matrices and thèse were sent to the Colum- 
bia Phonograph Company and sold to the public. 

It appears from the évidence of one Palmer that he was manager 
of the Burt Company in 1901 and 1902, which conipany received 
matrices for sound records from the Globe Record Company, and 
pressed records and sent them back to the Globe Company, and that 
subsequently the matrices passed to the control of the American 
Graphophone Company. I do not find substantial évidence that John- 
son did instruct or cause to be instructed this défendant in his new 
process now covered by the patent in suit. If some of the matrices 
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were of that character and they passed to the défendant undoubted'îy, 
it could use them until worn out, but that fact alone would not carry 
title to the procéss or method of producing or the right to make 
new ones or practice the method, etc., after the issue of a patent. 
Again, I do not think the évidence shows the Globe Record Com- 
pany was a going concern when the transfer was made. It is stip- 
ulated in the record that in the month of July, 1901, the Globe Record 
Company made and sold "zigzag dise sound records in commercial 
quantities and issued a catalog" ; that in September, 1901, an oral 
agreement was made between the Globe Record Company and the 
défendant or its subsidiary company, the Columbia Phonograph Com- 
pany General, whereby the Globe Company was to make and sell and 
the other party to piirchase commercial sound records. This, of 
course, did not transfer the process or method of producing or 
license the making and selling according to Johnson's method. 

In Leggett v. Standard Oil Company, 149 U. S. 287, 293, 294, 13 
Sup. Ct. 902, 37 L. Ed. 7Z7, the plaintiff had discovered a process 
which he thought patentable, but he disclosed same to the défendant 
who promised not to use it, but did. The plaintiff thereupon obtained 
a patent and sued the défendant for infringement and défendant set 
up the invalidity of the patent. The plaintiff claimed the défendant, 
because of his promise and use, was estopped to deny the validity of 
his patent. Held untenable. In the absence of expressly proved 
fraud, there can be no estoppel based on the acts and conduct of the 
party sought to be estopped where such acts and conduct are as 
consistent with honest purpose and absence of négligence as with 
their opposites, and the fa:cts constituting the estoppel must be clearly 
and distinctly and satisfactorily proved. Arrott v. Standard S. Mfg. 
Co. (C. C.) 131 Fed. 457, affirmed 135 Fed. 750, 68 C. C. A. 388. The 
complainant hère starts with the presumption of the validity of its 
patent in suit. If the complainant's patent is valid, the défendant 
infringes.' 

November 19, 1897, about two years after Jones filed his applica- 
tion for his patent, he attempted to amend by inserting the following 
claims :, . 

"(1) The herein-described method of producing original sound records, 
which consists of cutting or engi-aving upon a tablet of sultable material, by 
means of the latéral vibrations of a sultable stylus, a record groove of 
appréciable and practically unlform depth, the same having latéral undula- 
tions correspondlng to the sound waves, substantially as descrlbed. 

"(2) An original sound record formed of a wax-liite material and having 
engraved upon its surface a spiral groove containing latéral undulations of 
unitonn depth, the depth being slight but appréciable, and the undulations 
correspondlng to sound waves, substantially as descrlbed." 

Thèse claims were rejected on the prior art and Jones acquiesced. 
Défendant cannot be heard now to say thèse rejected claims formed 
any part of the Jones invention. As I look at it, Johnson claimed 
and was granted a patent for what in substance was denied to Jones. 

Jones claimed but was denied a patent for ( 1 ) the method of 
producing an original sound record which consisted in (a) cutting 
or engraving upon a tablet of suitable material, (b) by means of 



VICTOR TALKING MACH. CO. V. AMERICAN GRAPHOPHONE CO. 381 

the latéral vibrations of a suitable stylus, (c) a record groove of 
appréciable and practically uniform depth, and (d) the latter having 
latéral undulations corresponding to the sound waves. And, again, 
the product, viz., (1) an original sound record, (2) formed of a 
wax like material, and (3) having engraved upon its surface a spiral 
groove, (4) containing latéral undulations of uniform depth, the depth 
being slight but appréciable, and (5) the undulations (latéral) cor- 
responding to sound waves. 

The patent granted Jones is for a method for producing commercial 
Sound records which consists in, (a) cutting or engraving upon a 
tablet of suitable material, (b) by means of the latéral vibrations of 
a suitable stylus, (c) a record groove of appréciable and practically 
uniform depth, and (d) having latéral undulations corresponding to 
the sound waves, as step 1 and then coating the same, etc. In short, 
it stands out perfectly plain that the first step of the Jones method 
or process which consists in making the original record was claimed 
by Jones as his invention and rejected on the prior art. It was 
subsequently patented to Johnson as the inventer thereof. I can draw 
no distinction between what Jones claimed and had rejected and claim 
3 of the Johnson patent in suit. Johnson (a) cuts on a tablet of 
suitable material (b), by means of the latéral vibrations of a suitable 
stylus, (c) a record groove of appréciable and substantially uniform 
depth, (d) having latéral undulations corresponding to the sound 
waves. Wherein does this differ from the rejected Jones claim and 
step 1 of the Jones process or method? And why is it not patentable? 
It is the making of the original record which may be used to re- 
produce sound. However, it would not be a commercial success as a 
Sound record for reproducing sounds because not durable. But the 
commercial records could not be produced without it. Add the other 
steps of the Jones method or process, and we hâve the successful 
commercial records of Jones. But in practicing the Jones process the 
défendant infringes the Johnson patent. Clearly défendant infringes 
claim 3 of the patent in suit. And as clearly to my mmd the de- 
fendant infringes ail the claims of the patent in suit in issue hère 
unless it be claims 14 and 23 which add in broad terms the production 
of duplicates or commercial records from the original by any process, 
or any means which will accomplish the end. The défendant insists 
there is only one known process of producing duplicates from the orig- 
inal, and that the one described in the Jones patent and there claimed. 

AU Johnson says in the patent in suit as to reproducing sound 
records from the original is: 

"It is understood that In reproducing the record thus formed may be 
used for reproducing purposes dlrectly, or a more durable and indestructible 
record may be reproduced by various processes from the original record." 

He does not point out or describe or claim either one of the 
"various processes" referred to. Jones did and does and was granted 
a patent for that particular or spécifie process of reproducing a more 
durable and indestructible record ; that is, the commercial sound rec- 
ords for use in reproducing the recorded sounds, music, or speech. 
I cannot fînd that Johnson anticipated or was prior to Jones in his 
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liietliod or process describèd in his patent, No. 688,739 dated De- 
cember 10, 1901, for reproducing sound records from the original 
record made according to the Johnson invention — that is, by coating 
such original with a conducting material — then forming a matrix 
thereon by electrolysis; and finally separating this matrix and press- 
ing the same into a tablet of suitable material in the way describèd, 
or, in the language of claim 2, by next rendering the surface thereof 
(of the original record) electrically conductive, then forming a matrix 
thereon by electrolysis, next separating the matrix from the original 
record disk without the use of beat, and finally impressing said 
matrix into a disk of suitable material to form the'ultimate record. 
Whether or not this part of the Jones patented process was old in 
the art does not concern this litigation. The défendant infringes 
the Johnson patent novv owned by complainant, by using his method 
or process of producing the original record and his patented origi- 
nal record from which the duplicates are subsequently made. If there 
are methods of reproducing records from the original record other 
than that describèd and claimed by Jones, clearly the complainant 
may use it without fear of the Jones patent. 

There will be a decree accordingly, with costs, and for an account- 

In view pf ail the prior litigation and ail the facts, I may as well 
say hère that, if the défendant desires to appeal and takes its appeal 
within thirty days from the entry of the decree hereon, the issue of 
an injunction will be suspended pending such appeal and until the 
détermination thereof, provided it gives a bond in the sum of $10,000, 
conditioned to pay ail costs, damages, and profits awarded against it 
herein, and provided it mqves such appeal to a hearing promptly 
by asking that same be advanced. 
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(Circuit Court, W. D. New York. March 25, 1911.) 
No. 408. 

1. Patents (§ 198*) — Application— Assignment— Seal. 

Where assignments of applications for patents were In wrlting and 
recited a valuable considération, it was jiot material tbat tliey were not 
under seàl. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 277; Dec. Dig. 

§ 198.*] , , : : 

2. Corporations ; (§ ,426*)— Assiqnmbnts— Act of, Président — Ratification 

BY DiRECTOBS. 

Wliere assignments of applications for patents by a corporation, were 
made by its président and witnessed by a director, wlio, with the président, 
fornied a niajority of the board, and such niajority had actual knowledge 
of the assignments, and the manner of their exécution, and the other 
director was soon after apprlsed of the assignments, the assignée having 
acted in good faith thereon and believed that the président had power to 

•For other cases see same toplc & § nûmeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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exécute the instruments, the board could not, by subsequently refusing 
to ratlfy the assigninent, affect tlieir validlty. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 426.*] 

In Equity. Suit by the United States Light & Heating Company 
against the J. B. M. Electric Company and others. Decree for com- 
plainant. 

Jones, Addington, Ames & Seibold (Keene H. Addington and 
George G. Davidson, Jr., of counsel), for complainànt. 
Kenyon & Kenyon and Alan D. Kenyon, for défendants. 

HAZEL, District Judge. The complainànt brings this bill to reform 
the signature to an assignment of application for patent No. 404,271, 
and remove the cloud of certain conflicting assignments made by the 
J. B. M. Electric Company to Charles A. Gould, assignor of the Gould 
Coupler Company, which has charge of the défense herein. By cross- 
bill application for patent No. 404,272 was brought into the case, and 
the défendant Gould Coupler Company prays judgment for the re- 
moval of a cloud f rom its title f rom the same company. Both the com- 
plainànt and défendant, Gould Coupler Company, claim title to the 
inventions of J. W. Jepson, which were assigned by him to the J. B. 
M. Electric Company and which are the subject of this controversy. 
No question is raised as to the omission of the word "electric" from 
the corporate name of the J. B. M. Electric Company in the assign- 
ments to the complainant's predecessor, and it is admitted by the de- 
fendants that such omission was inadvertent, and that the assignments, 
if valid, may be reformed by the addition of the word "electric" in 
the name of the assignor. "The entire controversy, therefore, relates 
to the legar and équitable ownership of both applications for patents, 
which in the one application is for an automatic regulator in a car- 
lighting System, and in the other for a spécifie combination of a 
generator, regulator, and lamp regulator. 

The oral évidence is conflicting, but with the assistance of the e.x- 
hîbit letters and documents it is believed that the true relations of the 
parties hâve been ascertained. The material facts are substantially 
as follows : On January 8, 1907, the complainant's predecessor entered 
into a written contract with Jepson, Berger, and McGary, individuals, 
who, however, subsequently organized the corporation, the J. B. M. 
Electric Company, to which company the agreement was transferred, 
and in which it was set out that Jepson and McGary had invented 
various Systems of electrical distribution ; that they transferred such 
inventions to the Bliss Car Lighting Company, hereinafter called 
the Bliss Company, which on its part agreed to manufacture and 
exploit them and pay royalties therefor. Under paragraph 10 the 
Bliss Company had the right to manufacture and sell ail the im- 
provements applicable to the System and included within the scope 
of the invention while Jepson, Berger, and McGary reserved to 
themselves the right to grant other rights and licenses not included 
in the patents issued on said application. Provision was made for 
paying the assignors for the time consumed in developing the inven- 

"For otUer cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tionè, for the reassignment of patents on termination of the agreement, 
etc. Subsequently the lighting apparatus was set up and exhibited at 
a convention of railroad car builders, but it failed to operate success- 
fully, and the complainant claims that as a resuit of such failure an 
additional arrangement was entered into, namely, that a certain Bliss- 
Reed lamp regulator owned by the Bliss Company should be developed 
along différent lines than the booster System of Jepson which had been 
tried in connection with said lighting System without success. The 
witness Urban testiiîed that the development of the so-called Bliss 
regulator was to be under an employment separate and distinct from 
the said contract and that any improvements made would belong to the 
Bliss Company. This version is supported by the witness Bliss, but is 
contradicted by the testimony of Jepson, Berger and McGary. Several 
conversations held between the parties are contained in the record which 
tend to show an understanding that any improvements in the lamp 
regulator would inure to the Bliss Company, and furthermore that the 
inventions would, therefore, be assigned to it. It is shown that letters 
subsequently passed between the parties referring to "the new regu- 
lator" and in a letter written on June 22, 1907, by the witness Urban, 
who was gênerai manager of the Bliss Company, allusion was made 
to "our Bliss-Reed lamp regulator," and he says: 

"We also again beg to caution you to keep this matter qniet as 
much as possible, as you are the only ones outside of our technical force 
hère and our patent department who know anything about this invention 
of Mr. Bliss." 

Under date of July 9, 1907, McGary, writing for the J. B. M. Elec- 
tric Company, acknowledged receiving materials for the new regulator, 
and he reports as to the progress made in the work of its development. 

In August and September, 1907, Jepson and Berger were requested 
to make assignments of application for patents to the Bliss Company 
to which they replied in substance that they would do so at the earliest 
opportunity. It is shown that Jepson was to receive ten dollars and 
Berger six dollars per day, including expenses, for actual time spent 
and work performed for the Bliss Company. After some discussion 
on September 30, 1907, between Jepson and Berger and complainant's 
witness Tower, the J. B. M. Electric Company by Mr. Jepson, its prési- 
dent, executed an assignment of the applications for patents in contro- 
versy and contemporaneously an agreement to assign improvements, 
patents and inventions. There was some disputation at this time as to 
the exécution of the agreement and the assignments and as to whether 
the Bliss Company were entitled thereto, which, however, finally re- 
sulted in their exécution and delivery. The agreement in terms was 
independent of the contract of January 8, 1907, and it is claimed by 
complainant that by the words "inventions and patents" the parties 
understood future discoveries in connection with the Bliss regulator. 
The défendants, however, claim that by the use of such terms was 
implied future work of a différent character which Bliss Company had 
in charge for the Cutler-Hammer Manufacturing Company. But I am 
persuaded by the évidence that the said agreement related to inven- 
tions and discoveries pertaining to the Bliss-Reed regulator System 
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and the assignments of the applications for patents and the prior corre- 
spondence strongly supports this view, especially if we givç, weight to 
the testimony of the witness Urban. 

On January 16, 1908, the assignments to the Bliss Company were 
repudiated by the J. B. M. Electric Company on the sole ground that its 
président Jepson was unaiithorized by the board of directors to exécute 
and deliver the same and the draft of assignments to correct the error 
in the name of the J. B. M. Electric Company in the original assignment 
was not executed. There was delay in communicating the action of 
the board of directors, consisting solely of Jepson, Berger, and McGary 
to the complainant's predecessor, but ultimately the J. B. M. Electric 
Company expressly declined to be bound by said assignments. Sub- 
sequently, on March 28, 1908, the parties entered into another contract 
terminating their relations, and the contract of January 8, 1907, was 
thereby canceled. No référence is contained in such later contract 
regarding the applications for patents in controversy, nor was anything 
said in référence thereto. The défendants, however, contend that if 
the assignments to complainant's predecessor were valid the title to 
applications for patents Nos. 404,271, and 404,272, which were the 
subject of the assignment, in accordance with the intendment of the 
later agreement ecjuitably reverted to the défendant Gould Coupler 
Company, which on July 28, 1908, became the owner by a second as- 
signment of ail the inventions and patents owned by the J. B. M. 
Electric Company for car lighting and to the applications for the 
patents in controversy. The évidence shows that the applications Nos. 
404,271 and 404,272, were not specifically mentioned in said assign- 
ments to Charles A. Gould, but nevertheless they are claimed by the 
assignée to be included therein, and it appears that afterwards the 
coniirmatory assignment without further considération was made to 
the Gould Coupler Company by the J. B. M. Electric Company. 

[1] 1. It makes no différence in view of the facts that the assign- 
ments to the Bliss Company which were in writing were not under seal 
(Gottfried v. Miller, 104 U. S. 521, 26 L. Ed. 851; Eurêka Co. v. 
Bailey Co., 78 U. S. 488, 20 L. Ed. 209; section 4898, U. S. R. S.') 
and as they recited a good and valuable considération the défendant, the 
Gould Coupler Company, which stands in the place of J. B. M. Elec- 
tric Company, is concluded at this time to challenge by paroi évidence 
the validity of the assignment to the Bliss Company. Hebbard v. 
Haughian, 70 N. Y. 54; 6 Amer. & Eng. Enc. of Law (2d Ed.) 778; 
16 Cyc. 721. Moreover, the e\ Mence introduced by complainant es- 
tablislies that the assignments and transfer of the applications in suit 
were executed for good and valuable considération duly paid to the J. 
B. M. Electric Company. 

[2] 2. That the board of directors subséquent to the exécution and 
delivery of the said assignment and transfer refused to expressly ratify 
the action of its président, in vie.v of the delay which followed such 
assignment and transfer, is not now of material importance. The 
évidence shows that a majority of the directors of the J. B. M. Electric 
Company — i. e., Jepson and Berger — had actual knowledge of the 
assignments and the manner of their exécution while McGary was 

' u. s. Comp. st. 1901, p. 33S7. 
189 F— 25 
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soorl afterwards apprised ofthe action of the majority of directors. 
The corporation did not seasonably repudiate or disapprove the action 
of the président. Indeed it is proved that Berger witnessed the in- 
strument and under such circumstances the corporation cannot 
equitably avail itself of the défense that the président was without 
power to make the transfer. It must be deemed to hâve acquiesced in 
the acts of its président, especially as the proof shows that the Bliss 
Company acted in good faith and beheved that the président had power 
to exécute the instrument and to manage the affairs arising out of such 
inventions or improvements. Authorities abound upholding this view. 

3. The contract of January 8, 1907, in my judgment did not include 
the two applications in controversy, but related to différent inventions, 
and hence the claim of the défendants that the Bliss Company was 
merely entitled to a license is not sustained. Its title to the inventions 
and application for patents did not pass to it under the original contract, 
and therefore the agreement of March 28, 1908, canceling the same 
did not operate to revert such applications and inventions to the J. B. 
M. Electric Company. 

4. The défendant had constructive notice of complainant's prier 
recorded assignments and moreover its predecessor Charles A. Gould 
was apprised of the existence of a certain prior assignment of patents 
relating to a lamp regulator invented by Jepson and the Bliss Company. 

Considering the record in its entirety I am of the opinion that 
the assignments and transfers of September 30, 1907, to the Bliss 
Company conveyed the title to the inventions and applications for 
patents in controversy and that the Gould Coupler Company by its 
later assignment bas neither légal nor équitable title thereto. 

A decree in accordance with the prayer of the bill may therefore be 
entered, with costs. 



LïON METALLIC MFG. CO. v. COLDMBIA MACH. WORKS et al. 

(Circuit Court, E. D. New York. March 1, 1911.) 

Patents (§ 328*) — Valiuity and Infiîingkment — Geab Case. 

The Waters patent, No. 789,.306, for a gear case, adapted to eover th«» 
réduction gear of electric motors ot trolley cars, was not anticipated, and 
discloses invention ; also hcld iuf riuged by certain styles of gear cases 
which were made by défendant when the suit was couimeiiced, but not 
by the style afterward adopted, and which was the only one made at the 
time of trial. 

In Equity. Suit by the Lyon Metallic Manufacturing Company 
against the Columbia Machine Works and the Malléable Iron Com- 
pany. Decree for complainant. 

Cheever & Cox, for complainant. 
Martin S. Lynch, for défendants. 

CHATFIELD, District Judge. One Waters obtained upon the 
9th day of May, 1905, upon an application filed December 30, 1904, 

•For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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patent No. 789,306, covering an invention relating to gear cases, 
especially those adapted to cover the réduction gears of electric 
motors for street railway cars. In gênerai, it is sufficient to note 
that the motor of a trolley car is in ordinary use located near the front 
axle. This axle, receiving ail the jars and shocks from the wheels, 
and turning upon bearings, is fitted with a toothed gear, engaging with 
a pinion gear placed upon the extrême end of the motor shaft, which, in 
practice, revolves at a speed some four times as great as the axle of 
the car, in inverse proportion to the relative size of the gear wheels 
in question. The position of thèse gears making them liable to 
impact of mud, stones, and other obstructions, as well as the jar 
and shock of the movements of the car wheels themselves, renders 
it difficult to protect the teeth of the gear. Hence, to préserve 
necessary lubrication while excluding dirt and protecting the teeth, 
a cover or case is usually supplied. The common form of gear case or 
pi'otection for thèse gears has been a pear-shaped box, of sufficient 
depth to include the gear wheels themselves, and with an opening 
at approximately the center of the box for the axle carrying the 
large' gear to pass completely through. At the small end of this pear- 
shaped box, and upon the face of the box toward the center of the 
car, is also an opening for the shaft of the motor, while the opposite 
or outside of the gear case comes in close proximity to the wheel 
upon that side of the car. Saving of weight, with sufficient strength 
and rigidity to perform durable service, are necessary éléments in the 
gear case. Nearness to the street surface, together with the impos- 
sibility of furnishing support from the car or truck above the springs, 
give but little opportunity for varying the methods of holding 
such gear case in place. 

According to the testimony in this action, cast or malléable iron, 
and wood with métal bindings were iirst used in making thèse cases 
upon trolley cars, as the use of such cars developed in this country. Ail 
support by attaching the case to the frame had to be upon the inner 
side; that is, toward the center of the car. It was ordinarily fur- 
nished by one main support, with some aid in locating and maintaining 
a steady position of the gear case, furnished by bolts near one or both 
ends of the case. On cars such as sweepers, and upon some of the 
older forms of trolleys, a platform under the gear case itself made it 
unnecessary to use the side support. The desirability of being able 
to take the gear case off, if the body of the car were removed, or if 
the gears had to be reached from the under side, compelled a division 
through the middle of the gear case, in the plane of the two axes. 
It naturally followed in practice that the two portions of the gear 
case were bolted together at each end, and the inner surface of the 
upper half, on each side, was so constructed as to cause the fîow of 
oil, which might be spattered against the inside of the case, to run 
inside rather than outside the lower half. In some of the sheet or 
malléable iron cases, cast-iron flanges were fitted around the edges 
of the upper and lower halves, and in the wooden cases a tongue 
and groove matching was used, so as to obtain a close contact and 
an easily adjusted joint, between the two portions. 
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Mr. Waters, who lias assigned his patent duly to the complainant, 
recognized the great saving in weight in a sheet métal case, and also 
the added rigidity and strength of construction which could be 
obtained by making the edges and joints of such a sheet métal case 
constitute a frame by methods of riveting and bracing. He desired 
to préserve the durability and rigidity of such a case, even when 
subjected to the latéral or bulging strain of support from one point, 
upon but one side of the case, and realized, also, that, if this point 
of support were in the lower half of the case, the bulging strain 
would be nianifested mainly at the joint; that is, at the upper edges of 
the lower half upon each side. He therefore described a gear case in 
his patent of sheet métal (in practice it is now shown that sheet steel 
is generally used), and, to meet the précise point of invention which 
bas been referred to, he inserted the following, which is the only 
claim of the patent involved in the présent suit: 

"2. A gear case formed In two halves and having parallel sheet-metal 
sides; In combination with a single supporting-bracket rlgidly attacbed 
to one side of the lower half of said case, whereby the weight of the 
case tends to cause the bulging of the supported side, the upper half of 
the case having a flange adapted to engage the outsldes of the upper 
edges of the lower half to thereby preveiit the bulging of the sides of 
said lower half." 

In this claim the flange upon the upper half, to engage the edges 
of the lower half, was, as described, a continuons strip of métal, 
similar to the casting upon the old cases, which had followed the form 
of the tongue and groove matching of the wooden case above referred 
to. But Mr. Waters, realizing that such a flange need not be formed 
out of the métal pièce making the side itself, and that it might be ad- 
vantageous to f asten a separate over-lapping strip upon the lower edge 
of the upper half, provided for this alternative con'struclion in his pat- 
ent. 

The défendant has been manufacturing gear cases for a considér- 
able period of time, and has introduced an exhibit, called "Defendant's 
Exhibit B," of the form of gear case which has been sold by the 
défendant since its attention was called to the Waters patent. This 
is the only type of gear case manufactured and supplied by the 
défendant at the présent time. In this gear case the support is 
afïorded by two brackets instead of one, attached to the upper half 
of the case, on the side toward the center of the car. The gênerai 
détails of construction and methods of securing rigidity, by riveted 
joints and plates, are similar to ail of the other cases shown. The 
case is made of sheet steel, and difïers only from the type of case 
manufactured by the défendant, as to which infringement was claimed 
at the time this action was started, in that the supports hâve been 
changed from the lower to the upper half, and that thèse supports or 
brackets rest and are bolted down upon the bearing surface, instead 
of being bolted up thereto from the under side. 

The gear case (Exhibit B) and also those complained of as shown 
in the "Complainant's Exhibits 1 and 2," do not hâve a continuous 
flange or strip overlapping the entire upper edge of the lower half, 
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but do hâve on each side two narrow straps or plates riveted to each 
face of the upper half, upon the outside, and extending about an inch 
belovv the joint, in such position that the lower half of the case 
will pass inside them when the halves are bolted together. 

Thèse straps or plates serve the purpose of guides in fastening 
the case together, and act in the same way as the flanges or strips 
described in the Waters patent, when subjected to any strain tending 
to cause the lower half of the case to bulge. In that sensé they 
comply with the requirements which Mr. Waters was seeking to 
meet in his patent. But an inhérent différence between the présent 
type of gear case made by the défendant and the Waters patent Hes 
in the change of the point of support. The weight of the gear case 
alone, if supported from the side of the lower half, toward the 
center of the car, would cause a bulging strain upon both sides of 
that lower half, which would be rendered greater by any additional 
strains from the movements of the car. If the point of support be 
changed to the upper half, the strain caused by the weight of the 
case and by the movements of the car would hâve a tendency to 
press the upper half in, both on the side where the support was 
attached and the opposite side. That is, the strain would be a col- 
lapsing rather than a bulging strain, and the lower half (being 
supported by the fastenings at each end, and being subjected only to 
the downward pull caused by the weight of the lower half itself, 
or to chance blows from obstacles thrown against the case) would 
need no protection against either the tendency to bulge, or the ten- 
dency to collapse, further than such as would be obtained by sufïicient 
rigidity to préserve the gênerai form and shape of the case. 

Hence, the défendant at the présent time, so far as the record 
shows, is not infringing the patent, and a gear case of the type 
represented by Exhibit B, as was admitted at the trial, is of a form 
which the défendant bas a perfect right to place upon the market, 
so far as the Waters patent is concerned. 

The only questions therefore which are important in the case are 
the gênerai questions of the validity of the patent, and whether or 
not the type of gear case manufactured and on the market at about 
the time the suit was commenced, and typified by Complainant's 
Exhibits 1 and 2 are infringements such that an injunction should 
issue against the defendant's possible répétition of that infringement. 

As to the validity of the patent but little need be said. The idea 
of supporting the case in the manner indicated, and of obtaining a 
rigid joint which would exclude dirt, protect the gear, and allow the 
catching and saving of waste oil, without using an unduly heavy 
case, was satisfactorily and easily accomplished by the idea of the 
Waters patent. Its commercial success is shown by the testimony, 
and, if the construction of the street car truck makes it more con- 
venient to use a support attached to the lower half of the gear case, 
the Waters patent undoubtedly covers an idea which was worthy of 
being called invention. No record of any earlier patents has been 
introduced, and there is nothing to question the validity of the Waters 
patent (conceding that it contains meritorious invention, as has becn 
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suggested) except the testimony of two or three vvitnesses as to the 
use of cases shown by Exhibits C, E, and F. 

Some objection was made by the complainant as to the use of thèse 
exhibits, inasmuch as they were not formally marked in évidence, 
but the record shows that they were physically présent and used by 
the witnesses in making their dépositions, and they certainly con- 
stitute physical exhibits in the record, even though not marked by 
any officer of the court, having been produced and identified by the 
descriptions of the record. Thèse cases show a flange or tongue and 
groove matching, which would hâve some tendency to resist a bulg- 
ing or latéral strain. They show an attempt in thèse earher cases 
to secure an exact fitting between the top and the lower halves and 
a tight joint for obvious reasons. The fact that thèse cases were 
supported upon tables or platforms, and that the latéral strain to be 
considered was only that of their own ability to stand upon a horizon- 
tal surface without collapsing, does not show any knowledge on the 
part ofthose usiifig thèse cases (nor would it teach a mechanic or 
the public) that a case could be successfully used with nothing but 
the side support. The application of the flanged joint was the point 
bf Waters' invention, and although a somewhat similar joint had 
been previously used in thèse cases, under a différent method of sup- 
port, nevertheless Waters' appréciation of the possibility of making a 
double use of that joint, and the advantage theréby presented if 
the gear case was supported from the side would seem to hâve been 
original with him, and not to hâve been appreciated or understood 
until his patent was issued. The testimony of one witness, Remelius, 
and the production of a blue print, showing that at some time around 
the date of the application by Waters side brackets were used in 
supporting the wooden cases, and that since that time thèse wooden 
cases, in sp far as they hâve been used, hâve been supported in that 
fashion, is not sufRcient to invalidate the Waters patent, especially 
as the évidence of the date at which this use was begun is not definite, 
and does not clearly antedate the time of Waters' application. 

W'e hâve left, therefore, only the question of infringement as pre- 
sented by the type of case shown in Exhibits 1 and 2, and this 
question of infringement cornes down to one proposition, namely, 
whether the straps or narrow plates, used on thèse exhibits, are but 
another form, that is, an équivalent for the flanges or strips of the 
Waters patent, and whether, if thereby the Waters patent was in- 
fririged, an injunction should issue. As has been said, the purpose 
of thèse straps or vertical strips is said by the défendant to be to 
merely a'ct as guides in clamping the cases together, and incident- 
ally to prevent a sudden bulging of the lower half. But it is ap- 
parent to any one, whether he be workman or layman, that a latéral 
strain upon the gear case, supported at the side of the lower half, 
would be arrested and the sides held in alignment by thèse vertical 
strips. Waters expressly reserved in his patent the right to sub- 
stitute strips, which he implied he would run horizontally along the 
edge of the joint, but the mère saving of weight and the change 
in position, without altering the function of the plates of métal, even 
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assuming that thè results be not as satisfactory, would not seem to 
get the form of construction away from the idea expressed and 
shown in the Waters patent in the daim in question. It would seein 
therefore, that a construction like Exhibits 1 and 2 could be enjoined 
as an infringement of the Waters patent, and this action, having 
been started for the purpose of preventing what was then an ap- 
parent infringing use, was properly brought for an injunction with 
the incidents thereto. 

The type of gear case manufactured by the défendant and the 
record in the case show that the necessity for injunction is no longer 
présent, and the rights of the complainant will be entirely protected 
if it be given an accounting for any damage which resulted from the 
manufacture and sale of gear cases like Exhibits 1 and 2, with a 
détermination that claim 2 of the patent is valid, and that it is entitled 
to an injunction preventing any further use of the type of gear case 
infringing the patent. 

The necessity for such an injunction having been removed by the 
admitted action of the défendant in apparent good faith, an actual 
issuance of the injunction will be temporarily stayed, so long as 
during the life of the patent the défendant continues to act with 
strict observance of ail appearances, but mav be applied for at any 
time, if deemed necessary, at the foot of this decree. 



AMERICAN PATENT DTAÎIOND DOP CO. v. WOOD et al. 
(Circuit Court, E. D. New York. July 20, 1911.) 

1. Patents (§ .328*) — Validity and Infringement— "Dop." 

The Loesser & Loesser patent, No. 573,672, for a "dop," to hold a dia- 
mond In position for polishing, lield not anticipated, valid, and iufriuged. 

2. Patents (§ 92*) — Persons Entitled— Joint Invektoks. 

That one ot two joint patentées alone invented certain of the éléments 
of the patented combination does not invalidate the patent. 

[Ed. Note.—For other cases, see Patents, Cent. Dig. § 124 ; Dec. Dig. 
§ 92.*] 

3. WoRDS AND Phrases— "Dop." 

A "dop" is an implenient for holding a diamond in position to polish 
the facets, the table, and the culet, in distinction from the barder or 
more violent processes of cutting the diamond. 

In Equity. Suit by the American Patent Diamond Dop Company 
against Rawson L. Wood, St. John Wood, and Harry S. Wood. 
On final hearing. Decree for complainant. 

Johnson & Galston (Clarence G. Galston, of counsel), for com- 
plainant. 

Prindle & Wright (Edwin J. Prindle, of counsel), for défendants. 

CHATFIELD, District Judge. [3] The complainant holds by 
assignment letters patent issued to Edward and Ernest Loesser 
upon the 22d day of December, 1896, No. 573,672, for a dop; that 

♦For other cases see same tonic & § numeer in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
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is, an implement to hold a diamond in position for polishing the 
facets, the table, and the culet, in distinction from the harder or more 
violent processes of cutting the diamond. 

The claims of the patent with which we hâve to do are as follows : 

"2. A (llamond-polishing dop, comprising a head provlded wlth an ineliued 
seat and haviiig means for applylng it to a diamond-polishing tool, a bifur- 
cated hoWing-flnger adapted, in connection with said seat, to establish three 
points of contact with the diamond, and means for securing and adjusting the 
holding-finger, substantially as set fortli. 

"3. A diamond-polishing dop, comprising a head having a recess and pro- 
vlded with means for application to a diamond-polishing tool, a removable 
shoe having a flange fltting said recess and provided with a cavity, and 
means for engaging the diamond and holding the same in the cavity of said 
shoe," 

— and in gênerai describe a. dop consisting of a métal head or bulb 
with a shank or shaft which by insertion in the polishing tool holds 
the dop in position. The recess in the head or bulb of the dop re- 
ceives the lug or flange of a removable shoe, in which is a cavity for 
the actual placing of the diamond, while a bifurcated finger (capable 
of being raised or lowered by means of a set screw through the head 
or bulb of the dop, engaging with the shank of the finger) bears on 
the diamond in such a way as to secure a three-point contact between 
the two extremities of the finger and the recess in the shoe upon 
which the diamond is placed. The loosening of the set screw allows 
the turning of the diamond, and the bifurcation allows such contact 
with the skive as to polish either the facets, table, or culet of the dia- 
mond, as the case may be. 

Claim 3 is more gênerai than claim 2, ?nd does not provide for the 
bifurcated finger, nor does it specify an inclined seat, but does pro- 
vide for a recess with a removable shoe to fit the recess, with a cavity 
to hold the diamond, and means to hold the diamond in this cavity. 
This third claim will hâve to be borne specially in mind when we corne 
to a considération of the prior art, as its gênerai language describes 
ideas substantially shown in Fig. 6 of the Hessels patent (infra), and 
this claim would therefore seem invalid for anticipation, unless the 
combination of parts in one device shows the éléments of a basic 
patent. The défendants' device uses a bulb or head, with a stem or 
means for applying the head to the diamond-polishing tool, and a 
shoe with a cavity for receiving the -diamond, the shoe fitting into a 
seat capable of being incHned to the line of support of the dop. Two 
converging arms or jaws are operated by a set screw through the 
head of the dop, and are thus capable of being brought into contact 
with the diamond over the cavity in the seat, thus making three 
points of contact as in the Loesser patent. The shoe is also capable 
of adjustment by a screw thread by means of which the shoe is raised 
or lowered to the required height under the converging claws or 
arms, while in the Loesser patent the shoe remains at uniform 
height, but the bifurcated finger or means of engaging the diamond 
is raised or lowered, and the diamond can be turned so as to polish 
the différent facets or parts of the diamond, one after the other, by 
the simple opération of raising the finger upon relieving the près- 
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sure of the set screw. It will thus be seen that if the idea of the 
lyoesser patent is basic, and covers generally a combination of the bulb 
or head, the three-point contact capable of being raised or lowered, 
and (in claim 2) nieans of inclining the head or bulb to the axis of the 
support, then the défendants' structure would seem to infringe the 
complainant's patent. The. défendants therefore bave attacked the 
complainant's patent by denying invention, citing several patents of 
the prior art, which can be taken up at this time. 

[1] The Imray patent, December 22, 1882, No. 6,117, of Great Bri- 
tain, provides for holding a pearl against the edge of a disk by means 
of a double hook-shaped lever of which the hooks are caused to engage 
with the pearl and press it against the edge of the disk by means of 
a cam. The turning of the disk then allows a thin cutter to pass 
between the two hooks, and thus to eut the pearl in two. This pat- 
ent shows the idea of holding an object in such a way that a cutting 
edge or saw may pass between two separate parts of the holder, as 
in the ordinary buzz-saw, but bas very little connection with the 
idea of polishing a diamond. In fact, the similarity of a bifurcated 
finger to the double hook is ail that would be taught by the Imray 
patent. 

The patent of Fifield & Brainerd, March 3, 1874, No. 148,113, is 
an American patent for a chuck upon which to engrave metalware, 
such as spoons or rings. The article to be engraved is held by two 
jaw-heads, operated by means of a rod forcing them to approach or 
recède by means of the opération of a thread on the rod, thus secur- 
ing contact between the two jaws and a rest, or the three points of 
contact exactly as shown in the défendants' structure. In fact, the 
défendants' dop would seem to indicate that the idea of the Fifield 
& Brainerd patent had been applied to the complainant's structure 
in exchange for the means shown by the complainant's patent. This 
patent will be considered again later. 

The Guild patent, February 3, 1880, No. 224,086, shows a machine 
for the polishing of jewelry or buttons in which the article to be 
polished is held between jaws, preferably three in number, which 
clamp around the article so as to hold it while being polished. This 
patent uses the jaws in question exactly as a person would take an 
apple in the fingers, and such use of the jaws is only in combination 
with other devices, so that nothing is taught thereby. 

The Platt patent, June 21, 1881, No. 243,303, the Koehier & Vogel 
patent, January 22, 1884, No. 292,437, the Souders patent, October 
4, 1887, No. 371,105, and the Perry & Cornish patent, May 21, 
1867, No. 64,904, are for tools embodying the ordinary proposition 
of applying pressure at the third point of contact from the well- 
known principle of a lever, and teach nothing with relation to the 
construction of a dop beyond the fact that stability can be acquired 
by three points of contact, which is hardly a patentable idea. 

The Ivoesser patent, April 21, 1896, No. 558,734, did not much 
précède the patent in question, and one of the patentées seems to 
hâve been one of the patentées in the patent under discussion. That 
Loesser patent was for a diamond-polishing tool, and was said to 
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have been ah iniprovement upon the patent of Léon Dreyfus, No. 
534,821, dated February 26, 1895, which had to do with so construct- 
ing a dop as to arrange it easily and quickly at the angle at which 
the facets or surfaces of the diamond were to be polished. In this 
the diamond had to be fixed in a deep recess by some adhesive, or 
imbedded in soft métal, and it is only like the patent in suit in that 
the head holding the diamond for polishing is called a dop. 
' The Pimlott patent, December 4, 1866, No. 60,238, covers an ini- 
provement in a dog for lathes, by which two adjustable jaws hold 
the boit or article to be worked and apply their pressure at any de- 
sired distance from the face-plate and give more or less freedom in 
equalizing the pressure of the jaws to suit any irregularity in the 
shape of the boit or object to be turned. But this does not suggest 
the idea of the complainant's dop, and we corne down to two patents, 
Hessels, November 15, 1881, No. 249;523, and Strasburger, October 
13, 1896, No. 569,252, which were both for use in connection with 
diamonds, but of which Hessels' was for cutting and Strasburger's 
was for polishing. Taking Strasburger first, it would seem that he 
has the exact idea shown in the older Loesser patent, namely, a dop 
or spindie-head in which the stone is fixed with gum, but, instead of 
ro'tâtitig'the arm or spindleby means of a plate, he has an adjustable 
universal joint, and he adds an adjustable finger to stiflfen or make 
more secuire the stone when fastened in position. This patent cer- 
tainly does not show the idea of the complainant's dop, although it 
was for use in polishing diamonds at an angle, and although it sug- 
gests the idea of holding the diamond immovably in the position in 
which it is to be polished, by means of an external finger. But the 
complainant's idea is radically différent, in that the entire head or 
dop is fixed atthe desired angle, and the diamond is then adjusted 
and rnechanically held in a position to présent the face which is to be 
polished at the required angle, instead of adhesively fastening the 
diamond upon the end of the spindle, and then bringing the spindle 
into the positiqn required. The;. Hessels patent has to do with the 
cutting of diamonds rather than the polishing of diamonds ; but, in- 
asmuch as the opération is in connection with one of the steps in the 
process of preparing diamonds for the market, and as every idea 
of Hessels' patent would be available to a person considering how to 
construct a machine for polishing diamonds, but would not be pat- 
entable unless it were an invention over the Hessels' method, we must 
consider this patent more in détail, and it would seem that the Hes- 
sels patent is the closest of those cited in the prior art in this case. 
Hessels fastened the diamond to a frame or sliding-block by two 
converging jaws, and in one form (shown by a drawing) a retaining 
tongue which pressed the diamond into a recess. He desires to do 
away with the cementing of the diamonds to the dop, and he applies 
either the movable jaws or the retaining tongue to the upper por- 
tions of the diamond, thus pressing them into a recess which corre- 
sponds to the size of the diamond. He uses adjustable recesses, of 
various sizes, according to the need, and seems to have supplied, by 
-, his device, a mechanical method of holding the diamond l'ather than 
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the adhesive or cernent method prevtously known. But he does not 
suggest, nor does the Hessels' patent teach, the simple structure of 
the dop patented by the complainant for polishing, and not for cut- 
ting. Hessels' much more substantial structure, with its adjustable 
parts, is available for cutting which requires the application of some 
force and a heavy machine generally while the complainant 's device 
was an ingénions application, in one device, of somewhat similar 
ideas to attain similar ends with relation to polishing. The Hessels 
patent, therefore, would not seem to anticipate the Loesser patent 
in suit so as to render the L,oesser patent invalid, and \ve therefore 
corne back to the Fifield & Brainerd patent, in which the ordinary 
idea of a chuck was applied so nearly in the form in which the de- 
fendants make their device, and from which, as bas been said, they 
seem to borrow the idea for application to the Loesser dop of the 
adjustable jaws and the rest for the object to be held in. 

It would seem to naturally follow that, if the défendants had at- 
tempted to patent their holding device as a basic patent, it would 
hâve been anticipated by the Fifîeld & Brainerd patent, and would 
hâve been Valid only in so far as it made vise of an adjustable seat 
or recess in connection with the converging jaws for the holding of 
a diamond in a head or dop. To that extent it seems that it would 
hâve been valid, except as anticipated by the patent in suit, and we 
bave therefore the use of this device by the défendants, in a form 
which they might hâve patented themselves, if it had not been first 
used and patented by the Loessers. The methods of use and of ad- 
justment differ so between the dop for diamond polishing and the 
Fifield & Brainerd chuck that that chuck cannot be said to antici- 
pate such an invention as that of the I^oessers in the diamond-polish- 
ing business; and, while the use of this device is extremely narrow, 
nevertheless the Loesser patent would seem to be basic within that 
field, and they would seem to bave secured the right to control the 
use of a single structure embodying the means for adjusting the 
angle at which the diamond is to be polished, the recess or adjust- 
able cavity to hold the diamond in that position, and the bifurcated 
linger or three-point contact method of steadying and securing the 
diamond in the position in which it is placed upon the recess by an 
adjustable mechanical contact secured through a threaded screw in 
the dop itself. 

Viewed from this light, the application of the Fifield & Brainerd 
jaws or the substitution of converging jaws would be either merely 
an équivalent for the bifurcated finger of the Loesser patent or at 
most an improvement upon that bifurcated finger, inasmuch as it 
allows an immédiate adjustment without the double process of loos- 
ening the set screw and then raising the finger, and it must be held, 
therefore, that, while the défendants' device might be patented as 
an improvement for recognized use in connection with the inven- 
tion of the Loesser patent, yet the défendants' device does infringe 
the ideas which are reserved to the Loessers in their patent, and that 
their patent is valid with respect thereto. 

[2] The défendants bave suggested one other défense, namely, that 



398 189 PBDBHAL EEPORTBB 

soine of the testimony shows that one of the Loessers said that the 
bifurcated finger was his father's idea. This testimony (while it may 
show that greater crédit belonged to the father as to certain parts 
of the structure, or that the father might hâve worked out the bifur- 
cated fînger himself) does not go so far as to indicate that the patent 
should be held invaUd because one feature of it, even though it be an 
important feature, was tliought of by one of the two who worked 
out the entire invention, for otherwise it would be impossible to 
hold that two individuals could jointly participate in inventing a 
structure, as it must necessarily happen that some of the concepts 
representing various steps in the invention should occur to first one 
and then the other, and yet the invention, as a whole, be the joint 
product of the two. 
,The complainant may hâve a decree. 



NEWHALL ▼. J. JACOB SHANNON & CO. 

(Circuit Court, E. D. Pennsylvanla. July 22, 1911.) 

Nôi 463. 

Patents (S .SÏR*) — Puion Use— Hanger for Suspendino Telephonï! Catît-es. 

The Cariieron patent. No. 595,693, for Improvements In suspension of 

aërial cables, daims 5, 6, 7, 8, and 9, which relate to tlie hanger by 

wliioh a telepUone o.nble Is suspended from a messenger, are vold for prier 

pul)lic use of tbe device In numerous Instances. 

In Equity. Suit by Henry B. Newhall agrainst J. Jacob Shannon & 
Gj. On final hearing. Decree for défendant. 

Alan M. Johnson, for complainant. 
J. B. Fay, for défendant. 

WITMER, District Judge. This îs a bill in eqtîity for an în- 
junction and account based upon the alleged infringement by the de- 
fendant of letters patent No. 595,693, dated December 21, 1897, for 
certain useful improvement in suspension of aërial cables issued to 
George Cameron and assigned to the complainant ; one' of the défenses 
relied upon being that the alleged improvement or device patented was 
în public use for more than two years prior to the application for the 
patent, July 24, 1897. With the increasing popularity of the téléphone 
and a large number of téléphone lines or wires which it accordingly 
became necessary to employ in téléphone Systems, the advantage of 
collecting such lines or wires into the form of so called "cables" was 
early realized. The approved construction of such cables and one 
that bas been in use for many years involves the encasing of a number 
of insulated pairs of wires within a leaden tube, the latter being then 
suspended from pôles, buildings, or hke supports, just as the single 
wires had previously been, or else run through underground conduits. 
In suspending such cables some difHculty was encountered by reason 
of the soft and yielding character of the encasing material which 

*For «ttier casos <oe same topic & { nuiilbkb ia Deo. & Am. Digs. 1307 to date. & Rep'r Indaxu 
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rendered it impossible to subject the same to any great tension, such 
as would be necessary if the cables were suspended only at infrequent 
intervais. A strong steel wire or cable called a "messenger" is ac- 
cordingly utilized to support the téléphone cable proper, said messen- 
ger being attached to the pôles or buildings, and the cable being sus- 
pended therefrom at fréquent intervais by means of suitable "hang- 
ers." 

The Cameron patent in suit, as stated by the patentée (page 1 of 
his spécifications, lines 8 et seq.), "relates to aërial cables, and, first, 
to the method and means employed in stringing or putting them into 
position, and, second, to the hanger used in suspending the cable from 
its supporting wire." No attention need be given to the former, ex- 
cept so far as it may concern the considération of the latter, inasmuch 
as it is understood that only claims 5, 6, 7, 8, and 9 of the spécifica- 
tions of said patent are declared on, that it is the hanger used in sus- 
pending the cable from the messenger which the défendant herein is 
alleged to hâve infringed. This hanger, as represented in the several 
figures of the patent drawing, and particularly of figures 7 and 8, is 
dèscribed as being "composed first of a hook having a large upper 
eye, and a lower eye, and, second, a flexible insulating chord or band, 
which may be made of fibrous material, as hemp or flax, saturated 
with a preservative material, as tar, preferably, a single pièce made 
into loops and its ends secured, or it may be eut as an endless loop 
from any suitable insulating material, as rawhide, etc., and folded in- 
to small loops." The hook referred to being in the form of the letter 
"S" is further dèscribed as being made of wire and bent so that the 
lower part of the upper eye will hâve an open space smaller than the 
diameter of the messenger over which it is intended to pass, and the 
lower eye practically closed through which it is contemplated that the 
double flexible chord should be placed and the end thereof passed 
between the strands of the first end, and then in the same manner 
looped around the cable to be supported. The structure of the cable 
hanger proper as dèscribed in the diflferent claims, so far as patentable 
merit is concerned, is substantially identical in scope, the minor dif- 
férences set up in certain of the subelements being inconsequential 
and without patentable significance sufficient to distinguish one from 
the other. 

Was the use and sale by the défendant, which is not disputed, with- 
out license from the complainant, of this hook and flexible chord as- 
sembled as dèscribed, and known in trade as the marline cable hanger, 
an inf ringement of the complainant's Cameron patent ? The défend- 
ant contends that the patent is invalid, because (a) of prior use; (b) 
the patentée is not the inventor; (c)of prior patents; (d) the patent 
is void on its face. 

The évidence presented convinces beyond a reasonable doubt that 
numerous persons used a cable hanger embodying the alleged inven- 
tion a considérable period of time over two years antedating the 
alleged patent of July 24, 1897. This conclusion is inévitable without 
even taking into account the testimony of the so-called patentées, 
Cameron and McCoy. The testimony of Frederick J. Crockett, Hugh 
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A. MeCoy, MicIïaelEagàn, Thomas P. Bannon, Elijah Hebb, Daniel 
McDonald,' and Leod McLeod does not f ail to make an impression îoi- 
truthfulnéss and accuracy notwithstanding the insinuations and asper- 
sions of Counsel for the complainant which was indeed a full test of 
each and ail of their patience. 

Mr.Crockett testified that he was employed by the New England 
Téléphone & Telegraph Company as inspecter and chief inspector 
from 1886 to 1889; as spécial inspector in 1890; in charge of inside 
installation frôm 1891 to 1893 ; and as foreman or gênerai foreman 
.n the cohstrtiction department from 1893 to 1903; that between 1891 
and the year of the Cameron patent practically ail cables placed by 
his Company were hung and supported from a week to six months 
by hangars like the Cameron patent. He fixes the year 1891 positively, 
since he went to the World's Fair in 1890, âfter he had served two 
years ' as foreman. The witftess furthermore says that ît is his im- 
pression that such hangers were in common use in 1888 and 1889 
while he was serving as inspecton Mr. McGoy, division superintend- 
ent oï the'NeW Ëngland Téléphone & Telegraph Company» states that 
raarline hâbgets,' like the Cameron patent, weré used priof tO 1892 
ând pôssibly in 1890 ; that in 1893 similar hangers suppo>'rted a cable 
in Winchester, Mass.î more than a year. 

Mr. Eagan States that he was a linemân for the Western Union 
Telegraph Coiftpany from 1887 tô 1892 or 1893; that while in this 
position he, with others, began ùsing hook and rrtàrline cable hangers 
in 1888. He made such asf tliey used, which was ôffered in évidence, 
resetnbling in every particular the one patented. The witness further 
stated that he helped to erect certain cables, supported by such hang- 
ers, which were 'r un in Boston in order to carry thewires removed 
from certain buildings which were replaced by the Eiske Building, and 
to carry the wires removed from the old post office replaced by the 
Eîcchange Building: Thèse hangers were used as permanent supports 
of the cable. From examinatidn of the city records if appears that 
the Eiske Building. was coHipleted in December, 1889, and the Ex- 
change Building in October, 1891. 

Mr. Bannon testified that as foreman of construction for the New 
England Téléphone & Telegraph Company from 1882 to 1890 he used 
marline cable hangers to support cables from messenger wires from 
1887 on; that from' 1890 to 1894, while working for the Boston fire 
department, he on three différent occasions used the same hangers to 
support aërial cables. The witness made such a one as were used fe- 
sembling the patent. 

'Mr. Hebb states that while in the employ of the Western Union 
Telegraph Company from 1882 to 1888 he helped to use marline hang- 
ers of the Cameron patent type in replacing wires abôût the construc- 
tion of the Eiske Building and the Exchange Building. He further 
says that in 1891, while working for the Postal Company, the same 
were used for similar purposes. ■ 

Mr. McDonald testified that while in the employ of the New England 
Téléphone & Telegraph Company in 1891 he helped to erect a cable on 
School Street, Sonîmerville, Mass.', which was supported from messen- 
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ger wire by niarline hangers like the patent; that from 1891 to 1896 
it was the common practice of his company to attach such cables to 
messenger wires by such hangers. 

Mr. McLeod testified that he assisted in making the change of wires 
about the Fiske and Exchange buildings, and that cables were attached 
to the messenger wires by marline hangers of the type patented ; that 
during his employ from 1887 to 1894 by the Western Union Telegraph 
Company it was their custom to support cables in like manner. 

The testimony of thèse witnesses fixing the time and place when 
and where thèse marline hangers were used, and that they were used 
for the practiçal purpose of suspending aërial cables from messenger 
wires and accurately describing the same, is uncontradicted. Notwith- 
standing the frailties of the human mind and the lapse of time, it 
clearly outweighs the presumption in favor of the validity of the pat- 
ent. The use as shown having been a public use, and not for the pur- 
pose of experiment or to perfect and complète the successful opéra- 
tion of the alleged invention, it follows that this patent, No. 595,693, 
to the extent of the claims involved in this suit, is held void by reason 
of the prior use of the alleged invention for more than two yeafs be- 
fore the date of the application. 

There are other reasons why the patent cannot be sustained, which 
I will not discuss. Suffice to say that the patentée is not the inventer. 
Use of an old device for a new and analogous purpose is not invention. 
Penndylvania Railroad Co. v. Locomotive Truck Co., 110 U. S. 490, 
4 Sup. Ct. 220, 28 L. Ed. 222. The combination of hook and chord 
in its form as used is surely not of late origin. Attached to a single 
chord the hook has been in unlimited use, with a loop chord it has 
also long been in use for suspending weights of varions forms and 
kind. Thèse and other reasons might be assigned for refusai to sus- 
tain the patent, but the former, that of prior use, is deemed sufficient 
to warrant the action of the court. 

The bill is therefore dismisséd, at the cost of the complainant. 



WOOD V. KAHN et al. 

(Circuit Court, S. D. New York. July 3, 1911.) 

Patents (§ 328*) — Invention— ProcEss of Dividing Diamonds. 

The Wood patent, No. 839,356, for a process of dividing diamonds, con- 
sisting of dividing a larger diamond to form a plurality of smaller dia- 
monds, by sawing into tlie larger diamOnd from opposite sides, the saw 
cuts meeting at an angle to form blocks from wlîich smaller diamonds 
can be formed, the purpose being to save waste Involved in the splitting 
method, does not diselose the invention or discovery of an art, and is void 
for lack of patentable invention. 

In Equity. Suit by St. John Wood against Louis Kahn and others 
for infringement of the Wood patent, No. 839,356, for a process for 
dividing diamonds. On final hearing. Decree for défendants. 

Mr. Prindle, for complainant. 
Mr. Galston, for défendants. 

•For other cases see same topic & % numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Iniexef 
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HOUGH, District Judge. The patent in suit is described as "a 
process for dividing diamonds." The patentée says in his spécifica- 
tion: 

"I hâve discovered that I can saw from différent sldes of a rougli diamond 
and can make the saw cuts meet at any deslred angle, and that by disposing 
the saw cuts according to certain methods which I hâve invented, vchleh this 
discovery makes possible, I can divide the diamond to such advantage that 
there résulta a most Important increase in the weight of the iinished dia- 
monds from a given rough crystal." 

The methods which he déclares he has invented are fairly summed 
up in the first claim, viz. : . 

"The process o£ dividing a larger diamond to form a plurality of smaller 
diamonds, which process consists in sawing partially into the body of such 
larger diamond from opposite sldes, said saw cuts meeting at an angle to 
form blocks from which smaller diamonds can be formed." 

The application of the process is shown by the subjoined figure : 
It is therefore observable that this patent is not 
for any diamond, or shape of diamond, nor is it 
for any machine, nor even for the resuit of any 
mechanical opération, in the sensé that such resuit 
is peculiar to a given apparatus. 

What is sawed is the ordinary diamond as 
mined, what is produced is the ordinary diamond 
of commerce, and the means by which the first 
is transformed into the second (so far as this pat- 
ent is coneertied) is a diamond saw, which is admittedly old. It is 
therefore ne;Gpssary to consider the évidence to ascertain the exact 
nature of the alleged invention. From the dépositions it appears that 
great difficulties attend the sawing of diamonds, arising from the hard- 
ness of the niaterial, the existence of flaws or "knots" in diamonds, 
and the fact that every diamond contains four "grains," which run 
parallel to the faces of the theoretically perfect natural diamond, which 
is an octohedron. It has therefore long been the practice to form the 
diamond of commerce by splitting as much as possible, instead of by 
sawing. This splitting process, owing to the peculiar nature and nu- 
merous grains of a diamond, involves waste. 

There is a thought (and it seems to me a meritorious one) in- 
volved in this patent. That thought is a certain boldness of concep- 
tion and a willingness to risk présent loss in order to gain knowledge 
useful in the future. It had long been known that a diamond could 
be sawed in every direction indicated by Wood ; but whether it could 
be so sawed or treated without losses more than counterbalancing 
possible gain was, in the opinion of the few persons who had consid- 
ered it, uncertain. Wood ventured, and has demonstrated that with- 
out undue loss his saw cuts can be made to meet at a common point. 
Yet this resuit is obtained from diamonds of the familiar kind, by 
machinery which is confessedly old, operated in the same manner as 
fornierly and by the same mèn, except that Mr. Wood has told the 
workmen how to direct their saws, and in so doing originally took the 
risk of ruining certain diamonds of his own upon which he experi- 
mented. 
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This is the view of the patent most favorable to complainant. The 
patentable category into which ail processes must fall is that of art; 
for, as has been frequently pointed out, a process eo nomine has 
never been mentioned in any of the patent acts, and the very fact that 
the patent is for a process négatives the idea that it is either a ma- 
chine, manufacture, or composition of matter. Therefore it must be 
an art. 

Whether a bold thought, put into practice in disregard of possible 
présent loss of most expensive material, can ever constitute a patent- 
able art, is a subject worthy of discussion. An exact, though homely, 
analogy to what Mr. Wood has donc may be found in the prover- 
bial advice to "grasp a nettle firmly." Nettles were old, and the 
habit of handling them gingerly was doubtless likewise old, and the 
first man who risked présent pain and possible injury, and grasped 
it firmly and boldly, made a discovery, and doubtless embodied his 
discovery in a proverb. But it is doubted whether the process, how- 
ever excellent, is patentable. It is not, however, necessary to go 
back to first principles in this matter; for it is admitted, and is in- 
deed insisted upon as the great merit of this patent, that what re- 
sults from it is economy of material alone. The invention consists 
in economically separating the diamond, and results solely from the 
manner in which the lines of séparation or sawing are arranged with 
référence to the material to be separated or sawed. 

No légal or patentable différence is perceived between the art of 
sawing diamonds and the art of sawing wood, and in Brown v. Dis- 
trict of Columbia, 130 U. S. 87, 9 Sup. Ct. 437, 32 L. Ed. 863, this 
matter wàs considered. The patent there before the court (94,063) 
was for "an improved mode of cutting blocks for street pavements," 
and the invention consisted "in a novel method of cutting and split- 
ting blocks for wood pavement in such a manner that * * * two 
finished blocks [were produced] without more waste of timber than 
that occasioned by the saws" (130 U. S. 91, 92, 9 Sup. Ct. 438, Î2 
ly. Ed. 863) ; and the conclusion of the court upon this patent is as 
follows : 

"To eut the block so as to get the grain In a particular way, and so as to 
avoid waste, requires some mechanical skill, without involving an invention." 
130 U. S. 103, 9 Sup. Ot. 442 (32 U Ed. 863). 

It follows that the bill must be dismissed, not for lack of ingenuity 
or commendable boldness, but for the lack of that quite différent 
thing, "patentable invention." 

Note. — Décision in this case has been grounded on the point thought fair- 
est for ail concerned, because it is radical. So far as the évidence herein is 
concerned, however, It should be stat«d that I am wholly unable to flnd that 
any case for infringement has been made out against L». and M. Kahn. 

189 F.— 26 
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MBTALLIC KUBBBR TIRE CO. v. HARTFORD RUBBER WOi;iKS CO. 

(Circuit Court, D. Connecticut. July 27, 19H.) 

No. 1,261. 

PatEaNts (§ ,328*) — Infringement — Vehicle Tire. 

The Adaiiis patent, No. 009,320, for a velilcle tire, construed and held 
not inf ringed. 

In Eqwity. Siiit by the Metallic Rnbber Tire Company against 
the Hartford Rubber Works Company. On final hearing. Decree 
for défendant. 

Alfred Wilkinson and John H. Roney, for complainant. 
Ernest Hopkinson and Edward W. Vaill, for défendant. 

PLATT, -District Judge. This is the usual bill in equity, asking for 
injunction and accounting, based upon letters patent to Calvin T. 
Adams,' No. 609,320, issued August 16, 1898, for a vehicle tire. 

The défenses are invalidity; irregularity of issue, noninfringement, 
and lack of equity. ' 

Thefirst thing to settle is what thç inventive concept of Adaras 
was, and what he claimed under it. Iri discussing that wè must not 
forget' that the Adams' concept was formed in 1895 when the bicycle 
was in vogue and thé héavy motor car of to-day was a vagile uncer- 
tainty. His mind was concerned with bicycles alone, ànd nothing 
else, e;xcèpt possibly tires of a similar character. , We must go to 
the "file wrapper to learn what he did. Hé wanted to show how 
thé tires of bicycles and "other wheeled vehicles" (in which latter 
phrase he uhdoubtedly had in mind carriage wheels) could be so 
treated as to retain their resiliency, and at the same time be pre- 
vented from slipping oh srhooth and wet roadways. The yielding 
tires of bicycles had upi to that time, he says, been provided with 
spikes extending well beyond the head, so as topenetrate and give a 
lockirig hold upon ice, but thèse could not be used on roadways 
without destroying the tire or making it hard work to propel the 
hiachine. Such tires had also been provided with external metallic 
fittings to bear on the ground when the tire is compressed, but such 
fittings were too heavy, expensive, and complicated. His idea was 
to provide a tread for thé yielding tire which would not add much to 
the weight or expense of the tire, could be easily applied, would 
last, would not slip on smooth or wet roadways, and would not 
"materially inçre^se the labor of propulsion." His way of doing it 
was to weave into the yielding material of the tread wire which 
should appear every now and then flush with the surface, and at 
other points bè embedded within the material of the tread, or to embed 
within the material of the treads studs of métal or other hard sub- 
stance which should corne up flush with the surface. In this way he 
expected that the métal would get a grip on the roadway and prevent 
slipping, but at the same time the tread and métal would readily yield 
with the tire and permit the flexible material of the tread to act as a 

•For other cases see same toplc & § numbbk in Dec. & Am. Digs. 1907 to date, & Uep'r Indexes 
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cushion. He then proceeded to tell people how to carry his idea 
into practice. He made pictures of pneumatic bicycle tires embodying 
his invention, both on the surface and- in cross-sections. 

His cross-section (Fig. 2) shows the hard bearings C C C made by 
weaving or stitching metallic wire through the tread in lines running 
lengthvvise of the tread (as shown in Fig. 1), so that the wire is al- 
ternately flush with the surface and embedded within the material of 
the tread. He then explains that the wire being interwoven with the 
material of the tread will remain securely therein after the exposed 
portion has worn off, and that the exposed ends will then act in the 
same way as the hard bearings. This is the nearest he cornes to the 
idea of "cat's claws." He appears to hâve thought that some virtue 
would be left in his hard bearings, even after they were worn apart, 
but that was an incidental, and not a substantive, thought. In his 
cross-section (Fig. 3) he shows his hard bearings made by sticking 
métal studs into the yielding material of the tread, so that their 
heads vyould come flush with the roadway and act like the exposed 
poi-tions of the métal wire in Fig. 2. (That hard bearing would, of 
course, always be ready for work, no matter how much the material 
of the tread should wear away, and he would not hâve to face the 
possibility of loose ends dangling about, which was very likely a com- 
fprt to his mind.) 

He then makes three claims based upon what he thought he had in- 
vented: 

(1) "A yielding tread for a vehicle tire, havlng a peripheral succession of 
hard bearings embedded in the material of whlch the tread is composed and 
substantlally flush with its surface." 

(2) "A vehicle tire treated in the same way, wlthout a tread." (Both of 
thèse clàlms count, Of course, upon the inetal studs, and are put first, al- 
though the speciflcatïons treat the subject in the reverse order.) 

(3) "A yielding tread for a vehicle : tire, having metallic wire interwoven 
with the material of which the tread is composed so as to lie in part sub- 
stantlally flush with its surface." 

There is nothing in the claim, it will be observed, covering the func- 
tion of that portion of the wire lying flush with the surface after it 
has been worn away so as to leave exposed ends held in place by that 
portion of the woven wire which remains countersunk in the material 
of the tread. Thèse claims were rejected by the examiner on a number 
of citations, and in Decèmber, 1895, Mr. Adams absolutely eut out any 
claim to his invention as respects the wire interwoven with the tread, 
and proceeded with his métal stud idea, in one way and another. By 
various citations the examiner brought Mr. Adams to such a f rame of 
mind that on January 5, 1897, he abandoned his métal stud idea and 
any broad claim covering the "interwoven wire f orm of bearings," 
"and limited his application "to the combination with the cushioned tire 
of the interwoven wire bearing tread." 

It is argued by défendant that Adams presented this idea to the pub- 
lic when he eut it out of his claims, and devoted himself to the métal 
stud proposition. This is more or less persuasive, dépendent upon the 
angle from which one views it, but I do not think the rights of the 
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parties should turn upon that considération. We are still hunting for 
the breadth and scope of the mental concept which pervaded Dr. 
Adanis' mind. At this last moment he is still thinking and arguing 
about his wire as being interwoven with the material of the tread, 
and in the new claim which he prépares and inserts he does not sug- 
gest the functional advantages which will accrue to his idea after the 
exposed portion of the interwoven wire has been worn through by 
frictional contact with the roadway. He was thinking about bicycle 
tires, and, if he had looked into the art at ail, he must hâve found that 
others before him had conceived the idea of stitching wire into a bi- 
cycle tire. Others had donc it for other purposes, mainly to stiffen and 
strengthen their tires. It is not surprising that he should hâve thought 
that he could adapt their idea to his own use. (See Phillips' British 
Patent, 10,145, of 1893, and Barker's British Patent, No. 1952, of 
1888.) That he could weave in his wire and make it useful to prevent 
slipping was the thought which came to him, and he proceeded to de- 
velop that thought in conformity with our statutes relating to patent 
disGoveries. Assuming his idea to hâve been what I am confident it 
was, he complied with the statutes. Assuming it to hâve been whàt 
the plaintiff insists that it was, he failed completely to comply with 
them. If one follows his disclosures, he could not get the wire into 
the tread in any other way than by weaving or stitching. There is not 
the faintest allusion to such a mannér of treatment as the défendant 
appfies to its coiled wire. It is an easy thing to take such a structure 
as defendant's tire, made under the Midgley idea, and reason back- 
wards to the Adams idea. By the time one reaches the Adams idea 
it has a very différent aspect from the one reached by beginning with 
the art as it existed when Adams came into view, and working up to 
Adams through the light thus presented. 

This mémorandum is the outcome of many hours of careful thought 
and study of the case f'rom every viewpoint. It would be a pleasant 
task to jot down my notions as they hâve come to me during those 
hours, but time forbids and no useful purpose would be gained there- 
by. In the light of the facts presented by the use of the heavy tires 
which must be applied to the ponderous motor car of the présent day, 
a vastly différent problem is presented from the one which Adams en- 
countered from 1895 to 1898. It would be absurd, as well as highly 
inéquitable, to so enlarge the scope of the answer which he made to 
his problem that it would enable him to levy tribute upon those who 
hâve faced with courage a problem vastly larger. He certainly failed 
completely to teach any one how to solve the larger problem, and for 
that reason alone, no matter what was in his mind, he failed to per- 
form that end of his bargain which he was obliged to perform be- 
fore he could expect the right of monopoly to which a properly pre- 
pared application, disclosure, and claim would hâve entitled him. 

Construing the patent as I feel bound to do, the défendant does not 
infringe. 

Let the bill be dismissed, with costs. 
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LUTEX v. DOVER CONST. CO. 
(Circuit Court, D. New Jersey. May 1, 1911.) 

1. Patents (§ 310*) — Suit fob Jnfbingement— Equity JuBISDICTIO^•— Sur- 

FiciENCY OF Bill. 

A bill for iiifringement of a patent, whicti allèges a spécifie instance 
of infrinsement by défendant without stating any facts from wliicli it is 
to be interred that tbe infringement is at an end, states a case vvitliln 
the jurisdlction of equity to grant relief by injunction. 

[Ed. Note. — For otlier cases, see l'ateuts, Dec. Dig. g 310.*] 

2. Patents (§ 310*) — Suit fob Infringement— Demukrer. 

ïo warrant a court in declaring a patent void ou demurrer, ifs invalid- 
Ity must be so clear and convinclng on its face thât no évidence in aid 
of the presumption arising from the grant could avail to sustain it. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §§ 535-540; Dec. 
Dig. § 310.*] 

3. Patents (§ 310*) — Suit fob Infringement— Multifabiousness of Bill. 

A bill for infringement of a number of pateuts is not laultifarious 
where it allèges, not only that ail tlie inventions are capable of being 
employed in a single unltary structure, but that they are so used by 
défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 518; Dec. Dig. 
5 310.*] 

4. Patents (§ 310*) — Suit fob Inkbingement— Sufficienct of Bill. 

That a bill for infringement does not allège that the patent was recorded 
does not raise a presumption that such record was not made as required 
by statute, and such défense Is not available on demurrer. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 

In Equity. Suit by Daniel B. Luten against the Dover Construction 
Company. On demurrer to bill. Overruled. 

Suit to restrain infringement of five certain patents on reinforced 
concrète structures, Nos. 818,386, 853,202, 853,203, 923,058, 934,411; 
the last two are process patents. 

F. H. Drury, for complainant. 
James A. Carr, for défendant. 

RELLSTAB, District Judge. The causes of demurrer relied upon 
in the argument on brief, are, in substance, first, that the complainant 
has a complète remedy at law ; second, that the two process patents 
are void on their face; third, that the bill is multifarious; fourth, that 
there is no averment of the recording of the patent; fifth, that there 
is no proper averment of the afïixing of the patent marks. 

Thèse assignments cannot prevail. On demurrer, ail well-pleaded 
facts contained in the bill are taken as true. The bill, after setting 
out the grants of five several letters patent, the earliest being Aprii 
17, 1906, allèges, so far as is necessary to notice on this demurrer, 
Paragraph 6, 

"That ail of the inventions described and claimed in ail of sald patents 
are capable of b«ing employed and used in a single unitary structure, and 
that they are so employed and used by the respondent ;" 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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Paragraph 9, That défendant withovit license, in infringement of 
said letters patent ( e'numerating ail) at Dover, Morris county, N. J. — 

"knowlngly and willfuUy constructed and sold, or caused to be constructed, 
used and sold, a 45 foot reinforced concrète bridge or areli structure over 
Roekawfiy. Riy^r on Mercer street, in said county, niade in accordauce with 
and contàining the improvements and inventions claimed and described In 
said letters patent (euumerating ail) and recited in tlie daims thereof, 
but to what éxtent the défendant bas ruade use of said inventions or 
improveipents described and claimed in said letters patent (enumeratiug ail) 
your orator does not know and prays discovery thereof;" 

Paragraph 10, That the défendant — ■ 

"bas recelved and enjoyed large gains, profits and advantages froni the 
unlawful use of said inventions and improvements set forth tn said letters 
patent (çnumerating ail), whieh might ptherwise and would hâve been 
obtaiiied by your orator, and to which your orator is entitled, but hovv muet» 
exactly'your orator does not know, and therefore prays a fuU and complète 
discovery thereof;" 

Par?igraph 11, ^ 

"On information and belief that there bas been Imprinted upon plans and 
designs or structures, made in accordanee with the improvements and inven- 
tions described and claimed in said letters i^atent (enumerating ail), the 
Word 'Pàtentéd.'tôgether with the date of grant of your oratbr's said letters 
patent, in accordanee with the statutes in sueh case made and provided, 
thereby identif y ing said structures as being:made under said letters patent, 
and giving notice thereof to the public." 

The bill concludes with the usual relief prayers in patent suits in 
equity. 

[1] As to the first ground. As seen, the bill specifically allèges that 
ail of the alleged inventiops are not only capable of being conjointly 
used in, a single structure, but that they are so used by the défend- 
ant. Thedharacter of the 'Structure erected by the défendant and the 
place whei'e érected, embodying such inventions, are specifically set 
out, and furnish the évidence that it is a continuing infringement. 
The bill does not présent a case where the pleaded circumstances by 
necessary implication show that the infringement is at an end. The 
complainant is entitled not only to recover damages for the inf ringe- 
ment, but to restrain the further continuance thereof, which latter 
relief is obtainable only in a court of equity. Root v. Ry. Co., 105 
U. S. 189, 26 L,. Ed. 975, and the other cases cited on behalf of the 
demurrer, are not applicable to the présent case. The instances at cir- 
cuit where injunctions issue, thpugh but a single case of infringement 
is establishedj are numerous. The owner of the patent is not required 
to await additional onslaughts upon his statutory privilège ère he 
may obtain the aid of the injunctive arm of the chancery court. 
Even though after answer and proofs it be established that défend- 
ant abandoned the use of the only infringing device charged, injunc- 
tion may issue. Morton Trust Co. v. Standard Steel Car Co., 177 Fed. 
(3d Cir.) 931, 101 C. C. A. 211. A fortiori, on demurrer, the bill must 
be sustained. 

[2] As to the second ground. This, as noted, is interposed only 
to the tvyo process patents. Assuming that an attack upon the validity 
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of only two of five patents averred to be capable of conjoint use by 
the défendant can be made under a gênerai demurrer, such infirmity 
on the face of the patents must be so clear and convincing that no 
évidence could avail in supporting and maintaining the presumption 
of validity that goes with the grant. Dick v, Oil Wells Supply Co. 
(C. C.) 25 Fed. 105; American Fibre-Chamois Co. v. Buckskin Fibre 
Co., 72 Fed. 508. 18 C. C. A. 622. 

Such conclusion is not warranted in this case. 

[3] As to the third ground — multifariousness. This dépends upon 
such patents being distinct and unrelated. The bill, as already stated, 
allèges the contrary. Union Switch & Signal Co. v. P. & R. R. Co. 
(C. C.) 68 Fed. 914; Huntington Dry Pulv. Co. v. Virginia-Carolina 
Chemical Co. (C. C.) 130 Fed 558. 

[4] As to the fourth ground. Section 4883 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 3381) requires that ail patents, together with 
their spécifications, shall be recorded. The bill allèges the due issue of 
such letters patent, and sets out the usual patent office copies 
of their respective spécifications and drawings. The letters patent are 
presumptive évidence that ail statutory requirements prerequisite to the 
grant hâve been complied with. Gear v. Grosvenor, 10 Fed. Cas. 130, 
. No. 5,291. The absence in the bill of an averment of the recording 
of such letters does not raise a presumption that such record was not 
made; hence such défense is not available on demurrer. 

As to the fifth ground. Dedendant concèdes that, if a proper case 
for injunction is n:ade out by the bill, this ground is unavailable on 
demurrer, and would go only to the matter of damages. As this 
equity has been found in f avor of complainant, no further considéra- 
tion of this assignment is necessary. 

The demurrer is overruled. 
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(Circuit Court, D. Coimecticut. July 26, 1911.) 

No. 1,261. 

Patents (^ 214, 226*) — Tnfringement — Effect of Licen.se. 

Where a licensee luider a psitent, witli the knowleclge of the licensor, 
carried on his business and made and sold the pateiited article through 
a partnership using his o^n name, the changins of the païtnei'ship into 
a corporation having the same name, the business, plant, and workmen 
being the same, and under the direction of the licensee, does, not afford 
ground for the foi-feiture of the llcense, nor render the corporation liable 
in equity as an Infriuger of the patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. §§ 214, 226.] 

In Equity. Suit by the Foster Hose Supporter Company against 
the Thomas P. Taylor Company. On final hearing. Decree for de- 
fendant. 

J. J. Kennedy, for coinplainant. 

Morris W. Seymour and David S. Day, for défendant. 

•For other cases see same toplc & $ numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r ladexes 
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PLATT, District Judge. This so-called bill in equity, alleging in- 
îringement of letters patent No. 638,540, is an old friend with a new 
face. Thomas P. Taylor, the owner of the property at Bridgeport, 
Conn., in which he had manufactured and sold the abdominal pads 
covered by said patent, was made défendant in a bill in equity in this 
court filed May 27, 1907. That bill recited that said Taylor had been 
licensed under the Young patent, but for failure to pay royalties on 
time the owner of the patent had canceled the license, and that there- 
fore his manufacture and sale of the pads since the cancellation con- 
stituted an infringement of the complainant's rights. The court 
found that the revocation was, under the facts, inoperative, and that 
Taylor was therefore protected by the license agreement, and the 
bill was dismissed, wîth costs. On appeal, this decree was affirmed, 
and a writ of certiorari denied by the Suprême Court. Thereafter on 
March 10, 1911, the decree of the Circuit Court of Appeals was 
made the decree of this court, and costs of both courts taxed against 
the complainant. 

Soon after the filing of the bill alluded to just above, said Taylor, 
by articles of incorporation, changed the character of his business 
from one carried on as a partnership under his own name to a corpo- 
ration carried on under his own name. The plant was the same; 
the workmen the same ; the business the same. The change was 
made in a time of business stress, when Mr. Taylor was ill, and was 
for the single purpose of enlarging his plant, increasing his facilities, 
and consolidating his indebtedness. It enabled him to do his busi- 
ness more safely, and relieved him of much personal anxiety. He 
retained his personal license under the Young patent, and continued 
to render personal accounts for the royalties thereunder. 

I am unable to see how this change altered in the least degree the 
personal relations between the complainant, licensor under the Young 
patent, and Mr. Taylor, the licensee. Up to the time of the incorpo- 
ration he was manufacturing and selling the pads through the agency 
of Thomas P. Taylor, a copartnership. After the incorporation he 
made and sold them through the agency of the Thomas P. Taylor 
Corporation. From beginning to end the licensor had the benefit of 
his personal expérience and business acumen. In neither case did 
Mr. Taylor do the actual manual work, and the licensor did not 
expect that he would. In both cases the same machines were used; 
the operatOrs were the same; the location the same; the name, 
character, expérience, and good will the same; the salesmen the 
same; the bookkeepers the same. The only différence was that Mr. 
Taylor by his acts had fortified and strengthed his financial position 
at home and abroad. This évidence of his sagacity explains to a large 
degree the reason for the personal confidence which the licen. ^r re- 
posed in him, and ought to hâve brought from complainant congrat- 
ulation rather than harassment. 

The long and short of it is that this is the second attempt of the 
complainant to avoid a license agreement, which, owing to the chang- 
ing fortunes of patent litigation respecting the Young patent, has 
become to the complainant an unwelcome asset. Time forbids an ex- 
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tended discussion of the interesting points represented in this case. 
I am inclined to think that tiie bill is without merit in law. If there 
is any merit at ail on the law side, it is of a doubly-refined and extra- 
technical character; and when we départ from the légal viewpoint, 
and examine the équitable considérations, it has never before been my 
lot to read the proofs ofïered to sustain a bill in equity which hâve so 
completely stripped it of any reasonable foundation. 
Let the bill be dismissed, with costs. 



KIMBALL V. DETROIT, M. & T. S. L. RT. 
(Circuit Court, N. D. Ohio, W. D. November 5, 1910.) 

No. 2,225. ^^^■'■■-v-_ , . ..,^f 

1. Courts (§ 347*) — Fédéral Courts— Jurisdiction— Procédure. 

Under Conformlty Act June 1, 1872, c. 255, § 5, 17 Stat. 197, providing 
tliat in actions at law in fédéral courts ttie proceedings shall conform Xa 
the practice of the state in which the action is brought, to which there is 
but the one exception that the défense that the court has no jurisdiction 
of défendant must be set up by spécial plea In abatement, a plea to the 
jurisdiction, taliing issue with the averraent of the pétition that plaln- 
tiff is a résident of Ohio, where the action is brought, and Insisting that 
he is a résident of Michigan, of which state défendant is also a citizen, 
is not permissible. Gen. Code Ohio, § 11,309 (Rev. St. § 5061), permits 
this question, when appearing on the face of the pétition, to be raised by 
demurrer ; section 11,311 (section 5063) permits it, when not so appear- 
ing, to be raised by answer ; and no other method for raising it is linown 
to the practice of that state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. § 
347.* 

Conformlty of practice in common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

2. JuDGMENT (§ 106*) — Default— Extension of: Time. 

Though défendant merely interposed a plea to the jurisdiction, which 
practice is not permissible, yet it belng Impossible to say that it was flled 
otherwise than in good falth, motion for default judgnient will be disal- 
lowed, and he wlU be allowed time in which to plead. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 106.*] 

At Law. Action by Bertha G. Kimball against the Détroit, Monroe 
& Toledo Short L,ine Railway. Heard on defendant's motion. Dis- 
allowed. 

C. A. Thatcher, for plaintifï. 

King, Tracy, Chapman & Welles, for défendant. 

KILLITS, District Judge. This matter is before the court upon 
motion of the plaintifï for a default judgment in favor of the plaintifï 
and to fix a time for the jury to assess the damages which the plaintifï 
has sufïered. This motion is based upon the fact that the défendant, 
instead of answering within rule, has filed what it calls a plea to the 
jurisdiction, attempting to take issue with the averment of the péti- 
tion that the plaintifï is a résident of the state of Ohio, and insisting 

•For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the plaintifï is in fact a citizen and résident of the state of 
Michigan, of which state the défendant is also a citizen. No further 
answer or défense is interposed, and the rule day for answer has 
expired. The défendant has attempted in this action at law to follow a 
course proper in actions in equity, and ail the authority given for 
this proceeding is drawn from equity ruies and cases. While it is quite 
apparent to the court that the plea was filed in perfect good faith, it is 
equally plain that it has no proper f unction hère. 

[1] The act of Congress of 1872, c. 255, § 5, 17 Stat. 197, com- 
monly called the "Conformity Act," provides that in ail actions at law 
the proceedings shall conform to the practice of the state in which the 
action is brought, and to the opération of this act of conformity 
there is but one exception, and that is, where the défense is that the 
court has no jurisdiction of the défendant, that défense must be set up 
by a spécial plea in abatement. This proposition is very plain on 
considération of Bâtes on Fédéral Procédure at Law, §§ 977, 1033, and 
1034. There seems to be a call for the innovation on the practice 
which the défendant has attempted, and considérable argument in its 
favor as a saver of time and expense, but this court has a little delicacy 
in attempting to legislate in this behalf . 

The act of conformity unmistakably requires us to follow the practice 
in the state courts. By section 11,309, Général Code of Ohio (Rev. 
St. § 5061), is it permitted to the défendant to demur to the pétition 
when there appears on the face of the pétition any one of 10 defects, 
and this classification is comprehensive enough to include the defect 
complained of by the défendant in this so-called plea to the jurisdic- 
tion. Section 11,311, General Code (Rev. St. § 5063), provides that, 
when on the face of the pétition no ground of demurrer appears, 
the objection may be taken by answer, The only method known to 
the Ohio practice to raise the question attempted to be raised by the 
défendant is that provided by one of thèse two statutes. 

[2] The plea to the jurisdiction must, therefore, be disregarded, but 
as the court is not able to say that it was filed otherwise than in perfect 
good faith, the motion for a default judgment must also be disallowed, 
and défendant is allowed until the 19th of November, 1910, within 
which to further plead. 



In re BASSETT. 
(District Court, E. D. Washington, S. D. May 4, 1911.) 

_..,.„.- No. 622. 

1, Bankruptct (§ S90*) — Exemptions — Résidence. 

The bahkrupt's right to exemptions is fixed by the state or local laws 
where. he had bis domicile. 

[Ed. Note. — For other cases, see Baniiruptcy, Dec. Dig. § 396.*] 

2. Bankkuptct (§ 396*) — Exemptions — Eesidence — Evidence. 

Evidence held to show that the banlirupt had his résidence In the state 
of Washington, entitling him to exemptions under the laws of tliat state. 
[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 396.*] 

"For other caars see same toi)lc & § Nt7MBEB in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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3. Domicile (§ 8*) — Résidence — Burden oip Pboof. 

The burden of provins change of résidence is iipon those assertlng It. 
[Ed. Note. — For other cases, see Domicile, Cent. Dig. §§ 36, 37 ; Dec. 
l>ig. § 8.*] 

In the matter of James W. Bassett, bankrupt. On question certifiée! 
to the court by the référée as to exemptions. Exemptions allowed. 

Frank B. Sharpstein, for bankrupt. 
J. C. Hurspool, for excepting créditer. 

RUDKIN, District Judge. The following question has been certi- 
fied to the court by the référée in bankruptcy at the instance of one of 
the bankrupt's creditors : 

"Wbether the "said banlirupt, James W. Bassett, is eutitled to any of 
the property set off in the trustee's report for the reason that said banlî- 
nipt is not a résident of the state of Washington and not eutitled to any 
exemption?" 

Section 6 of the bankruptcy act of Julv 1, 1898, c. 541, 30 Stat. 
544 (U. S. Comp. St. 1901, p.'3424), provi'des that: 

"Thls act shall not affeet the allowance to baukrupts of the exemptions 
which are preseribed by the state laws in force at the time of the flling of 
the pétition in the state vvherein they hâve had their domicile for the six 
months, or the greater portion thereof immedlately precediug the flling of 
the pétition." 

[1] The bankrupt had his domicile in this state during the pre- 
seribed period, and his right to exemptions is fixed by the state or 
local laws. The exemptions in question are claimed under title 4, 
c. 3, § 563, Rem. & Bal. Code Wash. Section 571 of the same chapter 
contains the following proviso: 

"And provided also, that nothing in this chapter shall be construed to 
exempt froni attacbnient or exécution property, real or Personal, of non- 
residents, or any person wbo has left or is about to leave the state wlth the 
intent to defraud his creditors." 

The pétition in bankruptcy was fîled and the exemptions claimed 
on the 22d day of December, 1910, and the answer to the question 
certified dépends upon the résidence of the bankrupt on that date. 
In re O'Hara (D. C.) 162 Fed. 325; In re Donahey (D. C.) 176 Fed. 
458. 

[2, 3] The testimony on the question of résidence is extremely 
meager and unsatisfactory. Both parties seem to hâve studiously 
avoided that issue. Ail that appears in the record is this : The bank- 
rupt and his family came to this state from Oregon in the spring 
of 1908 and settled' in Walla Walla county. On the 2d day of May, 
1910, he filed on a homestead in the state of Montana and thereafter 
returned to this state where he pursued his farming opérations. How 
long he was absent from the state on that occasion does not appear. 
On the 19th day of October, 1910, he sent his wife to Montana to 
establish a résidence on the homestead, furnishing her money for 
that purpose. The wife caused the érection of a small house on the 

'For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



412 189 FEDERAL REPORTER 

homestead at a cost of $117 and remained there for some time, return- 
ing to this state on the 7th day of December, 1910. Since her return, 
so far as the record discloses, she and her husband hâve remained in 
this State, and there is no évidence as to their intentions for the future. 
Under this testimony I am of opinion that the référée properly found 
that the bankrupt was a résident of this state. He was unquestionably 
a résident of the state for a considérable period of time preceding 
the fîHng of the pétition in bankruptcy, and the burden of proving a 
change of résidence is upon those asserting the change. In re Grimes 
(D. C.) 94 Fed. 800. 

A party cannot be a résident of the state of Montana within the 
meaning of the fédéral homestead law, and a résident of the state 
of Washington within the meaning of the exemption laws, at one and 
the same time, but this court is only concerned with the question of 
his résidence in this state. His actual résidence bas at ail times been 
hère, and whether his constructive résidence v^^ill hold down his home- 
stead claim in Montana does not concern us. It may well be that the 
présent adjudication as to his place of résidence, made at his instance, 
will jeopardize or defeat his homestead claim in Montana, but that 
question afïects him alone. I am satisfied that the testimony fails to 
shovir that he was a nonresident of the state on the 22d day of December, 
1910, when his right to exemptions became fixed, and the finding of the 
référée is therefore approved. Let an order be entered accordingly. 



CHAN TSE CHEUNG v. UNITED STATES. 
(District Court, W. D. Texas, El Paso Division. July 18, 1911.) 

No. 307. 

AxiENs (§ S2*) — Chinese Person— Déportation— Identity— Evidence. 

Evidence held insufflclent to Identify appellant agalnst whom a dé- 
portation order had been rendered as the same person who had been 
granted a certificate to enter tbe United States by the Superintendent of 
Impérial Chinese Customs at Canton, vis6d by the American Consul Gen- 
eral, as a fruit merchant. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 93-95 ; Dec. Dig. 
§ 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Déportation proceedings by the United States against Chan Tse 
Cheung. From an order of déportation issued by the United States 
commissioner, the alien appeals. Affirmed. 

This is an appeal from an order Issued by the United States Commissioner 
at El Paso deporting the appellant to China. It appears that on April 6, 
1909, the Superintendent of Impérial Chinese Customs, at Canton, China, is- 
sued to one Chan Tse Cheung a certificate, in accordance with section 6, 
Act July 5, 1884, c. 220, 23 Stat. 116, 117 (U. S. Comp. St. 1901, pp. 1307, 
1308), as évidence o£ the right of Chan Tse Cheung to enter the United 
States. This certificate was duly viséd by the American Consul General at 
Canton, and bas the photograph of Chan Tse Cheung attached. Among 

•For other cases see same topic & § number in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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other tliings, the certiflcate shows that the applicant therefor was a fruit 
merchant, born in 1886, and had an interest in the flrm of Hang Fat at 
Canton. The amount In gold invested In the business was $12,000, and 
Chan Tse Cheung's share $4,000. No physical peculiarities of the appli- 
cant are noted in the certificate. Subsequently Chan Tse Cheung landed 
in San Francisco, Cal., where the immigration officiais, presumably in con- 
formity with departmental régulations, took up the Canton certificate, 
and delivered August 23, 1909, to Chan Tse Cheung a paper entitled "cer- 
tificate of id.entity." Chan Tse Cheung gave the officiais in exchange 
tor thia certiflcate of identity a receipt, bearing the same date as the cer- 
tificate last mentioned. Both the identity certificate and receipt executed 
by Chan Tse Cheung had photographs attached. The former noted the 
following physical marks and pec-uliarities of the immigrant: "Large scar 
on left temple ; large scar on forehead ; small mole under left ear." The 
receipt described the physical marks as follows : "Long scar over left temple; 
large scar on forehead above the center of eye brows ; small mole under 
left ear ; small scar under left nostrll." At the time of the appellant's arrest 
for being unlawfuUy in the country he had in his possession the certiflcate 
of identity above referred to. A photograph of the appellant was taken 
by the officiais at El Paso and at a hearing before the comniissioner the 
appellant ofCered this photograph in évidence as his likeness. The testlmony 
of the Chinese interpréter clearly shows that in his opinion the photograph, 
ttttached to the Canton certificate, was not the picture of the appellant. 
The hearing resulted in an order of déportation and an appeal to this 
court 

George Estes, for appellant. 
S. Engelking, Asst. U. S. Atty. 

MAXEY, District Judge (after stating the facts as above). After 
a careful examination of tlie record, the court is of the opinion that 
the order of déportation passed by the comniissioner should, for the 
following reasons, be affirmed: 

(1) The photograph of the appellant taken by the immigration 
authorities at El Paso and admitted by the appellant to be a likeness 
of himself bears but slight, if any, resemblance to the one attached 
to the original certificate, issued by the Superintendant of Impérial 
Customs at Canton, China, to Chan Tse Cheung on April 6, 1909. 
Nor is there any apparent resemblance between the El Paso photograph 
and the pictures attached at San Francisco to the certificate of identity 
and to the receipt executed by Chan Tse Cheung. 

(2) The certificate of identity issued to Chan Tse Cheung August 
23, 1909, by the immigration officiais at San Francisco, upon which the 
appellant relies for identification, and the receipt therefor signed by 
Chan Tse Cheung, describe certain physical marks and peculiarities, 
such as scars, &c., which were not found upon the face of the appel- 
lant when he was examined at the hearing before the commissioner 
at El Paso. 

(3) The certificate issued by the Superintendent of Impérial Chinese 
Customs States that the amount in gold invested by the firm of Hang 
Fat (of which Chan Tse Cheung was a member) in the fruit business 
was $12,000, and that Chan Tse Cheung's share therein was $4,000, 
whereas the appellant testified before Commissioner Oliver that his 
share in the business was $1,500 Chinese money. 

In view of the foregoing, the court has reached the conclusion that 
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the appellant has failed to establish tliat the original certîficate 
issTied at Canton and viséd by the American consul was issued to 
or intended for him. In other words, and to be more exact, the 
proof fairly discloses that the appellant is: not the person to whom 
such original certificate was issued. 

Failing to connect himself with the original certificate, which by statute 
is made in such cases the sole évidence of bis right of entry into the 
United States (Mar Bing Guey v. United States [D. C] 97 Fed. 579), 
the appellant has failed to establish that he is lawfully in the country. 
An order will therefore be entered affirming the order of déportation. 



EMMONS V. UNITED STATES. 

(Circuit Court, D. Oregon. July 24, 1911.) 

No. 1,655. 

United States (§ 111*) — Claims— Rights of Assignée. 

Under Rev. St. § 3477 (U. S. Comp. St. 1901, p. 2320), proliibitlng the 
transfer of clàims against tbe United States, and declaring that such 
transfei's sliall be void unless executed in a particular manner and con- 
taining certain recitations of fact, an assigument of a claim against the 
United States for money paid to the Land Office by plalntiff's assignors 
as the purchase pi'lce and fées, pursuant to a timber land entry which 
was erroneously rejected, was invalid and insufflcient to sustain an ac- 
, tion against the government by the assignée in a fédéral court. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 94-98 ; 
Dec. Dig. § 111.* 

Asslgnment of claims and government contracts, see note to Green- 
vllle Sav. Bank v. Lawrence, 22 C. C. A. 650.] 

Action by Arthur C. Emmons against the United States. Judg- 
ment for défendant. 
See, also, 175 Fed. 514. 

Snow & McCamant, for plaintifif. 
Walter H. Evans, Asst. U. S. Atty. 

BEAN, District Judge. This action was commenced in 1889 to re- 
cover money paid to the United States Land Office at Oregon City 
by plaintiff's assignors as the purchase price and fées in entries of 
timber land under the act of June 3, 1878, c. 151, 20 Stat. 89 (U. S. 
Comp. St. 1901, p. 1545). A demurrer to the complaint was sustained 
by Judge Hanf ord in 1890 upon the ground, among others, that while 
the United States would be liable in an action by an entryman, an 
assignée could not maintain the same. Emmons v. U. S. (C. C.) 42 
Fed. 26. An amended complaint was subsequently filed and a demur- 
rer thereto was heard by Judge Deady, whose impression was that un- 
der the Act of 1887 (Act March 3, 1887, c. 359, 24 Stat. 505 [U. S. 
Comp. St. 1901, p. 752]) enlarging the jurisdiction of the Court of 
Claims and giving the Circuit and District Courts concurrent jurisdic- 
tion therewith, within certain amounts, an assignée might maintain 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexes 
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an action and as the question had not been passed upon by the 
Suprême Court since the passage of the act referred to, he overruled 
the demurrer. Emmons v. U. S. (C. C.) 48 Fed. 43. The issues 
were subsequ'ently made up and the case came on for final hearing on 
thé first of the présent month on the pleadings and a stipulation of 
facts signed by counsel. 

From the agreed facts it appears that the money in controversy 
was paid to défendant by plaintifif's assignors in good faith as the 
purchase price of certain lands, for which they had made application 
in proper form, and which should bave been sold to them if the law 
had been properly administered. Their applications were, however, 
rejected for the reason that the land was not open to purchase under 
the timber and stone act because, although heavily covered with 
timber, it might be made fit for cultivation by removing the timber 
and clearing the land ; clearly an erroneous ruling, and one which 
the department revoked shortlv thereafter. U. S. v. Budd, 144 U. S. 
154, 12 Sup. Ct. 575, 36 h. Ed. 384. When apphcation was sub- 
sequently made for return of the money, the department held that 
it only had authority under the law to return purchase money when 
an application had been erroneously allowed and not when it had been 
erroneously rejected, and that the plaintifif's assignors belonged to the 
latter class. The applications to purchase were therefore admittedly 
wrongfuUy rejected and the purchase money retained because of such 
wrongful act. If the plaintiff had a right to maintain this action, 
under the circumstances I should not hesitate to render a judgment in 
his favor. But the insurmountable difficulty is that by section 3477. 
Rev. St. (U. S. Comp. St. 1901, p. 2320) it is declared "that ail 
transfers and assignments made of any claim upon the United States, 
or any part or share thereof, or interest therein, whether absolute or 
conditional, and whatever may be the considération therefor, and ail 
powers of attorney, orders or other authorities for receiving pay- 
ment of any such claim or of any part or share thereof, shall be 
absolutely nuU and void unless they are freely made and executed in 
the présence of at least two attesting witnesses after the allowance 
of such a claim, the ascertainment of the amount due and the issuing 
of a warrant for the payment thereof. Such transfers, assignments 
and powers of attorney must recite the warrant for payment and must 
be acknowledged by the person making them, before an officer having 
authority to take acknowledgments of deeds, and shall be certified by 
the officer ; and it must appear by the certificate that the officer, at the 
time of the acknowledgment, read and fully explained the transfer, 
assignment, or warrant of attorney to the person acknowledging the 
same." The Suprême Court has frequently had occasion to consider 
this section, and the holding is that the intent of Congress as ex- 
pressed therein was that a voluntary assignment of naked claims 
against the government for the purpose of suit or in view of litigation 
or otherwise, should not be countenanced, and that the statute embraces 
every claim or right to demand money from the United States, 
however arising, of whatsoever nature, and whenever and wherever 
prosecuted. U. S. v. Gillis, 95 U. S. 407, 24 h. Ed. 503 ; Spofford v. 
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Kirk, 97 U. S. 484, 24 L,. Ed. 1032. The question was recently consid- 
érée! at great length by the Court of Appeals of this court and by the 
Suprême Court in National Bank of Commerce v. Downie, 161 Fed. 
839, 88 C. C. A. 657; Id., 218 U. S. 345, 31 Sup. Ct. 89, 54 h. Ed. 
1065, and the doctrine reaffirmed without qualification, the court 
holding that the statute made "absolutely null and void" ail voluntary 
assig-nments, of whatsoever kind or nature, of unallowed claims against 
the government. This is the latest expression on the subject, and under 
the rule as there announced there seems no escape from the conclusion 
that the plaintiff cannot maintain the action, and I am tiierefore 
reluctanily coiisirained to find in favor of the défendant. 



TIIE RBLIANCH. 
n^î?>frVt Court, D. Rhode Island. Mnrph l.T Iflll.)' 

ADMIKALTY (S Ul") — SXli'UI.ATION FOE DlSCONIINUAKCB— PaYMEKT OF COSTS. 

A siiimlation between parties in adinlralty tliat tlie action shall be 
distontinued, and that lil;el<mt shall pay costs as taxed by Une court, 
lumts tlie power of the court to a taxation of costs, whieh do not include 
dainak'i'S for the frnud of llbelant In fliing the libel, nor for surveyor's 
fet's and expenses not taken under order of court, nor for détention of 
the vessel, nor for prenilums paid for bond for value; but claimant, if 
aggrieved, must be left to his remedy at law or otherwlse. 

[Ed. Note.— For other cases, see Admlralty, Dec. Dlg. S 121.*] 

In Admiralty, Suit by the Morris & Cummings Dredging Com- 
pany against the steam tug Reliance. On exceptions to clerk's taxa- 
tion of costs on the appeal of Hbelant and claimant. Claimant's excep- 
tions overruled, and libelant's exceptions sustained. 

Livingston Ham, for libelant. 
Frank Ilealy, for claimant. 

BROWN, District Judge. By stipulation between the parties it 

was a^reed "that said action be discontinued, the libelant to pay 

costs to date as taxed by the court." Subsequently the claimant filed 

its bill of costs, which was taxed by the clerk, and both parties now 

appeal from the taxation. 

The libelant objects to the item allowed by the clerk: 

"Détention of tug October 22d to November lOth at $40; demurrage, $760.'' 

It is conceded upon the claimant's brief that no charge Can be 
marie for the legitimate détention of the attached vessel where the 
libel is brought in good faith. This allowance is claimed on the 
ground of bad faith and fraud in the filing of the libel. 

Conceding, for the purposes of this hearing, the power of an ad- 
miralty court, after a décision on the merits in law or fact, to award 
to a claimant damages on the ground of mala fides in bringing a libel 
and in procuring a seizure thereon, it is yet apparent that in the présent 
case there is no basis for the charge of mala fides in any décision of 
fact or law made by the court before the entry of the stipulation 

•For oiher cases see same toplc & S numbeb In Dec. & Am. Dlgs. 1B07 to date, & Rep'r Imlexaa 
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for discontinuance. No case has been cited by the claimant in which, 
after such a stipulation, the court has gone outside of the record and 
determined upon affidavits a controversy as to the merits, for the 
purpose of awarding damages. The fact that the libelant moved 
for a discontinuance is not a conclusive showing of lack of merit in its 
case. 

I am of the opinion that under the stipulation the power of the 
court is limited to a taxation of costs. 

The claimant urges, however, that the word "costs" should be 
taken in a sensé broad enough to include disbursements and damages. 
While it may be possible to extend the term "costs" to include certain 
disbursements made under an order of court, no case has been called 
to my attention which goes to the length of holding that damages 
awarded to a claimant by reason of the improvidence or bad faith 
of the libelant in bringing the suit are in the nature of taxable costs. The 
award of damages for an unfounded suit involves a question of sub- 
stantial rights of a différent nature f rom that involved in the allowance 
of statutory costs and of disbursements made under the order of 
court. Where a libelant discontinues and abandons his attempt to 
establish the merits of his case, it is just that he should pay costs, 
and also expenses which were cast upon his adversary by order of 
court. If a claimant desires, however, to assert a further right to 
full damage for malicious abuse of process, the right thereto must 
be distinctly asserted, tried, and established before a discontinuance, 
and cannot be determined by the court upon an appeal from the 
clerk's taxation, or under a stipulation for the taxation of costs by 
the court. 

Without determining whether the admiralty court has power to try 
a counterclaim for damages for malicious abuse of process, it seems 
clear that, if such power exists, it should not be exercised after the 
entry of this stipulation, which leaves open only the question of 
costs, but that the claimant, if aggrieved, should be left to whatever 
remedy he may hâve at law or otherwise. 

The claimant also claims surveyor's fées and expenses for raising 
the scow and preparing her for the survey. None of thèse proceed- 
ings was taken under order of court, and therefore they amount 
merely to claims for damages ; and what we bave said concerning the 
item for détention of the tug is also applicable to thèse items. 

The clerk's taxation of costs is affirmed as to claimant's items 1, 3, 
7, 8, 9, 10, and 11, and is overruled as to item 2 and as to item 6, 
"premiums paid for bond for value, $210." This item is disallowed, 
upon the authority of Smith v. Davis, 187 Fed. 40, decided by the 
Circuit Court of Appeals for this circuit December 28, 1910. I am of 
the opinion that the présent case cannot be so distinguished as to pre- 
vent the authority of Smith v. Davis from controlling. 

The claimant's exceptions are overruled, and his claims for damages 
disallowed, without préjudice. The libelant's exceptions are sustained. 

The clerk will tax the costs accordingly. 
189 F.— 27 
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;; REMS EN V. C. F. BLANKE TEA & COFFEE 00. 
(Circuit Court, N. D. Gebrgia. Juue 7, 1911.) 

.; . ;, No. 1,329. 

Removal of Causes (§ 102*) — Motion to Remand — Grounds. 

Wiieïe an action has bèen removed to the fédéral court, for diversity 
of eitizeiishlp, the fact that plaintiiï flled a bill of exceptions and ai)peal- 
, ed to the state Suprême Court from the order of removal was not ground 
for remand; 

[Ed. Note:^Por other cases, see Removal of Causes, Dec. Dig. § 102.*] 

: In Equity. Pétition by Nathan C. Remsen against the C. F. Blanke 
Tea & Coffee Company. On motion to remand. Denied. 

Edgar Latham, for petitioner. 

King, Spalding & Underwood and O. E. Thornton, for défendant. 

NEWMAN, District Judge. This is a motion to remand. The only 
ground of the written motion is that, since the order of removal in the 
State court, thè plaintiff has filed a bill of exceptions in the case and 
carried it to the Suprême Court ofGeorgia, alleging error in the or- 
der of removal. 

While it wâs not made a part of the motion, it was contended in 
the argument àt the bar that the record shows that only $1,500 is in- 
volved in this case, and thàt consequently there is no jurisdiction hère. 
Plaintiff's suit was an équitable pétition against the défendant to re- 
scind a conti*act, and he prays for the rescission of the contract and 
judgment for $3,500, stating that he is willing to return certain stock, 
thé subject-matter of the Suit; ûpon receipt of the $3,500. 
' It is tlaimed by the plaintiff, also, that it is only a proceeding in 
rem, and the $1,550 is the total amount realized from certain property 
seizèd. The trouble, about this is that there was an application for 
service on thé défendant compahy by pubHcation, under the Georgia 
statute. The state court appéars to hâve recognized this as a proper 
case for such service, and directed the same. There is in the record 
a report of the clerk of the court showing that he had mailed a copy 
of the paper containing thé notice to perfect service to the défendant 
Company, and then an order by the court that, service having been 
perfected as required by law, it be declared perfected, and that the 
case proceed. So it would seem that this suit was changed, or cer- 
tàinly endeavored tb be changed, from an action in rem, if it was that 
originally, to one irt persotiam, and it looks, from an examination of 
the record, as if it'was a suit in personam for $3,500. 

But it is unneCessary for me to détermine this question, because the 
only ground of the motion to remand, as statéd, is the fact that the 
case has gone to the Suprême Court of the state. No question is made 
that the plaintiff is a citizen and résident of this district, and that the 
défendant cdmpany is a corporation of another state and doing busi- 
ness and residing therein. 

The motion to remand must be denied. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



LXAST V. HAYOB, ITC, OF JBBSET CITT ^19 

THE MAME. 

(District Court, D. Connectlcut Aprll 13, 1911.r> 

No. 1,628. 

TowAOi! (§ 9*) — Compensation — Actions — Pleadino. 

A llbel for towage services to a vessel In her home port where tn« 
bargain was made wlth the owner, whlch states that the services were 
performed at the spécial Instance and request of the owner, and whlch 
does not set forth that they were donc on the crédit of the vessel, and 
which does not show that a state statut» created a Uen, does not set 
forth facts to support an action In rem. 
[Ed. Note. — For other cases, see Towage, Dec. Dlg. { 9.*] 

In Admiralty. Libel by the New Haven Towing Company against the 
scow Marne, her tackle, etc. Exceptions sustained, and libel dismissed. 

Robert C. Stoddard, for libelant. 
James D. Dewell, Jr., for claimant. 

PLATT, District Judge. This matter was heard on exceptions. The 
pith of the criticism is that the action is in rera, but that the libel does 
not set forth facts sufficient to support such an action. 

To particularize, it states that the towage services were performed 
at the spécial instance and request of the owner, and does not set fortli 
that they were done on the crédit of the vessel. The scow was in the 
home port. The bargain was made with her owner, and there is no 
state statute creating a lien which this court might be asked to enforce, 
if such a statute were in existence. The proctor for the libelant ad- 
mits that he used an ancient form of libel which was framed to fit 
actions in personam, but he wishes the court to treat it as if he had 
used one suited to actions in rem, which was at his hand in Benedict 
within a page or two of the one selected. 

Without doubt the court has jurisdiction of the cause, but mani- 
festly the libelant mistook his remedy. 

Exceptions sustained and libel dismissed, with costs to claimant. 



LEART T, MATOR AND ALDERMEN OF JERSEY CITT et al. 

(Circuit Court, D. New Jersey. May 3, 1911.) 

No. 1. 

1. Taxation (§ 179*) — Navigable Watehs— Grants of Land Undeb Wateb. 
An instrument executed by the riparian commission of New Jersey pur- 
Buant to 3 Gen. St. N. J. 1895, p. 2787 et seq., empowering the commis- 
sion to exécute a lease in perpetulty for an annual rental, which bar- 
gains, sells, leases, and conveys to the grantee, a coriwration, and its 
successors and assigna forever, a tract for which conveyance has been 
Bought by the grantee, with the right and franchise to exclude the tide 
water from so much of the tract described as lies under tide water, atid 
which déclares that the grantee shall take, hold and enjoy the premise-s 
subject to the payment of an annual rent, and which contains a covenuut 

•For other cases see same tapie & { NtrusuR Is Dec. & Am. Digs. 1907 to date, & Rep'r iDdexaa 
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by the grantee on behalf of It'self and Its successors and assigns for the 
payment of the rent, and which authorizes the state on nonpayraent of 
any installment of rent to re-enter, is a grant in fee with a condition 
subséquent that. If the atinual payments are not made when due, the es- 
tate may be defeated, so that the land described Is taxable in the hands 
of the grantee or one clalming under him. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 302; Dec. Dlg. 
MT9.*] 

2. Navigable Watebs (§ 37*) — Géant to Municipalitt — "Habbob" — 
"Shoee." 

A statute Incorporatlng a townshlp and flxing Its boundarles as "on 
the southeast by New York Harbor," etc., fixes the boundarles of the 
township 89 as to include lands under the water of the harbor to the 
boundary line of the state, since a harbor la a recess In the coast Une of 
a body of water in which ships can be sheltered, and it may extend to a 
line Inside of which vessels may flnd protection, and tbe word bas a 
more extended meanlng than "shore," which when applied to a tide wa- 
ter bay usually means the part between ordinary bigh and low water 
marks. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 201- 
227. 285; Dec. Dig. § 37.* 

For other définitions, sêe Words and Phrases, vol. 4, pp. 3213-3215; 
vol. 7, pp. 6495-6497.] 

8. Navigable Waters (§ 37*) — Gbant to Munïcipalitt—Boxtndabies— Lég- 
islative INTENT. 

The législative Intent in tbe usp of words of a statute creating a mu- 
' niclpal corporation and defining a water boundary will govern rather 
tban tbe literal meaning of the words used. and the words are not sub- 
ject to tbe strict nile of construction applied when the state grants title 
to some of its terrltory to a private grantee, but the législative purpose 
sought by the territorial subdivision must be kept in view. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 201- 
227, 285; Dec. Dlg. § 37.*] 

4. BoundabieS (§ 14*)— Obants— NoNTiDAi Stbeams— "To"— "On"— "Ht"— 

■"At"— "Along." 

In a conveyance the words "to," "on," "by," "at," "along," a nontldal 
Btream preSumptlvely carry title as far Into the stream as the grantor 
poRsesses. 

[Ed. Note.— For other cases, see Boundarles, Cent Dlg. §| 102-107; 
Dec. Dig. I 14.* 

For other définitions, see Words and Phrases, vol. 1, pp. 351-356, 593- 
599, 929-9.32; vol. 8, p. 7585; vol. 6, pp. 4960-49C8, 7737; vol. 8, pp. 
69S4-6986, 7816-7817.] 

5. Navigable Watebs (§ 37*)— Tidal Waters— Boundabies. 

Any boundary at tide water establlshed in a grant of land Includes the 
land below the bigh-vi'ater mark, as far as the grantor owns. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. §§ 201- 
227, 285; Dec. Dig. § 37.*] 

6. Navigable Watebs (§ 37*)— Grants— Constbtjctior. 

The presumption that a grant of land bounded on or along streams 
above tide water carries the exclusive title to the grantee to the center 
of the stream, unless the grant elearly dénote a contrary intention, does 
not exist where tbe grantor Is the state, unless tbe intention to so convey 
Is ciear. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §5 201- 
227, 285; Dec. Dig. § 37.*] 



«For othar case» see same toplc & 5 number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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7. Taxation (§ 176*) — Propertt Subject to— Stattîtes. 

Tyands under water of a harbor which is fixed as the boundary of an 
incorporated townshlp incorporated by statute deflnlng its bouudaries as 
'■on the southeast by * * * àarbor" are witbin the limits of the uiu- 
nlclpality, and taxable as such. 

[Ed. Note.— For other cases, see Taxation. Cent. Dlg. § 305 ; Dec. Dig. 
§ 176.*] 

8. Taxation (§ 529*) — Payment— Presumptions. 

The presuniption created by lapse of time that taxes hâve been paid 
so that a lien for the taxes has explred is one of fact, and is rebuttable. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 982-984 ; Dec. 
Dig. § 529.*] 

9. Taxation (§ 529*) — Pathient— Evidence— Presumption from Lapse of 

Time— FiNDiNGS or Commissioneks— Gonclusiveness. 

A finding of the coniniissioners of adjustnient under the New Jersey 
tax adjusfment act of March ,"^0, 1886 (P. L. p. 149), that taxes are due 
and unpaid. caimot be overcome in a suit to restrain the sale of land for 
the unpaid taxes by a presuniption of payment created by lapse of time. 

[Ed. IS'ote.— For other cases, see Taxation, Cent. Dig. §§ 982-984 ; Dec. 
Dig. § 529.*] 

10. Municipal Corporations (§ 979*) — Taxation — Collection — Interfeb- 

ENCE BY INJUNCTION. 

Interférence by in.iunction with collection of taxes legally imposed by' 
a municipal corporation on the ground of lâches will be aceorded only 
where complalnant's right is clear, the injury imminent, and the remedy 
at law inadéquate for his protection. 

(Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. §§ 
2120-2123 ; Dec. Dig. § 979.*] 

In Equity. Suit by Daniel J. Leary against the Mayor and Alder- 
men of Jersey City and others to restrain the sale of lands for un- 
paid taxes. Heard on bill, supplemental bill, answers, stipulations, and 
proof. Bill dismissed. 

Ziegener & Lane, for complainant. 
Warren Dixon, for défendants. 

REIyLSTAB, District Judge. The complainant is the assignée of 
a certain written instrument made by the state of New Jersey on 
April 30, 1881, to the Morris & Cumniings Dredging Company. This 
instrument conveyed an interest in certain lands under the waters of 
the bay of Nevir York in Jersey City. The assignment is dated Feb- 
ruary 24, 1904. Taxes hâve been assessed against thèse lands for 
the years 1883 to 1905, inclusive, aggregating the sum of $163,392.24; 
which taxes hâve not been paid. On April 19, 1906, the city col- 
lector of Jersey City gave notice that pursuant to a resolution of the 
board of finance of Jersey City, passed March 23, 1906, and section 
13 of the act entitled "An act concerning the settlement and collection 
of arrearages of unpaid taxes, assessments and water rates or water 
rents in cities of this state and imposing and levying a tax, assess- 
ment and lien in lieu and instead of such arrearages and to enforce 
the payment thereof, and to provide for the sale of lands subjected 
to future taxation and assessment," approved March 30, 1886, known 
as the "Martin Act" (Act March 30, 1886 [P. L. p. 149]), he would 

*For other cases see same topic & § ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on Mav 29, 1906, sell stich lands for the payaient of the taxes assessed 
for 1883 to 1902, inclusive. No sale was had on this date, but on 
Jufy 3, 1906, the city collector advertised in a public newspaper that 
such sale would take place on July 24, 1906. Thereupon, on July 9, 
1906, the original bill was filed to restrain such sale, etc. Some time 
after the filing of such bill (the précise time does not appear) the 
board of aldermen of Jersey City, with the concurrence of the board 
of finance, caused a commission to be appointed under the said Mar- 
tin act. This commission made an adjustment of such taxes, which 
action, however, was not confirmed by the judge of the circuit court 
of Hudson County, to whom it was reported, the report being referred 
back to said commission for further considération. Subsequently the 
commission made another report concerning inter aha the lands in 
question, which was confirmed by the circuit judge. Thereupon the 
supplemental bill in this cause was filed; such further adjustment and 
the confirmation being made the basis of the said bill. 

The complainant contends that the taxes are illégal because, first, 
the lands belong to the state of New Jersey, and are not taxable ; sec- 
ond, the lands are without the jurisdiction of the state of New Jer- 
sey ; third, the lands are not within the taxing district of Jersey City ; 
and, fourth, the assessment was made upon real estate, and not upon 
the interest of the complainant therein. He also contends that the 
lien of the taxes bas expired. 

[1] First, as to the ownership of the land taxed. This involves 
the légal efifect of the conveyance made by the state to the complain- 
ant's assignor. The législation relating to the state land under tide 
waters, as well as its conveyance, must, be considered. The pertinent 
parts of such législation are as follows: Section 4 of the supplément 
to the act entitled "An act to ascertain the rights of the state and of 
the riparian owners in the lands lying under the waters of the bay 
of New York and elsewhere in the state," approved April 11, 1864, 
which supplément was approved March 31, 1869 (3 Gen. St. N. J. 
1895, p. 2787) : 

"ïhat in case any person or corporation who by any législative act, Is a 
grantee or llçensee, or has such power or autliorlty, or any of his, her or 
tlielr represéiitatives or assigns shall désire a paper capable of being ac- 
knowledged and reeorded, made by and in the name of fhe state of New Jer- 
sey, conveying the land in the proviso to the third section luentioned whether 
iinder water now or not, and the heneflt oï au express covenant, that the 
state will not make or give any grant or llcense po\yer, or authority affecting 
lands under water In front of said lands, theu and in either of such cases, 
such person or corporation, grantee or licensee, having such grant and li- 
cense, power or authority, hls, her or their représentatives or assigns, on pro- 
ducing a duly-certlfled copy of such législative act to said comnilssioners, and 
in case of a représentative or assignée also satisfactory évidence of his, her 
or their being such représentative or assignée, and requesting such grant aud 
beneflts as in tîiis section nientioned, shall be entitled to said paper so capa- 
ble of being acknowledged and reeorded, and granting the title and beneflts 
aforesaid, on payment of the considération hereinafter mentloned; and the 
said commissioners or any two of them, with the Governor and Attorney 
General for the time being, to be shown by the Governor signiug the grant, 
and the Attorney General nttesting it, shall and niay exécute and deliver and 
aeknowledge in the name and ou bebalf of the state, a lease In perpetuity to 
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such grantee or lieensee or corporation haviiig sucli grant, liceiise, povver or 
autliority, and to the lielrs and assiens of sueh grantee or lieensee, or to the 
suceessors and assigna of stk'Ii corporation, upon liis, her or tbeir securing to 
1)6 paid to the state an annual rental of three dollars for each and every 
llneal foot measuring ou the bulkhead line, or a conveyance to such grantee 
or lieensee or corporation haviug siich grant. lieense, power or authority, and 
to the helrs and assigns of sneh grantee or lieensee, or to the successors and 
assigns of such corporation in fee. upon his, her or thelr paylng to the state 
fif ty dollars for each and every lineal foot, measuring on the bnlkhead line. 
In front of the land included In sald conveyance ; provided that no corpora- 
tion to whoin any such grant, lieense. power or authority was given by légis- 
lative acf as aforesaid, in which provisiou was made for the paynient of 
money to the Treasurer of the state for each and every foot of the sUore eni- 
braced and contained in the act, nor the assigns of such corporation shall 
be entitled to the lieneflts of this section ; and provided further. that the said 
commlssioners shall in no case grant lands under water beyond the exterior 
lines hereby established, or that may be hereafter establiahed, but the said 
conveyance shall be construed to extend to any bulkhead or pier line further 
out on sald river and bay that may hereafter be established by législative 
authority ; in case any person or corporation talîlng a lease under this sec- 
tion, shall désire afterwards a conveyance of ail or any part of the land so 
leasod, the sanie shall be made upon the payment of the said sum of fifty 
dollars for every such lineal foot. as aforesaid, of the land so desired to be 
conveyed, the conveyance or lease of the commlssioners under this or any 
other section of this act, shall not merely pass the title to the land therein 
described, but the right of the grantee or lieensee. individual or corporation, 
his, her or their heirs and assigns, to exclude to the exterior bulkhead line, 
the tide water by fllling in or otherwise improving the same, and to ai)pro- 
priate the land to exclusive private uses, and so far as the upland from time 
to time made shall ad.loin the navigable vi'ater. the sald conveyance or lease 
shall vest in the grantee or lieensee, individual or corporation, and their heirs 
and assigns, the rights to the perquisites of wharfage, and other like profits, 
tolls and charges." 

And section 8 of the same supplément (Id. p. 2788) : 
"That if any person or persons, corporation or corporations, or, associa- 
tions, shall désire to obtain a grant for lands under water which haye not 
been Improved, and are not authorized to be improved, under any grant or 
lieense profected by the provisions of this act, it shall be lawful for any two 
of the said commlssioners eoncurring, together with the Govenior and Attor- 
uey General of the sfate, upon application to them, to designate what lands 
under water for whicli a grant is desired lie within the exterior lines, and 
to flx such priée, reasonable compensation, or annual rentals for so much of 
said lands as lie below high-water mark, as are to be included in the grant 
or lease for which such application shall be made, and tc> eertify the bouud- 
aries and the price, comxiensation or annual rentals to be paid for the same, 
under their hands, which shall be filed In the office of the Secretary of State ; 
and upon the payment of such priée or compensation or annual rentals, or 
securing the same to be paid to the Treasurer of this state, by such apj)li- 
canf, it shall be lawful for such applicant to apply to the commlssioners for 
a conveyance, assuring to the grantee, his or her heirs and assigns, if to an 
individual, or to its successors and assigns, if to a corporation, the land un- 
der water so described in sald certlficate ; and the said commlssioners shall. 
In the name of the state. and under the great seal of the state, grant the 
said lands in manner last aforesaid, and said conveyance shall be subscribed 
by the Governor, and attested by the Attorney General and Secretary of 
State, and shall be prepared under tlie direction of the Attorney General, to 
whom the grantee shall pay the expense of such préparation, and upon the 
delivery of such conveyance, the grantee may reclaim, improve and appropri- 
ate to his or their own use, the lands contained and described in the said 
certiflcate ; sub.iect, however, to the régulations and provisions of the first 
and second sections of this act, and such lands shall thereupon vest in said 
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applicant; provlded, that no grant or license shall be granted to any other 
thian a rlparian proprletor, until six calendar months after the riparian pro- 
priet'ors shall hâve been personally notlfled in writing by the applicant for 
such grant or license, and shall hâve neglected to apply for the grant or li- 
cense, and neglected to pay, or seeure to be paid, the price that said commis- 
sion shall hâve flxed ; the notice in the case of a mlnor shall be given to the 
guardian, and in case of a corporation to any offlcer doing the duties incum- 
bent upon président, secretary, treasurer or director, and in case of a non- 
resldent, the notice may be by publication for four weeks snccessively in a 
daiiy newspaper publlshed in Hudson county, and in a daily newspaper pub- 
lished in New York Oity," 

Section 1 of another supplément, approved March 27, 1874 (Id. p. 
2791): 

"That from and after the passage of this act It shall be lawful, for the 
riparian eommissioners. or any three of them therein concurring, together 
with the Governor of this state, to fix and détermine, within the limlts pro- 
scribed tiy law, the price or purchase money, or annual rental to be pald by 
any applicant for so much of lands below high-water mark, or lands for- 
merly under tlde water belonging to this state as may be described m any 
application therefor duly made aceording to law; and the sald commission- 
ers, or any three of them therein acting and concurring, with the approval of 
the Governor, shall in the name and under the great seal of the state, grant 
or lease said lands to such applicant accordingly ; and ail such conveyances 
or leases shall be prepared by the said eommissioners or their agents at the 
cost and expense of the grantee or lessee therein, and shall be subseribed by 
the Governor, knd at least three of sald eommissioners, aud attested by the 
Secretary of State." 

Section 1 of the "Joint resolution relative to the riparian commis- 
sion," approved March 17, 1870 (Id. p. 2796) : 

"That the riparian eommissioners may and shall, tn ail leases, as well 
those authorized by the eighth section as those authorized by the fourth sec- 
tion of the act of last year, relating to the subject of lands under water. 
covenant on behalf of the state that the state will at any tlme accept the 
capital sum of which the annual paynient is the interest, at the rate of seven 
per centum per annum, in Heu of ail furtlier annual payments, and make con- 
veyauce of the fee simple and may convey or lease to any exterior Une here- 
after to be flxed; and such lease or convey ance under said eighth section and 
this résolution shall, in ail respects, be as effectuai to pass ail the perquisites 
of wharfage and other like profits, toUs and charges, as conveyances and 
leases under fhe fourth section would be." 

Section 1 of the act entitled "An act relative to the riparian com- 
mission," approved April 6, 1871 (Id. p. 2796) : 

"Whereas, applications are frefluently made to said commission for grants 
and leases of ïands vi^hich were heretofore, but are not now, under tide-water, 
and it is désirable to quiet the possession of those who so apply, but doubts 
bave arisen whether such cases are now provided for by law ; and It bas 
been found by expérience that grants and leases containing the grants and 
covenants authorized by the fourth section of the act approved March thirty- 
first, one thousand eight hundred and sixty-nine, entitled 'Supplément to un 
act entitled "An act to ascertain the rights of the state, and of riparian own- 
ers, In the lands lylng under waters of the bay of Xew York, and elsewhere 
in the state,"' approved April eleventh, one thousand eight hundred and 
slxty-four, and the joint resolution of one thousand eight hundred and sev- 
enty, are more readily accepted, and are more satisfactory, than those which 
do not contain the same. 

"Section 1. That the said eommissioners with the concurrence of the Gov- 
ernor and Attorney General, in ail cases of application for grants or leases 
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of huid now, or at the tlnie of tlie application, or at the time of the lease or 
graiit, under tide water; and in ail cases of application for grants or leases 
of lands whicU are not now, or sliall not at tbe time of the application, or at 
tlie time of the lease or grant be under fide water, and in ail cases of appli- 
cations for leases or grants for ail or any of such lands niay, notwithstand- 
ing the first ijroviso of the fonrth section of said supplément, or any other 
clause or matter iu. said supplément contained. grant or lease, or lease tirst 
wlth a covenant to grant, and grant afterwards, for such principal suni that 
the Interest thereof at seven per centum will produce the rental, sucli lands, 
or any part thereof lying between what was, at any time heretofore, the orig- 
inal high-water line and the exterior Unes establlshed or to be established, 
and grant or lease In ail cases in which, in their discrétion, they shall thinlc 
such grant or lease should be made, such rights, privilèges and franchises as 
they are authorized to grant in cases coming directly within the said fourth 
section, and enter into the same covenants in the name of the state, in ail 
cases of grants or leases where they deeni such covenants proper, as are au- 
thorized in grants or leases under said fourth section, and Insert such other 
covenants, clauses and conditions in said grants or leases as they sball thinlc 
proper to require from the grantee or lessee, or ought to be made by the 
State; provided, that nothing herein contained shall authorize grants or 
leases In front of a riparlan owner to any other than such riparian owner, 
except upon the proceedings and conditions In said supplément provided; and 
provided also, that the applications for grants or leases, and the certiflcates 
of said commissioners, Govemor and Attorney General, may in the cases 
hereby provided for, vary from the provisions of the said supplément In such 
manner as to confomi to tliis act, and any party who has already asked for 
or accepted a lease or conveyance may apply for and hâve the beneflts of this 
act, notwithstanding such former application or former acceptance of a lease 
or conveyance." 

The instrument of April 30, 1881, recites that the Morris & Cum- 
mings Dredging Company, pursuant to the act of March 31, 1869, and 
other statutes and joint resohitions of New Jersey, being the owner of 
lands fronting on New York Bay, and "désirons of obtaining a lease 
for the lands under water hereinafter leased which lie in front of said 
lands," had applied to the commissioners appointed under the act of 
March 31, 1869, and the Governor, "for a lease of the lands herein- 
after leased" ; that it has applied to them "to fix the price and rea- 
sonable compensation and the annual rental for the lease of so much 
of said lands under water as lie below high-water mark, and may prop- 
erly be included in the lease, and the boundaries and the price, reason- 
able compensation and the annual rental to be paid for the same" ; 
that, in compliance with the application, the commissioners had 
"agreed to lease the lands hereinafter mentioned, and determined that 
the sum of $4,233.60 as the annual rental to be paid for said lands 
under water so designated, and did fix the sum of $60,480 as the price 
or reasonable compensation on payment of which a conveyance of ail 
or any part of the said lands free from rent would under said act be 
made"; that the applicant had secured to be paid to the Treasurer 
of the state the above-mentioned annual rental ; and that it had "ap- 
plied to the said commissioners for a conveyance assuring to it, its 
successors and assigns, the land under water hereinafter described." 
After this récital, the instrument proceeds to déclare that : "The said 
state of New Jersey, by the said commissioners, the Governor con- 
curring, in considération of the premises and of the rent, covenants 
and conditions hereinafter contained, doth hereby bargain, sell, lease, 
and convey unto the said the Morris & Cummings Dredging Company, 
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and tô its successors and assigns forever," the tract of land for which 
"a conveyance" had been sought, which is described by metes and, 
hounds, "and also the right, hberty, privilège and franchise to exclude 
the tide-water from so much of the lands above described as he under 
tide-water by filhng in or otherwise improving the same, and to ap- 
pi'opriate the land above described to their exclusive private use." 
The instrument then déclares that the grantee is "to take, to hâve and 
to hold, use, exercise and enjoy the said lands and premises, and ail 
the rights, liberties, privilèges, franchises and perquisites aforesaid, 
exercisable within and over, or with référence to the same, to and for 
.the said several uses, intents and purposes, and in the mànner and 
! form that they are above granted unto the said the Morris & Cum- 
mings Dr^dging Company, and to its successors and assigns, forever, 
subject to the régulations now iinpoSed by law on the exercise of the 
'said rights of property hereby granted, and to sucli a,s shall hereaîter 
lawfuUy be made, yielding and paying therefor unto the, said state 
of New Jersey the annual rent of $4,233.60, to be paid to the state of 
, New Jersey, by the said the Morris & Cummings Dredging Company, 
its successors and assigns, in two equal half-yearly payments, one 
half thereof ort April 30th, and the other on October 30th in each and 
every yeai- forever, the fifsfpaymeht to be made on October 30, 1881." 
Thén follows a 'cpvenant by the grantee on behalf of itself and its 
successors and assigns for the payment of the rent, a provision au- 
thorizing the state, in case any installment of rent shall not be paid 
when due, "into the said tract of lands hereby leasèd to re-enter and 
the same and every part thereof, and ail improvements, and ail the 
rights, liberties, privilèges and franchises aforesaid, to hâve, possess 
and enjoy." Lastly follow covenants by the state that "a conveyance 
will be made to the Morris & Cummings Dredging Company, its suc- 
cessors and assigns, of the said lands, rights, privilèges and franchises, 
or any part thereof it or they may désire, frée and discbarged from 
the whole or of an équitable portion of the said rent, on paying to the 
said state the sum of $60,480.00, or an équitable portion thereof, and 
upon application duly made therefor," and that the state "will not 
make or give any grant, license, power or authority to any other per- 
son or corporation affecting lands under water in front of said lands 
hereby leased." 

This instrument must be construed in the light of the législation by 
which it was authorized. That législation, as we hâve seen, declared 
by section 4 of the act of March 31, 1869, that the commissioners 
are authorized to exécute "a lease in perpetnity" to the grantee, his 
heirs and assigns, if an individual, or, if a corporation, to its successors 
and assigns, upon an annual rental being secured to the state, and that 
such lease should not merely pass the title to the lands therein de- 
scribed, but the right to exclude the tide water by filling in or other- 
wise improving the same, and to appropriate the land to exclusive 
private uses, and to the right to the perquisites of wharf âge and other 
like profits, tolls, and charges. By section 8 of the same act the com- 
missioners are authorized to "fix such price, reasonable compensation 
or annual tentais for so much of said lands as lie below high-water 
, mark as are to be included in the grant or lease," and to exécute "a 
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conveyance assuring to the grantee, his or her heirs and assigns" if 
an individual, or to its successors and assigns if to a corporation, the 
lands described in the conveyance, and delares that "such grantee may 
reclaim, improve and appropriate to his and their own use such lands," 
and that "such lands shall thereupon vest in said applicant." Thèse 
provisions clearly authorize the conveyance, even though it be by 
what the statute calls a lease, of an inheritable estate; that is, of an 
estate in fee. There is nothing in the joint resolution of March 17, 
1870, the act of April 6, 1871, or the act of March 27, 1874, that re- 
peals such authority. What the state did in the présent case was to 
convey to the Morris & Cumniings Dredging Company an estate in 
fee simple, with réservation of an annual rent. The instrument itself 
shows an intent to convey such an estate. Instead of conveymg the 
lands therein described by the technical words of a lease "démise, grant 
and to farm let," they are conveyed by the words "bargain, sell, lease 
and convey." Instead of conveying the lands to the grantee, its suc- 
cessors and assigns, for a term of years, they are conveyed to the 
grantee, its successors and assigns, forever. The habendum and tenen- 
dum clause runs to the grantee, its successors and assigns, forever. 

By this instrument the state parted with the whole estate as eiïec- 
tually as if the considération had been paid in one sum. The instru- 
ment contemplated twD methods of paying the considération, an an- 
nual sum equal to 7 per cent, of the entire considération, as directed 
by the joint resolution of March 17, 1870, and a lump sum, at any 
time at the option of the purchaser, whereupon another conveyance 
was to be executed and the annual payments cease. The right, title, 
and interest of the purchaser were the same whichever method of 
payment was adopted. So long as the purchaser made the annvial 
payments, thcr estate vested in it was as absolute as if the entire cap- 
ital sum had been paid in the first instance. The use of the words 
"lease" and "rent" does not change the quality of the estate where the 
whole interest is conveyed. Substance, not form, çontrols. A lease 
never conveys ail that the owner lias. That at some time and by the 
very terms of the instrument itself the estate shall revert to the lessor, 
his heirs or assigns, is of the essence of a lease. In the présent case 
a default in the annual payments causes a forfeiture; but this is. not 
the necessary resuit of the terms of the conveyance. It provides for 
such a contingency, but does not require it. The conveyance traiis- 
ferred the whole estate to the purchaser. Only his disregard of the 
terms can end it and cause a reversion. Cook v. Mayor and Counsel 
and City of Bayonne et al., 17 Atl. 1048, decided by the New Jersey 
Suprême Court since the argument in the présent case, is directly in 
point. It was there said : 

"An instrument calling itself a 'lease' made by the riparian coiuiiilssion of 
tbis state for lands under water, pursuant to tbe statutes of 1869 and 1871 
(;5 Geu. St. 1895, pp. 2786, 2796), whlcli 'bargalns, sells, leases and conveys' 
to the grantee 'her heirs and assigns forever' with habendum in fee and réser- 
vation of annual rental with right of re-entry and of distress in case of hon- 
payment expressly reserved, and covenanting for a further conveyance free 
and discharged of the rent on payment of a stipulated gross sum, is a grant 
in fee subject to a rent charge, and the laud ihereiu described is taxable lu 
the haads of the grantee." 
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I concur in the défendants' contention that the estate conveyed is 
an estate in fee simple, with a condition subséquent, the condition be- 
ing that, if the annual payments are not made when due, the estate 
may be defeated, and that the land described in the instrument made 
by the State of New Jersey to the complainant's grantor is taxable in 
his hands. 

The second contention, viz., that the lands are without the jurisdic- 
tion of the state, bas been decided adversely to the complainant by 
the United States Suprême Court in Cent. R. R. of N. T. v. Jersey 
City, 209 U. S. 473, 28 Sup. Ct. 592, 52 L. Ed. 896. 

[2] Third. Is the land within the taxing district of Jersey City? 
By the tenth stipulation it is agreed that, if the lands in question be- 
came a part of Jersey City, they became so under the provisions of 
section 1 of the act to reorganize the local government of Jersey City, 
approved March 31, 1871 (P. L. [N. J.] p. 1094), sections 1 and 4 
of the act of February 4, 1873 (P. L. [N. J.] p. 203), consolidating 
Jersey City and Greenville, and section 1 of the act of March 18, 1863 
(P. L. [N. J.] p. 306), incorporating the township of Greenville. An 
exaraination of thèse provisions alone makes it impossible to deter- 
rnine the exact New York Bay front boundary of Jersey City at the 
time ôf the filing of this biH,; so f ar as it relates to the locus in quo. 

None of thesè gives the boundaries of the township of Greenville. 
Section 2 of the latter act read in connection with section 1 thereof 
does give such boundaries, which are as follows : 

"On <he southeast by New York Harbor, on the west by the Morris Canal, 
and lands of James Currle, E.squire; on the northwest by Newark Bay and 
the Hackensack River ; on the northeast by a road or iane known as Myrtle 
Avenue, with a continued llne runnlng southeasterly from said Avenue to 
New York Hafbor, and northwésterly from said avenue to the Hackensack 
River (this last boundary bein^r the unadjusted dividing line hetween the 
'town of Bergen' and the townshij) hereinafter incorporated)." 

^ As the locus in quo is admittedly in New York Harbor and con- 
tiguous to the upland formerly a part of Greenville, the question 
whether it is a part of the taxing district of Jersey City dépends upon 
Avhether it was a part of Greenville before its consolidation with Jer- 
■sey City. "On the southeast by New York Harbor" is the pertinent 
•course. "Harbor" has a more extended meaning than "shore." By 
the shore of a tide-water bay is usually meant the part between or- 
dinary high and low water marks,' alternately covered and left dry by 
the ordinary flux and reflux of the tides. Tyler, Law of Boundaries, 
p. 33. A harbor is a port or haven for ships, a sheltered recess in the 
coast line of a sea, gulf, bay, or lake, most frequently at the mouth 
of a river (Cent. Dict. and Cyclo.), in which ships can moor and be 
sheltered from the fury of the winds and heavy seas. A finding that 
a harbor extends to a line inside of which large numbers of vessels 
may find protection from storms is correct. Rowe v. Smith, SI Conn. 
266-271, 50 Am. Rep. 16. 

[3-6] The législative intent in the use of the words employed in 
running a water boundary governs, rather than the literal meaning of 
the words., The words "to," "on," "by," "at," "along" a nontide water 
stfeam presumptively carrj' title as far into the stream as the grantor 
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possesses. "Any boundary at tide water, by whatever name — whether 
sea, harbor, or bay — includes the land below the high water mark, as 
far as the grantor owns." City of Boston v. Richardson, 13 Allen 
(Mass.) 146, 155. In Atty. Gen. v. Del. & Bound Brook R. R. Ce, 
27 N. J. Eq. 631, 639, the Court of Errors and Appeals held that no 
rule is more firmly settled than "that grants of land bounded upon or 
along rivers above tide water carry the exclusive right and title of 
the grantee to the center of the stream, unless the terms of the grant 
clearly dénote the intention to stop at the edge or margin of the river." 
This presumption, however, does not exist where the grantor is the 
State, unless the intention to so convey is clear. But it must not be 
overlooked that on this question of législative intent we are not con- 
sidering a grant of a title to the soil under the tide water, but the as- 
certaining of the extent of the territorial jurisdiction of one of the 
municipalities created by the state, to which the state has delegated 
some of its sovereign powers, and upon which it has imposed the 
burden of exercising some of its sovereign prérogatives. The terms 
used by a sovereign in such grants are not to be subjected to the strict 
rule of construction as when it grants title to some of its territoty to 
a private grantee. The législative purpose sought by such territorial 
subdivision is to be kept in mind. 

In McCannon v. Sinclair, 2 El. & El. Q. B. 53, held that where 
a parish cornes down as far as the bank of a river, a navigable stream, 
there is a prima facie presumption that it extends as far as the mid- 
dle of the river, and that a pier extending beyond low-water mark was 
subject to the poor rates. In Rex v. Landulph, 1 Moody & R. N. P. 
Rep. 393, held that where two parishes are separated by a river, and 
there is no positive évidence of the boundary Une between them, it is 
presumed that the boundaries coincide with the middie Une of the 
channel. Luke v. Brooklyn, 43 Barb. (N. Y.) 54, affirmed 1 Abb. 
Dec. (N. Y.) 24, held: 

"For the purpose of ascertainliig whether partieular property îs situated 
within the eity of Brooklyn, the Une of low water, as the water flows in the 
East River, after the land is reclaimed from the river, or by the érection of 
wharves and piers, and the fllling in from the shore for the purpose, is to be 
deemeâ the dlvlding Une between the cities of New York and Brooklyn. The 
jurisdiction of the city of Brooklyn must from necessity follow the shore as 
it advanees into the river or bay, whether the accretion proceeds from allu- 
vion or artiflcial deposits and érections." 

Admittedly the county of Hudson, of which Jersey City is a terri- 
torial subdivision, extends to the line between New Jersey and New 
York, embracing the locus in quo. The language of Judge Pratt in 
Tebo V. Brooklyn, 10 N. Y. Supp. 749,"^ is so apt to this situation as 
to justify its insertion herc: 

"The respondent concèdes that the lands under water In Gowanus Bay 
form a part of the county of Kings, but claim that those lands fall within no 
town. To quote from respoudent's prlnted argument: 'The county of Kings 
includes such land under water, the line running from Red Hook Point to the 

1 Reported in full in the New York Supplément ; reported as a mémoran- 
dum décision without opinion in 57 Hun, .591. 
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^èstj'^ong.the soutirera boundary of New York County to tlie centre of the 
inaln cVflnel to the océan, but the lands under water fall wltliin no town.' 
Tpé iàeçi ttiat land inay be "wlthln a county and yét fall witliin no town Is so 
^elÀliàr that clear eHdencé would be requlred to satlsfy us tliat such bas 
been 'the législative intent. We do not flnd such évidence. On the contrary, 
section liof the charter of 1854 fl^aws N. Y. 1854, c. 384] seems to assume 
,that the;çity pf Brooklyn is bounded by the bay of New York, clearly imply- 
' ing that Gowànus Bay Is inclùded W'ithin the limits of Brooklyn." 

The territory of the state extends to the middle of New York Bay 
or Harbor. The question' of <boundaries hère is not between munici- 
palities of the same soverei^^nty. There is nothing in the acts creat- 
ing the township of Greenville ont of the town of Bergen, or of the 
-town of Bergen out of the township of Bergen or of the township of 
Bergietn'DHt of the county of Bergen, or of the county of Bergen, that 
sugg«st a législative intent to exclude f rom such boundaries a portion 
of the state's territory :lyîng between the upland and its exterior bound- 
arylinesin New York Bay. In such case the presumption is, first, 
that in the dividing of the state's territory into counties, ail of it, for 
governrnent purposes, waS intended to be inclùded ; and, second, that 
in the subdividing of the colinty of Bergen the same législative intent 
was^caritied^out.- ! '- ■ 

[7] The législation of the state founded upon the constitutional 
mandate,! eMcted.before thé' state granted the lands in question, and 
during the years thât the;taxes' challenged were imposed, requires that 
ail property : not expresisly exempted be taxed, and that lands be as- 
sesséd to the owner thereof ,: Atf •March 17, 1854; Act March 19, 
I89I (3 Geni Stàt. N. j!.;1895, ppv 3345* 3350). The same require- 
ment stiH obtàins. Act April 8, ^ 1903 (P. !.. p. 397) '§§ 5, 6. To ad- 
mit the contention of complainarit undér this head, a class of property 
than which nOiie is -more valuablefiwould escape taxation; not by ex- 
press législative .éxeniption— thé: only way indicated in the cited en- 
actments — but by a narrow construction of the wôrd "on" in running 
the Harbor boundary. ; Siuch; a ;rule oficonstruction is not permissible 
in view of the state's policy, clea:rly indicated by législation granting 
title to lands under tide water, rèqtiiring the taxation of ail property 
within the staté, and subdividing the entire territory of the state into 
;taxirig districts, rto impose and collect such taxes. 

' The îourth ground, "that âssessment was made upon real estate 
and not upon the interest of the complainant therein," is disposed of 
by the conclusion reachedon.the first ground. 

The remaining contention is that the lien of the taxes has expire.d. 
This ground is applicable only on à finding that the lands were taxable 
by Jersey City. ' ^ .As, , such taxability has been found, it follows that, 
if ahy of thé taxes are enforceablè by sale of the land assessed, such 
sale cannot be restrained on this gropnd. The bill does not allège, and 
no daim is naâdé,' that complainant paid or offered to pay auy of such 
taxes, and the answer specifically asserts that tbey were not paid, and 
the proofs doiïot show their paymént. Section 151 of the act to reor- 
ganize the local govemment of Jersey City, approved March 31, 1871, 
déclarés: ' ' 
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"ïhat ail taxes and assessinents whieh shaU hereafter be assessed or made 
upon any lands, tenements or real estate situate in said city, shall be and 
remaln a lien thereon from the time of the confirmation tbereof unt'il paid." 

Counsel for complainant contends that this provision was repealed 
by the act of March 17, 1882 (P. L. N. J. p. 130). This act is amend- 
atory of and supplementary to the gênerai tax act of 1846. Query, 
whether this act limited in its opération to the act of 1846 which did 
not apply to spécial charter provisions (Sheridan v. Stevenson, 44 N. 
J. Law, 371) will impliedly repeal such spécial législation of 1871 
applicable to Jersey City alone, and which was not repealed by the 
amendments to the New Jersey Constitution inhibiting spécial légis- 
lation adopted in 1875. A détermination whether the charter pro- 
vision is repealed by this later enactment is not necessary, however, 
in this case. Under the tax adjustment act of March 30, 1886, known, 
and herein referred to, as the Martin act, and which the record shows 
has been invoked by the défendants to adjust unpaid taxes, some, if 
not ail, of the taxes challenged in thèse proceedings, may be made 
the basis of a new lien. Jersey City v. Speer, 78 N. J. Law, 34, 72 
Atl. 448, affirmed 76 Atl. 1037. Nor is it necessary to consider the 
f urther contention that "thè lien of ail of the taxes prior to 1888 has 
expired because of thé presumption that they are paid." 

[8] This presumption is not one of law, but one of tact, and there- 
fore rebuttable. In re Martin Act Commissioners of Plainfield, 21 
N. J.:Law J. 334. . 

[9] The commissioners of adjustment to whom thèse alleged ar- 
Tearages of taxes were submitted for adjustment had complète juris- 
diction over that ,§ubject. They found such taxes were due and un- 
paid. Such findings in a collatéral proceeding cannot be overcome by 
the alleged presumption of fact. Stanley v. Supervisors of Albany, 
121 U. S. 535, 7 Sup. et. 1234, 30 L. Ed. 1000. 

In thèse proceedings the commission will be presumed to hâve pro- 
ceeded according to law. If in the readjustment of the taxes the 
commission has included in its findings, taxes for years to which such 
presumption could be enforced, or for years the lien for which was 
lost at the time the premises passed into the ownership of the com- 
plainant, and could not thereafter be legally established against his 
ownership in such lands, an adéquate remedy at law, by appropriate 
proceedings in the state courts, was at his command. 

[10] Municipal opérations are dépendent, directly or indirectly, up- 
on moneys derived from taxes, and interférence by injunction with the 
collection of such taxes legally imposed, upon the ground of lâches, 
will be accorded only where the complainant's right is clear, the in- 
jury imminent, and the remedy at law inadéquate for his protection. 

The présent case présents no sufficient ground for the injunctive 
or other relief prayed, and the bill is dismissed. 
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In re A. O. BROWN & 00. 
(District Court, S. D. New York. February 15, 1911.) 

1. Tettsts (§ 352*)— MiNGLiNQ OF Tkust FiriTDS— Remédies or Beneficiakt. 

Where a trustée deposits trust funds with hls own in a bank, there la 
no presumptlon as in case of payments by a debtor that the flrst ruoney 
drawn out was the flrst deposited, but when the rights of the benefleiary 
require it he may assert a lien upon the entlre deposit or any part of it. 

[Ed. Note:— i"or other cases, see Trusts, Cent Dig. §§ 520-525; Dec. 
Dig. i 352.*] 

2. Bankruptct (§ 140*)— Conversion of Peopebtt bt Bankkupt— Remédies 

OF OwNEa. , 

Bankrupts, who were brokers, converted certain stocks owned byclalm- 
ants, and sold tbe same, anid also other stocks, to a thlrd party, receiv- 
Ing payment by ehecks givén at différent times after both sales. They 
deposited the ehecks in bank and the proceeds of one was applied to the 
payment of a note to the bank releasing certain collatéral which came 
Into the hands of their trustée. Held that, in the absence of évidence 
showing that the proceeds of eiaim.ints' stocks were ineluded in a par- 
tlciilar check, there was no presumptlon that the flrst check covered the 
stock flrst bought, but that ithe clahaaitts were entitled to a lien on the 
entlre deposit to. the extent that thelr funds contributed to such deposit 
and to be subrogated to the rights of the bank In the collatéral released. 

[Ed. Note.— For blher cases, see Bankruptcy, Dec. Dig. S 140.*] 
8. Bankruptct (5 140*) — Bbokeks— Eeclamation of Stock Delivered fob 
Sale. 

Claiinant directed bankrupts, who were brokers, through a braneh of- 
fice, to sell Certain stock, and being advised that it had been sold she de- 
, liveied the stock to the manager of the braneh office and recelved a check 
In paj'ment. Before the check was presented insoivency had intervened, 
and It was not pald. In fact before clalmant dellvePed the stock bank- 
rupts had sold it, dellvering stock; of their own, and had recelved pay- 
ment theretoT. Béld that, in the absence of fraud, or proof that the 
check was not good vyhen given, qlaimant could not rescind and reclaim 
the stock, which on delivery became the property of bankrupts in any 
event, éven tHough they converted the proceeds before insoivency. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

it Appeal and Eréob (§ 204*) — Receï'TIôn or Evidence— Effect of Fahueb 
10 Object. 

A litigant cannot permit Incompétent évidence to be reçeived wlthout 
objection and then inslst on a reversai because of Its admission. 

[Ed. Note. — For other cases, see Appeal and Ei-ror, Cent Dig. §§ 1258- 
Ï280 ; Dec. Dig. § 204.*] 

6. Bankrupïgt. (§ 214*) — Conversion of Peopertt— Foli-owins Trust 
Funds. 

Cliiimant had a lien on a bank deposit of bankrupts for the proceeds 
of stock converted by bankrupts which went into such deposit Durlng 
two days bankrut)ts niade further large deposits, and also drew out the 
, entlre fund. With a part of it they paid a note to the batik which was 
secured by collatéral, and with another part they purchased stocks which 
they deposited as collatéral for other loaus. Hcld that to entltle the 
clîiimaiits to foUow the fund on which they had a lien into the collat- 
éral released by payment of the note or the stocks purcha.sed from the 
bank deposits, it was incumhent on them to show that up to the time of 
the payment of the note, or for the stocks, the deposit had renialned con- 
tinuously equal to the amount of their claims so thnt such payment and 
purchases were made from the mlxed fund, there beiiig no presumptlon 

•For other cases gee same topic &. § numbeh iu Dec. & Am. Digs. 1907 to date, & Rep'r Indeiei 



IN BE A. O. BEOWN & CO. i33 

that If such fund had been drawn out prior to such payment or pur- 
chases the subséquent deposits were intended to replace It. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 214.*] i 

6. Bankeuptct (§ 140*) — Bbokees— Right dp Customee to Reclaim Stocks. 

To entitle claimauts, who had dellvered stock to bankrupts as brokers, 
to reclaim similar stocks from the trustée, they must show tbat after 
such delivery the bankrupts continuously had on hand a sufBcIent 
amount of the same stocks to cover thelr claims. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

7. Bankbuptct (§ 140*) — Stockbbokees— Conveesion of CusTOJiEBS' Stock 

— Evidence. 

That bankrupts as brokers sold the particular certificates of stock pur- 
chased for a customer does not establish a conversion and entitle the 
customer to follow the proceeds of such certiiicates, since ail that was 
re(iuired of the bankrupts was that they keep in hand a sufficient amount 
of the same kind of stock for delivery to the customer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of A. O. Brown & Co., bankrupts. On report of 
référée with respect to daims upon the fund on deposit with the Han- 
over National Bank. Report confirmed. 

See, also, 185 Fed. 972; 189 Fed. 442., 

W. B. Crisp, for petitioners. 
Ralph Wolf, for trustée. 
W. W. Black, for Lannon. 
Heyn & Covington. for Jackson. 
K. K. Mackenzie, for Smart. 



HAND, District Judge. The distribution of this ftmfl invnWes a 
great many différent controversies which must be considered separate- 
ly. I will take them up in the same order as the master. 

Ex parte Schuyler, Chadwick, and Burnham. 

The facts are stated in the referee's report very fully. I concur 
with him in finding that the stocks were procured by fraud, and that 
therefore the ctaimants had the right to rescind their contract and 
follow the stock or its proceeds. I do not concur with the master in 
finding that the proceeds of the stock were contained in the check 
for $23,000, if by that he means that there is any évidence that Miller 
& Co. suTiposed they were paying for that stock with that check. I 
think there is no évidence from wliich it can be determined what was 
the intent of Miller & Co. in that respect. There is no évidence that 
the check for $266,600 was paid to the bankrupts before the Inter- 
borough stock was delivered. That stock at the latest was delivered at 
2 o'clock, and there is no means of placing the time of delivery of the 
first check before 3 p. m. If the first check was delivered before the 
stock, the riiaster says that the final $600 may be accounted for by the 
fact that the price of the Interborough stock was already known, but 
it is not the custom to pay for any part of stock which has not been 
delivered. There is no évidence of the time at which the 1,000 
shares of Great Northern, or the 1,000 shares of Northern Pacific, 
stock were delivered. If it be assumed that they and the first check 

•For otber cases see sama toplc & i ndmbbb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe* 
iSO F.— 28 
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were delivered before the Interborough stock, ît woitld hâve been an 
extraordinary thing that the payments made on accotint of those 
2,000 shares of çtock should hâve been in the sum of $600 when the 
purchase price of neither answered that figure. Any conclusion seems 
to me necessarily too spéculative to be the basis of a décision involving 
property rights, though if I were forced to such a spéculation I should 
conclude from the amount of the check that ail stock deliveries had 
been made before any check was issued. However, I do not think it 
necessary to décide that question, because there being no évidence 
which favors the claimants' construction, it must be taken against 
him, he having the burden to establish it. I shall therefore assume 
that ail three deliveries of stock preceded that of the first check. The 
obligation of Miller & Co. to pay for ail this stock was similar to tiic 
obligation of a banker to pay deposits which hâve been made with him 
and the case is analogous to those cases in which a trustée mingles in 
a bank account funds ofhis own and funds of his beneficiary. The 
rules afifecting withdrawals from such an account I hâve tried to state 
in an opinion recently handed down on January 23, 1911, in the suit 
in the Circuit Court of Primeau v. Granfield, 184 Fed. 480, to which ï 
refer for my reasons, anjl Which I shall heré only shortly recapitulate. 

[ 1 ] In such cases the rule does not obtain which coriimonly obtains 
between debtor and creditor ; that is, that the earliest payments are to 
be attributed to the earliest débits. U. S. v. Kirkpatriçk, 9 Wheat. 
720, 6 L. Ed. 199. On the contrary in cases whére the rights of the 
beneficiary demand it, that rule is abandoned. The case is ret^àrded in 
this way: Ail the deposits taken together constitute an obligation pi. the 
banker's, a single chose in action, amounting in total to the sum of the 
deposits. Upon that chose in action the beneficiary has à lien, if he 
wishes to assert it, equal to the sum of money which his property has 
contributed to it. So in this case the claimants may elect to retain a 
lien upon the total deposit after the first vvithdrawal. This is the effect 
of the case of Knatchbull v. Hallett, L. R. 13 Ch. Div. 696, a case 
which has been very frequently cited and the décision of which has 
been followed many times. This is sometimes stated as a presumption 
df the trustee's intent, but that is a fiction. 

[2] The resuit of this is that, had the failure occurred before Mil- 
ler & Cô. had paid the second check, the claimant would hâve been 
dllowed by a court of equity to assert his lien against the sum of 
$23,000. However, that sum of $23,000 instead of beîng represented 
by a chose in action in which the bankrupts were obligées and Miller 
& Co. were obligors, was represented by a check for $23,000 which 
had been paid in discharge of that chose in action and which was in 
every sensé the proceeds of it. The claimants therefore had, at their 
élection, a lien upon that check precisely similar to the lien which 
they had upon the chose in action, and that lien remained after the 
bankrupts had deposited it with the Hanover National Bank. The 
trustée concèdes that if once the claimants establish a lien upon that 
deposit they are entitled to be subrogated to the note held by the bank, 
which was paid with the deposit, and which was itself secured by 
certain collatéral, which or whose proceeds afterwards came to the 
hands of the trustée. Therefore^ although I do not agrée with the 
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f acts upon which: the resuit was reached, I do think that the resiilt 
was correct. 

There remains to be considered whether the intent of Miller & Ce. 
and the bankrupts was so clear to pay for the Interborough stock by 
the first check that the proceeds of the stock could only have'been in 
the first check. That is not clear. As I hâve already said, the Inter- 
borough stock was probably*delivered before the first check was issued, 
but it does not follow from that that the first check was intended 
particularly to include that stock. The assistant cashier of Miller & 
Co. either would not, or could not, state what was the reason for 
making payment by two checks, and the more natural reason is that 
there was something in the accounts of the parties which justified the 
inferenee that there might be a set-ofï which required that much at 
the outside. The rétention of that sum of money, for whatever rea- 
son it may hâve been donc, would not normally, however, be attributed 
to any particular one of the three items together creating the obliga- 
tion. They would probably be regarded as together making one 
obligation, like deposits in a bank, as I hâve suggested. Hère again 
the inquiry is necessarily spéculative, but in this case the trustée must 
establish that the first check was intended to include the whole of 
the stock, and he cannot do it. Instead of that, if there be any con- 
clusion, it must be that Miller & Co. had no spécifie intention at ail, but 
paid the check generalïy on their obligation. If their intention was 
undififerentiated, then there is ground to apply the rule which I hâve 
already indicated. The report as to Schuyler, Chadwick and Burnham 
is therefore confirraed. 

Ex parte Bessie H. Parker, No. 1. 

[3] Hère, also, the rfeferee has fully stated the facts, and the only 
question is of their légal resuit. It is urged that the claimant was not 
bound by the customs of the New York Stock Exchange, and therefore 
may not be çharged with knowledge that the order to sell her stock 
would bç at once executed by the broker, and the contract ôf sale 
filled from their own stock or from other stock which they borrowed 
for that purpose. I do not think it necessary to détermine that ques- 
tion. She certainly knew from the fact that she was deahng with 
brokers that the transaction was not one of sale between them and 
her. Moreover, she positively knew when she delivered her stock in 
Bufïalo on the 24th, that it had been sold, because she had received 
their sale slips. She could hardly suppose that the buyer had ad- 
vanced the money before getting the stock. The only other possible 
hypothesis to the facts is that the brokers were advancing her the 
money. It is of no conséquence which she understood for the resuit 
is the same upon either hypothesis. I shall first assume that she 
understood the true facts, which were thèse: The brokers had re- 
ceived the proceeds from the sale of the stock, which proceeds be- 
longed in equity to the claimant. They had the rigbt to hold tho.se 
proceeds until they were themselves supplied with stock equal in kind 
and amount to that which they had sold upton her behalf. In short, 
the brokers were agents having in their possession property of their 
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principal upon which they had a lien estimated in shares of stock. 
There is no proof that the funds which had been received by the 
brokers from the buyer of the stock did not remain in specie, and were 
not traceable and accessible to the claimant. She bas not, therefore, 
shown that the bankrupts converted her money. Ail she was entitled 
to was that money which was held in tjust for her by the brokers. 
If the check had been paid, it would simply bave been one mode of 
settling with her for the property held in trust. However, there is no 
presumption that they converted the proceeds, and the claimant would 
in strictness be obliged to show that they were not in the possession 
of the receiver before she could rescind. This would be enough to 
dispose of the présent hypothesis. Lest, however, this might resuit 
only in an application for a new hearing to supply those facts, I may 
assume that they did convert the proceeds. In that case the claimant 
may not rescind under Re Brown; Ex parte First National Bank, 175 
Fed. 769, 99 C. C. A. 345. That case is the converse of this, for 
there the suggestion was that the purchase money could be followed 
when the stock had been converted, while hère it is thb proceeds that 
hâve been converted, and the stock is to be followed. The cases are 
to that extent alike. 

There is, however, this différence, that hère the delivery was made 
in exchange for a check. The delivefy was actually intended to be 
final. There was no condition anhexed to it, though of course the 
claimant would" not bave made the delivery had she known that the 
check would be dishonored. If the delivery had been procured by 
fraud, then the claimant might rescind, but there was no fraud. So 
far as appears there were always funds in bank to meet the check. 
The trouble was that the assignment came in, and sequestrated the 
funds so that the check could not be paid. There is no case holding 
that such an event justifies rescission. Undoubtèdly, to procure a 
delivery on a worthless check is a fraud (Keable v. Payne, 8 A. & E. 
555; Johnson Co. v. Central Bank, 116 Mo. 558, 22 S. W. 813, 38 
Am. St. Rep. 615; Nat. Bank of Commerce v. Chicago, Burlington, 
& Northern R. R. Co., 44 Minn. 224, 46 N. W. 342, 560, 9 L. R. A. 
263, 20 Am. St. Rep. 566; Hodgson v. Barrett, 33 Ohio St. 63, 31 Am. 
Rep. 527 ; Matthews v. Cowan, 59 111. 341) ; but those cases are quite 
différent from the case of a good check not presented till after in- 
solvency. In such a case everyone understands that he has no assign- 
ment of the fund, unless he gets a certified check, and he assumes the 
solvency of the maker until he cashes it. While it is a représentation 
that one has funds in bank and will not overdraw one's account, to 
utter one's check, there is certainly no ground for saying that there 
is involved any représentation of gênerai solvency. 

Upon the other hypothesis^ — that is, that the claimant supposed no 
sale had yet been made, and no purchase money collected — no différent 
resuit ensues. The brokers had the right to deliver the stock and 
get the proceeds. One share of stock is like another, and no one would 
question that they need not deliver the exact shares which she gave 
them. If they delivered other shares, after getting hers, they could 
hâve appropriated hers. As a fact they had already dehvered such 
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shares in advance and had got the purchase price, which was what she 
was entitled to. They had already got her the money at their own ex- 
pense, and they were entitled to recoup themselves. So her shares 
became absolutely theirs as soon as delivered, whether she knew of 
the prior sale or not. They had anticipated her orders, and her right 
was in the purchase price, which is what she meant to get. In short, 
it makes no différence that the brokers had been more expeditious in 
executing the order than she supposed. Of course the question re- 
mains in this event, as in case she actually knew the facts, whether 
the delivery was procured by fraud so that she might rescind, but 
that question I hâve already considered. 

[4] Finally, objection is made to the testimony given from the 
books. It is enough to say that no such objection was urged at the 
time when it was ofifered, and that, had it been taken then, the defects 
might hâve been remedied. Nothing can more greatly serve that 
absurd artificiality of procédure with which so much litigation is bur- 
dened, than to allow a litigant to lie by while incompétent, though 
logically probative, évidence, goes in, and then insist upon a reversai 
because it was not regular. The rules of évidence are not sacred 
tables, in the punctilious observance of which courts hâve an interest 
independent of the consent of the parties. The time to object is 
when the proof is ofïered or not at ail. The report is confîrmed. 

Ex parte First National Bank of Princeton, 111, 

Ex parte William H. Simpson. 

Ex parte Frederick J. Bullen. 

Ex parte Edgar Perkins. 

Ex parte Samuel C. Scotten. 

Ex parte Scotten and Snydacker. 

Ex parte Martha Leland. 

Ex parte Ernest T. Fellows. 

Ex parte Henrietta C. Schroeder-Burley. 

Ex parte Bessie H. Parker, No. 2. 

Ex parte Thomas E. Conklin. 

[5] Thèse cases may ail be treated as one, because the claimants 
ail seek to make their claims good through the Hanover Bank account 
into which ail their proceeds had gone before August 24th with one 
exception. On the morning of August 24th that account contained 
over $130,000, and they had a lien on it for what money of theirs 
had gone into it, under KnatchbuU v. Hallett, supra. On the morning 
of the 25th the account contained about $6,200, which was at once 
entirely withdrawn and the account reduced to nothing. The subsé- 
quent deposit of $23,000 did not corne from the funds of any of the 
claimants, and there is no presumption that it was intended to be in 
restoration of the claimants' funds. The claims hère must therefore 
dépend upon the transactions of the 24th. On that day over $3,700,- 
000 was deposited in the account, and over $3,800,000 was withdrawn. 
The sums withdrawn were used for the most part in the purchase of 
stocks, the kind and amount of which are known, but the actual des- 
tination of which has not been, and cannot apparently be, shown. On 
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the 24th, the bànkrûpts paid one loan of $200,000 from this bank 
accdtiht and obtained four loans each secured by spécifie collatéral : 
one for $80,000, one for $50,000, one for $250,000, one for $8,000. 
The theory in regard to the payment of the note for $200,000 is this : 
the agreement between the bankrupts and the bank gave the latter a 
gênerai lien for ail advances upon any collatéral in its hands ; there- 
fore, the payment of the note by the mingled funds released the col- 
latéral pro tanto and the claimants may be siibrogated to the surplus. 
The theory as to the collatéral securing the four loans is this ; That 
collatéral was bought on the 24th by mingled funds. If the spécifie 
collatéral was not bought, at least similar stocks were bought. Ap- 
parently the reasoning is, that the claimants may eleet to regard ail 
their money as going into any investment they choose and then if the 
stocks bought be mingled with other similar stock, they may elect 
again to regard the sharespledged as their shares. 

There is, hoWever, no theory which does not involve the hypothesis 
that up to the time of the stipposed investment in the stocks in ques- 
tion thë fund had remained continuously equal to the amount of the 
claims. For example although the claimants wei^ ail entitled to a 
lien to the amount of their claims upon the account at the opening 
of business on the 24th, yet if that account had been at any time that 
day reduced below that amount, subBeijuent deposits Would not restoré 
to the claimants their rights. There is no presumption of an intent to 
restore, and in the case at bar it wotild be an obvions fiction. Now 
on the 24th the transactions were enormous. Only a, part of the stock 
purchased was of the kind pledged upon thèse four loans. Indeed 
there were drawn over $400,000 of checks for other purposes before 
any check was drawn to pay for any stocks of the kind placed with the 
loans. It is true that the order of drawing the checks is in no sensé 
the same as the order of presenting them, but the f act mentioned at 
least shows the ppssibility. The claimants therefore failed to prove 
that at the time of the alleged investments any of their money re- 
mained in the account, and that is à necessary step in tracing their 
money into any particular part of the estate. Moreover, even if they 
could foUow any part of their funds into the stocks purchased that 
day, there is no way of telling wliether the collatéral pledged was 
delivered before the supposed purchases or after. If the collatéral 
was pledged before, it would not do to call ail the stock, that pledged 
as well as that free, a single fund upon which the claimants might hâve 
a lien. The mingling, which justifies such a rule, must be an actual 
and indistinguishable mixing into one fund. 

Nor is there any presumption in the case that the fund always re- 
mained large enough to answer the trust moneys. The very first check 
drawn was greater than the opening balance and it is tlîe merest spéc- 
ulation to assume what were the deposits or what the amount in the 
bank's account ail day long. While equity will follow fimds as long 
as they can be traced, it always requires affirmative proof by the ben- 
eficiary that his money went into some spécifie thing. Hère, that 
proof would require the claimants àt least to show that at the time of 
each investment which they claim their money was in the bank — I 
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mean at least that much money. The same reasoning applies as to the 
payment of the $200,000 note. 

I need not therefore consider whether, for the purposes of estab- 
lishing a Hen, the beneficiary may sélect any earHer withdrawal which 
went into an investment and which has been preserved. If the gên- 
erai mixed fiind has been wholly dissipated, it has been held that he 
may do so (Re Oatway, 1903, 2 Ch. Div. 356), and that Knatchbull y. 
Hallett, supra, does not limit him to a lien only where the resuit will 
be to prevent his foUowing his money. That présupposes what has 
not been shown in this case ; that is, that the supposée! investment was 
in fact made from a mixed fund. The claimants hâve throughout as- 
sumed that throughout the 24th the fund remained large enough to 
cover their claims, and it is upon that rock that, in my judgment, their 
theory is wrecked. The report is confirmed. 

Ex parte Scotten. 

Ex parte Scotten and Snydacker. 

Claims to Stock in Specie. 

[6] Thèse claimants likewise claim some of their stock in specie 
upon the theory that it must bepresumed to be included in some of the 
collatéral found with the bank, 1,000 shares of United States Steel, 
3,000 shares of Copper. It is enough that they do not make proof 
that there was continuously on hand from the time of the receipt of 
their stocks by the brokers, an amount of stock large enough to cover 
their claims. It has been decided twice by the Circuit Court of Ap- 
peals, Re Mcintyre, Ex parte Talbot,' 181 Fed. 960, 104 C. C. A. 424, 
Re Brown, Ex parte Gorman, 184 Féd. 454, that there is no presump- 
tion of restoration arising from the présence of similar stock at in- 
solvency. Therefore, it is necessary to show a continuous fund of 
stock equal to the claimant's. 

[7] It is true that there seems to be a gênerai supposition, and 
indeed this case has proceeded upon that basis, that the sale of the 
particular certificate purchased for a customer is a conversion and 
justifies him in following the proceeds. That is not the law. Re 
Mcintyre, Ex parte Nevin, 174 Fed. 627, 98 C. C. A. 381. Ail a 
broker need do is to keep on hand enough stock, free or hypothecated 
for no more than his own lien upon it, to meet his obligations. Strict- 
ly speaking, no one of the customer claimants in this case has shown 
that their stock was converted, for the proof does not formally show 
that there was not on hand enough stock to meet ail orders. This may 
be assumed, however, for the resuit is the same in any case. 

Ex parte Perkins. 

In so far as the master gave this claimant any securities, no objec- 
tion is made by the trustée and his report is confirmed. 

Finally, therefore, the report is confirmed throughout. A docket 
fee and disbursements are allowed to Schuyler, Chadwick, and Burn- 
ham. 

Let an order pass as contained above. 
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In re A. O. BROWN & CO. 

Ex parte SMART. 

(District Court, S. D. New York. May 16, 1011.) 

L Brokers (§ 23*) — Cusiodt of Pkincipal's Funds— Effect or Pobchase 

WlTHOUT DELIVEBT. 

When a custonier glves money to a broker to Invest the broker holds 
ft In trust until he has received the securities In which he is to Invest 
it. No mère contract of purchase satisfles the condition on whIch he may 
be permitted to appropriate it, but only an actual dellvery to hlm of the 
securities or an appropriation on the purchase of like securities within 
his control. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. § 23.*] 

2. Bankruptct (§ 140*) — Brokers— Right of Oustomer to Reclaim Monet. 

Where bankrupts as brokers niade a purchase of stock for a cnstomer, 
but there was no dellvery, simllar stock subsequently purchased by them 
will not be presumed to hâve been bought for such customer, unless there 
was some e.xpress act of the brokers settlng It aside for him, and he is 
eiititled to reclaim the money given them wlth which to make the pur- 
chase froiji their trustée as a trust fund. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 140.*] 

In the matter of A. O. Brown & Co., bankrupts. Ex parte Allen R. 
Smart. Order in favor of claimant. 
See, also, 185 Fed. 972. 

Ralph Wolf, for trustée. 

Kenneth K. Mackenzie, for petitioner. 

B. G. Heyn, for claimant Laura Jackson. 

Thorndike Saunders, for claimant Samuel C. Scotten. 

HAND, District Judge. [1] This cau.se now cornes back upon a 
Separate report of the master. The claimant's position is this: When 
a customer gives money to a broker to invest, the broker holds it in 
trust until he has received the securities in which he is to invest it. 
No mère contract of purchase satisfies the condition upon which he 
may be permitted to appropriate it, but only the delivery to the broker 
of the securities. Admitting under Re Brown, Ex parte Herrocks, 
185 Fed. 766 (decided November 14, 1910), that the presumption is 
that a contract of purchase on a stock exchange is repre^^ented by some 
securities in the brokers' hands, even if set off by a contract of sale, 
yet if the customer affirmatively shows that the purchase was not fol- 
lowed either by a corresponding delivery, or by any other appropri- 
ation of securities within the brokers' control, then he has established 
that the condition has never been fulfilled by which alone the brokers 
might appropriate the money. While, if such securities ever did corne 
into the brokers' hands, the latter's rights from thence forward are only 
against the stock (Re Brown, Ex parte First National Bank, 175 Fed. 
769, 99 C. C. A. 345), he necessarily can hâve no right to any stock, 
until some stock has been received for him. Therefore, it is only nec- 
essary for the claimant to show that no stock was in fact borrowed 
or held to answer for Whitney's "short" sale. If so, then that sale 

•For other cases see same toplc & ii numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Index»» 



IN KE A. O. BKOWN & CO. 441 

was no différent from a sale made by the brokers themselves with- 
out stock and merely for the purpose of "washing" their purchase, 
as it is called. 

To ail of this reasonîng I agrée, nor is it any answer to say that 
some title passed wben the contract of purchase was made. There 
is indeed no évidence that the other party to that contract had any 
stock when he made it, and if he did, no title in it would pass until he 
had set aside the certificates which he appropriated to fill his contract. 
Therefore the simple question is whether the claimant has affirma- 
tively shown that there never was any stock set aside by the brokers 
to cover Whitney's "short" sale. The books purport to show ail the 
transactions ; they must be supposed to be complète in the absence of 
évidence to the contrary. They show that from the 24th day of Au- 
gust till the failure the brokers had received and had in possession 
ail told only 380 shares of the stock in question. None of this was 
borrowed or held to cover Whitney's sale so far as appears on the 
books. Has the claimant proved the négative of the possibility that 
some part of it was received upon his purchase? The 30 shares in 
the hands of Lipper were always on pledge and could not bave an- 
swered. The 200 shares that came from Boody, McLenman & Co. 
were never the bankrupts' stock at ail. The 100 shares bought for 
Annis became his on delivery, even though it was converted at once 
thereafter. There remain the 50 shares received from Ehrich Hoch- 
stadter & Co. on the 24th and immediately sold. 

[2] It does not appear for whom this was purchased, and the ques- 
tion is whether the customer could bave claimed them, had they re- 
mained in specie. I think that under Re Mcintyre, Ex parte Talbot, 
181 Fed. 960, 104 C. C. A. 424, he clearly could not. It was there 
held that new purchases of similar stock will not be presumed to be 
in substitution for that already converted. The same rule should ap- 
ply when the only facts are that a purchase of stock for a customer 
has not been followed by a delivery. There must be some express 
act of the broker setting aside other stock to the customer, in order 
to effect a substitution. Presumptions will not answer. 

Therefore Smart has affirmatively proved that there never was in 
the bankrupts' hands any stock which could answer to the purchase, 
the purchase is no better than if it had never been made, and the bank- 
rupts bave never fulfilled the condition entitling them to the money. 

Since there is not now enough money to go around among the claim- 
ants, by consent they agrée to abate ratably. Let a proper order pass. 
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In re A. O. BKOWN & 00. 

Ex parte PARKER. 

. (District Court, S. D. New York. April 4, 1911.) 

1. Sale3 (I 316*) — RiGiiT OF Seller to Bescind— Ixsolvency of Buter— 

PAyj[KNT BY CHECK. 

Where on a delivery of property a check Is giveii in payment, and the 
drawer, drawee, and payée ail live in tlie same city, so that it niay he 
presented at once, in tlie absence of an agreenient or understanding to 
tlie contrary, tbe drawer must be lield to represent tbat the drawee is 
aiready in funds to meet it, and, if not, the payée niay reseind the sale 
and reclaim the property. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 890-895 ; Dec. Dig. 
§ 316.*] 

2. Bankkuptcy (§ 140*)— Bbokers— Rtght of Customee to Reclaim Stock. 

Clalmant directed bankrupts, who were brokers, through a branch of- 
fice, to sell certain stocks, whlch the bankrupts did, delivering stock of 
their dWn and receiving payment therefor. On being advlsed of the sale. 
claimant delivered lier stock to the manager of the branch office, and re- 
ceived from hlm a check In pa.yjnent therefor. There were no funds in 
the drawee bank to nieet the check at the time it was drawn. The bank- 
rupts' Insolvency followed, and if was nOt paid. Held, that claimant had 
the right to recover the proceeds of her stock from the bankrupts' trus- 
tée, if thes had not been dissipated, and, if they had been, she had the 
right to tésclnd the delivery and reclaim hér stock, subjecf, however, to 
the right of the trustée to retaih it by paying her the amount for which 
it was sold, and tbat it was therefore practically immaterial whether or 
not the bankrupts had converted the proceeds. 

[Ed. Note, — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

In the matter of A. O. Brown & Co., bankrupts. Ex parte Bessie 
H. Parker. Ordër in favor of claimant. 
See, also, 189 Fed. 432. 

Ralph Wolf, for trustée. 
Henry L. Sprague, for claimant. 

HAND, District Judge. [1] It now appears th^t when Becker gave 
the check to Mrs. Parker, there were no funds in his account. The 
question is Avhat Becker's représentation really was, and what Mrs. 
Parker had the right to believe was involved in giving her a check 
at aïl. If the natural meaning of the transaction was that there was 
money there at that time subject to withdrawal by the check, then 
she may reseind, for confessedly that représentation was untrue. If, 
on the other hand, the représentation is only a promise that there 
will at some future time — that is, when slie chooses to présent the 
check, be funds to meet it — then there is no misrepresentation of fact 
unless Becker at the time did not intend to put the drawee in funds, 
before the check should be presented, of which there is no évidence. 

Now a check is undoubtedly a draft, and, in the case of a time draft, 
I suppose no one would say that there was any représentation by the 
drawer that the drawee was in funds in praesenti. Every one knows 
that business usage does not contemplate that the drawee shall be in 

•For other cases see same topic & § numbee in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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funds imtil the draft is due. The trustée makes a plausible argument, 
through what he says is the common custom among brokers in meet- 
ing out of town checks upon their branch offices. He says that it is 
customary for the branch house to wire the New York house that a 
check has been dehvered, and for the broker to put the drawee bank 
in funds by wire before the check goes through the clearing house. 
It is doubtless the custom to deposit checks and so to take 24 hours 
to cash them, and, if that were a part of the engagement so that the 
check could not be presented for payment except at tlie end of 24 
hours, then the check would properly be held to be a time draft; 
and, though the time would be short, it would be also quite proper to 
hold that to give the check was no more than a représentation that at 
the end of the 24 hours the drawee would be in funds. Were that 
the fact, it would be impossible to show fraud or a misrepresentation 
of fact without showing that the drawer did not intend to put the 
drawee in funds when he uttered the check, However, though it is 
the usual custom to deposit checks, it is by no means the inévitable 
custom, nor is there anything implied in the transaction to prevent the 
payée from going at once to the drawee's paying teller and demanding 
payment in cash, or requiring a certification. Unless there is some 
agreement to the contrary, this right of the payée gives him immédi- 
ate control over the funds in the drawee's hands, and he certainly has 
the right to assume that the drawee will be in funds when he appears, 
and that the drawer so means to represent. 

In short, the period of the time of présentation of a check is by no 
means one day, but it is the earliest time within which the check may 
be presented, and that, of course, varies with the facts. In a case 
like that at bar, where the drawer, the payée, and the drawee ail live 
in the same city, and where the payée may cash the check in a few 
minutes, the time is reduced practically to nothing, and it seems to 
me that the drawer must be held to represent that the drawee is al- 
ready in funds, unless he indicates in some way that the check is not 
to be presented at once. It is of no conséquence that the payée may 
wait and so take a chance of the drawer 's and the drawee's continued 
solvency. If the check means that the drawee is in funds now, and 
if the payée accepts it as cash, he may rescind if he was misled, how- 
ever innocently. 

The authorities are not helpful upon this précise proposition. I 
hâve found no case in which the point was taken that there were no 
funds in the drawee's hands at the time the check was given, except 
cases in which there was in addition clear proof of fraud, such as Earl 
of Bristol v. Wilsmore, 1 B. & C. 514; Keable v. Paine, 8 A. & E. 
555. In the other cases the rule seems to be confused with the rule 
which exists in many jurisdictions that delivery by a seller upon a 
cash sale is not of itself a waiver of the condition of payment. I be- 
lieve that this rule is quite wrong in principle (Williston on Sales, 
§ 346) ; nor is there any authority binding upon me. At least such, 
a delivery must be held to be presumptive évidence of waiver and this 
appears to be the rule in New York. Osborn v. Gantz, 60 N. Y. 540. 
That question, however, in the light of the présent facts is immaterial. 
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[2] The last question is as to whether the failure to prove the dis- 
sipation of the proceeds changes the claimant's rights. Whether the 
proceeds are traceable or not, the trustée still has the right to keep this 
stock, even though acquired by f raud, if he will pay the proceeds, or 
the amount of the proceeds, for wliich it was sold. This right he has 
in spite of thé fact that the claimant's assent to a deHvery was pro- 
cured by fraud, because her assent was not necessary to the brokers' 
right to demand the stock at any time upon tender of the proceeds. 
He therefore, even af ter the deHvery is rescinded, retains the right 
which the brokers had to retain the stock upon that condition. 

Corning back now to the failure to prove that the proceeds hâve 
been dissipated, it is apparent that this makes no différence in the re- 
suit, because, if they are not dissipated, the claimant is confined to the 
proceeds, while, if they are, yet the trustée may still retain the stock 
upon paying to her the équivalent. How, then, can the trustée com- 
pîain of a failure to prove that he has not got the proceeds? If he 
has them, he must pay them over but he may keep the stock. If he has 
not got them, he may pay over their équivalent and keep the stock. 
The only change in his position is that, if she had proved that he 
did hâve the proceeds, he would hâve had to pay them, whether or 
not the value of the stock had fallen. That, how ver, is her right, 
not his. Her failure to prove that only éliminâtes her right to insist 
on the proceeds. If he is given the option to pay either amount of 
the proceeds or stock, which option he has even if the proceeds them- 
selves be gone, he is in no worse position than if he had the proceeds. 
Therefore, if an order be entered giving him that option, the issue of 
whethe.r or not the proceeds are dissipated becomes immaterial. 

What I said in the earlier opinion was correct enough, and would 
resuit strictly in compelling the claimant to show that she could not 
get the actual proceeds. Since, however, the amount of the proceeds 
is the précise équivalent of the actual proceeds, it seems to me of no 
conséquence to require proof of a matter, which, while formally 
necessary, makes not the slightést substantial différence in resuit. As 
it does not concefn any one whether the claimant traces and gets the 
actual proceeds, or gets the équivalent sum of money by way of tender 
from the trustée, I shall not require any proof upon the subject. I 
had not carried out the détail of this reasoning before, as it was not 
necessary, while there was no misrepresentation, and while so far 
as appeared the claimant upon delivering the stock had accepted the 
broker's crédit. 

Let an order pass directing the trustée at his option to turn over 
either the certificate or the amount of the proceeds at which the stock 
sold. 
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MINNBAPOT'IS ST. ET. CO. r. CITT OF MINNEAPOLIS et al 
(Circuit Court, D. Minnesota, Fourth Division. April 21, 1911.) 

3L Stkeet RAIT.EOADS (§ 28*) — Franct{Ises— Construction. 

The riglit of a city granting a street ralhvay franchise suhject to the 
riïlit at any time to àeslgnate any other line of railway in the city as 
deiiiancled hy tlie public necessities, and to extend any existing Une. and, 
on the failure of the company to construct and put in opération any line 
dpmanded within a reasonable time fixed by the couneil. to grant to any 
ot;-pr Company the right to construct and operate a street railway in the 
Btroets so desiirnated, can only be exercised by an order wbich fixes the 
tiuje within wliicLi the company must construct and operate any line or- 
flered, and, before the couneil may give another company the right to 
maintain a car line on any street in which a line has boen ordered, it 
must détermine the time within which the company must complète the 
worlî. 

[Ed. Note, — For other cases, see Street Railroads, Dec. Dig. § 28.*] 

2. Stkeet Raileoads (§ 28*) — Fbanohises— Enforcement— Kemedï of Munic- 

IPALITY. 

The sole remedy of a city granting a street railway franchise subject 
to the right to designate other Unes of railway and to extend any exist- 
ing line, sub.leet to the right to grant to any other company the exclusive 
right to operate a street railway in the streets so designated on the com- 
pany failing to comply with the extensions demanded, is on the failure 
of the company to coraply with extension orders, by granting to some 
other compant the right to operate cars on streets on which extension.s 
or new lines bave been ordered. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 28.*] 

3. CoNSTiTUTioNAL Law (§ 241*) — Bqual Pbotection of; THE Law— Munici- 

pal OanlNANCES— Validitt. 

An ordinance directing a street railway company to construct and 
equip tracks on designated streets and put the same in opération does 
not deny the equal protection of the law to the company which accepted 
a franchise, giving the city the right to designate other lines or the ex- 
tension of existing lines as demanded by public necessities. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 700, 
701 ; Dec. Dig. § 241.*] 

4. Injonction (§ 144*) — Resteaining Bnforcement of Municipal Obdi- 

nances— Pleading. 

One suing to restrain the enforcement of a municipal ordinance may 
allège extraneous facts showlng that the ordinance is in ftiet void, and 
the allégations of the bill must be taken as true on motion for temporary 
injunction. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 316, 317, 321; 
Dec. Dig. § 144.*] 

5. COXSTITUTIOKAL LaW (§ 133*) IMPAIRING OBLIGATION OF CONTBACT— 

Fkancitises — Ordinance. 

An ordinance granting a street ralUvay franchise required the company 
at its own expense to remove its tracks when the city desired to make 
any improvement on the streets including the laying of sewers, and re- 
served to the city the power to designate any other line of railway or an 
extension of any existing line as demanded by ttie public necessities. A 
subséquent ordinance, accepted by the company, provided that sewers 
shouliî be built in streets before new lines should be ordered or existing 
lines he extended, and later such ordinance was amended so as to omit 
ail référence to sevv'ers. Held, that the amended ordinance was binding 
on the company though not accepted by it, because the amendment was 
an exercise of the power of the city to regulate the nianner of carrying 

•For other cases see came toplc & § nbmbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe* 
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on the business of the road and the use of tlie streets, and hence an ordi- 
nance directing the construction of a Une over a street in whicli there 
were no sewers was not Invalid as impairing tlie obligation of a contract. 
[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 376; 
Dec. Dig. § 133.*] 

6. Constitutional Law (§ 297*) — Due Peocess of Law. 

Such ordinance was not invalid as depriving the coinpany of its prop- 
erty without due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 297.*] 

7. Street Railboads (§ 28*)^OBDi>fANCEs— Extensions— Validity. 

Where a street railway franchise reserved to the cit'y the right to di- 
rect the construction of new lines and the extensions of existing lines, 
when demanded by public necessities, an ordinance directing the construc- 
tion of tracks nine miles in length could not be adjudged Invalid as arbi- 
trary and unreasonable, on the ground ttat the public necessities did not 
demand the work, the city council having determined that public neces- 
sities demanded the work, and the gênerai manager of the company stat- 
ing that 9% miles of extensions durlng the year would not be unreason- 
able, but within the power of the company to make. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 28.*] 

8. Oonstitutionai. Law (§ 133*) — Due Process or Law— Impairing Obliga- 

tion OF OONTBACT— STBBET RAILWAT EXTENSION— MUNICIPAL OEDEB. 

À street railway coinpany accepting a franchise to operate a street car 
System in a city, subject to the right of the city at any tlme to designate 
other lines of railway as demanded by public necessities, or the exten- 
sions of existing lines, with the right of the city to grant to any other 
company the exclusive right to coustruct and operate a street railway in 
streets so deisignated on the company failing to coinply with the orders 
of the city, may be put to its élection on the adoption of an extension or- 
dinance as to whether it will build the Une ordered or allow another com- 
pany to build it, and any future action by the city in exerclsing its rights 
under the franchise is within the scope of the franchise, and will not de- 
prive the company of its property without due process of law nor impair 
the obligation of a contract. 

[Ed. Note. — For other cases, see Oonstitutionai Law, Dec. Dig. § 133.*] 

9. Constitutional Law (§ 115*)^ — Obligation of Contracts— Législature. 

Resolutions or orders of a city directing a street railway company to 
construct new lines or extend existing Unes are législative acts, within 
the rule that a législative act riiay not impair the obligation of a con- 
tract. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 115.*] 

10. Stbeet Raileoads (§ 6.5*) — Régulations— Municipal Authobity. 

A city granting a street railway franchise may, within the police pow- 
er, regulate the service for public cohvenience, safety, or healt'h. 
[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 65.*] 

11. Stkeet Raileoads (§ 70*) — Régulations— Ordinances—Validity. 

An ordinance of a city limiting the number of passengers on each 
street car to 75, and imposing a penalty for its violation, is a valid exer- 
cise of the power of the city to regulate street car service of a company 
having a francliise to operate a street car System in the city. 

[Ed. Note.— For other cases, see Street Railroads, Dec. Dig. § 70.*] 

12. Stbeet Raileoads (§ 70*) — Régulations— Obdinances-Validity. 

A provision in a city ordinance limiting the number of passengers on 
street cars tliat the coinpany shall post in its cars the number of people 
to be reasoiiably carried in each car is valid. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 70.*] 

•For other cases see same topic & g numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



MINNEAPOLIS ST. RT. CO. V. CITT OF MINNEAP0LI8 447 

33, Street Bailkoads (§ 70*) — Régulations— Okdinances—Validity. 

An ordinance requiring a street railway eompany, having a francliife 
to operate street cars in a city subject to the duty to furnish and run a 
sufficient number of cars to accommodate tbe traveling public on aU 
streets which they oceupy for raihvay purposes, to coutinuously provide 
and operate on eacti car line a sufficient number of passenger cars to re- 
çoive and carry ail persons desiring transportation witliout adniittins 
into the car more passengers tban tlie carry ing capacity thereof. does no 
more tban déclare obligations imposed on tbe conipany by the fraueliise, 
and is not invalld as subjeeting tbe eompany to a forfeiture of its fran- 
chise for failure to comply with tbe ordinance. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 70.*] 

14. MONICIPAl COBPOEATIONS (§ 661*) — -CONTROL OF StREETS— l'OUCE PoWER. 

Where the state commits to a city the eare of its streets and the en- 
forcement of ail régulations for controUing fhe opération of street cars 
thereon, the city bas the exclusive rigbt to regulate the streets, not only 
for the people who live there, but for ail who corne there. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent'. Dig. §S 
1432, 1434-1437 ; Dec. Dig. § 661.*] 

15. Stkeet Railboads (§ 70*) — Regulations-'Ordinances. 

An ordinance providing that when any passenger shall be admitted into 
any street car in excess of the carrying capacity thereof as deflned, tb«ï 
eompany shall forfeit a speeifled sum for each passenger so admitted, 
merely provides for a penalty for receiving persons in excess of the speci- 
fied number, without requiring or authorizing it to receive more tban 
such number, and the ordinance is valid. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig, § 70.*] 

16. Steeet Raileoads (§ 70*) — Régulations— Ordinances. 

A city ordinance which prohibits a street railway conipany from adiuit- 
ting passengers on any of its cars in excess of the carrying capacity of 
the car as deflned, relates only to the city, and only prohibits the eom- 
pany whlle in the city from taking on passengers after the prescribed 
number has been reached, and is not Invalid so far as it aftects interur- 
ban business and the eompany may bring into the city a car carrying 
more passengers than the maximum. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 70.*] 

17. Street Railroads (S 70*) — Régulations— Ordinances. 

A municipal ordinance prohibiting a street raihvay eompany from ad- 
mitting passengers into any of its cars in excess of the carrying capacity 
thereof as defiued is not invalid for failing to provide for extraordinary 
occasions, and, where an extraordinary occasion arises, it may défend a 
violation by establishing the facts. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 70.*] 

18. Street Railroads (§ 70*) — Régulations— Ordinances. 

The proviso in an ordinance fixing the maximum number of street car 
passengers, and imposing a penalty on the street car eompany for a vio- 
lation thereof. that eompany shall not be liable to the penalty in any casp 
wherein another car on the same line proceeding on the same track and 
in the same direction and containing fewer passengers tban the carrying 
capacity, shall at the time be within 300 feet of the point where the ex- 
cess passenger is admitted, does not impose any obligation on the coni- 
pany, and does not require it to run its cars 300 feet apart, but merely 
relleves the eompany from the obligation imposed on it in another i)art 
of the ordinance, and the proviso is not violative of the fédéral Consti- 
tution. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 70.*] 



*For otlier cases see eame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



as 189 FEDEBAL BSFORTEBE 

19. iNJUNCTioir (5 85*) — Obdinances. 

An ordlnanee regulatlng street car service, anfl flxlng the maxlmam 
nnmber 6t passengem permltfed on cars, must be obeyed at the expense 
of tbe street rallway company, and It cannot restraln the enforcement of 
tbe ordlnanee on the ground that obédience to It wlU necessltate an enor- 
mous expense where the claim that such expense wIU be Incurred résulta 
froni an erroneous construction of the ordlnanee. 

[Ea. Note. — For other cases, see Injunctlon, Cent Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

20. INJUNCTION (S 144*) — PLEADINGS— CONSTBUCTION. 

Though a motion for temporary injunctlon to restraln the enforcement 
of a municipal ordlnanee must be determined by the allégations In the 
bill, yet where the allégations are based on an unwarranted construction 
Of the ordlnanee, the court must disregard the allégations. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dig. §§ 316, 317, 321 ; 
Dec. Dig. § 144.*] 

In Equity. Suit by the Mînneapolis Street Railway Company 
against the Cîty of Minneapolis and others. Motion for temporary 
injunction denied. — 

N. M. Thygeson and J. C. Michael, for complainant. 
D. Fish, for défendants. 

WILIvARD, District Judge. After hearing the arguments of re- 
spective counsel, the court rendered the foUowing décision, orally: 

I will follow the order pursued by counsel, and in discussing the 
two branches of this case, I will take up first the so-called construction 
and extension ordinances. 

[ 1 ] Section 3 of the original ordinance of 1875 provides as f ollows ; 

"The city councU may at any tlœe designate any other Une of railway in 
the said city as a Une demanded by the public necessities; and may àiso 
designate an extension of any exlstlng Une or Unes. 

"And in case said company, upon belng notifled of such désignation shall 
not wlthln such reasonabie tlme as shaU be flxed by the city council, con- 
struct and put in opération such Une, then the elty council may charter to 
any other company the exclusive right to construct and operate a street 
rallway in the street or streets so designated." 

I eliminate from this discussion ail the ordinances passed prior to 
1911. I do so, because in ail of them, except two, there is no attempt 
whatever to fix any time within which the street railway company 
must complète the line. Thèse ordinances on their face, so far as they 
are an attempted compliance with section 3 of the ordinance of 1875 
are completely null and void, impose no obligation or liability upon 
the company, and furnish no ground for the claim on the part of the 
company that they impair in any way the obligation of its contract 
with the city, or deprive it of its property without due process of law. 

There is one ordinance which directs the company to commence 
construction forthwith, but that is not in compliance with the terms 
of section 3. The ordinance relating to the Franklin Avenue line re- 
quires the company to commence construction by April Ist, but no- 
where in that ordinance is there any détermination of the time within 
which the line shall be completed; and that is an essential feature of 

*Sai other cases lee «ame topic & i numbeb in Dec. ft Am. Dlga. 1907 to date, & Rep'r Indexes 
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section 3. Before the city council can give another company the right 
to maintain a car line upon any street in the city on which an extension 
has been ordered, it must détermine the time within which the com- 
plainant company must complète such extension. That has not been 
donc in any of thèse ordinances passed prier to 1911. They are ail 
entirely worthless and inoperative, in so far as they attempt to impose 
any duty upon the railway company. I should require considerably 
more argument than I hâve heard now before I should be convinced 
that the street railway company, under the terms of the varions or- 
dinances now existing, could be compelled by the city to make any 
extensions, or to construct any new lines. My présent opinion, whicla 
of course may be changed by future argument, is that there is no such 
power in the city. This point was not overlooked when the original 
ordinance of 1875 was made. Not only was there a provision with 
regard to new lines, but there was a provision in section 2 with regard 
to other lines, and that section expressly required the company to 
con3truct lines upon determined streets, required them to be completed 
w-thin a specified time, and provided if they were not completed within 
that time that ail the rights of the company given by the charter should 
be lost. But when they came to treat of extensions and new lines, 
while they provided that they might be ordered, they made no pro- 
vision that the city council might compel their construction, neither did 
they make any provision if the new lines were not constructed and 
such extensions were not made that the company should forfeit ail its 
rights under the charter. The remedy was made spécifie and was set 
forth in terms. 

[2] The ordinance indicates plainly that the only remedy which the 
city had then, and has now, was and is the granting to some other 
company the right to maintain street cars upon thèse streets as to 
which extensions or new lines had been ordered. To my mind, that 
is the only remedy. There is no power in the city council to compel 
the construction of thèse new lines. It is said that that remedy is 
valueless, that it is worthless ; that no other company would take a 
charter to construct thèse extensions or new lines. Whether this is 
true or not is of no importance. The parties made the contract as it 
now is, and they are bound by it. But it may be added that at the time 
the contract was made it was not an absolutely inadéquate remedy. 
Those were the days of horse cars. They were not the days when 
street railways were operated from a central plant which required the 
expenditure of an enormous amount of money for its construction. 

There is, moreover, another provision in section 4 of the ordinance 
which makes the remedy apparently of more value than it appears 
on its face to be. That section specifically provides that any company 
to which a charter was granted to construct lines on a street in which 
the présent company refused to make construction should hâve the 
right to use the rails and tracks of the old company under such terms 
as might be determined by the district court of Hennepin county. 
So I do not think it can be said that when that contract was made it 
was entirely one-sided. I say this is my présent opinion upon that 
189 F.— 29 
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branch of the case ; but it is not necessary to décide the question 
now, b.ecause in my judgnient we hâve not yet reached it. 
, Itis.claimed.by the cornplainant that the four or five — four, I think 
-nordinahces passed in, 1911 are void because they impair the obliga- 
tion of , tb|e contract. be'tween the company and the city, because they 
deprive the. company of its property without due prpcess of law, and 
because, they- deny the company the equal protection of the law. 

,[3]: I:shaîl, dismiss the last claim without any further considération, 
because. t, think there is absolutely nothing in it. But upon the first 
two çlaims it, is necessary to consider the précise terms of the ordi- 
nances which.are thus assailed. I will take as an example Exhibit M. 
That ordinarice was approved on the 17th day of March, 1911, and 
provides for ap extension of the line upon Plymouth avenue, from the 
terminus of the, ^présent car line on said avenue west to Sheridan 
avenue. 

The ordinance commçnces by declaring : 

"That Street car service is drananded by the public necessities upon the 
following na.med, avenue." 

— and then sàys : 

"TÎiât the Minneapolis Street Railway Company be and ît is hereby au- 
thorized aitd dlrected to lay, construct, and equip a double track electrlc 
Street railway upon aBd over said Plymouth avenue," etc., "and to put the 
same in operaticm, within the period hereinafter prescribed, as a part of its 

city streefi ,qar System." 

The ordinance further provides (and I call it an ordinance although 
it is denomiriatèd â resolution): ' 

"That the period of five ' nionths immediately following the passage of 
thèse resolutions be and is hereby deelared to be, in the judgment of this 
council, a reaeonable finie within which to complète said construction and 
equipment.'' ;,.,.. 

That is ail thèrè is of the ordinance. It does not in any way indicate 
what the city. proposes to do if the company does not comply with the 
ordinance. It does not order or direct any ofScer of the city to take 
any action whatever. It simply déclares that the public necessities 
demand this construction, fixes the lime within which the construction 
shall be made; and orders the company to make it. 

Now, whereîn does that ordinance impair the obligation of the con- 
tract between the company and the city, or in what way does it deprive 
the company of its property vvithout due process of law? It is an 
ordinance-^a resolution — passed in strict conformity with section 3 of 
the ordinance -of 1S7;5. But it is said that it violâtes the contract in 
the respects clftinied, because upon some of thèse streets it is made 
to appear by th^ bill that sewers hâve not yet been laid; and it is 
claimed that by the terms of the contract between the parties no exten- 
sions can be ordefed until sewers hâve been laid. 

. [4] Of course it is entirely proper for the orator to allège extrane- 
ous facts which show a resolution passed by the city council to be in 
fact void. ; So I inust take the allégations of the bill with regard to 
the nonexistence of sewers upon any of thèse extensions to be true. 
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[5^ G] Législation vvith regard to sewers appears in the original 
ordinance. By that ordinance the company was bound at its own 
expense to remove its tracks whenever the city desired to make any 
improvements on the streets, including the laying of sewers. But in 
the ordinance approved December 29, 1892, there is the foUowing: 

"Sewers shall be built in ail streets before new lines shall be ordered, 
or existing lines shall be ordered extended thereon, and said company 
shall only be required to construct the lines so ordered between the Ist of 
Aprll and the Ist of November." 

That ordinance was accepted by the company, and the ordinance 
itself provided that it should not take efifect until so accepted. It re- 
lated to transfers, and why this matter of sewers was put in does not 
appear ; but it was put in there, and of course it was binding upon the 
city as tong as it stood there. But on July 28, 1893, an ordinance was 
passed over the mayor's veto, amending section 6, which was the sec- 
tion treated of in the ordinance of 1892, and as so amended the 
provision in regard to sewers was omitted ; so that, as the law now 
stands, there is no provision requiring the city to lay sewers in the 
streets before the street car company can be ordered to construct new 
lines or extensions. It is claimed, however, by complainant that this 
ordinance of 1893 was never accepted by the company, and conse- 
quently, it cannot in any way afïect the rights which were granted to 
it with respect to sewers by the ordinance of 1892. Upon that sub- 
ject I consider the opinion of the Suprême Court in a case between 
thèse same parties, the City of MinneapoHs v. Minneapolis Street 
Railway Company, 215 U. S. 417, 30 Sup. Ct. 118, 54 h. Ed. 259, as 
conclusive. 

Section 8 of the ordinance of 1890 provides as follows: 

"In the construction, maintenance and opération of said lines of street 
ralliway, said Minneapolis Street Railway Company, its successors and as- 
slgns, shall at ail times be subject to ail the conditions and limitations 
and other provisions of an ordinance eutitled 'An ordinance anthorizing 
and regulatlng street rallways in the city of Jtinneapolis,' passed July 9, 
1875, and approved July 17, 1875, as the same has beeu amended and is now 
in force, and ail otber ordinances of said city now in force or hereafter 
adopted, so far as applicable." 

It was held in the case cited that that ordinance giving the city 
power to regulate by future ordinances the construction, maintenance, 
and opération of ail lines did not give the city power to regulate fares, 
so as to infringe the contract, or take away what had been secured in 
that respect by the ordinance of 1875. Precisely what was meant bj' 
the words "construction, maintenance, and opération" was decided 
in that case, where it was said on page 435 of 215 U. S., page 125 of 
30Sup. Ct. (54L. Ed. 259): 

"The right to future control under section 8 was to incUide the 'construc- 
tion, maintenance and opération' of the Une of the street railway company. 
DId this undertaking hâve the effect to abrogate the contract right already 
existing, and to subject the company for the future as to the right to charge 
fares, to the discrétion of the city councll? Or, do the terms "construction, 
maintenance and opération' hâve référence to the manner of carrying on the 
business of the road, the laying of its tracks, the use of the streets, the 
keeping up of the equipment, the safety of the passengers and the public. 
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and sîmllar matters not Involving the rlght to charge fares? We thlnk thèse 
terms tefer to the latter class of rights and privilges. Such is the im- 
port of the words used, and the subject of rates of fare Is not mentioned-" 

I think that is conclusive upon this question. It is distinctly held 
there, as, I understand it, that the city council has the right by future 
ordinances to regulate and control the manner of carrying on the 
business of the road, the laying of the tracks, the use of the streets, 
and the keeping up of the equipment. When we consider the meaning 
of the- temi "use of the streets," we must conclude that it includes 
the question' whether the tracks should be laid before the sewers are 
put in, or after they are constructed. So I eliminate from the con- 
sidération of this matter the question with regard to sewers, because I 
consider that the ordinance of 1893 was binding upon the company, 
although not accepted by it. 

[7] It is further claimed that the resolution or ordinance Exhibit M 
is invalid because it is arbitrary and unreasonable, because the public 
necessities do not demand any such extensions as are ordered. Upon 
tliat point it is important to notice that section 3 of the ordinance of 
1875 provides that the city council may at any time designate any 
other line of railway in the said city as a line demanded by the public 
necessities. It would be going a great way for the court, after the 
council has determined that the public necessities do demand an exten- 
sion, to say that they do not demand it. Of course, there may be cases 
where the action of the city council is so arbitrary and entirely un- 
reasonable as to impose that duty upon the court. If, for instance, 
the city council should order the construction of a line of railway upon 
every street in the city, no court would for a moment hesitate to say 
that such action was arbitrary and unreasonable, and that such a 
burden could not be imposed upon the company. But that is not this 
case. Hère the ordinances ordered extensions amounting to some nine 
miles of track, and the city council has declared that the public neces- 
sities demand such extensions. We hâve also évidence that the gên- 
erai manager Qi the street railway company has stated that 9j4 miles 
of extensions during the présent year (I do not remember the exact 
words), but that the expense of putting in that amount would not be 
unreasonable, and that it would be entirely within the power of the 
company to make such extensions. Under thèse circumstances it is 
impossible for me, and I think impossible for any court, to say that 
this ordinance Exhibit M, or the ordinances taken together, are so 
arbitrary and unreasonable as to deprive the company of its property 
without due prôcéss of law, or are such as would impair the obliga- 
tion of the contract between the parties. 

Référence has been made to the case of the Northwestern Télé- 
phone Company against the city of Minneapolis reported in 81 Minn. 
140.^ That was a case in which the city council had ordered that the 
wires of the Téléphone Company be put underground through a large 
extent of territory in the city. It was alleged in the bill, as I remem- 
ber (I hâve not examined the case for some months), that the action 
of the city council was arbitrary and unreasonable, and that the public 
necessities did not require any such action. To that bill there was a 

«83 N. W. 627, 86 N. W. 69, 63 L. R. A. 175. 
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demurrer and the court said, that the city, by its demurrer, admitted 
that the action was arbitrary and unreasonable. My understanding 
of the final décision in the case is that it was based upon the alléga- 
tions contained in the bill. 

[8] It is further said, admitting that the only remedy which the 
city has hère is the right to grant to another company a franchise to 
make thèse extensions, that the city cannot put the company to its 
élection now as to whether it will build, or will allow another company 
to build, them. But that is the very élection which they agreed to 
make when they accepted the terms of section 3 of the original ordi- 
nance. They agreed, then, if the city should order an extension 
made which the public necessities demanded and it was not constructed 
within the time fixed, that the city council might grant to another com- 
pany the right to make that extension. 

[9] I assume for the purpose of the argument that thèse resolutions 
or ordinances are législative acts, and I think they are, as a matter of 
fact. I think they go beyond mère executive or administrative action. 
They détermine something which is within the législative power. But 
with that assumption, in what way do they now impair the obligation 
of the contract, or in what way do they now deprive the company of 
its property without due process of law, assuming that they are invalid? 
The time when the city, if they are invalid, will deprive this company 
of its property will be when the council takes some future action 
against the company for its failure to comply with thèse resolutions. 
If the company does fail to comply with them, and the city council 
then grants a franchise to another company, the time will hâve arrived 
when the company could take some action, and it could then make a 
valid assertion that its contract rights bave been impaired. If the 
order directing the construction was invalid, then the order granting 
the franchise would be invalid. Then would be the time for the com- 
pany to bring such suit as this; but, in my judgment, that time has 
not yet arrived. The legality of thèse resolutions must be determined 
from what they show upon their face. It is only a législative act that 
can impair the obligation of a contract. Such an act must be an act 
of the Législature, or of some board which has been given by the 
Législature législative power. Ordinance Exhibit M relates simply 
to the building by the company of a new line. This is the only action 
which the council has taken. Any future action taken by an officer 
of the city, relying upon this ordinance, would be entirely without 
its scope, and would not be an act impairing the obligation of a con- 
tract, and would not deprive the company of its property without due 
process of law, for the ordinance on its face contemplâtes no future 
action. 

The fourteenth amendment does not déclare that no man shall be 
deprived of bis property without due process of law, but that no state 
shall deprive any person of his property without due process of law. 
If an officer of the city without any législative authority from the 
council or from the state undertake to deprive this company of its 
property without due process of law, its remedy is in the district courts 



454 , , 189 FEDERAL REPORTEU 

tof this State, and it can there assert its rights against any one invading 
'thenjV 

Jhere is jan allégation îri the bill that the city has threatened to for- 
feit tHe rights of the comjpany to its franchises on the lines extended. 
But no such threatened action on the part of any city officiai would 
bè warranted by this resolution Exhibit M. Upon this branch of the 
suit Des Moines v. City Railway Company, 214 U. S. 179, 29 Sup. Ct. 
553, 53 t. Ed. 958, and also the case of the St. Paul Cas Light Com- 
pany V. St. Paul, 181 U. S. 142, 21 Sup. Ct. 575, 45 L. Ed. 788, are 
in point. 

The latest utterance upon the subject is found in the case of the 
Atchison, T. & S. F. Ry. Co. v. City of Shawnee, 183 Fed. 85. That 
being a détermination of the Circuit Court of Appeals of this circuit; 
the décision is bf course biriding upon this court, but the resolution in 
that case goes much farther than the resolution in this case. It was 
there said : 

"It is more than a mère deélaratlon of the attitude of the city and a 
direction to its law officer to brîng suit in court. It not only dénies the 
Company has any right or title to the street arising from a lawful vaca- 
tion, but deman,ds. that it shall assume the burden of opening it up and 
restoring it, to public travel. The resolution is militant, not merely 
ideclaratory." " ' ; 

In other wordis, it was a détermination by the city of Shawnee that 
the railway company had; no right whatever to a pièce of land which 
it in f act owned. For thèse reasons I haye come to the conclusion that 
the bill furnishes no authority at ail for holding that the ordinances 
or résolutions' tp which I hâve , ref erred, and which are limited as I 
said before to those passed in 1911,; are null and void. They are in 
my judgment valid, and, being vahd, there is no ground upon which 
a temporary injunction can be issued. 

[10] That disposes of the fîrst branch of the case, and I corne now 
to the second branch, which relates to what is called the service or- 
dinance. The law upon this subject is well settled, and I read from an 
opinion in the case of the Edison Electric Light & Power Company 
of St. Paul and St. Paul Cas Light Company v. Blomquist et al., 185 
Fed. 615, rendered by me on the ,20th of March of this year: 

"The law governing the rights of city counclls to regulate public service 
corporations is not doubtful. In Northern Pacifie Èailway v. Duluth, 208 
TJ. S. 583 [28 Sup. Ct. 341, 52 L. Ed. 6301, it appeared that the railway com- 
pany after considérable negotlation with the city, in which it denied its obli- 
gation to build a viadu«t, In 1891, entered into a contract with the city, 
which contract provided that the city should build the vladuct, and that 
thç railway company should contribute to the expense of its construction 
$50,000. The city Undertook for a period of 15 years to malntaln the bridge 
over the railway's right of way. In 1903 the vladuct and Its approaches 
having become dangerous to public use, the city adopted a resolution re- 
qulring the railway company to repair the bridge, and commenced proceed- 
ihgs by mandamus to compel it to make such repftirs. It Avas held by the 
Suprême Court that the railway company could be compelled at its owu 
expense to repair the viaduct, notwithstanding the contract previously made." 

In West Chicago Railroad v. Chicago, 201 U. S. 506, 26 Sup. Ct. 
518, 50 L. Ed. 845, it appeared that the railroad company under the 
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authority of the city council of Chicago had built a tunnel under the 
Chicago river. After the completion of this tunnel it became neces- 
sary to deepen the channel of the river, for the purpose of public navi- 
gation, and to lower the tunnel. It vvas held that the ordinance of the 
city requiring the railroad company to do this at its own expense was 
vaiid. The court said on page 526 of 201 U. S., pages 523, 524 of 26 
Sup. Ct. (50 L. Ed. 845) : 

"What the city aslis, and ail that It asks, is that the railroad company 
be reqiilred, in the exercise of its rights and in the iif-e of its property, 
to respect the public needs as declared by compétent aiithority, uiion reason- 
able grounds to exist. This is not an arhitrary or unreasouable demand. 
It does not, in auy légal sensé, take or appropriate the compauy's property 
for the public beneflt, but only inslsts that the company shall not use Its 
Xiroperty so as to iuterrupt navigation." 

In Nevi^ Orléans Cas Co. v. Drainage Comm., 197 U. S. 453, 25 Sup. 
Ct. 471, 49 L. Ed. 831, it was held that the changing of the location 
of gas pipes, at the expense of the gas company, under the streets to 
accommodate a system of drainage, did not amount to a deprivation 
of property without due process of Izvf. 

In Cincinnati, Indianapolis & Western Railway Company v. City of 
Connersville (November 28, 1910) 218 U. S. 336, 31 Sup. Ct. 93, 54 
h- Ed. 1060, the court said: 

"The question as to the right of the railway company to be reimbursed 
for any moneys necessarily expended in construeting the bridge in ques- 
tion is, we thlnk, concluded by former décisions of this court. * * * The 
railway company accepted its franchise from the state, subject, necessarily, 
to the condition that it would eonform at its o\vn expense to any régula- 
tion.?, not arbitrary in their character, as to tlie opening or use of streets, 
which had for their object the safety of the public, or the promotion of the 
public convenience, and which might, from time to time, be established 
by the rhuniclpality, when proceeding under législative authority, withln 
whose limlts the comiKiny's business was conducted." 

The court further said in that case: 

"This court bas said that 'the power, whether called police, govern- 
mental, or législative, exists in each state, by appropriate enaetments not 
forbidden by its own Constitution or by the Constitution of the Unitert 
States, to regulate the relative rights and dnties of ail persons and corpora- 
tions within its jurisdiction, and therefore to provide for the public con- 
venience and the public good.' " 

[11] Under that statement of what the law is, I corne now to con- 
sider whether a simple ordinance limiting the number of people that 
the company can carry in its cars can^be vahd. Would an ordinance 
which only said that 75 people and no more should be carried in a car 
be valid? Upon that point I can entertain no doubt. It seems to me 
that it is clearly within the power of the city council, in the exercise 
of those functions which the state bas committed to its care, to make 
such a provision. It is not necessary to discuss from a practical stand- 
point the evils which come or resuit from overcrowded street cars. 
An ordinance of that kind, saying no more than that the company 
should not receive more than 75 persons in one of its cars would be 
valid, and an ordinance which imposed a penalty for receiving more 
than that number would be also valid. I say 75 persons, and I say that 
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because 75 is about the number which the company can carry under 
this ordinance. There bas been no claim from counsel that if the 
ordinance is valid the number 75 is an unreasonable number, and I as- 
sume that it is not unreasonable. The city council has determined that 
it is a reasonable number, and there has been no contention to the 
contrary. Such an ordinance as that being valid, the question is, Is the 
ordinance hère sought to be enforced valid? I will take up the sec- 
tions as they appear in the ordinance. 

[12] No serions complaint is made as to section 1, which simply 
requires that the company post in its cars the number of people to be 
reasonably carried in each car. If such an ordinance is valid, I see 
no objection to that section. 

[13] Section 2 provides that from and after April 15, 1911, be- 
tween certain hours, "said Minneapolis Street Railway Company shall 
continuously provide and operate upon every part of each car line 
maintained by it within said city of Minneapolis a sufficient number 
of passenger cars to receive and carry ail persons desiring transporta- 
tion thereon, without admîtting into any such car more passengers than 
the carrying capacity thereof. Provided, that for ail the purposes of 
this ordinance two children under the âge of six years, présent in any 
car, may be counted as one adult." 

What does that section contain more than is contained in one of the 
prior ordinances? When we turn to the original ordinance of 1875 
we find that by section 12 : 

"It shall be the duty of the company to furnish and run a sufficient 
miinber of cars to accommodate the traveling public, on ail streets which 
they shall use and occupy for railway purposes." 

The city has the right to limit the number of people to be carried 
in each car ; and section 2 of this ordinance does no more than section 
12 of the ordinance of 1875, namely, to require the company to furnish 
cars for people desirous of transportation. 

It is to be observed, and it is a very important point, that no penalty 
whatever is by this ordinance imposed upon the company for a failure 
to comply with section 2. No penalty was imposed upon the company 
by the original ordinance for a failure to comply with section 12. The 
company is not subject to any fine. But it is said that the company 
is subject to forfeiture, and that the state can commence an action if 
the company fail to perïorm the functions which it agreed to perform. 
That was exactly what the state could bave done at any time, and this 
ordinance does not for the first time create that right. To say that 
this ordinance interfères with the right of the state to maintain such a 
proceeding is to say that which would not be justified either by the 
îaw or by the facts. 

[14] The state has committed to the city of Minneapolis the care 
of its streets, and the enforcement of ail régulations for controlling 
the opération of cars upon its streets. It has the exclusive right to 
regulate its streets, not only for the people who live hère, but for ail 
people who come hère. The complainant's claim that a résident of Lac 
Qui Parle county coming to Minneapolis has rights in the streets given 
by the state which the city cannot take away is entirely unfounded. 
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[15] Now I corne to section 3 of the ordinance which says: 
"Tliat whenever any passenger shall be admitted into any of said cars 
in exct'ss of the earrying capncity thereof as in said ordinance defined, said 
Mlnneapolis Street Ealhvay Company shall forfeit and pay to the clty of 
Minneapolis the sum of $50 for each and every passenger so admitted." 

I omit for the présent the proviso in that section. What does that 
section provide so far? It provides no more than if the company 
receives persons in excess of 75 into a car it shall pay $50 for each 
person in excess of that number. There is nowhere found in that sec- 
tion any provision reciuiring or authorizing the company to receive 
more than 75 persons. It expressly forbids the taking into a car of 
more than 75 persons; and expressly forbidding that, of course it 
altogether abolishes and entirely puts to one side any obligation on the 
part of the street railway company to stop to take on passengers when 
there are more than 75 persons in a car. The street railway company 
with 75 persons in one of its cars has the right to refuse to carry any 
more passengers in that car. 

Counsel speaks of the common-law obligation of the company to 
stop at crossings and take on passengers; but hère the common-law 
obligation to do that has been modified and necessarily restrained, 
and practically abolished by this ordinance. The city council has the 
right to regulate the running of street cars in that respect. If it says 
in the exercise of its power, as it may say, that after 75 people are 
in a car no more shall be taken on, that would undoubtedly relieve 
the company of its obligation to stop and take on passengers. The 
company would hâve a perfect right to run a car from one end of 
the line to the other, if there are 75 people in it, without stopping any- 
where except to allow passengers to alight. This ordinance does not 
require the company to stop a car after 75 people are in it, and im- 
poses no penalty if it refuses to do so. 

[16] It has been argued that the ordinance is invalid, because, so 
far as interurban passengers are concerned, it would require the stop- 
page at the city line of a car having more than 75 persons in it coming 
from St. Paul, and the ejectment of some of the passengers. There 
is nothing whatever in the ordinance which would justify any such 
construction. It relates to the city of Minneapolis, and the only pro- 
hibition is that the company shall not in the city take on any passen- 
gers after the prescribed number has been reached. It does not 
prohibit them from bringing into the city of Minneapolis a car with 
80 to 100 people on it. 

[17] It has been suggested that this ordinance is defective in not 
providing for extraordinary occasions, such as football games, baseball 
games, grand opéra, and entertainments of that nature, when there 
are a very large number of people to be carried. But the ordinance 
does not in any manner change the law in respect to those matters 
from what it is now. The law does not compel the company to take 
on thèse people if the car is crowded (and in contemplation of the 
law more than 75 passengers would crowd a car) under a penalty for 
not doing so ; neither did the old law before this ordinance was passed 
make any such requirement. 



458 189 FEDERAL REPORTER 

It was suggested în the, argument that on the occasion of a grand 
opéra efitertainment in St. Paul people from Minneapolis on one day 
ail returned on the Selby-Lake line, which was swamped thereby, and 
that on the next day they ail returned on the Como-Harriet line, and 
the conséquence was that those cars were overcrowded. It was urged 
that it would be a great hardship if the street railway company were 
liable in that case for not furnishing cars sufficient to meet the de- 
mands of the traffic. Under the lavv as it stood at the time of this 
occurrence, the company was subject to a suit by the state for its fail- 
ure to comply with section 12 of the ordinance of 1875. But in such 
a casé it would hâve been undoubtedly a complète défense to show 
that the occasion was .an extraordinary one. So. under the new 
ordinance, if there should be at an uriusual hour or occasion an ex- 
traordinary demand for cars, and the company should not be ab!e to 
furnish them, it would be liable to a suit by the state. But, it would 
be a complète défense to say that the demand was extraordinary. In 
any event, however, this ordinance nowhere imposes any penalty upon 
the company for a failure to furnish sufficient cars either for this or 
for any other occasion. 

[18] No\y, I corne to the proviso contained in section 3, which dé- 
clares as' follows : 

"Provided, that such payment shall not be reqnired in any case wherein 
anothér éar oh the saine Une, proceeding on the same ti'ack and in the same 
direction and coutainiug fewer passeiigers than the carrying capacity there- 
of; shall at the time: be wlthin 300 feet of the point where said excess 
pap.seriger is admitted." ;. ; 

. That, tomy, mind, is the weakest part of the ordinance, and shows 
that the çity council expressly allowed the public to do what they re- 
fttsed to allqw the stri^et ;car company to do. They refused to allow 
the company to overcrowd its cars, but did allow the public to do so. 
I can see no reason whatever for any such proviso in the ordinance. 
If it is an evil to crowd 150 people into a car, it is just as much of an 
evil when there is another car within 300 feet as it is when there is 
another car following witliin 600 feet. I see no défense whatever for 
that proviso. But the fact that I see no reason for putting that proviso 
into the ordinance is no ground for saying that the whole ordinance 
is unreasonable, or that the company has been deprived of its property 
without due process of law, or that the ordinance impairs the obliga- 
, tion of the contract bet^yeen the street car company and the city. 

What does this proviso in fact require? It has been said that it 

• requires the company to run its cars 300 feet apart during the hours 

named in the ordinance. I find no provision of that kind whatever 

. in the ordinance. There is nothing in the ordinance in this section 3 

or in the proviso, from which any such requirement as that can be 

^ spelled out. The ordinance in section 2 says that the company shall 

. furnish cars sufficient in number for the convenience of the, public; 

. but it nowhere says that they shall be run 300 feet apart. The fact 

. is that, so far from the proviso imposing an obligation upon the com- 

[pany, or depriving it of its property without due process of law, it 

relieves the company from the obligation imposed upon it in _another 
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part of the ordinance. In, other words, the city did not go as far as 
it miglit hâve gone. It might hâve prohibited the Company from re- 
ceiving more than 75 persons in a car at any particular timé, whether 
there was a car f ollowing it or not ; but by this proviso it relieved the 
Company frorn such obligation, and said tliat it might receive, nncler 
certain circumstances, more persons in a car than 75. While I think 
the proviso is entirely unjustiiiable from the standpoint of pubUc 
policy, yet I see nothing in it which vvoukl justify the court in declar- 
ing tha't it infringes the Constitution of the United States. ]t is not 
for the court to make régulations, that duty is intrusted to the légis- 
lative power. Ail the power which. this court has in a case of this 
kind is simply to détermine whether the Législature has violated any 
constitutional provisions. 

[19] The décisions to which I hâve heretofore called attention dé- 
fining the powers of city councils hâve declared that where the régu- 
lations are for public convenience, public saf ety, or public heakh, they 
are proper régulations with which the companies must comply. Those 
décisions also hold that a company must comply with thèse régulations 
at its own expense, no matter what that expense is. It is readily seen 
that in the case of West Chicago Railroad v. Chicago, which involvéd 
the construction of a tunnel under the Chicago river, the expense 
must bave been very large; yet that expense being required by the 
public in the interest of navigation, was cast upon the company and 
not upon the city. So in the New Orléans Case, the expense pf the 
removal of the gas pipes in the streets of the city to âccommodate the 
System of drainage must hâve been very great; yet that burden was 
cast upon the company and not upon the city. So it would seem thât 
the question of the expense to which a company is put în ordèr to 
comply with the terms of an ordinance, is not important. 

But, waiving that point, I am asked to consider the expense to 
which this company would be put in complying with this ordinance, 
as far as it appears from the proper allégations in the bill. It is al- 
leged in the bill that the ordinance would require the purchase of 2,400 
cars, and the employment of many more employés, and that the total 
expense thereof would be over $14,000,000. But it is admitted thât 
such estimate is based upon a construction of the ordinance which re- 
quires cars to be run on every line 300 feet apart during the hours 
named. That construction is not warranted by anything found in thé 
ordinance. There is no ground for saying that the company is re- 
quired to run cars 300 feet apart; and there is no ground for sàying 
that it is required to buy cars sufficient in number to fulfill such a 
condition. This statement as to expense being based upon that as- 
sumption, and that assumption being incorrect, it follows that there 
is no allégation in the bill which the court can consider as to what the 
additional cost to the company would be, in order that it might comply 
with the terms of the ordinance. It certainly cannot cost anywhere 
near the sum alleged in the bill, because the sum mentioned is arrived 
at by an entirely inaccurate assumption. 

[20] It is said that the case must be determined by the allégations 
in the bill. That is true, but where the allégations in the bill are based 
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upon a construction of the ordinance which, upon the face of that 
ordinance, is seen to be unwarranted, then it is the duty of the court to 
disregard the allégations of the bill. 

The case from the city of Détroit was much commented on by coun- 
sel for the complainant. But ail argument of that kind is completely 
answered, by reading the first section of the ordinance there in ques- 
tion. That section is as follows : 

"Every person, flrm or corporation operating cars upon the streets of the 
city of Détroit shall, between the hours of 5 o'clock a. m. and 8:30 o'clock 
a. m., and between the hours of 11:30 a. m. and 2 o'clock p. m. and between 
the hours of 4:30 o'clock p. m. and 6:30 o'clock p. m., Sundays excepted. 
provide a sufficient number of cars of sufficlent capaclty to accomniodate 
and provide for the transportation of passengers, so that no car, in con- 
séquence of the failure to so provide, shall carry a greater number of pas- 
sengers than the seatiug capaeity of said car and one-half as many more." 

That is practically as the ordinance hère reads: 

"Provided that it shall uot be lawful for any car, when it is iîlled with 
passengers to or in excess of the number herein specifled, to pass by without 
stopping for additional passengers, or décline to recelve passengers, vfhen- 
ever so signaled, miléss another car on sald line and following in its rear 
is witàin a distance of two hundred feet." 

That ordinance is very différent from this ordinance. That ordi- 
nance also provided in section 5 that "any violation or failure to com- 
ply with the provisions of this ordinance shall be punished by a fine 
not to exceed one hundred dollars," That ordinance in one breath 
prohibited the company from carrying more than 75 passengers in a 
car, and in the next breath required it to carry more than 75 passen- 
gers in a car; so that it in fact required the company to carry any 
number of persons that might be got into a car, but for each person 
over 75 required the company to pay a fine. That is the légal effect 
«of the ordinance. Under that ordinance, if a car has 75 persons in it, 
:and a person wants to get on, the car must stop, and the company 
must take him on, but it must pay for that person a fine of between 
$5 and $100. The only way by which the company could be re- 
leased from this liability was by running cars every 20 seconds. That 
would impose so tremendous a liability and obligation upon the com- 
pany in the purchase of new equipment, that the ordinance was held 
by Judge Swan to be unreasonable and void. That décision seems 
to be based largely upon the fact that so large an equipment could not 
be provided within the time given by the ordinance. If we had hère 
such an ordinance as that I should find no difficulty whatever in com- 
ing to the same conclusion as was reached in that case. 

But hère we hâve no such ordinance; we hâve an ordinance which 
prohibits the company from taking on more than 75 people. Under 
the terms of this ordinance, the company, as I hâve said repeatedly, is 
under no obligation whatever to take on more passengers. The com- 
pany cannot be punished if it refuses to take on more. The only 
remedy is for the city to proceed by quo warranto to forfeit the com- 
pany's charter for a failure to furnish sufiîcient accommodations for 
the ti-aveling public. 
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The conclusion at which I hâve arrived is that this ordinance does 
not impair the obligation of the contract between the street railway 
Company and the city, and does not deprive the company of its prop- 
erty without due process of law. 

That being my conclusion, the resuit, of course, follows that the 
motion for a temporary injunction must be denied. 



BRAN AMAN v. HARRIS. 
(CîrcuJt Court, W. D. Missouri, W. D. May 25, 1911.) 

1. PosT Office (§ 26*) — Fraud Order — Review bt Courts. 

The only cases In whlch the courts wlll disturb a fraud order marte by 
the Postmaster General are when It Is tainted with fraud, absolutely 
without authorlty of law, clearly outside of the statute, or, perhaps, 
dearly, palpably, and obviously wrong. 

[Ed. Note.— For other cases, see Post OfQce, Dec. DIg. | 26. •] 

2. Post Office (§ 26*) — Fbaud Oeder — Ground for Issuance. 

What might otherwise he a legitimate business or profession may be 
BO conducted as to render It a vehicle of fraud and déception and bring It 
withln the purvlew of Rev. St §§ 3929, 4041, as amended (D. S. Oomp. 
St. 1901, pp. 2686, 2749), authorizlng the Postmaster General to refuse 
the use of the mails in furtherance of schemes to defraud. 
[Ed. Note.— For other cases, see Post Office, Dec. Dlg. § 26.» 
Nonmallable matter, see note to Tlmmons y. United States, 30 O. 0. 
A. 79.] 

S. Post Office (5 26*) — Fbaud Order— Regularitt op Proceeding. 

A fraud order issued by the Postmaster General after an extenslve 
hearing on two weeks' notice to the party affected is not rendered invalld 
because of the déniai of a gênerai request for a continuance made with- 
out any showing of facts to support it. 

[Ed. Note.— For other cases, see Post Office, Dec. Dlg. S 26.*] 

4. PosT Office (§ 26*) — B^aud Order— Evidence to Warrant Issuancb. 

Evidence on which a fraud order was issued by the Postmaster Gen- 
eral against complainant, who was conducting by mail the business of 
treating cases of deafness as a specialist, considered, and held not only 
to warrant the making of the order, but amply to sustain it. 

fEd. Note. — For other oasea. see Post Office, Dec. Dlg. S 26.*] 

5. Post Office (S 26*) — Fraud Obder — Sun to Enjoin Enfokcement— Pre- 

liminart Injonction. 

On an application for a preliminary injunction to restrain the enforce- 
ment of a fraud order, the presumption is in favor of the legaiity of the 
action of the Postmaster General, and a strong showing is necessary to 
warrant the granting of the order. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 26.*] 

In Eeuity. Suit by George M. Branaman against Joseph H. Harrîs, 
Postmaster. On motion for preliminary injunction. Motion denied, 

IVlarley & Grover, for complainant. 
Leslie J. Lyons, for défendant. 

Vor other caseï ue >ame topic & S numbeb in Dec. A Am. Dlgs. ISffl to date, & Rep'r Indexe» 
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:,;; >^N ^^^IvKEKfil^^ District Jutlge. THjs is a bill in equity 

W'érijt^in'^tïi'e défendant, postitiagtér at Kansas City, Mo., from execut- 
ing*k|âWst tiie complainant an dil-der of the Postmaster General of date 
September 29, .1910, forhidding the said postmaster to pay any postal 
ftloriey oMefS'drawn to the order of complainant or tô the Dr. Brana- 
man Remedy Company, and its officers and agents; ^s such, and 
directing the said postmaster to inform the remitter of any such postal 
orders that payment thereof has been forbidden, and that the amount 
thereof will be returned upon the présentation of the proper order, 
and further instructing said postmàstei-'to return ail letters, whether 
registered/or.not, and.other mail matter which shall arrive, at his office 
direcfed to the said concérn and parties, to the postmaster àt the offices 
at which they were originally mailed, to be delivered to the senders 
thefêOf ' With the vvords : "Fraudulent. Mailed to this address. Re- 
tiit^iiëd'b^^ order of; Pbètttiaster General" — plainly written or stamped 
upon thé butside of such' letters or matter ; for the reaspn, that thç said 
Postmaster. ;General,,upo.neyidençe satisfactqry to him,,haii found that 
the said Dr. George M..,6ranaman and the said Dr. Branaman Renjetiy 
, Çorppaiiiy'^ete ait 'thé iiihe of, the issuance of such order engaged in 
conducting a scheme ors device to obtain money through the mails by 
meàfts of ïalse and fraudaient prêteuses, représentations, and promises 
in vîolatibii of the acts of Congress în Sûch cases made arid proyided. 
It appçars : That, upon complaïnt of numerous persons who had 
had^ tasijti^^^s dpi^lings jvjtli the.cppprainant herein and the Remedy 
Cornpany above namëd, the ?ôst Office Department of the XjFnited 
States, through the post pffice inspector^ of the Kansas City division, 
made- an investigation of the business of complainant; said investiga- 
tion éxtending over a considérable period.' That on the 16th day of 
May, 1910, the written - report of the post office inspectôrs was for- 
warded tpithç Postmaster .Général, accompanied by numerous exhibits 
in suppo'rt thérèbf . Thsit ïheréafter, on the 26th day of July, 1910, the 
Postinastér 'General, through the Assistatit Attorney General for the 
pôs.t pâîçe department, fprwarded to the complainant, in his own name 
and in -the. name of the Dr. Branaman Remedy Company, a notice to 
show cause. why a fraud order should not be issued against them, in ac- 
cordance with the provisions of sections 3929 and 4041 of the Revised 
Statutes as amended (U. S. ,Comp. St. 1901, pp. 2686, 2749). This 
notice was accompanied by a mémorandum outlining the charges made 
and desîgÀgtted Âugust 10, 1910, at 10:30 a. m., as the time when the 
rjssponderîtsrnight appear and make reply to the charges set forth in 
the mémorandum. This notice and the accompanying mémorandum 
were duly i-eceîVed by the^ complainant, and on the date named the 
complainant, representing himself and the Remedy Company, appeared 
in person and further by Francis G. Hànchett, of Chicago, his attorney, 
arid W. É.. Ketchàrn, Esq-., 'whom he had employed to make certain 
investigations for his défense in this prôceeding. - The hearing before 
the post office department occupied thrée days, and upon the conclusion 
thereof, cômplâîriànt,, through his attorney, asked and received thr^e 
weeks' time within which to file a brief. During this period a brfef 
and argument of 38 printed pages was filed and considered. There- 
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after, on September 29, 1910, the Postmaster Qeneral issued the order 
above referred to denying to the complainant and the Dr. Branaman 
Remedy Company, its offieers and agents, as such, the use of the mails 
in the manner specified. Thereupon complainant filed bis bill in equity 
in this court to restrain the enforcement of this order, alleging that his 
business and that of the Remedy Company aforesaid is and always had 
been a lawful one; that the action of the Postmaster General was the 
resuit of a conspiracy involving the American Médical Association, the 
Jackson County Missouri Médical Association, Drs. John S. Wever, 
and Halsey M. L,yle of Kansas City, Mo., Drs. Porter A. Wells anci 
Oscar Wilkinson of Washington, D. C, Paul V. Keyser, Assistant 
Attorney General of the United States, George A. Léonard, Post 
Office Inspector of the United States at Kansas City, and the Assist- 
ant Attorney General for the Post Office Department, which had 
been formed as alleged for the purpose of destroyihg the complainant's 
business ; that the charges made against complainant were wholly f aise 
and f raudulent ; that said hearing bef ore the post office department was 
held without reasonable and sufficient notice ; that at said hearing there 
was no évidence to show or tending to show that the complainant or 
the Remedy Company were conducting or had ever conducted a scheme 
or device for obtaining money or property through the mails by meahs 
of false or f raudulent pretenses, représentations, or promises; that 
the finding of the Postmaster General was without any évidence Upon 
which the same might legally be based; that the whole matter was 
without the jurisdiction of.the Postmaster General; and that thé Post- 
master General was without àuthority in law for making said order. 
; To this bill of complaint the United States y^ttorney for the Western 
District of Missouri made answer, and the cause came on for hearing 
upon the question of the issuance of a temporary injunctipn. At said 
hearing there was introduced, by common consent, ail the rnatters in 
évidence before and under considération by the Postmaster General. 
In addition thereto, the complainant offered a large number of affidavits 
in support of his contention. The government offered affidavits of 
the United States Attorney and Post Office Inspector Léonard con- 
troverting certain statements more particularly affecting their personal 
connection with the controversy. The matter was exhaustiyely argued. 
Meantime, without the intervention of a restraining order, the status 
quo was preserved, with some modification, by agreement of parties. 

[1] The law governing the àuthority of the Postmaster General in 
cases of this nature bas been clarified and settled by récent exhaustive 
opinions both by the Suprême Court of the United States and the Court 
of Appeals for this circuit. It bas been the settled law m this country 
for more than 100 years that courts will not interfère to control an 
executive officer in the discharge of a duty involving the exercise of 
judgment and discrétion. Beginning with the opinion of Chief Justice 
Marshall in Marbury v. Madison, 1 Cranch, 166, 2 L- Ed. 60, this 
doctrine has be"en steadily maintained. In that case it was said : 

"W.hatever opinion may be maintained of the manner iu whi«li executive 
discrétion may l)e used, still there exlsts, and can exi^t no power to control 
that discrétion." Noble v. Union River Logging Railroad, 147 Û. S. 171, 13 
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Sup. et 271, 37 L. Ed. 123; Decatur v. Pauldlng, 14 Pet. 515, 599, 10 L. Ed. 
559, 609 ; Gaines v. Thompson, 7 Wall, 347, 19 L. Ed. 62 ; United States ex Tel. 
Dunlap V. Black, 128 U. S. 40, 9 Sup. Ct. 12, 32 L. Ed. 354 ; Burfenulng v. 
Chicago, St. Paul, etc., Ry. Co., 163 U. S. 323, 16 Sup. Ct. 1018, 41 L. Ed. 
175 ; Johnson v. Drew, 171 U. S. 93, 18 Sup. Ct. 800, 43 L. Ed. 88 ; Gardner 
V. Bonestell, 180 U. S. 362, 21 Sup. Ct. 399, 45 L. Ed. 574; In re Rapier, 143 
U. S. 110, 12 Sup. Ct. 374, 36 L. Ed. 93; Enterprise Savings Association v. 
ZumstelD. (C. C.) 64 Fed. 837; Alnerican School of Magnetic Healing v. Mc- 
Annulty. (0. C.) 102 Fed. 568; Id., 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90; 
United States ex rel. Rlverslde Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. 
et. 698, 47 U Ed. 1074; Bâtes & Guild Co. v. Payne. 194 U. S. 106, 24 Sup. 
Ct 595, 48 L. Ed. 894; Public Clearing House v. Coyne, 194 U. S. 497, 24 
Sup. Ct. 789, 48 L. Ed. 1092 ; Harris v. Rosenberger, 145 Fed. 449, 76 C. C. A. 
225, 13 L. B. A. (N. S.) 762; Missouri Drug Co. v. Wyman (C. O.) 129 Fed. 
623; Bank v.,Gilson, 161 Fed. 286, 88 C. C. A. 332. 

In the foregoing cases the supervisory control retained by the courts 
over the acts of executive oÔîcers is well defined. If fraud is présent 
and the executive officer acts arbitrarily and w^ithout substantial and 
crédible évidence to support his conclusions, or entirely beyond the 
limits of his povkfers, and without the authority of any law, the citizen 
is not without his remedy. But what is the extent of the court's in- 
quiry in such, cases ? It will examine into the charges of fraud, if any ; 
it will note whether the administrative officer has acted in the matter 
within his authority; it will ascertain what proceedings were had and 
what évidence was produced before him ; and, if it finds that there 
was no fraud, that the officer has acted within the authority conferred 
upon him by stàtute, and that there was crédible évidence before him 
tending to sustain his décision, then it will properly proceed no further 
with that inquiry, because it bas no jurisdiction to do se. It cannot 
review his decisio'n' and substitute îts judgment for his upon the ques- 
tions of law and fact confided by law to his discrétion. To hold other- 
wise would be to set at naught the well-considered and consistent 
décisions of our courts of last resort for more than a century. "The 
reason for this," says Mr. Justice Miller in Gaines v: Thompson, supra, 
"is that the law reposes this discrétion in him for that occasion, and not 
in the courts. The doctrine, therefore, is as applicable to the writ of 
injunction as it is to the writ of niandamus." 

In United States ex rel. Dunlap v. Black, supra, the same learned 
justice said : 

"The court will not Interfère by mandamus with the executive offlcers of 
the gôvernment iii the exercise of thelr ordlnary officiai duties, even where 
those duties requlre an interprétation of : the law ; the court having no ap- 
pellate power for that purpose." 

In Decatur v. Paulding, supra, Chief Justice Taney said : 

"If they (the courts) supposed his décision to be wrong, they wonld, of 
course, so pronounce their judgment But this judgment, upon the con- 
struction of the law, must be given in a case in which they hâve jurisdiction, 
and in which it Is thelr duty to Interpret the acts of Congress, in order to 
ascertain the rights of the parties before them." 

In Re Rapier, supra, Mr. Chief Justice Fuller, asserting the power 
of Congress over what shall or shall not be carried in the mails through 
the governmental agencies which it controls, said : 
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"That that power may be abused fumishes no ground for a déniai of its ex- 
istence if government is to be maintained at ail." 

Siniilarly, in American School of Magnetic Healing v. McAnnulty 
(C. C.) 102 Fed. 568, Judge Thayer said: 

"On this ground a strong plea was made tliat the courts should if possible, 
so coiistrue the statute as to enable them to control the exercise of the power 
in question by reviewing the décision of the head of the Post Office De- 
partment, in whom the power has been lodged. In answer to this sugges- 
tion it is sufficient to say that in whosoeyer hands power is lodged, whether 
in the judicial or executive branch of ttie government, it is liable at times 
to be abused, or erroneously exercised ; and the fact that a particuiar author- 
Ity inay be abused is in itself no reason why a court should assume a juris- 
diction to control its exercise which does not of right belong to it More- 
over, if the action of the Postmaster General was liable to be arrested on 
any and every occasion where a party complaining of his action sees fit to 
appeal to the courts, it is probable that the statute would not afford as 
efficient means for preventing the misuse of the mails as Congress intended 
it to afCord." 

In the opinion of Mr. Justice Peckham in American School of Mag- 
netic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 
90, the following propositions were assumed : 

"(1) That Congress has full and absolute jurisdiction over the mails, 
and that it inay provide who may and who may not use them, and that its 
action is not subjeet to revlew by the courts. 

"(2) The conclusive character of the détermination by the Postmaster 
General of any material and révélant questions of fact arising in the ad- 
ministration of the statutes of Congress relating to this department. 

"(3) That when a question of fact arises, which, if found in one way, 
would show a violation of the statute in question in some particuiar, the déci- 
sion of the Postmaster General that such violation had occurred, based upon 
some évidence to that effect, would be conclusive and final, and not the sub- 
jeet of review by any court" 

It was there held that the case then under review, as gathered from 
the statement of the bill of complaint and admitted by the demurrer, 
was a case without the law and not within the jurisdiction of the Post- 
master General under the fraud statute. And, because of a misappre- 
hension of some of the language in that opinion, this case has been 
urged as justifying a practically unlimited power in the courts to re- 
view the acts of executive officers. But in the later case of United 
States ex rel. Riverside Oil Company v. Hitchcock, Mr. Justice Peck- 
ham makes certain the exact extent to which his former opinion was 
intended to go. He says: 

"Whether he decided right or wrong Is not the question. Having juris- 
diction to décide at ail, he had necessarily jurisdiction, and it was his dut.y 
to décide as he thought the law was, and the courts bave no power whatever 
Tinder those circumstances to review his détermination by mandamus or in- 
junction. The court has no gênerai supervisory power over the officers of 
the land department, by which to control their décisions upon questions with- 
in their jurisdiction. * • * Neither the case of Roberts v. United States, 
176 U. S. 221 [20 Sup. Ct. 376, 44 L. Ed. 443], nor that of American School 
of Magnetic Healing v. McAnnulty, 187 U. S. 94 [23 Sup. Ct 33, 47 L. Bd, 
90], décides anything opposing thèse views." 

189 F.— 30 
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In Mssouri Drug Co. v. Wyman, supra, Judge Thayer said : 
"Coiigress havlng declareid that certain binds of printed matter shall be 
nonmallable, and that the mails shall not be used to accomplish fraudulent 
seheuies, whether certain mail matter belongs to the prohibited class, or 
Whether a person is in fact tnaking a fraudulent use of the mails, is within 
the jurisdiction of the executive branch of the goverument, the determinatioii 
of which is not reviewable by the courts if sustained by any crédible évi- 
dence." ' . 

And again, in American School of Magnetic Healing v. McAnnuIty, 
Mr. Justice Peckham said : 

"lu overruling the demurrer we do not niean to precludé the défendant 
from showing ou the trial, if he can, that the business of complainants as in 
fact condueted amounts to a violation of the statute as herein construed." 

In Public Clearing House V, Coyne, the Suprême Court, speaking 
through Mr. Justice Brown, said : 

"If the ordinary daily transactions of the departments, vyhich involve an 
interférence vpith private rights, were required to be submitted to the courts 
before action was flnally taken, the resuit would entail practically a sus- 
pension of spme of the most important functions of the government. Even 
in the' rëéeht case of School of Mfighetic tîeaiing v. McAnnuIty, 187 U. S. 
•94 [23"Sup. et 33,47 L. Ed. ftOl, thei constitutioïiality of the law authorizing 
seizures of this kind by thé Postmaster Genepalj wasassuméd,àf not actually 
decided; the only réservation being that the person injured may apply to 
■thé coiurtsT6f redress in case the Postmafetei' Général bas èxceeded bis author- 
Ity or ils artion is palpably \*-rong. * * * We think it Nvithin the power 
of Congress to intrust him (the Postmaster General j with the power of 
selziflg dnd detalning letters upon evldètice satisfactory to himself, and 
that his action wlU not be revlëvced by thé courts in doubtful cases." 

In Çatik V. .piispn et al, supra, the Court of Appeals for this circuit, 
speaking through Judge Sanborn, and after an exhaustive review of the 
cases, held:< 

'"In a aoùbtful case within his jiirisdîctioJi In the aljsence pf fraud or a 
gross mistake of fact wbere there is some évidence which is satisfactory to 
the l'ostmaster General to sustain a fraud order issued under sections 3929 
and 4041 of the Revised Statutes, as amended, his décision ôf 'a question of 
fact upon which, the order is founded is conclusive, and it will: not be review- 
ed by the courts." : , ,,. , ;■,,'. 

The only logical déduction f roni the foregoing pronôuncements, and 
many others which might be added, is that the only cases in vk'hich 
courts will disturb such a décision are when it is tainted with fraud, 
absolutely without authority of law, cléarly outside of the statute, or 
perhaps cleàrly,' palpably, and obviously wrong. In other words, where 
the questibn'of wrortg admits of no doubt. The décision will be upheld 
if sustained by some crédible évidence. 

Mindful, no doubt, of thèse unavoidable conclusions, complainarit 
sèeks to bring this case within some of the exceptions stated, by chatg- 
ing fraud in the form of ah unconscîbnable CQnspiracy, by insisting 
that the fraud çômplained oi was a matter of opipiqn only, not of fact, 
and not susceptible of judicial détermination, and, in any event, that the 
Postmaster General had before him no évidence upon which such a 
finding could be predicated. '/ 

RëspeCtihg the conspiraty charge.jt hiust be stated 1:hat its présenta- 
tion at the nearing took the form of bakl assertion without pretense 



BRANAMAN V. HATIRI8 467 

of plausible substantiatiôn. Such a conspiracy, if. it existed, would no 
doubt form a strong basis for review by the courts; but, involving, as 
it does, high officiais of the government in a number of distinct depart- 
ments, and citizens of high standing in separate walks of life, the 
presumption is strongly against its existence, and it could be entertained 
and considered only upon the çlearest and most convincing proof. At 
the hearing before the Postmaster General, as well as that before this 
court, still another conspirator was implicated, though not included 
in the bill of complaint. This was Mr. Leslie J. Lyons, now United 
States Attorney for this district. Before the Post Office Department 
Dr. Branaman testified as follows: 

"r went to see him (Lyons) and asked hlm to let me go before the grand 
jury and tell vvhat I Unow about the case. He said: 'I wouldn't tbink of It 
for a minute.' He said: 'I want to indiet you, and I would not allow any 
information tç get before tlie grand jury in your interests in any way. If 
I let you go before tbem, I know I could not indlct you.' He said that was 
tbe instructions from tbe department. I said to him : 'Is it not a fact that 
the department is urged by tbe American Médical Association and that the 
Jackson County Médical Association Is after you?' He said: 'That's it' " 

Thèse statements are practically reiterated by, one W. D. Egolf , who 
claims to hâve purchased the greater part of Dr. Branaman's business. 
To thèse statements Mr. Lyons interposes an emphatic déniai. In- 
volving, as they do, the officiai and personal dishonor of a public officiai 
of known high standing, as well as that of the Department of justice, 
from which his instructions were supposed to hâve been issued, the 
court bas no hésitation in pronouncing thèse charges, so far as this 
hearing is concerned, to be wholly without foundation. 

Nor is it true that the charges preferred by the Post Office Depart- 
ment involved matters of opinion only, and not cases of actual fraud in 
fact, in regard to which opinion formed no basis. In his mémorandum 
for the Postmaster General the Assistant Attorney General for that 
department says : 

"The department has not undertaken to décide the scientific question of the 
propriety of the use of electricity for deafness. ïhe question with the de- 
partment is instead entirely différent, and is wbether this business is baseil 
on actual fraud in fact. Is Dr. Branaman honestly practleing his profession 
and curing and trying to cure patients, or is he simply usiug that as a 
guise to perpetrate a deliberate fraud upon the public and by false and fraud- 
ulent représentations, prêteuses, and promises get money tbrough the mails V 
I flnd as a matter of fact that he is not honestly trying to cure those who 
answer his advertisemeuts and pay him money." 

[2] An inspection of the évidence before the Postmaster General 
clearly shows that such was the theory upon which the hearing was 
conducted. It can now no longer be doubted that what might other- 
wise be a leg'itimate business or profession may be so conducted as to 
render it a vehicle of fraud and déception and within the purvievv of 
thèse statutes. Missouri Drug Co. v. Wyman (C. C.) 129 Fed. 623- 
630; Miller et al. v. United States, 133 Fed. 337, 66 C. C. A. 399; 
Harris v. Rosenberger, 145 Fed. 449, 76 C. C. A. 225, 13 L. R. A. 
_(N. S.) 762; Horn v._ United States (C. C. A.) 182 Fed. 721. Nor 
does the fact that certain physicians on both sides gave expert opinion 
testimony upon some phases of the case couvert it into one based upon 
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false opinions instead of actual f raud in fact. Such opinion testimony 
is commonly used in various fields of litigation, and serves properly 
tû aid the judgment in cases where the facts which for m the real 
foundation of the action are disputed. 

[3] The undisputed testimony is that two weeks' notice was given 
of this hearing before the Post Office Department. It is true that the 
complainant asked a continuance, which was not granted. The appli- 
cation, however, was merely gênerai in form and contained no state- 
ment of facts from which its necessity could be determined. No 
showing was made as to witnesses required, nor what they might be 
expected to estabhsh. The parties appeared and introduced a large 
amount of testimony of the nature which they deemed essential and 
important. Furthermore, this investigation had been pending for some 
months prior to the date of this hearing; and that complainant con- 
sidered the inquiry to be a serious one is evidenced by the fact that in 
May this same Egolf, to whom référence has heretofore been made, 
as alleged business manager of the George M. Branaman Company, 
employed W. M. Ketcham of Chicago, who is, as he says, connected 
with the business of a légal and investigating character, to institute an 
investigation of the mail-using methods of the business of the Com- 
pany. Ketcham conducted an extensive investigation by inquiry and 
correspondence and placed before the Post Office Department the re- 
sults of his labor. The showing made convinces that the complainant 
was neither without anticipation of that hearing nor préparation for 
his défense. Furthermore, ail the tirhe requested for the préparation 
of brief and argument was granted. It cannot be said that the com- 
plainant did not hâve his day in court, as that terni is used in connec- 
tion with such investigation. 

[4] It remains to consider then whether the Postmaster General had 
before him évidence upon which he could found the conclusion reached 
by him. Bearing in mind that thèse investigations are not in contem- 
plation of law invested with the formalities which attend trials in the 
courts of compétent jurisdiction, there must be évidence of a légal 
character to sustain the finding of the administrative officer ; but nec- 
essarily it need not in some particulars be presented in the strict form 
demanded in court trials. It is contemplated that thèse hearings take 
place at the seat of government, that the witnesses are in many in- 
stances widely separated, and that the personal attendance of those who 
testify is not always practicable on the part either of government or re- 
spondent. The department makes use of the written reports and in- 
vestigations of its sworn agents, and affidavits in large part take the 
place of Personal testimony. In this manner the hearing was conducted 
on both sides, and without objection from any source. 

The finding of the Post Office Department was that the business 
conducted by complainant is a scheme and device for obtaining money 
through the mails by means of false and fraudulent prêteuses, repré- 
sentations, and promises, in that Dr. Branaman is not honestly practic- 
ing his profession, and trying to cure patients, but that he is simply 
using his profession as a guise to perpetrate a fraud upon the public; 
that he pays little attention to symptom blanks and solicits practically 
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every one who answers his advertisements to buy hîs head cap and 
médical treatment; that his promises and treatments are issued reck- 
lessly and without good faith and with the end in view of procuring 
a greater number of patients and getting their money without regard 
to the results to be attained. Is this finding sustained by some or any 
crédible évidence upon which it may be legally f ounded ? 

It is deemed neither necessary nor advisable to attempt an exhaustive 
review of the voluminous évidence in this case. It will be sufficient to 
call attention only to such leading features thereof as may be sufficient 
for the détermination of this crucial question. To test the sincerity of 
complainant's business methods and to détermine his intent, Inspector 
Léonard, who was detailed upon this case, prepared and caused to be 
prepared and sent cjt 13 test letters with their subséquent symptom 
blanks, and received in return responsive diagnoses from complainant 
during the period between January 14 and April 5, 1910. His inquiries 
were made under varions différent names adopted for this purpose. 
One diagnosis was dated January 14th, another February 2d, another 
February 3d, another February lOth, another March Ist, two on March 
3d, one on March lOth, two on March 25th, one on April 2d, and two 
on April 5th. The responses of the alleged patient on the symptom 
blanks were in most cases, with the assistance of experts, so framed 
as to indicate clearly either cases of deafness that were incurable, 
according to tests laid down in complainant's own literature, as having 
been caused by explosions, brain fever, including meningitis and the 
like ; cases involving an accident such as a violent blow to the nose in 
which catarrh, if présent at ail, existed only as an incident ; and cases 
in which neither catarrh nor any other disease was présent. Some of 
the troubles complained of were of long standing; others covering a 
very short period, such as two weeks. From the symptom blanks sent 
the complainant must necessarily, if acting in good faith, hâve found 
either that the diseases complained of were incurable, which he ex- 
pressly announced he would not accept, or were due to causes other 
than catarrh, or that the answers indicated no spécifie trouble at ail, or 
were too meager to justify any diagnosis whatever. In his literature 
and advertisements complainant had invited correspondence upon the 
claim that he was merely seeking to benefit suffering humanity; that 
he wanted no money; and that he would send two months of his 
treatment free, provided the sufïerers would make known to him their 
condition. In ail of the 13 cases, covering this short period, the trouble 
was diagnosed either as catarrh, or deafness caused by catarrh as the 
case might be, and of such a deep seated and chronic nature that cure 
by drugs alone was out of the question, but that a combination treat- 
ment, including the head cap at a price of $8, was absolutely necessary, 
and that in case this cap should be purchased the two months' medicines 
would be sent free as advertised. Dr. Branaman, when brought face 
to face with thèse symptom blanks at the hearing before the Post Office 
Department, did not prétend to justify his diagnosis in most cases. 
After refîection and analysis he makes the following explanation of 
thèse cases in an affidavit presented at the hearing of this case. He 
says that three of them, to wit, Dunne, Barrett, and Le Barre, were 



470 189 FEDERAL REPOETER 

.recejyèd.and diagnosed by his assistant, Dr. Perkins, in his absence; 
,thàt four 6i tliem, to wit, Bammer, Durrall, Murray, and R. Brown, 
were properly diagnosed; that five, to wit, Giesman, L,eohard, G. W. 
Brown, Hampshire, and Thomas, were erroneously diagnosed; how, 
he cannot expiain, unless the papers became mixed during his examina- 
tion. Of the Mary Lorimer cases he says nothing. Bvit he practically 
confesses that but 4 put of the 13 received a proper diagnosis, thereby, 
at least, largely confirming the opinions of the government's expert 
witnesses, to which exception is taken in the argument of counsel. In 
f act, an inspection of thèse papers discloses, even to the layman, the 
absur^ity of the conclusions reached. Furthermore, the diagnoses of 
admîttedly widely differing' cases were practically identical and made 
upon printed forms. In fact, ail the diagnoses sent out were upon 
printed forms, and this is true of a large number, in fact ail, of the 
cases which were brought to the attention of the department. In thèse 
stock printed forms the explanatîon or excuse for not sending the free 
mediçines as adyertised was always incorporated. The statement re- 
sp.eclîng the deep seated alid chronic nature of the disease and absolute 
necessity' of the head cap was also thus anticipated in stereotyped 
phras.eology. Ànd so uniform and universal was this practice that the 
inferehçe ôf a premeditated intent to assume this attitude towards 
prospective patients may legitimately, if not necessarily, be inferred. 

The four cases in which complainant insista his diagnosis was correct 
are the onjy ones in which there could be any pretense apparently of a 
catarrliâl coridition at ail. In the case of Richard Brown a case of 
cancef \Vas framed; in that of Zenia Durrall a constitutional trouble of 
like sef ïouSiiess ; Joseph T. Murray was hit eight months before on the 
right side pf his nose with a baseball, since which time his right nostril 
had been closed. In thèse threè cases it is obvious that catarrh, if 
présent at ail, was merely ah incident ; more serious trouble being 
clearly indicâted. The stock diagnosis was employed. In the case of 
Susan Bammer the symptom blank affirmatively stated only the fol- 
lowing: ' 

"That she Is a little girl fourteen years old ; has hsiû sometliing the matter 
with her right ear ; lier hearing in that ear Is not good ; she has been troubled 
that way just à short time, and doesn't know what caused it." 

In that case the complainant makes the regular stock diagnosis of a 
gênerai catarrhal inflammation of the membrane of the nose, throat, and 
the middle ear, which has become so deeply seated that the head cap 
is necessary. At the, hearing it was urged on behalf of complainant 
that the court had before it only 13 cases out of ail the thousands 
thereof during the 16 years of complainant's practice. But 13 identical 
expériences out of 13 tests sent within a period of less than three 
months givecertainly a very high percentage. 

Corroborative incidents might be multiplied, but this is deemed un- 
necessary to indicate the basis of the décision in this case. It is évident 
f rom the reading of the évidence that Dr. Branaman, finding the mail 
treatment of the class of patients described by him to furnish greater 
promise th^n the large, Ivicrative, and legitimate office business which 
he claims to hâve built up, abandoned the latter for the former. The 



UNITED STATES V. KAKSA8 CITY SOUTHERN RT. CO. 471 

plan seems to hâve been a smaller individual margin of profit upon a 
larger volume of business with patients so far removed that profes- 
sional responsibility is reduced to the minimum. The object is to get 
in touch with the suflferer. This is followed by a stock diagnosis, in 
every case, of catarrh, deafness, asthma, or head noises; ail founded 
upon catarrhal trouble. Utter indifférence is exhibited as to what may 
be indicated by the symptom blank. The object is to get the patient 
and as much of his money as possible. Not only was the conclusion 
reached by the Post Office Department sustained by the évidence before 
it, but it is difficult to see how it could bave arrived at any other dé- 
cision. It should be said hère, however, that the court has not consid- 
ered the évidence in this case with the view of substituting its judg- 
ment for that of the Postniaster General, but merely for the purpose 
of ascertaining whether that officer acted within the authority conferred 
upon him by statute, and whether there was crédible évidence before 
him tending to sustain his décision. 

[5] It is earnestly urged upon the court, by counsel f or complainant, 
that this is not the final hearing of the case, and that it is sufficient to 
justify the granting of a temporary restraining order if the complain- 
ant shows the existence of a prima facie right with a threatened injury 
to that right by the défendant, and that the granting of such an order 
will be less injurions to the défendant than the refusai to grant it will 
be to the complainant. '• This is no doubt a correct statement of equity 
practice in cases to which it applies. But we start hère with certain 
presumptions in favor of the action of an administrative officer of the 
government which must be overcome by a strong showing to the effect 
that his discrétion bas been impropei;ly exercised. This showing, in 
the view of the case already expressed, the complainant has failed to 
make ; hor is it probable that he can be more successful on final hear- 
ing. The additional évidence produced before this court was httle more 
than an amplification of that produced before the Postmaster General. 
It added no new features and Httle, if any, additional weight; nor has 
complainant indicated that he can présent his contention more effec- 
tively upon final hearing. 

It is therefore not perceived that the situation is one that would 
justify the issuance of a temporary injunction to préserve the status 
quo pending final hearing, and the application of complainant will be 
denied. 



UNITED STATES v. KANSAS CITY SOUTHERN RY. CO. 

(District Court, AV. D. Arkansas. July 3, 1011.) 

No. 216. 

1. Railroads (§ 2.30*) — Sixteen-Houb Law— Consiitutionai.itt. 

Aet Slarch 4, 1907, c. 20.'59, .34 Stat. 1415 (U. S. Comp. St. Supp. 1909, 
p. 1170), limitlng the hours of service o£ railway employés, is constitu- 
tloiial. 

[Ed. Note. — For other cases, see Railroads. Dec. Dlg. g 230.*] 

•i'or other cases see saine toplc & § kumbee 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. RAILR0AD8 (i 230*) — SiXTEEX-HouR Lavv— Construction. 

Act March 4, 1907, c. 2939, 34 Stat. 1415 (U. S. Comp. St. Supp. 1909, 
p. 1170), limlting the hours of service of rallway employés, should be lib- 
erally construed to accompllsh Its purpose to prevent accidents to trains 
and conséquent injury to passengers and employés. 

[Ed. Note.— For other cases, see Rallroads, Dec. Dlg. § 230.*] 

3. Statutes (§ 228*)— Piovisos— Office. 

Ordinarily the office of a proviso in a statute is to modify or restrain 
the enactlng clause. 

TEd. Note. — For other cases, see Statutes, Cent. Dig. § 310; Dec. Dig. 
§ 228.*] 

4. Railroads (§ 254*) — Sixteen-Houb Law— Construction. 

A railway company, sued for vlolating Act March 4, 1907, c. 2939, 34 
Stat. 1415 (TJ. S. Comp. St. Supp. 1909, p. 1170), limitlug the hours of 
service of employés, must hring Itself strietly within the letter as well as 
within the reason of the proviso in section 3, exempting liability where 
delays resuit from act of God, etc. 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 254.*] 

5. Railroads (§ 254*)— Sixtees-Houb Law— "Act of, God." 

An "act of God" vpithin Act March 4, 1907, c. 2939, § 3, 34 Stat. 1415 
(U. S. Gomp. St. Supp. 1909, p. 1170), exempting railway companieg from 
penalty for permittlng employés to work overtlme in case of "act of 
God," etc., is something whlch occurs exelusively by the violence of na- 
ture, aïid is an act whieh Implies entire exclusion of ail human agencies 
(citing 1 Words & Phrases, pp. 118-126). 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. S 254.*] 

6. Railboads (§ 254*) — Sïxteen-Houh Law— "Oasualty." 

A "casualty" within Act March 4, 1907, c. 2939, § 3, 34 Stat. 1415 (U. S. 
Comp. St. Supp. 1909, p. 1170), exempting railway companies from pen- 
alty for working employés overtime in case of "casualty," etc., is an act 
proceeding from an unknown cause or an unusual effect of a knowu 
cause. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1003, 1004; 
vol. 8, p. 7597.] 

7. Railroads (§ 254*) — Sixteen-Houb Law— "Unavoidable Accident." 

An "unavoidable accident," within Act March 4, 1907, c. 2939. § 3, 34 
Stat. 1415 (U. S. Comp. St. Supp. 1909, p. 1170), exempting railway com- 
panies from penalties for working employés overtime in case of "unavoid- 
able accident," is an Inévitable accident which could not hâve been fore- 
seen and prevented by using ordinary diligence, and resulting without the 
company's fault. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 254.* 
For other définitions, eee Words and Phrases, vol. 8, pp. 7149-7151 ; 
vol. 8, p. 7822.] 

8. Teial (§ 139*) — Withdeawing Question from Jurt— When Proper. 

A question Is properly withdrawn from the Jury only when ail reason- 
able men, exercising fair and impartial judguient, would draw the same 
conclusion. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 33S-:541 ; Dec. Dig. 
§ 139.*] 

9. Railroads (§ 254*) — Sixteen-ÏIoue Law — Exemptions — "Unavoidable 

Accident." 

Act March 4, 1907, c. 2939, % 3, 34 Stat. 1415 (U. S. Comp. St. Supp. 1909, 
p. 1170), exempting railway companies from penalty for working traln- 
men overtime in case of unavoidable accident or where delay results from 
an unforeseen cause, etc., does not apply where a delay in starting after 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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a crew bas gone on duty Is caused by a Connecting train belng late, or 
through side-tracking to give passenger or superior freight trains rigbt 
of way, or by hot boxes or through the locomotive getting out of steam. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

Action by the United States against the Kansas City Southern Rail- 
way Company. Verdict was directed for défendant. On motion by 
the piaintifï for new trial. Motion granted. 

"Thls Is an action instituted by the governinent to recover penalties for 
violations of the act of Congress entitled "An act to pi-omote the safety of 
employés and travelers upon railroads by limjting the hours of service of em- 
ployés thereon," approved March 4, 1007, c. 2939, 34 Stat. 1415 (U. S. Oomp. 
St. Supp. 1909, p. 1170). There are 25 counts, each one charginga violation of 
the 16-hour provision of that act. The offenses were comuiitted by requirlng 
or permitting 5 employés on 5 trains of défendant to reniain on duty for a 
longer period than 16 consécutive hours in connection with the uiovement 
of freight trains between Stilwell, in the state of Oldahouia, and Mena, in 
the State ot Arkansas. Counts 1 to 5, inclusive, relate to the excess service of 
the train crew of train No. 73, drawn by engine No. 520, allegiiig that the 
employés on that train were on duty from 7:-^.0 a. m. on Fehruary 7, 1910. to 
1 :25 a. m. on Fehruary 8, 1910, a period of 17 hours and 55 minutes. Counts 
6 to 10 relate to the excess service of the train crew drawn by locomotive Xo. 
519, alleging tbat the employés on this train were on duty a period of 17 
hours and 35 minutes. Counts 11 to 15 relate to the excess service of the 
train crew on freight train drawn by locomotive No. 512, alleging that the 
employés on this train were on duty a period of 20 hours and 55 minutes. 
Counts 16 to 20 relate to the excess service of the train crew of freight train 
drawn by locomotive No. 477, alleging that the employés on this train were on 
duty a period of 17 hours and 20 minutes. Counts 21 to 25 relate to the exce s 
service of the train crew of the freight train drawn by locomotive No. 527, 
alleging that the employés on this train were on duty a period of 16 hours 
and 45 minutes. As ail the counts are practically identical except as to 
the number of the train and locomotive propelling it, the dates on vphich the 
violation is alleged to bave been committed, the time during whlch the crews 
were on duty and the name and occupation of the employés, it is onJy neces- 
sary to set out the materlal allégations of one of the counts. 

The flrst count, after alleging the jurisdictional facts, charges that "In 
violation of the above act of Congi-ess the défendant, beginning at the hour 
of 7 :30 a. m. on February 7, 1910, upon its line of railroad at and between 
the stations of Stilwell, In the state of Oklahoma, and Mena, In the state of 
Arkansas, within the jurisdiction of this court, required and permitted its 
certain conductor and employé, to wit, G. S. Harrison, to be and remain on 
duty as such for a longer period than 16 consécutive hours, to wit, from said 
hour of 7 :30 a. m. on said day to the hour of 1 :25 o'clock a. m. on February 
8, 1910; that said employé, while required and permitted to be and remain 
on duty as aforesaid. was engaged in and connected with the movement 
of said defendant's train No. 73, drawn by locomotive No. ,520, said train 
being then and there engaged In the movement of Interstate traiHc." 

The answer of défendant dénies ail the material allégations in each count, 
and in bar to the action sets up the following pleas: "(3) If said employé did 
remain on duty for a longer period than 16 consécutive hours his remaining 
on duty was unavoidable, and vi-as due to casualty and to unavoidable accident 
and to the act of God, and such delay was the resuit of a cause not known 
to the défendant or its officers or agents in charge of said employé at the 
time said employé left the terminal, and said delay could not hâve been fore- 
seen." "(4) Further answering, the défendant states that if said delay 
occurred it occurred because said employé was acting as a crew of a wreckiug 
or relief train." 



•For other cases see same topic & $ ncjmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa» 
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The cause was tried to a jury, the late lamented Judge Rogers presidliig. 
At the close of the évidence a peremptory instruction direeting a verdict for 
thé deféiidant on ail eounts w^as given by the court, and thereupon this 
motion for a new trial was flled on behalf of the governuient. That eminent 
jurist having departed this life before the hearing of this motion, the same 
came on for: hearing before the writer of this opinion, presiding by assign- 
ment over the courts of the Western district of Arkiinsas. 

Although the answer dénies ail the material allégations of the coniplaint, 
at the trial they were admitted to be true, and the cause was heard solely upon 
the thlrd and fourth pleas of défendant to each count. The évidence on be- 
half of the défendant establlshes the following facts : 

The causes of the delay to the train which is the basis of the first flve 
eounts are as follows ; The train started froni Stilwell 2 hours and 50 minutes 
late, of which 15 minutes was on account of delay caused by meeting a pas- 
senger train; 30 minutes switching, as there was no switch engine there; 20 
minutes mailing the air test ; 45 minutes wa itiug for a connection, and 1 hour 
to meet another freight train. The next delay was 20 minutes at Windsor 
caused by a hot box; the next was 1 hour at Salisaw meeting trains; 40 
minutes at Spiro picliing up and setfing out cars ; 25 minutes at Panama set- 
ting Out and picl^ing up cars; 15 minutes at Shady Point meeting train; 1 
hour and 53 minutes at Poteau of which 1 hour aud 'àO minutes delay was 
caused by being bloclved by other trains; 15 mhnites taking coal and watcr, 
and 10 minutes weighing cars; 10 minutes at Howe moving a car to the 
Kock Island station ; 20 minutes at Houston cleaning tire by reason of poor 
coal the steam having given out; 50 minutes at Mile Post ,'563 waitiug to get 
up steam. 

The causes of the delay to tlie train which is the basis of eounts 6 to 10 are 
as follows : Delayed at Stilwell 25 minutes by passenger train ; 25 minutes 
making up the train ; 15 minutes niaicing the air test, and 15 minutes meeting 
a train ; 10 minutes were lost at Brushy meeting a train ; 20 minutes at Spiro 
for lunch ; 45 minutes at Spiro meeting extra train ; 15 minutes at Poteau 
to take coal and water and 40 minutes cleaning the fires ; 20 minutes at How- 
ard meeting a train; 1 liour and 5 minutes at Houston on account of another 
train taking water from the pipe direct as the tank had fallen down on Feb- 
ruary 19th and was not ready for use until March lOth ; 50 minutes at Black 
Forlv taking water for the engines ; 1 hour and 30 minutes at Page meeting 
train; 50 minutes at Mile Post 859 the helper engine having run out of water 
necessitating getting It from the nearest water tank ; 1 hour and 10 minutes 
at Howard waitlng to get up steam. 

The train upon which are based eounts li to 15 vs'as delayed for the fol- 
lowing reasons : At Stilwell, the starting point, 10 minutes switching caboose; 
35 minutes picldng up ties ; 20 minutes l)locked by work train ; 15 minutes to 
make air test; 15 minutes to take out bad order cars; at Bunch 15 minutes 
waitlng for orders ; 50 minutes at Gans meetiug trains ; at Spiro 30 minutes 
for luncb. and 10 minutes waiting for orders ; Panama 15 minutes picking up 
cars, and 25 niifautes for orders ; 30 minutes at Jlile l'ost 324 by reason of 
pulling out drawbar ; at Poteau 20 minutes to take coal and water, 15 min- 
utes setting out cars and 15 minutes waiting for orders ; 20 minutes "at Howe 
blocked by an extra train ; 15 minutes at Ileavener setting out cars ; 1 hour 
aiïd 10 minutes at Houston to let trains pass; 40 minutes at Mile Post 355% 
by reason of an extra train getting water ; 35 minntes at Mile Post 358 let 
extra train get steam ; Howard 35 minutes in order to get steam, 25 minutes 
to let train pass, and 1 hour and 30 minutes to meet two other trains ; 40 
niiuutes at Mile Post 363 backing to Howard in order that other trains might 
pass. 

The causes of the delays of the train on which eounts 16 to 20 are based 
were as follows: At Stilwell, the starting terminal, 15 minutes by reason of 
being blocked by trains. 1 hour and 10 minutes on account of switching, 20 
minutes testing air ; 20 miimtes at Lyon waiting for extra train ; 50 minutes 
at Bi-ushy waiting for trains ; 25 minutes at Spiro for lunch ; 25 minutes at 
Panama waiting for orders; Poteau 50 minutes for cleaning fires in locomotive, 
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15 minutes for taking coal and water, and 15 mlmites for switching; 45 min- 
utes at Heavener fixlng a hot box and bad train Une, and 25 minutes waitlnj 
for otlier trains; 45 minutes at Howard waiting for train. 

Tbe causes of delay for the train on which are based counts 21 to ZQ are as 
follows- Stilwell 45 minutes mailing up train, 25 minutes testlng the air, 
20 minutes bloeked by train, 5 minutes repairs on engine ; at Lyons 15 minutes 
meeting a train; Spire 50 minutes cleaning lires, and 25 minutes for eatmg; 
Panama 15 minutes setting out and plcklng up cars; 15 minutes at Shady 
Point meeting train; 20 minutes at Mlle Post 322 to get steam; Poteau 2 
hours and 5 minutes cleaning fires, 20 minutes taldng coal and water, 10 
minutes waltlng for trains ; Heavener 10 minutes to set out cars. 

John I. Worthington, U. S. Dist. Atty., and P. J. Doberty, Sp. Asst, 
Atty. 
Read & McDonough, for défendant. 

TRIEBER, Dstirict Judge (after stating the facts as above). [1] 
The constitutionality of thts act has been conclusively settled by the 
Suprême Court in Baltimore & Ohio R. R. Co. v. Interstate Commerce 
Commission, 221 U. S. 612, 31 Sup. Ct. 621, 55 L. Ed. 878. There- 
fore, the only questions of law left for détermination are the construc- 
tion of the provisions contained in the proviso of section 3 of the act, 
so far as the évidence applies to them. That proviso reads : 

"Provided that the provisions of this act shall not apply In any case of 
casualty or unavoidable accident or the act of God ; nor vvhere the delay was 
the resuit of a cause not lînown to the carrier or Its officers or agents In 
charge of such employé at the tlme said employé left a terminal, and which 
could not bave been foreseen ; provided, further, that the provisions of this 
act shall not apply to the crews of wrecklng or relief trains." 

As there was no évidence whatever tending to show that the de- 
lay in any of the counts occurred because the employés or any of 
them were acting as members of the crew of a wrecking or relief 
train, the plea in the fourth paragraph of the answer may be dis- 
regarded, leaving for détermination the défenses set up in the third 
paragraph only. 

[2] The act being remédiai, for the purpose of prevenling accidents 
to trains and conséquent injuries to passengers and employés, it is 
the duty of the courts to construe it liberally in order to accomplish 
the purpose of its enactment. Johnson v. Southern Pacific R. R. Co., 
196 U. S. 1, 25 Sup.Ct. 158, 49 L. Ed. 363. 

Expérience has shown that many serions accidents to trains caus- 
ing great loss of life or permanent disabilities to passengers, as well 
as employés, are often due solely to the fact that members of the 
train crew had become exhausted by reason of being required or 
permitted to remain on duty for too long a period, and therefore un- 
able to give that care and attention necessary for the safety of the 
train. To prevent accidents from such causes the Congress, in its 
wisdom, enacted this statute prohibiting railroads not only from re- 
quiring any employé subject to the act to remain on duty for a longer 
period than 16 consécutive hours, but also "permitting" it. 

[3] The défenses set up in defendant's third paragraph are in a 
proviso. The office of a proviso ordinarily is to restrain or modify 
the enacting clause of a statute. United States v. Dickson, 15 Pet. 
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141, 165, 10 L. Ed. 689; Dollar Savings Bank v. United States, 19 
Wall. 227, 22 L. Ed. 80; Leavenworth, etc., R. R. Co. v. United 
States, 92 U. S. 733, 758, 23 L. Ed. 634; Ryan v. Carter, 93 U. S- 78, 
23 L. Ed. 807; Schlemmer v. Buffalo, etc., R. R. Co., 205 U. S. 1, 10, 
27 Sup. Ct. 407, 51 L. Ed. 681 ; Boston Safety Deposit Co. v. Hudson, 
68 Fed. 758, 15 C. C. A. 651 ; Gould v. New York Life Ins. Co. (D. 
C.) 132 Fed. 927; McRae v. Holcomb, 46 Ark. 306. 

As to how a proviso should be construed Mr. Justice Story, in United 
States V. Dickson, said: 

"Tlie gênerai nile Qf law which has ordlnarily prevailed and become conse- 
crated, almost, as a maxim in the interprétation of statutes, is that where tbe 
enactlng clause is gênerai In Its language and objects, and a proviso is after- 
wards introduced, that proviso is construed strîetly, and takes no case out of 
the enacting clause which does not fall falrly within its meaning. In short 
a proviso carves spécial exceptions only out of the enacting clause, and those 
who set up any such exception must establish It as being within the vvords 
as well as within the reason thereof." 

[4] From thèse authorities it follows that the défendant, to sus- 
tain its plea, must bring itself strictly within the letter as well as within 
the reason of the proviso in order to escape the penalty provided by 
that act. 

[5] None of the évidence on behalf of the défendant would justi- 
fy a finding that the delays were caused by "an act of God." While 
it is not advisable to give an exact définition of that phrase which will 
cover every phase, it has been generally defined as something which 
occurs exclusively by the violence of nature ; at least an act of nature 
which impHes an entire exclusion of ail human agencies. In Gleeson v. 
Virginia Midland R. R. Co., 140 U. S. 435, 439, 1 Sup. Ct. 859, 35 L. 
Ed. 458, an accident was caused by a landslide caused by a heavy 
rain, and this, it was claimed, was an act of God relieving the de- 
fendant from liability. This contention was overruled by the court, 
Mr. Justice Lamar delivering the opinion of the court, saying: 

"There was no évidence that the rain was of extraordlnary character or 
that any extraordinary results f ollowed it. It was a common, natural event ; 
such as not only might hâve been foreseen as probable, but also must hâve 
been foreknown as certain to corne. Against such an event It was the 
duty of the company to hâve guarded. Extraordinary floods, storms of un- 
usual violence, sudden temijests, severe frosts, great drouths, lightnings, 
earthquakes, sudden deaths, and lllness hâve been held to be 'acts of God' ; 
but we know of no instance in which a rain of not unusual violence, and the 
probable results thereof In softening the superficial earth, hâve been so con- 
sidered." 

In The Majestic, 166 U. S. 375, 386, 17 Sup. Ct. 597, 41 h. Ed. 
1039, it was held that the "act of God" which would exempt one 
from liability is an act in which no man has any agency whatever. 

In BuUock V. White Star Steamship Co., 30 Wash. 448, 70 Pac. 
1106, it was held that "an act of God to reHeve from the performance 
of a contract must be such as a person of reasonable prudence and 
foresight could not hâve guarded against." 

For additional authorities on this subject see 1 Am. & Eng. Ency. 
Law (2d Ed.) 584, Harrison v. Hughes, 128 Fed. 860, 60 C. C. A. 442, 
and 1 Words & Phrases, pages 118 to 126. 
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[8] Does the évidence establish the fact that there was any casi^alty 
or unavoidable accident within the meaning of the proviso ? Casualty 
*has been defined as an act which proceeds from an unknown cause 
or is an unusual effect of a known cause. Chicago, etc., R. R. Co. v. 
Pullman Southern Car Co., 139 U. S. 79, 86, 11 Sup. Ct. 490, 35 L. 
Ed. 97. As there is no évidence to warrant a finding that any of the 
delays were caused by "casualty" within the meaning above described, 
that question need not be considered further. 

[7] While some authorities hold that "unavoidable accident" is syn- 
onymous with "act of God," the better définition, in the opinion of the 
court, is that it must be an inévitable accident which could not hâve 
been foreseen and prevented by the exercise of that degree of dili- 
gence which reasonable men would exercise under like conditions and 
without any fault attributable to the party sought to be held respons- 
iblc. 

In Clyde v. Richmond & D. R. R. Co. (C. C.) 59 Fed. 394, it was 
held that "an unavoidable accident is one which occurs without any 
apparent cause, at least without fault attributable to anv one." 

In Fish v. Chapman, 2 Ga. 349, 46 Am. Dec. 393, it was held that, 

"An unavoidable accident is synonymous witli inévitable, anci nienns any 
accident produced by physical causes whicli are inévitable, siicb as lislitning, 
storms, périls of the sea, earthquakes, inuudatious, sudden deatia or illuess.'' 

In Dixon v. United States, 1 Brock (U. S.) 177, Fed. Cas. No. 
3,934, the court held "the words 'unavoidable accident' must be con- 
strued as any accident which renders a breach of the condition inévit- 
able." 

This question bas been frequently before the courts in the con- 
struction of the 28-hour law relating to the transportation of live 
stock. In Newport News & Mississippi Valley Co. v. United States, 
61 Fed. 488, 9 C. C. A. 579, Mr. Justice Lurton. then Circuit Judge. 
delivering the opinion of the court in an action arising under the act of 
March 3, 1873, c. 252, 17 Stat. 584, digested as section 4386 R. S- 
(U. S. Comp. St. 1901, p. 2995) said: 

"An effect attributable to tlie négligence of the appellant Is not an unavoid- 
able cause. The négligence of the carrier was the cause; the luilawful con- 
finement axid uureasonable détention but an effect of that négligence." 

The exception in that act was "uniess prevented from so unloading 
by storm or other accidentai cause." The trial judge in that case 
nad charged the jury in substance: 

"That if they found that the live stock had been confinpd in the csirs of the 
défendant company for a longer period tlian 28 coiisocnti\e buni-s without 
unloading for rest, food. and water it woiild be no défense that suc-h con- 
finement had been caused by an accident to the train due to the négligence of 
défendant." 

This charge was approved by the appellate court as a correct in- 
terprétation of the statute. 

In the later 28-hour law, enacted June 29, 1906, c. 3594, 34 Stat. 607 
(U. S. Comp. St. Supp. 1909, p. 1178), the exception reads: 
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"Uuless prevented by storm or by other accidentai or unavoidable cause, 
whieh eannot be anticlpated or avoided by the exercise of due diligence and 
foresight." 

* 

The construction of this exception by the courts has been uniform 
that only some unavoidable cause which could not hâve been guarded 
against by the exercise of due diligence and foresight is within its mean- 
ing. United States v. Southern Pacific R. R. Co. (D. C.) 157 Fed. 459 ; 
United States v. A. T. & S. F. Ry. Co. (D. C.) 166 Fed. 160; United 
States V. Union Pacific R. R. Co., 169 Fed. 65, 94 C. C. A. 433; 
United States v. Atlantic Coast Line, 173 Fed. 764, 98 C. C. A. 110. 
Other cases not arising under the 28-hour \aw, but holding as was 
held in the case above cited, are Clyde v. Richmond & D. R. R. Co. 
(C. C.) 59 Fed. 394; The Olympia, 61 Fed. 120, 9 C. C. A. 393. 

In United States v. A., T. & S. F. Ry. Co., it was held that, for a 
carrier to avail itself of a breakdow^n or wreck as an excuse, it must 
be shown that the circumstances relied on resulted f rom a cause which 
could not hâve been avoided by the exercise of due diligence and fore- 
sight. 

In United States v. Atlantic Coast Line it was held that the failure 
of a conductor to examine a waybill is not a légal excuse. 

In Welles v. Castles, 69 Mass. 325, it was held the term "unavoid- 
able accident" has a much more restricted meaning, and comprehends 
only damage and destruction arising from supervening and uncontrol- 
lable forces or accident. Other cases to the same effect are Dreyer v. 
People, 188 IlL 40, 58 N. E. 620, 59 N. E. 424, 58 L. R. A. 869 ; Smith 
V. Southern Railway Co., 129 N. C. 374, 40 S. E. 86; Tays v. Ecker, 6 
Tex. Civ. App. 188, 24 S. W. 954; Crystal Springs Distillery Co. v. 
Cox, 49 Fed. 556, 1 C. C. A. 365. 

[8] Applying thèse rules to the facts as established by the évidence 
in this case, did they justify a peremptory instruction to return a 
verdict for the défendant? The rule of law is well settled that it is 
only when ail reasonable men in the, exercise of a fair and impartial 
judgment would draw the same conclusions from the facts which 
condition the issue that it is the duty of the court to withdraw that 
question from the jury. 

[9] Is a delay in starting caused by reason of the fact that another 
train is late an excuse within the meaning of the proviso? That was 
a matter which was known to the carrier or its officers in charge of 
the employés at the time they left the terminal, and they knew that it 
would cause delay in the employés getting off duty. There is nothing 
unforeseen in this. 

But it is contended by learned counsel for défendant that the time 
fluring which the train was delayed should not be included within 
the time the crew was on duty. No reason is given for such a con- 
struction, and there is nothing in the act to justify it. The employé 
goes on duty when required by the rules of the employer to report for 
duty, and if for any reason he is delayed unless it is for some cause 
excepted by the proviso of the act the time he is on duty runs. United 
States v. Illinois Central R. R. Co. (D. C.) 180 Fed. 630. Any other 
construction would, to a great extent, defeat the object of the statute 
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to prevent employés of raiiroads from working for so many hours 
as to unfit them to discharge their duties intelligently and with safety 
to the train. It ma:y and does happen frequently that trains are de- 
layed in starting five or six'or evçn eight hours. If the employés co.m- 
posing the crew on that train are required to remain on duty during 
that time and then remain on duty for 16 hours while the train is 
beirig operated, would they be in physical condition to manage that 
train with safety? 

It is claimed that time lost by reason of side-tracking to give pas- 
senger or superior freight trains the right of way is an excuse, but 
it has been expressly held in United States v. Southern Pacific Rail- 
way Co. (D. C.) 157 Fed. 459, that this is no excuse if the meeting 
of such trains could hâve been anticipated at the time the train was 
dispatched from its starting point. Of course the roadmaster or chief 
train dispatcher of défendant must hâve known that other trains would 
be met, and, as shown by the évidence of the witnesses for the de- 
fendant, passenger trains and certain other freight trains were superior 
trains and had the right of way over those trains, and it was their 
duty to take the side track to enable the superior trains to pass. 

There was some time lost by reason of hot boxes, and this it is 
claimed was an unavoidable accident. It is a matter of universal knowl- 
edge that science has not yet been able to discover the means of pre- 
venting hot boxes entirely, but a careful examination of them before . 
starting a train and examination at stopping points will reduce acci- 
dents of that nature to a minimum. But in no event can it be said that 
a hot box is an unavoidable or unforeseen accident. The officiais of 
défendant could reasonably anticipate that hot boxes are likely to occur 
on every train, more especially on freight trains such as thèse were, 
and it was their duty to take that fact, as well as the f requency with 
which other trains would be met, into considération in establishing 
the division or terminal yards and determining the distances for them. 
If they failed to do so, and by reason of such failure the crews on its 
trains are required to remain on duty for a longer period than 16 con- 
sécutive hours, it is guilty of a violation of this act. United States v. 
A., T. & S. F. Ry. Co. (D. C.) 166 Fed. 160. 

The time lost by reason of the locomotive getting out of steam oi 
cleaning fires could by the exercise of reasonable diligence certainly 
hâve been anticipated and prevented. The coal, although testified to 
that it was as good as that sold to other raiiroads, evidently was not 
a good steam coal, or else the engines must not hâve been in proper 
condition. In fact, the évidence of the engineers of défendant shows 
that the engines used on the train were old and the coal, owing to a 
good deal of slack, would cake and not burn as freely as lump coal. 
If fires will give out as frequently as the évidence in this case shows, 
there must certainly be a remedy for it. What would become of the 
defendant's through passenger trains if this condition existed on their 
locomotives? Ail the delays shown by the évidence to hâve occurred 
could hâve been prevented by the exercise of reasonable diligence or 
at least anticipated, and the court is unable to find, after a careful 
reading of ail the testimony, that any delays were caused by casualty. 
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unavoidable accident, or act of God, or by any cause which could not 
hâve been foreseen. The view most favorable to the défendant is that 
the cause is one which ought to hâve been submitted to the jury for 
détermination. 

Entertaining thèse views the court, with great reluctance, in view 
of the high regard it has always entertained for the learning and abihty 
of the great jurist who tried this case, feels that it is its duty to sustain 
the motion for a new trial, as the responsibility rests upon it. 



FRENCH y. BUSCH. 
(Circuit Court, E. D. New York. July 28, 1911.) 

1. COEPOEATIONS (§ 262*) STOCKHOLDEES SUBSOKIPTION LiABILITT — DB- 

TENSES. 

Where In proceedings by an Insolvent corporation's receiver to recover 
a stock subscriptlon llabllity stock assessed under a decree of the court 
in wliicli tlie insolveney proceedings were pendlng exceeded in amount 
the stock issued as bonus to bondholders under a mortgage, an objection 
that ail claims agalnst the corporation except those of bondholders had 
been paid, and that défendant owned no stock except bonus stock, was 
Insufflcient as a complète défense, tbough it mlght hâve been urged as 
a partial défense to a deflnite part of the assessment. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 262.*] 

2. CoRPOBATiONS (§ 246*)— Insolvency — ^Action Against Stockholdee— Na- 

lUBE or LiABILITT. 

Where a receiver of an insolvent corporation had title to the right to 
call for an assessment on stockholders under a decree of the court in 
insolvency proceedings against the corporation, the stockholders' liabilit'y 
was several and not joint. 

lEd. Note.— For other cases, see Corporations, Cent. Dlg. §§ 981, 982; 
Dec. Dig. § 246.*] 

3. CoEPOEATiONS (§ 268*) — STOCKHOLDEES— LiABiLiir— Place of Patment. 

Where a decree In insolvency proceedings against a corporation imposed 
a statutory liablllty on stockholders and directed paymeut io the receiver, 
and a notice was glven requiring payment to be made to the receiver 
wlthin a specifled time, a complaint to enforce such llability was not de- 
fective for failure to allège the place where payment was to be made. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 268.*] 

4. Corporations (§ 268*) — Stockholders — Statutory Liability — Complaint. 

Where an action against stockholders of an insolvent corporation 
brought by the receiver to enforce a statutory liability for unpaid stock, 
was based on a chancery decree In insolvency proceedings, the complaint 
was not objectionable for Indeflnlteness in that it was impossible to tell 
whether it was based on the statute of the state of the corporation's 
domicile or on the language of an agreement supposed to hâve been enter- 
ed into as a définition of the statutory liability imposed by that statute. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1129-1141 ; 
Dec. Dig. i 268.*] 

5. Corporations (§ 243*) — Stock — "Subsoeiption" — Bonus to Bondholders, 

Where corporate stock was glven to bondholders of a corporation as 
a bonus to induce them to purchase th» bonds, their acceptance of the 



*For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stock as such bonns constltuted a subscrlptlon sufficient to carry any 
liablllty that might attach thereto. 

[Ed. Note. — For other cases, see Corporations, Cent Blg. § 952; Dec. 
Dig. § 243.» 
For other définitions, see Word» and Phrases, vol. 7, pp. 6727-6732.] 

6. Corporations (§ 268*)— Stock Subscription— Stockholdebs' Liabilitt— 

Enforcbment. 

Where a corporation's receiver, in a suit to enforce a stockholder's 
liability on shares issued as a bonus to purchasers of bonds, showed that 
the subscrii>tion to the bonds to which the stock passed as an incident, 
was reeeived prlor to the time of the corporation's suspension, the eom- 
plaint was not defective for failure to deflnitely allège that the corpora- 
tion was entitled to assess such stock at the time of its suspension. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1129-1141 ; 
Dec. Dig. § 268.*] 

7. Corporations (§ 268*) — Insolvenct — Stockholdebs' Liability — Assess- 

MENT. 

Where an assessment was levled on stockholders of an insolvent corpo- 
ration by a decree in Insolvency proceedings, an allégation in an action 
against a stockholder to enforce such assessment, that he had notice 
thereof, was sufficient. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 1129-1141 ; 
Dec. Dig. § 268.*] 

8. Pleading (§ 216*) — Complaint — Demurkeb. 

In an action to enforce a stockholder's liability under a decree imposing 
a stock assessment in insolvency proceedings, a défense that défendant 
had no notice of the decree could not be determined on demurrer. 

[Ed. Note. — For other cases, see Pleading, Dec. Dig. § 216.*] 

9. Pleading (§ 217*) — Deaiueree to Answee — Objections to Complaint— 

limitations. 

On demurrer to an answer, the demurrer could not be earried back and 
sustained to the complaint because plalntifC did not afflrmatively show 
that the cause of action was not barred by limitations. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 540-548; Dec. 
Dig. § 217.*] 

10. Corporations (§ 268*) — Stockholders' Liability— Assessment — Plead- 

ing. 

Where a stockholder sued while receiver of a corporation to recover 
a statutory liability, dlvided a défense into three parts as applied to three 
separate holdings of stock, such partial défenses should hâve been stated 
as a complète défense to a part of the cause of action, and the three 
BO-ealled partial défenses united into one défense with three several 
Btatements as to the acquisition of stock, or else should specify that each 
acquisition of stock is an answer to a particular portion of the complaint 
represented by one-third of the stock referred to. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. 268.*] 

11. CoKPOBAiioNS (§ 243*) — Stockholders' Liability — Bonus Stock. 

That bonus stock to be dellvered to subscribers for bonds of a corpo- 
ration was transferred to a trust company holding the mortgages securing 
the bonds, and by it transferred to the bondholders on their purchase of 
bonds, could not relieve the latter from their statutory liability as stock- 
holders with respect to creditors of the corporation. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 243.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
189 F.— 31 
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12; CoBPOBATioxs (§ 268*) — Insolvenct — Stockholdebs' Liability — De* 

PENSES. 

In an aetion. to enforce a stockholder's liability for unpaid stock, an 
allégation that défendant liad paid for a part of the stock by a couvey- 
, .ance of certain real esta te stated a suffleient cjefeuse pro tanto. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 268.*] 

13. CorpObations (§ 243*) — Stock Stjbscription — Dépenses. 

In an action by a receiver of an insolvent corporation to recover a 
stock ttssessment, an allégation that B. was to receive tbe entlre capital 
stock iti considération of certain services and that ail the stock was to 
be held in trust by défendant uiitil it was available, by mutual agreement, 
the use of B. stated no defense'to a proper cail on the record holder of 
the stock for payment of an assessment. 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. § 243.*] 

14. CoRPOKATioNS (§ 262*) — Stock Assessments — Défenses. 

In an action on a corporate stoclv assessment made by a court In In- 
solyency proceedings, an allégation that défendant held certain of the 
stock as collatéral securit'y with certain bonds for a loau made by him, 
was demurrable as a collatéral attack on the Jurisdiction of the court 
maklng the assessment against défendant as owner of the stock. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. i 262.*] 

15. Corporations (§ 268*) — Stock Assessment — Countebclaim. ' 

ïn an action against a stoçkholder of an insolvent corporation on a 
stock assessment, a eounterclaim alleging that défendant held bonds of the 
corporation amounting to $202,900 with interest at 5 per cent, fi-om June 
1, 1902, and that he was entitled to set ofE such amount against his al- 
leged subscription liability of $206,250 was not demurrable. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 268.*] 

Action by Thomas E. French as receiver of the Agnew Company 
against Clarence M. Busch. On demurrer to defendant's answer. 
Overruled in part and sustained in part. 

Burlingham, Montgomery & Beecher ( Herman S. Hertwig and 
Morton L. Fearey, of counsel), for plaintiiîf. 

W. Russell Osborn, for défendant. 

CHATFIELD, District Judge. A New Jersey corporation for 
conducting a sanitarium at Atlantic City has iDeen in the hands of a 
receiver under the laws of New Jersey, and that receiver has brought 
suit in this district against an individual stoçkholder who was also 
a holder of certain bonds of the Company, and therefore a presum- 
ably secured creditor thereof . It is shown by the papers that the 
assets realized much less in amount than the claims of the secured 
creditors, and that therefore a large deficiency upon the bonds is in 
existence and that there are, or were, also, a number of unsecured 
claims. The complaint allèges that the subscriptions to certain stock 
were not paid although the stock was issued, and the receiver has 
made a demand, under the New Jersey law and under a decree of 
the New Jersey Court of Chançery, for the amount of thèse sub- 
scriptions from the stockholders. His présent action is based upon 
this demand, and he asks that the défendant be compelled to pay 
over to him the amount of the assessment levied, viz., $206,250, 
with interest from February 1, 1908, the date of making demand, 
the shares being $50 each, and the receiver needing some $250,000 

•For other cases see same toplo & § numbek In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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to cover the balance of the secured claims and the unsecured daims, 
with the expenses of the receivership proceeding. As has been said, 
the défendant is the largest one of the various stockholders who 
are alleged to be in similar case, and the amount of the demand 
upon thèse various stockholders totals about the amount of the un- 
paid balance of debts and expenses. In the Court of Chancery of 
New Jersey a decree has been made directing that the stock of 
thèse various individuals be assessed in the amounts ref erred to in the 
demand in question. The défendant herein was allowed by such de- 
cree, upon bonds held by him, $147,700, and, as gênerai creditor, 
$1,008.25, but it was ordered that payment of thèse claims be deferred 
until défendant, as in the case of the other stockholding creditors, 
pay the contribution or assessment fixed by such decree. 

The plaintiff in his complaint recites thèse allégations with others, 
charging that the défendant has utterly failed to respond to the 
demand, and asks for judgment for the amount of the assessment 
with interest, as has been stated. The défendant has answered setting 
up a déniai on information and belief as to certain allégations and 
an absolute déniai as to others (with the exception of admitting that 
he was a stockholder or incorporator of the company) thus covering 
the entire bill of complaint. He then interposes as separate défenses 
what he calls a fîrst, second, and third complète défense to the com- 
plaint, fourth and fifth partial défenses to the complaint, and sixth, 
an offset or counterclaim based on his alleged ownership of bonds 
totaling $202,900, with interest. The plaintiff has demurred to the 
first, second, and third distinct défenses, to the fifth partial défense, 
and to the counterclaim, charging in gênerai that thèse défenses and 
counterclaim are insufficient, and that the court has not jurisdiction 
of the counterclaim as to subject-matter nor under the provisions of 
section 501 of the New York Code of Civil Procédure. The gênerai 
déniai and alleged fourth partial défense do not seem to be ques- 
tioned by demurrer. It will be necessary to take thèse matters up 
point by point, although an elaborate discussion of each point need 
not be had. 

[1] The fîrst défense which is demurred to on the ground that it is 
insufficient in law is an allégation that the insolvent company pro- 
vided (in the mortgage to secure which the bonds ref erred to were 
given) that each purchaser of bonds should receive a bonus of stock, 
and that by agreement among the bondholders themselves, no liabil- 
ity can now be shown against thèse stockholders to pay for the stock 
which they received as such bonus, and that the receiver has no 
claim on account of this right, inasmuch as there are no creditors 
but the bondholders. This point was covered by the decree in New 
Jersey, but that decree was based upon a finding that obligations for 
the payment of which an amount could be had were then outstand- 
ing. The pleadings herein show that ail claims except those of 
bondholders hâve been paid, and that the stock alleged to hâve been 
given as a bonus was taken by thèse bondholders with knowledge 
thereof. Inasmuch, however, as the stock assessed exceeds in amount 
the stock issued as bonus, it would seem to be no défense to an assess- 
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ment on stock under a statutory liability, to show that, as to some of the 
stock, the bondholders might be estopped from demanding contributions 
from each other to the extent of the stock issued as a bonus to the 
bonds which others received. If this défense were urged as a 
partial défense to a definite part of the assessment, it could be con- 
sidered on the merits. But as a complète défense it is not available 
on the pleadings and the demurrer should be sustained. 

[2] There seenis to be no misjoinder of causes of action, and 
the receiver has title to the right to call for such an assessment, 
and may sue in any jurisdiction where the suit can be maintained, 
upon the decree of the New Jersey court establishing the rights of th« 
New Jersey corporation for its creditors. The défendant herein is 
said to hâve been duly served, and his obligation to the corporation 
or its creditors has been fixed in the chancery suit. His liability is 
several, not joint with any other stockholder. 

[3] The défendant on the argument of the demurrer to his answer 
has gone back to an examination of the complaint in order to search 
that for defects, under the theory that a demurrer to a subséquent 
pleading will take the court back to the first déficient pleading m 
the case. As a resuit of this examination the défendant claims that 
the notice of call to pay the assessment referred to, as set forth in 
the complaint, does not specify a place of payment, citing Statutes 
of New Jersey, General Laws 1896, c. 185, § 22. The défendant 
cites a number of cases to show that such a notice should strictly 
comply with the statute as in Schenectady & Saratoga Plank Road 
V. Thatcher, 11 N. Y. 102; Rutland & B. R. Co. v. Thrall, 35 Vt. 
536. But in the case at bar, the place of payment was to the re- 
ceiver. Certainly, the creditors would hâve no difficUlty in finding 
or in knowing the place of business of the court officer wlio was 
required by the very conditions of his appointment to hold himself 
within reach of the persons having to do business in the particular 
matter, and the notice is plainly a demand under the decree that 
within a certain time the same be paid to the receiver, which is suffi- 
ciently definite to comply with the statute. 

[4] A second objection to the complaint is that of indefiniteness 
in that it is said to be impossible to tell whether it is based upon the 
statute of New Jersey above referred to, or whether it is based 
upon the language of the agreement supposed to hâve been entered 
into, as a définition of the statutory liability imposed by that statute. 
The decree in chancery being a part of the proceeding upon which 
the complaint is based, and the complaint referring to a statutory 
liability enforced by that decree, there would seem to be no merit 
in this objection, which is a collatéral attack on the decree itself. 

[5] 3. The défendant allèges that, if the plaintifif be claiming 
imder the statute, the statute bases liability solely upon the sliares 
of stock subscribed for. The défendant claims that the record of 
the complaint shows that thèse shares of stock had been received, 
but not subscribed for. This is a question that has already been 
disposed of by the decree in chancery in New Jersey, which had 
jurisdiction to détermine that question for this court. But it may 
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be said that the purchase of a certain number of shares of stock 
in connection with the purchase of bonds would certainly be a sub- 
scription for those shares and would carry any liability that might 
attach thereto. An acceptance of the stock would be sufficient to 
bring the purchaser or beneficiary within the terms of a statutory 
subscription, if the stock were liable to any further burden. 

[6] 4. In following out this last point the défendant objects to 
the complaint because of a lack of definite statement that the right 
to call the assessment in question belonged to the company at the 
time of its suspension, or, in other words, that the shares of stock 
were subscribed to prior thereto. But the complainant does show 
that they had been received prior to that time as a bonus, with what- 
ever obligations foUowed thereupon, and hence this objection is of 
no weight. 

[7] 5. The défendant also suggests that the complaint seems to 
charge an appearance by the défendant in the proceeding with référ- 
ence to the assessment of the stockholders. They point out from 
the copy of the order attached that no formai récital of appearance 
upon the second proceeding, with respect to the présent défendant, 
can be found. 

[8] An allégation that the défendant had notice is sufficient as 
pleading, but without extraneous testimony the affirmative défense 
of lack of notice cannot be determined, hence cannot be disposed 
of on demurrer by a party admitting thereby the déniai of actual 
jurisdiction of the New Jersey court. 

[9] 6. The défendant next raises the statute of limitations as a 
défense and suggests that the statute begins to run from the time 
when a right to assess accrues ; citing Bernheimer v. Converse, 
206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163, which appHes the 
New York statute. 

Whether or not the statute of limitations is a défense cannot be 
disposed of upon demurrer, because the right to assess might not 
occur until the stock was delivered under the subscription. The 
date of organization of the company, which preceded the 6-year 
period by 34 days, is not fixed as the time from which the affirmative 
défense must run, and the défendant does not rely upon any alléga- 
tion to that effect, nor is any answer interposed on this ground. The 
complaint, therefore, cannot be dismissed for this reason. In fact, 
the statute of limitations is a défense, and to hold that the plaintiflf 
must négative ail défenses in the form of its complaint is a novel 
suggestion even upon the argument of a demurrer to an answer. 

Points 7, 8, and 9. It is urged that the demurrer to the separate 
partial défenses should be dismissed for the reason that, taken to- 
gether, the three partial défenses make a complète défense. It may 
be assumed that if a party undertakes to unité three separate hold- 
ings of stock as the foundation for claiming that he is not liable 
upon an assessment, then he must plead a complète défense depend- 
ing upon three allégations of fact. 

[10] If he wishes to divide this défense, upon the theory that 
the cause of action is separable into three parts, then his partial 
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défense should be stated as a complète défense to a part of the cause 
of action. Hence, it follows that technically the demurrer should 
be sustained and the three so-called partial défenses must be united 
into one défense with three several statements as to the acquisition 
of stock; or else should specify that each acquisition of stock is an 
answer to the particular portion of the complaint (if that portion 
can be specified) represented by one-third of the stock ref erred to. 

[11] 10. The next défense to which demurrer is interposed allèges 
that the rights of action for such an assessment were transferred to 
the trust company holding the mortgages as security for the bonds. 
But it must be held that the terms of such a trust agreement cannot 
relieve parties from the statutory liability with respect to creditors 
and the demurrer to this défense must therefore be sustained. 

[12] 11. The next défense is an allégation that the défendant has 
paid for his stock by a conveyance of certain real estate as a con- 
sidération for some of the stock in question, and that this was a fair 
and reasonable considération therefor. It would seem that a demur- 
rer admitting the allégations of this défense admits the validity of 
the défense, inasmuch as it would admit payment for the stock. 
Such a défense, if maintained, would clearly be good, and hence 
the demurrer on that point must be overruled. It is suggested that 
this is pleaded as a complète défense and hence is insufficient, but it 
is apparent that the défense is urged merely to a part of the cause 
of action and can be defined by proof. 

[13] 12. The défense that one Wilmer R. Batt was to receive the 
entire capital stock in considération for certain services, and that ail of 
the stock was to be held in trust by the défendant until it was avail- 
able by mutual agreement the use of the said Batt, would seem to be 
no défense to proper call upon the record holder of the stock for the 
payment of an assessment. Whether or not Batt might be brought 
in as the real party in interèst, or whether under the New Jersey laws 
he might be liable in any way to pay the assessment, does not seem 
to relieve the défendant from liability, and hence this is not a défense, 
and the demurrer should be sustained. 

[14] 13. An alleged partial défense, that the défendant holds certain 
of the stock simply as collatéral security with certain bonds, for a loan 
made by him, would again question the jurisdiction of the New Jersey 
court in assessing him as owner, and would further make the défend- 
ant allège that stock which he held as a record owner as valid for the 
purpose of security, was invalid as an actual issue of stock, because 
he, the holder of the security, happened to be the owner of the stock. 
This would be plainly bad, and the demurrer should be sustained. 

[15] The only remaining ground of défense is an alleged counter- 
claim to the effect that the défendant holds bonds to the amount of 
$202,900, with interèst at 5 per cent, from June 1, 1902, which he 
suggests as! a set-ofif against the subscription of $206,250, with inter- 
èst, which is claimed for the stock. The plaintiff demurs to this 
counterclaim upon the ground that the New Jersey court has fixed the 
liability for the assessment and that this court cannot spëculate as to 
whether or not the bondholders will receive back the entire amount 
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of bonds if the entire stock subscription be paid up, or whether if any 
of the subscribers fail, a particular bondholder may ultimately receivc 
less than he bas to pay. But the record does not show that that ques- 
tion of counterclaim was before the New Jersey court, nor do the 
amounts correspond. The demurrer admits the allégation of the 
counterclaim as to the amount of the holding by défendant, but proof 
will be needed to détermine the exact rights of the parties. 

It is urged that this counterclaim is not sufficient in form under the 
laws of New York, and that permission to urge the counterclaim 
against the officer of the New Jersey court has not been obtained. 
But: thèse grounds of demurrer do not seem good, nor does it seem 
that the validity of the counterclaim can be passed upon on demurrer, 
for again the plaintiff is relying upon bis own pleading in the com- 
plaint, as denied by the ansvver, to establish the allégations upon which 
lie attacks the answer, and the défendant has a right to contest those 
allégations by évidence. 

The demurrer to the counterclaim should, therefore, be overruled. 

The varions demurrers will be overruled in part and sustained in 
part as ihdicated herein, and the défendant may plead over where 
necessary. 



LOONEN V. DEITSOH et al. 
(Circuit Court, S. D. New York. Jlay 2, 1911.) 

1. Trade-Mabks and Trade-Names (§ 22*) — CnARACTEE OF Mark— SuGGEST- 

IVENESS. 

Wliere a red cross, used as a trade-mark on tootbbruslies prior to 1905, 
was only .suggestive of asepsis and gênerai cleanllneKS, and not descrip- 
tive of the gênerai character of the brush, and was not inteuded to imply 
consent or approval of its use by the Red Cross Society, it was not ob- 
jectionable as being either illégal or deceitful in itself. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 25; Dec. Dig. § 22.*] 

2. Teade-Maeks AND Trade-Names (§ 22*) — •A'^ai.idity— Bad Faitii. 

Where eomplainant used a red cross as a trade-mark on tootlibrushes, 
the fact that he added tbe words "Red Cross Brush" or "Red Cross" did 
not convict hlm of bad faith as indicating that the brushes had been 
adopted by or had auytîiing to do with the Red Cross Society. 

|Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 25 ; Dec. Dig. § 22.*] 

3. Trade-Marks and Trade-Names (§ 31*) — Extent oFi Use. 

Plaintiff adopted a red cross as a trade-mark on toothbmshes with the 
words "Red Cross Brush." Before 1904 the only brushes bearing the 
mark had been a line of "Coniilo" brushes. In 1904 eomplainant, flnding 
the sales of thèse brushes to be falling off, began making and sending a 
bone brush to supply his trade in the United States, to which he adiled 
the red cross mark and the words "Red Cross Hygienic," which brushes 
he continued to ship in large quantities, and the "Coniilo" in small quan- 
tifies, until suit was brought, also siiipping other brushes without the,. 
mark. Held, that the mark was not originally used to indicate "Comilo" 
brushes only, and eomplainant was not liinited to its use on sueh brushes. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §35; Dec. Dig. § 31.*] 

•For other casea see same topic & % numbbiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. TbAde-Mabks and Tbade-Names (§ 93*)— Ohabactee of Mabk— Qualitt. 

Evidence held Insuffldent to Indicate that complalnant adopted the red 
cross as a trade-mark for toothbrushes to Indicate quality only. 

[Ed. Note. — For other cases, see Trade-IMarks and Trade-Names, Dec. 
Cig. § 93.*] 

5. Tbade-Mabks and Tbade-Names (§ 2*) — Nature of Mark— Public Pol- 

ICY. 

Under Acts Cong. Jan. 5, 1905, c. 23, 33 Stat. 599 (U. S. Comp. St. Supp. 
1909, p. 1038), and June 23, 1910, c. 372, 36 Stat. 604, declaring that the 
use of the red cross as a trade-mark should be permitted where Its use 
antedated 1905, it could not be said that tlie use of such trade-mark on 
toothbrushes antedating that date was contrary to public poliey. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 2.*] 

6. Tbade-Maeks and Tbade-Names (§ 25%,* New, vol. 6, Key No. Séries) — 

NUMBEB OP TbADE-MaRKS. 

Where complalnant, a manufacturer of tootlibrushes, used as trade- 
marks on the back a star-inclosed "L" and the word "Comilo," and there- 
after placed on the front of the handle a red cross and the legend "Red 
Cross Brush," and the latter mark was shown to hâve been accepted by 
the public as Indlcatlng brushes made by complalnant, It was no objec- 
tion to complainant's use thereof that he had previously adopted and still 
used the marks ou the back. 

In Equity. Bill by Charles Loonen against Charles Deitsch and an- 
other. Decree for complainant. 
See, also, 152 Fed. 1023. 

Archibald Cox and C. P. Goepel, for complainant. 
Joseph L,. Levy, for défendants. 

HAND, District Judge. The défense hère is based upon six lines : 
First, that the mark is bad because adopted for purposes of deceit and 
therefore not primarily a mark of ownership at ail; second, because 
the use has not been sufSciently shown to justify the presumption of a 
trade-mark; third, because the complainant, beingguilty of fraud, has 
no standing in a court of equity ; fourth, because the original use was to 
mdicate only Comilo brushes and could not be extended to bone brush- 
es, after the défendants had begun to make them ; fifth, because it is 
against public poliey to allow the Red Cross to become a mark at least 
without "lawful right" prior to 1905, which has not hère been shown ; 
&ixth, because a man may not use more than two marks on the same 
class of goods. 

[1] As to the first point, Loonen swears that he adopted the mark 
because his star mark was too small, and he wanted something showy 
to catch the eye. Though he dénies that he supposed the symbol meant 
anything hygienic or sanitary, I cannot help thinking that he did at- 
tach some such meaning to its use in spite of his disclaimer. It is al- 
most incredible that he should otherwise hâve chosen that particular 
mark for that particular purpose. However that may be, the question 
at this time is not what he meant but what he did. There is without a 
doubt a suggestion in the term that is related to asepsis and sanitary 
conditions, and it is almost certainly tlie case that the commercial uses 
of the symbol arose f rom the fact that the Red Cross Society was con- 

*For other cases see same toplc & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cerned with field surgery and with the care of, and supplies for, the 
sick and wounded in battles and great public catastrophes. AU such 
commercial uses hâve, I believe, been of a kind congruous and analo- 
gous to the activities of the society itself, or at least vaguely sugges- 
tive of asepsis and gênerai cleanliness. No one, for example, would be 
likely to sell Red Cross umbrellas, or Red Cross neckties or Red Cross 
ink. Those goods which are benefited by cleanliness and hygienic 
préparation are the only ones which so far as I know hâve been 
covered by the mark. The spread of popular information regarding 
the therapeutic value of cleanliness has created a strong prédilection 
for anything suggestive of such methods. Merchants hâve been quick 
to take advantage of this éducation of the public and to indicate that 
their wares partake of such a character. The Red Cross is an easily 
caught symbol with an indefinite atmosphère, a kind of aseptic aura, 
connotating clean préparation and careful protection from dirt. The 
complainant did only what others hâve doue in exploiting that popular 
conviction, and the conclusion is pretty clear that those who so selected 
it not only had some such reason in mind, but succeeded in making 
the suggestion they intcnded to others. That, however, is not enough 
to make the mark bad. Of course it must not be descriptive ; but sug- 
gestion is one thing, and description, another. A good collection of the 
authorities may be found in Trinidad Asphalt Mfg. Co. v. Standard 
Paint Co., 163 Fed. 977, at pages 986-988, 90 C. C. A. 195 ; Tohnson 
V. Seabury, 71 N. J. Eq. 750, 67 Atl. 36. 12 L. R. A. (N. S.) 1201, 124 
Am. St. Rep. 1007, does not décide the question, because the court 
treated the case as one of secondary meaning. Perhaps that was due 
to the fact that originally the complainant had deliberately stated that 
the mark was used with the authority of the society, but the case still 
remains inconclusive hère. Johnson v. Brunor (C. C.) 107 Fed. 466, 
is too scantily reported to know what was the basis of Judge Lacombe's 
décision. Nor does Johnson v. Bauer & Black, 82 Fed. 662, 27 C. 
C, A. 374, pass upon it. The authorities therefore appear to be in- 
conclusive. Suggestiveness not being a defect, the question cornes 
down, therefore, to this: Does the mark actually mean that the society 
is in any way concerned with the manufacture of the goods? I think 
not. We hâve become familiar with it in the past for many other uses 
than that of the society, though happily such uses will now slowly 
disappear. It has been used on hospital ambulances, upon médica- 
ments, upon doctors' motor cars, upon barber shops, upon laundries, 
and for military field service not connected with the Red Cross Society. 
In short, until the législation of 1905 (Act Jan. 5, 1905, c. 23, 33 Stat. 
599 [U. S. Comp. St. Supp. 1909, p. 1038]), it had been quite in- 
stinctively adopted for many uses which were congruous with the chief 
objects of the society, but which did not indicate that the society had 
anything to do with them, or certainly with the frequency of the use 
ceased to do so. Finally, Congress has clearly recognized that fact 
by permitting ail those who prior to 1905 had used the mark lawfully, 
to continue. This appears beyond question in the act of June 23, 1910, 
c. 372, 36 Stat. 604. Such "lawful use" does not imply the consent of 
the society, but only that there should be such use as woulctjÇÇfate a 
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mark were it not the Red Cross. Thérefore, the mark îs not invalid 
as being either illégal or deceitful in itself. 

utf The next point is of the insufficiency of the use proved. I cannot 
understand the défendants' position in this regard, for it is hardly 
compréhensible that they actually suppose, as they keep repeating that 
only three shipments were made. Ail the coniplainant's witnesses tes- 
tify to a continuons shipment and sale of toothbrushes so marked, 
either Comilo or bone, from August, 1899, down to the beginning of 
the suit. The single thread of justification for this disregard of ail that 
testimony is the fact that Lotter from the books identified the entry 
of the first_ shipment of each number, "42," "2742," and "1498." That 
this was his only purpose is apparent to anyone who reads the testi- 
mony in the least impartially or as a whole, because no one can con- 
strue the testimony as confining the shipments to those three without 
perversely twisting its sensé. 

[2] The third défense is of the complainant's bad faith, disqualify- 
ing him from rehef in a court of equity. This is to a large extent in- 
volved in the prior considération of the mark, and in so far f orth it 
falls with a décision thàt the mark is good, as neither descriptive nor 
misleading. There is,'however, the question of whether it was fraud- 
ulent to add the words "the Red Cross Brush," or "Red Cross," to the 
symbol itself. The phrase "Brush of the Red Cross" is quite a différ- 
ent matter from "Red Cross Brush" and Loonen only used the latter. 
/'Brosse de lar Croix Rouge" does not mean "Brush of the Red 
Cross," but "Red Cross Brush." It would be meaningless in French to 
say "Rouge Croix Brosse," and on that account a strictly literal transla- 
tion of the French phrase which Loonen used does not correctly repre- 
sent even what he did in France. "Red Cross Brush" is like "Red 
Cross Pharmacy" or "Red Cross Plaster;" it means as much and no 
more that the brush bas anything to do with the Red Cross Society, 
as the symbol alone, for it neither adds to, nor takes from, the sugges- 
tion and the connotation of the symbol itself. There was then in this 
no more fraud than if the legend had been omitted. 
" [3] The fourth défense is that the mark was spécifie to the Comilo 
brush, and its use upon the bone brush, an attempt to create a new 
mark. Before 1904 the only brushes bearing the mark had been the 
Comilo, and it was coupled with the words "The Red Cross Brush." 
It does not certainly appear that ail Comilo brushes bore the mark and 
legend, though I think it fairly plain from Gibson's testimony that if 
any such brushes did not bear the mark they were few, and what he 
calls "seconds." Moreover, it appears that between 1899 and 1904 
the complainant shipped other brushes to the United States than the 
Comilo, so that ail his goods did not bear the Red Cross. In 1904 
finding the sale of Comilo brushes to be falling off — possibly because 
the défendants had already begun to use his mark in 1903 — the com- 
plainant began making and sending a bone brush which is in évi- 
dence and which bears the Red Cross and the words "Red Cross 
Hygienic." Thèse bone brushes he continued shipping in large quan- 
tifies and Comilo in small quantifies until the suit was brought, also 
shipping other kinds of brushes without the mark. Now the only 
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possible ground for saying that the use of the Red Cross only on 
Comilo brushes limited it to such brushes is this : That it thereby 
became a mark for that quality or grade of briish, because certainly 
no one can suppose that a mark actually intended, and supposed, to 
express origin becomes any the less effectively a trade-mark because 
it is used only upon a part of the maker's goods. If Loonen wished 
to push this particular brush, the Comilo, more than others, there 
is no more reason why lie should not hâve put upon it his best and 
most showy mark, than why he should not hâve given it a dispropor- 
tionate amount of advertising, or made his name more prominent 
upon it than on his other brushes. In short, there is no necessary con- 
nection between the use of a mark upon a hmited class of the maker's 
wares and its denoting that class of wares. 

[4] The question, therefore, is whether, as matter of fact, this mark 
did dénote quality and quality only. First, it must be noted that this 
kind of brush already had a name, "Comilo," coined by the patentée, 
Loonen's assignor, and composed out of the names of the chemical 
éléments which went to make up the handle. This was indubitably 
one name for that kind of brush, which Loonen had not invented, and 
which meant the brush made under Wallach's patent. Was the Red 
Cross Brush another name for the same kind of brush or was it a 
mark of Loonen's make? So far as intent goes, the only évidence is 
that of Loonen himself, and he says that it merely meant his manu- 
facture. There is no reason to suppose that he affixed it so that the 
public or anyone else should identify the word with that particular 
brush which had been so long before given a name of its own. Did, 
then, the name corne to be understood as meaning that kind, and that 
only, whatever it may hâve originally been intended to cover? Where 
the mark was not intended to cover a quality, but gênerai origin, 
there must be some affirmative proof that it has got a use other 
than that for which it was intended, before it can be set down as the 
name of a species only, because the presumption is that it means to 
others what it was intended and used to mean. There hâve been sev- 
eral cases where words originally used to indicate qualifies or grades 
hâve in time got an added significance of the origin or make and 
hâve so become good trade-marks, but I know of none where a mark 
originally used for a trade-mark has come to be understood for a 
quality, because of its limited use upon only one kind of goods. Theré 
might, of course, be such a case in theory, but I doubt whether there 
ever has. In any event, such testimony as there is in the case at bar, 
and it is ample in amount, is that the mark always remained what it 
was meant to be, a symbol of gênerai origin, for ail the disinterested 
witnesses in the jobbing trade unanimously swear that they so regard 
it. The défendants présent no one to the contrary, but one employé 
and Martin, who has been interested in the défendants' business 
for some years. It is true that the best proof would be from the 
ultimate consumer to whom such a mark is addressed, but that is 
practically not accessible, and the opinion of the jobbing trade is as 
near as one can get to the ultimate facts of what the consumer really 
understood the Red Cross to be. In the case of a commodity like a 
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toothbrush it îs in addition extremely unlikely that consumers would 
distinguish the showy mark and legend as being only the name for 
one species of the brush made by the man vvhose name appeared upon 
the back of the handle in very small type. The chances are rather that 
they looked at and remembered only what caught their eye upon the 
front. 

[5] The fifth défense is that it is against public policy to allow 
the Red Cross to become a trade-mark. This needs no answer after 
the Acts of 1905 and 1910. Whatever may hâve been the policy be- 
fore, Congress has now definitely declared in the proviso of the latter 
act that it would permit such marks if they antedated 1905. Congress 
had power so to legalize the use of it; the question of public policy was 
for it and for it alone, and it is now finally closed. The décisions in 
the Patent Office appear to hâve conflicted, but Ex parte Batcheller 
Co., 85 Off. Gaz. Pat. Ofif. 1583 is later than Ex parte Chichester Co., 
52 Ofï. Gaz. Pat. Off. 1061, and overrules it. The idea that the 
mark consists of the flag of a foreign nation deserves no notice. 

[8] The sixth and final défense is that, having two marks already 
upon the brush, it was not lawful for Loonen to add a third, which he 
did when he added the Red Cross to the two marks, the star-enclosed 
"Lf," and the. word "ComilO." Now, in principle, there is no possible 
ground for fefusjng to recognize any number of trade-marks which 
are really such. That is- to say, if a man can show that the public has 
in f act come to recognize six marks each as separately indicating his 
manufacture, even though they are used together, it should be no 
concern of the court to interfère. The hypothesis présupposes that 
thé public doesinterpret the marks each as indicating origin or manu- 
facture, and that is simply a question of f act, though it might be 
a very hard thing to prove, especially if the marks were ail put near 
together on the article. If a man uses four or five marks together, it 
may be, therefore, doubtful whether as matter of fact any single one 
had ever got to mean his goods, but the trouble is merely one of fact, 
and there is no reason that I can see, why if that fact exists, the court 
should take from him the means he has created of identifying his 
wares. In Candee v. Deere, 54 111. 439, 5 Am. Rep. 125, there is talk 
of confusion, but that begs the question, for if it be a true trade-mark 
alone, there can be no confusion. Certainly if the public has solved 
that difficulty of more than one mark, the court becomes officions in 
forbidding the maker from continuing to use what the public already 
understands. 

So the question hère is whether, in spite of Loonen's other marks, 
the public should be supposed to hâve become used enough to the 
Red Cross to understand it for his trade-mark, when used alone. 
Both the Comilo and the star-inclosed "h" were on the back of the 
handle close together, and both were small, indeed, the star-inclosed 
"h" requires some perceptible effort of attention to observe. On the 
other hand the Red Cross is on the front of the handle and in the 
midst of the legend, "The Red Cross Brush." Together they catch 
the eye as nothing else on the brush does, being sprawled ail across 
the whole top of the handle, as the brush lies on its back. What- 
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ever the public may hâve thought of what was bn the back, they could 
not but hâve been impressed by the conspicuousness of the legend and 
symbol. The man in the street would hâve no possible trouble in 
deciding upon what would catch the eye, and remain in the memory 
of most users. As matter of fact there is not the least question to my 
mind that a man using this toothbrush would remember it as "the Red 
Cross Brush," not as Loonen's, or "Comilo," or by the star-inclosed 
"L." If the question were whether the Red Cross mark might not 
hâve swamped the other marks, I should find it less plain. 

One authority, Candee v. Deere, supra, at page 457, 54 111. (5 Am. 
Rep. 125), contains a passage that no one may hâve more than one 
mark, but, so far as I can see, it was a purely obiter generalization at 
the outset of the opinion, not called for by any of the facts and the 
basis of no part of the reasoning upon which the décision depended. 
Albany Perforated, etc., Co. v. John Hoberg Co. (C. C.) 102 Fed. 157, 
contains a dictum in agreement, but the case went ofï on the idea of 
marks of quality. Thèse are the only cases which I hâve seen which 
even suggest that the law will not recognize more than one mark, if 
the public already lias done so. There are, it is true, other cases in 
which the question is suggested without being answered, showing per- 
haps, that the court regarded it as still open, but they are not au- 
thorities to the contrary. On the other hand, in Wheeler v. Johnston, 
3 L- R. Ir. 284, the Vice Chancellor of Ireland directly held the con- 
trary. Several of the other cases which the complainant cites did not 
involve this question, and are not properly applicable. In Capewell 
Horse Nail Co. v. Mooney (C. C.) 167 Fed. 575 ; Id., 172 Fed. 826, 
97 C, C. A. 248, the marks were not used together, but one was used 
on the box and another on the nails. That makes it of less authority 
than if both marks had been on the nails, but in so far as Candee v. 
Deere, supra, can be supposed to rest upon any principle of law, which 
I must confess with déférence I do not altogether see, this case is 
an answer to it, because Candee v. Deere was based upon the pos- 
sibility of confusion between the marks, and there is as much danger 
of confusion when the marks are used one on the nail and the other 
on the box as though both were always used on either or both. Indeed, 
I should think that the risk of confusion was greater where they 
were not used together. Therefore, while the authority is small, what 
there is of it accords with my judgment that there is no objection to 
as many trade-marks as the trade will in fact assimilate. 

There is nothing in the défendants' multitudinous objections to the 
testimony. Ail testimony not dépendent upon the witnesses' memory 
could be struck from the record and it would show by the most un- 
questionable évidence that the sales in this country hâve been large 
and continuous since 1899. 

Now that the interférence proceedings hâve been decided the com- 
plainant may likewise include in his decree the registered mark. His 
own trade is Interstate, and so is the défendants', and the mark is 
valid under the statute as well as at common law, though I hâve con- 
sidered it throughout as a common-law case. 

L,et the usual decree pass, with costs on both grounds. 
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KOUNTZ V. TOLEDO, ST. L. & W. R. 00. 
(Circuit Court, N. D. Ohio, W. D. February 29, 1908.) 

1. Death (§§ 85, 89*) — Action for Négligent Death— Damages— Pbcuniart 

Loss. 

The damages to a wldow for the négligent death of her husband iuclude, 
as pecunlary damages, the value of the eare and attention which a hus- 
band gives a wife, though she may not recover for mental anguish. 

FEd. Note. — FOr other cases, see Death, Cent. Dig. §§ 111, 118; Dec. 
DIg. §§ 85, 89.* 

Mental aiigulsh as élément of damages for wrongful death, see note to 
Chicago, K. I. & P. Rjy. Co. v. Oaulfield, 11 C. C. A. 563.1 

2. Death (§ 103*) — Action fok Négligent Deatii— Mobtalitt Tables— Evi- 

dence. 

The jury, In an action for négligent death, are not bound by the ac- 
cepted tables of mortality. 

[Ed. Note. — For other cases, see Death, Dec. Dlg. § 103.*] 

3. Death (§ 99*) — Négligent Death — Excessive Damages. 

A verdict for ,$4,000 in favor of a widow for the négligent death of her 
husband, 66 years old with a life expectancy of 12 or 15 years, and earn- 
ing §300 per year at a healthful occupation, is not excessive. 

[Ed. Note.— For other cases, see Death, Cent. Dig. |§ 125-130; Dec. 
Dig. § 99.*] 

At Law. Action by Charles D. Kountz, administrator, against the 
Toledo, St. Louis & Western Railroad Company, for damages for the 
negHgent death of décèdent, earning $300 per year. Motion for new 
trial denied. 

C. A. Thatcher, for plaintifï. 

Brown, Geddes, Schmettau & Williams, for défendant. 

TAYIvËR, District Judge. I think this was a close case on the 
facts, but there certainly was testimony upon which the jury had a right 
to conclude that this man was killed because his foot was caught in an 
unblocked frog. As to the other circumstances affecting the right of 
recoveryi the way in which he approached the track and whether or not 
he was engaged in the business of his employer, it was for the jury to 
say, under ail the circumstances, what was the f act. 

The verdict was rather large; and there was some misconduct of 
counsel. I hâve considered whether the misconduct was such as to 
justify me in setting aside the verdict. I hope I may not be required 
to set aside a verdict on account of the misconduct of counsel, but I 
came very close to the point where I felt that this was a case in which 
I ought to do it. I cannot feel, however, that it had such an effect on 
the jury as to make it proper for me to set it aside. 

[1] Besides that, I take this opportunity of stating that, in a death 
case, I do not think such a sharp définition as counsel give to it can be 
made of the limitations within which a jury may rightly go in deter- 
mining the damage that is sustained by one who is in such close rela- 
tions to the dead man as the widow in this case. I do not mean 
close relations in the sensé that damage ought to be given for feelings 

•For other cases see sawe topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



VBEELAND V. MIOHIGAN CENT. R, CO. 495 

that are hurt ; but because of the relations that exist between persons 
so circumstanced, there is a pecuniary loss growing out of the de- 
struction of the life of one upon whom another is measurably dé- 
pendent that is not whoUy determined by the money which the dead 
person earns. The value of the attention and of the care which a wife 
gives a husband or a husband gives a wife is pecuniary in the-'.ast 
analysis, and is a thing that can be recovered for. We distinguish 
it from the suffering which the one who is left endures, and for which 
there is no right of recovery under the statute in Ohio. 

[2] Nor can we say that a jury is bound to be governed by the ac- 
cepted tables of mortality. In the first place, they are not right. They 
f urnish a basis upon which we can act with some degree of intelligence, 
but they are old, and, more than that, they are archaic; I mean in 
respect to their being truthf ul in a specified case. 

[3] It is not for the court to say that because the jury bas said 
the widow may recover $4,000 for the death of her husband with 
whom she lived — that husband 66 years old — therefore the verdict 
is manifestly so large as to hâve been influenced by passion or préju- 
dice. I do not think it is unnecessarily large under ail the circum- 
stances of this case. Her husband might hâve survived the 12 or 15 
years fixed by thèse tables. He had a healthful occupation, at least; 
that is to say, he was out of doors, which would be good for a man 
of his habit. I think that the value of that life to this woman as a 
mère asset is not excessively appraised at $4,000. 

So the motion will be overruled. 

Exœptlon by défendant. Bond fixed at $5,000, and 60 days granted wlthin 
which to file bill of exceptions. 



VREELAND v. MICHIGAN CENT. R. CO. 
(Circuit Court, N. D. Ohlo, W. D. December 2, 1910.) î 

No. 2,187. 

1. Death (§§ 85, 89*) — Négligent Death — Damages. 

lu an action under the fédéral employer'» liability aet (Act April 22, 
1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]) for nég- 
ligent death, the jury, in estimatlng the damages to the survivlng widow 
who is the only beneflciary, may consider the relation of husband and 
wife, and détermine what it would reasonably hâve been worth to the 
widow in money to hâve had the care and advice of her husband, but 
may not allow damages for mental anguish as a resuit of her loss. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 111, 118; Dec. 
Dig. §§ 85, 89.* 

Mental suffering as élément of damages for wrongful death, see note 
to Chicago, R. I. & P. Ry. Co. v. Caulfield, 11 C. C. A. 563.] 

2. Death (§ 99*) — Damages — Excessive Damages. 

Décèdent at the time of his négligent death was 45 years old with a 
life expectancy of 25 years. He earned from $125 to $175 per month. 
He had been a rallroad engineer for 12 years. He had no children, anS 
lived happily with his wife who was 38 years old. He brought his pay 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cfiecks to her, and she controlled the proceeds and paid fhe bills, and 
deposited the surplus of $50 a month. HeU, that a verdict for $12,000 
was not excessive. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 125-130; Dec. 
Dig. § 99.*] 

8. New Trial (§ 76*) — Excessive Damages— Powee of Court to Set Aside. 

The trial court niay not set aside a verdict as excessive unless con- 
vlnced that the jury acted from passion or préjudice. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 153-156 ; Dec. 
Dig. § 76.*] 

At Law. Action by Daniel B. Vreeland, administrator of Albert 
Wisemiller, deceased, against the Michigan Central Railroad Company. 
Motion for new trial overrùled. 

C. A. Tliatcher, for plaintiff. 
Potter & Potter, for défendant. 

KILLITS, District Judge. This case was trîed during the présent 
term of court under the new fédéral employer's liability act, result- 
ing in a verdict for the plaintifï, administrator of the estate of Wise- 
miller, for the benefit of the next of kin, for $12,000, and is now be- 
fore the court on a motion for a new trial, raising some questions 
presented to and determined by the court during the progress of the 
trial, with which determinaition the court is still satisfied, and, as fur- 
ther grounds, contending that the verdict is excessive, and that the 
court erred in its charge to the jury in stating the meastire of dam- 
ages by ineluding a proposition stated in this language, quoted from 
the charge : 

"In addition to that, independent of what he was receiving from the 
Company, lii^s employer, it is proijer to consider the relation that was sus- 
tained by Mr. Wisemiller and Mrs. Wisemiller, namely, the relation of 
husband and wife, and draw upon your expériences as men, and uieasure 
as tar as you can what it would. reasonably hâve been worth to Mrs. 
Wisemiller in dollars and cents to hâve had during thelr life together, had 
he lived, the care and advice of Mr. Wisemiller, her husband." 

[1] There seems to be no direct authority from an appellàte court 
for or against the correctness of the proposition stated in the quota- 
tion above given from the charge as one of the éléments of damage in 
behalf of a wife in an action for the death of her husband. In many 
cases, this élément has been included for the benefit of children of a 
deceased parent, to the approval of a court of review, and in behalf 
of a wife it has been given to juries by trial courts. 

In a case tried in this court, entitled Kountz, Administrator, v. 
Toledo, St. Louis & Western Raiiway Co., 189 Fed. 494, a verdict of 
$4,000 was rendered, and there the décèdent was 66 years old, earning 
but $300 per year, and, had he lived the full expectation of his life, 
he would hâve received in wages but a little over $3,000. In this 
case, the direct pecuniary loss to the family resulting from the dep- 
rivation of decedent's earnings alone could not hâve reached the 
sum of $2,000, or one-half the amount of the verdict, computed upon 

'For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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his expectancy of life. The jury did not receive an instruction such 
as quoted from the case at bar, but, in passing upon the motion for 
a new trial, Judge Tayler used liiis language : 

"I take this opportunity of stating that, in a death ease, I do not think 
such a Sharp définition as couiisel give to it can be made of the limitations 
within which a jury may rightly go in determining the damage that Is 
STistained by one who is in such close relation to the dead man as the 
widow In this case. I do not mean close relations in the sensé that damages 
ought to be given for feelings that are hurt ; but because of the relations 
that exist between persons so circumstanced, there is a peeuniary loss grow- 
ing out of the destruction of the life of one upon whom another is measur- 
ably dépendent that is not wholly determined by the money which the 
dead person earns. The value of the attention and of the care which a 
wlfe gives a husband or a husband gives a wife is peeuniary In the las^. 
analysis, and is a thing that can be recovered for. We dlstinguish it from 
the sufCering which the one who is left endures, and for which there is no 
rigbt of recovery." 

The judgment was sustained by the Circuit Court ôf Appeals. 

In the case at bar, in addition to the instructions given to the jury 
of which quotation has been made, the court very emphatically in- 
structed the jury that they might not award damages by way of a 
balm to the widow's feelings or upon the assumption that she suffered 
anguish and sorrow as a resuit of her loss; that considérations of this 
sort should be dropped out of the case absolutely. In the absence of 
any authority which appears to the court at ail controlling, we are 
content with the charge in this particular, and believe tbat the élé- 
ment of damage involved in it is a proper one to be left with the jury 
in a case of this kind, as being as susceptible of measurement in money 
as other éléments of peeuniary damage which are well established; 
and that it is well within the language of the statute, in the expres- 
sion that the action lies "for such injury or death resulting in whole or 
in part" from the fault attribu table by the statute to the company. 

[2] The remaining ground for a new trial has given thé court some 
considération only because the award of damages exceeded the court's 
expectation of what the jury would do under the circumstances. The 
facts were as follows : The décèdent, Wisemiller, was an engineer of 
12 years' career in that capacity, under the employment of this com- 
pany; of the âge of 45 years; receiving from $125 to $175 per 
month, according to the mileage made by him; accustomed to take 
15 or 20 days' vacation each year, otherwise to remain in continuous 
employment. At the time of his death he had an expectancy of life 
of a little less than 25 years. He had no children, and apparently 
lived happily with his wife, the beneficiary in this case, who was 38 
years old. The undisputed évidence showed that he brought his pay 
checks to his wife, who, as the testimony in the cross-examination dis- 
closed, had the control and disposition of their proceeds and the spend- 
ing of the money ; that she paid the bills and deposited what was over 
their personal expenses, and that their savings amounted to $50 per 
month. 

The évidence touching the direct financial interest the wife had in her 
husband's earnings, in the court's judgment, justifies the verdict, es- 
pecially when there is taken into considération their very close rela- 
189 F.--32 
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tions aftd the probability that she wouîd be his sole heir. In fact, to 
assume that her fair share of her husband's earnings, under the cir- 
cumstances of tliis family, was $700 per year, representing her support 
and what was a fair division to her of the surplus, it would take al- 
most the amount of the verdict to buy an annuity for her in that 
amount at either S or 6 per cent, for the period of his expectancy, or 
25 years. 

[3] The court finds itself bound by the rule that the verdict cannot 
be set aside in the belief that it was excessive, unless the amount of it 
so very greatly differs from what the court's idea is of a just award as 
to convince the court that the jury acted in passion or préjudice. 
Nothing in this record suggests that the jury disregarded the court's 
explicit admonition to.adjudge the rights of the parties calmly and 
dispassionately ; and, in fact, the amount of the award measures sô 
closely to what might be said to be proper, having regard only to his 
earning capacity, that one might almost say that the jury had not given 
any considération to that portion of the court's charge wherein they 
were given leave to include as a measure of damages their estimation of 
the value pf the care and advice of the husband to the wife. 

The motion for a new trial is overruled, with exceptions. 



GRIEB y. EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED 

STATES. 

(Circuit Court, E. D. Fennsylvanla. June 26, 1911.) 
No. 379. 

1. Refobmatioit of Instruments (§§ 19, 20*) — Grounds — Mutuai, Mistake. 

Reformatlon of a contract will not be granted by equlty unless there 
bas been a mutual mistake, but wliere there bas been a mistake of one 
party, accompanied by fraud of the adverse party, the instrument may 
be made to conform to the agreement accordlng to the Intention of the 
parties. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. §i 74-78, 79-80 ; Dec. Dlg. §§ 19, 20.* 

Reformation of instrument as dépendent on mutuality of mistake, see 
note to American Ass'n v. Williams, 93 G. C. A. 10.] 

2. Reformation op Instruments (§ 36*) — Fleadinq — Bill— Sufficienct. 

A liill to reform a $10,000 tontine life policy, binding insurer for an 
annual premlum for 20 years to pay $10,000 on Insured's death wlthin 
the 20 years, and to pay insured, if living at the expiration of that 
period, $10,000 with surplus équivalent to the full proportlonate share 
of the profits of insurer's business earned by the policy, or at the option 
of insured to issue a paid-up policy, or to Issue a life annuity, which 
allèges that insurer induced insured to accept the policy and to pay the 
premiums by fraudulenf représentations that by expérience of Insurer, 
and with Uke expérience in the future, the policy would entitle insured 
at the maturity thereof to an option of $17,570 in cash, or a paid-up 
policy of $37,600, or a life annuity of $1,400, and that the policy would 
yield such results unless variations in current rates of interest, In mor- 
tality, lapsing, or other variable quantifies, would prevent insurer from 
having the same expérience In the future, that the représentations were 
made to insured by Insurer's authorized agent orally and by printed 

*For other cases see s^me topic & § number in Dec. & Am. Dige. 1907 to date, & Rep'r Indexe» 
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blanks attached to the policy, stipulating that insured at the tontine 
perlod had three methods of settlement as shown by the représentations, 
does net state a cause of action, since the contract of Insurrance, as 
evidenced by the policy issued, is In accordance with the intention of 
the parties as disclosed by fhe allégations of the bill. 

[Ed. Note. — For other cases, see Reformation of Instruments, Dec. Dig. 
§ 36.*] 

3. Account (§ 12*) — ^Adequacy or Remedt at L,aw. 

A bill for discovery and accounting, whieh allèges that a policy issued 
by défendant on eomplainant's life requires défendant to pay a specified 
sum, with a dividend, équivalent to tlie fuU proportionate share and 
profits of defendant's business earned by the policy, and whicli avers 
that complainant was assured that the past expérience of défendant 
would entitle him to a specified sum, shows that complainant has an 
adéquate remedy at law, on the theory that défendant is bound by the 
représentations, and in an action at law complainant need only prove the 
fact that there has been no différence in condition since the exécution of 
the policy from those existing prior thereto, and he may compel, under 
Eev. St. % 724 (U. S. Comp. St. 1901, p. 583) a production of defendant's 
books on that question. 

[Ed. Note. — For other cases, see Account, Cent. Dig. § 65 ; Dec. Dig. 
§ 12.*] 

4. Reformation of Instruments (§ 25*) — Scope of Remedt. 

A court will not reform an instrument where the légal construction of 
the instrument as reformed will be the same as before reformation, and 
the court will not reform a tontine life policy where, if reformed, the 
rights of the parties would not be changed. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. U 84-90; Dec. Dig. § 25.*] 

5. Account (§ 17*) — Discovery — Pleading. 

Where a bill seeks both discoverj' and an aceounting, the discovery is 
deemed incidental to the aceounting, and where there is no right to an 
aceounting, the bill is bad on demurrer, especially where plaintiff has an 
adéquate remedy at law, and may, under Rev. St. § 724 (U. S. Comp. St. 
1901, p. 583), compel the production of defendant's books to disclose the 
facts. 

[Ed. Note. — For other cases, see Account, Dec. Dig. § 17.*] 

In Equity. Suit by Harry Grieb against the Equitable Life Assur- 
ance. Society of the United States. Demurrer to bill sustained. 

Henry P. Erdman and Preston K. Erdman, for complainant. 
George Douglas Hay, B. Gordon Bromley, and Thomas De Witt 
Cuyler, for respondent. 

HOLLAND, District Judge. To this bill in equity, praying for a 
reformation of a life insurance policy and a discovery and aceounting 
by the défendant, a demurrer has been filed denying the right of com- 
plainant to a reformation, and raising the question of the court's juris- 
diction to order the latter. There are numerous other questions raised 
by the demurrant, but it will be necessary to consider only those men- 
tioned. 

The défendant is in possession of the policy as collatéral for a loan, 
and this was made an excuse by the complainant for not having attach- 
ed a copy to his bill. It is, however, alleged that the date of the policy 
is June 7, 1889, and that it is known in the insurance business as a 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tontine policy, of the face amount of $10,000, according to the terms of 
which, in considération of the payment by the complainant of an annual 
premium of $494, for the period of 20 years, défendant agreed to pay 
the sum of $10,000 to the executors of the complainant, in case of his 
death within the period of 20 years f rom the date of the policy, and in 
case the insured should be living at the expiration of that period, to 
pay to him the sum of $10,000, together with the further sum, 
denominated as dividend or surplus, équivalent to the f ull proportionate 
share of the profits of the defendant's business earned by this policy, 
or else, at the option of the complainant, to issue to him a certain paid- 
up policy of insurance, payable at death, or as a further option, to issue 
to him a certain life annuity. 

It is further averred that the complainant was induced to accept the 
said policy and to pay the stipulated premiums by certain false and 
fraudulent représentations mâde to him by défendant, to the efïect that 
the expérience of the défendant with similar policies issued by it was 
such that with like expérience in the future, the complainant's policy 
would entitle him, at the maturity thereof, according to its terms, to 
an option of $17,570 in cash, or a paid-up poHcy, payable at death, of 
$37j600> or a life annuity of $1,400, and that the policy would yield 
thèse: results to the complainant, unless variations in current rates of 
interest, in mortality, lapsing, or other variable quantities, would pre- 
vent the défendant from having the same expérience in the future that 
it had with similar policies which had expired or which had then run 
for a period of 18 years ; and that thèse représentations were made to 
the complainant by the defendant's authorized agent, communicated 
to him orally, and by a printed blank which was attached to the in- 
surance policy, a copy of which is made part of this bill, in which we 
find thé statement, "the policy holder has at the tontine period a chance 
of three methods of settlement, shown in the following illustration, bas- 
ed on the actual results of tontine policies issued in the past. The re- 
sults of policies issued hereafter will, of course, dépend upon the fu- 
ture expérience of the society." Then foUow the three methods of 
settlement, to wit, (1) cash value $17,570; (2) paid-up value policy, 
payable at death, $37,600; (3) life annuity $1,400. 

On March 18, 1909 défendant notified the complainant that at the 
maturity of his policy on June 7, 1909, if then in force, it would settle 
with him therefor as follows: It would give to him an option (1) 
in cash $12,194.80; or (2) a paid-up policy of $24,500; or (3) a life 
annuity of $774.96 — with the statement that this was ail the com- 
plainant was entitled to receive. 

The complainant insists that, by reason of the matters and things 
alleged in his bill, he is entitled to an accounting of the earning of his 
policy of insurance, and that the same is too complicated to be settled 
in an action at law, and to a discovery of the defendant's expérience 
with similar policies at the time it presented to the complainant the 
illustration blank, and particularly, the results of its business in the 
year 1888, and to hâve the policy of insurance reformed and payment 
made in accordance with the terms thereof as reformed, and that the 
policy be produced by the défendant in court. 
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The following is the prayer for reformation: 

"That the sald policy of Insurance No. 429,539, issued by the défendant to 
your orator. be reformed so that it shall read that your orator should be 
entitled at the maturity of the said policy, if then living, at his option, to, a, 
cash value, conslstlng of matnred endowment and surplus of $17,570, lesS 
such sum, if any, as défendant can show was caused by variation in rate of 
interest, maturity, value of Investments, or other variable quantlty, during 
the term of the policy, from the same quantifies prevaillng immediately 
prevlous to the date of sald policy, and that the défendant be ordered to 
make payment to your orator in accordance wlth the policy so refornjéd." 

[1] Is the complainant, upon the averments of his bill, entîtîéfd to 
the reformation prayed for? Reformation of a contract will îiét'be 
granted by a court of equity unless there has been a mistake whiich is 
mutual and common to both parties to the instrument. It must appear 
that both hâve done what neither intended. A mistake on one side 
may be a ground for rescission, but not for reforming a contract. 
Where there has been a mistake of one party, accompanied by fraud 
or inéquitable conduct of the remaining parties, in such cases the 
instrument may be made to conform to the agreement or transaction 
entered into according to the intention of the parties. Pomeroy's 
Equity Jurisprudence, §§ 1375, 1376 and notes ; Hearne v. Marine In- 
surance Co., 87 U. S. 488, 22 L. Ed. 395; Simmons & Co. v. Doran, 
142 U. S. 417, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; Boyce v. Pire In- 
surance Co., 24 Pa. Super. Ct. R. 589. 

[2] The contract of insurance, as stated by the plaintifï's bill, is, in 
our judgment, in accordance with the intention of the parties. The in- 
surance Company stated, through its agent and by its illustration blank 
attached to the policy, that a policy holder was entitled, at the end of the 
tontine period, to the advantages of three methods of settlement, based 
on the actual results of tontine poHcies issued in the past, and one of 
thèse advantages of settlement was cash value, consisting of matured 
endowments and surplus amounting to $17,570, but it is added, and so 
stated in the plaintiff's bill, that "the results of policies issued here- 
after will of course dépend upon the future expérience of the society" ; 
that is to say, that it was represented by the défendant that up to the 
time of issuing the policy to the complainant the expérience of the 
society from policies of this kind issued in the past was such that the 
complainant would be entitled to a cash value consisting of matured en- 
dowments and surplus amounting to $17,570, but that thereafter (i. e., 
after the date of complainant's policy) the cash value of such poHcies 
would "dépend upon the future expérience of the society." So that it 
seems to me that the policy, with the stipulation above referred to, as 
set forth in the plaintifï's bill, is in accord with the intention of the 
parties, and a court of equity is not warranted in making a new con- 
tract under the guise of a reformation. 

[3] The bill allèges the contract of insurance requires défendant 
"to pay your orator the sum of $10,000, together with a further sum, 
denominated as dividend or surplus, équivalent to the fuU proportionate 
share and profits of the defendant's said business earned by its policy," 
etc. The plaintifï was assured that the past expérience of the company 
would entitle him to $17,570, and this assurance was conveyed to him, 
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according to the averments of the bill, verbally by their agent, and by 
a written illustration blank filed as part of the contract. 

The défendant is bound by that représentation, and would be es- 
to]3ped f rom denying that its past expérience was otherwise than that it 
would entitle the plaintiff to $17,570, so that the plaintiff has a com- 
plète remedy at law for the balance due him on his contract, which, 
according to the allégations in his bill, is the différence between what 
he already received and $17,570, and in such a suit, it seems to me, the 
plaintifï would only be required to establish the fact that there was no 
différence in condition since the exécution of the complainant's policy 
from those existing prior thereto, and if he is entitled to this informa- 
tion from the défendant companv, he has ample authority under section 
724 of the Revised Statutes (U. S. Comp, St. 1901, p. 583) to compel 
a production of ail its books and papers on this point. 

[4] It has also been held that a court will not reform an instrument 
merely for the sake of reforming it, and it is a good défense to point 
out whether on demurrer or by answer that the reformation would be 
useless and of no effect. 34 Cyc. 946. Where the légal construction 
put on the instrument would be the same as before reformation, there 
is no necessity for a court of equity to take action. Thompson v. 
Phœnix Insurance Co. (C. C.) 25 Fed. 296-298; Liggett v. Shira, 159 
Pa. 350, 28 Atl. 218. 

If the policy be reformed as prayed for, the complainant's rights 
would not be altered. According to the averments in his bill he is en- 
titled to recover the $17,570 in cash, unless variations in current rates of 
interest, in mortality, lapsing, or other variable qualities prevented the 
same expérience in the future that the society had with similar policies 
that had run for 18 years at the time of the issuing the policy to the 
complainant. 

If the contract be reformed in accordance with the prayer of the 
bill, the right of the complainant to recover would not be altered. The 
maximum amount would be no more than $17,570, subject to any ré- 
ductions which might occur as a resuit of dissimilar expériences by the 
Society during the running of the policy, so that the plaintiff, by his 
averments in the bill, shows that he is not entitled to a reformation of 
the contract, because (1) it at présent represents what the parties orig- 
inally intended;'and (2) that if reformed, the rights of the parties 
would not be altered. For thèse reasons, the demurrer as to the refor- 
mation is sustained. 

[5] There is also a prayer in the bill for a discovery and an account- 
ing, upon the ground that the society had f ailed to apportion to the com- 
plainant his policy's entire share of the surplus. 

In a case on ail fours with the one at bar, Judge Bufiîngton, in 
Everson v. Equitable Life Assurance Society (C. C.) 68 Fed. 258, 
afiirmed by the Circuit Court of Appeals, 71 Fed. 570, 18 C. C. A. 251, 
held that the relation between the holder of a matured semitontine 
policy and the insurance company is that of debtor and creditor merely, 
and involves no trust relation ; and a policy holder who is dissatisfied 
with the amount of the surplus which is apportioned to him by tb" 
company, pursuant to the terms of the policy, cannot maintain a bill 
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fc)r accounting and discovery when there are no sufficient allégations of 
fraud. Where a bill seeks both discovery and an accounting, the dis- 
covery must be regarded, prima facie, as incidental to the accounting, 
and, if there is no right to an accounting, the bill will be held bad upon 
demurrer. And this, it seems to me, is no hardship, because we think 
the plaintifï has an adéquate remedy at law to recover the amount to 
which he may be entitled under his contract, and as pointed out in 
Street's Fédéral Equity Practice, §§ 1860. 1861, and 1862. the coni- 
plainant, under the provisions of section 724 of the Revised Statutes, 
may compel the production of books and papers and ail documents 
necessary for the plaintiff's case without being hampered by the ex- 
istence of a procédural rule drawn from the practice in English Chan- 
cery in regard to the production of documents upon bills of discovery. 
The demurrer, denying plaintiff's right to a reformation and also to 
the jurisdiction of the court to compel a discovery and accounting, is 
sustained. 



THE AllilORICA. 
(District Court, E. D. North Carolina. April 15, 1911.) 

1. SlIlPPING (§ 83") — LiABILITIBS OF VESSELS— INJUEY TO FiSH NETS. 

A vessel which unnecessarily and dellberately runs into and In.iures 
flsh nets, set where they do not obstruct navigation, is liable in damages. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 336; Dec. Dig. 
§ 83.*] 

2. Shipping (§ 79*) — Liabilities of Vessels — In.iurt to Fish Nets. 

While the right of navigation and of flshing both exist in navigable 
waters, the right of navigation is paramount, and a steamer having a 
raft of logs in tow, proceeding from one point to auother ou the shore 
of Albemarle Sound in stormy weather, which rendered it unsafe for her 
to taise her raft far from shore, in the absence of wautonness or malice, 
is not liable for an injury to flshing nets which were set extending two 
miles from shore and across the steamer's ijroper course. 

(Ed. Note. — For other cases, see Shipping, Cent. Dig. || 333-348: Dec. 
Dig. § 79.*] 

In Admiralty. Libel by J. L. Pritchard against the steamer Ar- 
morica. Decree for respondent. 

Roscoe Turner and W. A. Worth, for libelant. 
W. L. Cahoon, E. F. Aydlett, C. E. Thompson, and R. T. Thorp, 
for libelee. 

CONNOR, District Judge. Libelant filed his libel in this court on 
May 30, 1910, alleging that on February 25, 1910, his nets were set 
for the purpose of catching fish in the waters of Albemarle Sound in 
the Eastern District of North CaroHna, in a plain, conspicuous place, 
not obstructing navigation, and being operated under the superintend- 
ence and care of compétent persons; that on said day the steamer 
Armorica carelessly, negligently, and without cause ran into said nets 
and damaged them; that said act was "negligently and unnecessarily 

•For oOier casçf see bmclo topic & J NUMSisp In Peo. & Am, Dlgs. 1907 to date. & Rep'r Indexer 
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donc, that there was abundancè of room for saîd steamer to pass saîd 
nets without injury to them, without hindrance or delay, but that she 
deliberately and carelessly ran into said nets and destroyed them.'" 
Libelee moved the court to dismiss the Hbel for that upon the alléga- 
tions in the libel the steamer was not liable, etc. This motion is de- 
nied. 

[1] Certainly if the steamer unnecessarily and deliberately ran intp 
the nets when she had ample room to pass them without hindrance 
or delay — that they were not obstructing navigation — such conduct 
would be wanton and willful, severely approximating malice, and for 
this there can be no question that she is liable for the darnage donc 
to the nets. Libelee answered, denying the material allégations of 
the libel, and for further défense alleged that: 

"The said steamer was a steam tug of 30 tons and of 61^ feet draught; 
that she can ply only in the navigable waters of the United States, and 
bas never, at any time, plled In any other waters of Albemarle Sound than 
such as are publie, navigable waters ; that, under the laws of the Ûnlted 
States, fishing nets and seines placed in public, navigable waters are neces- 
sarily obstructions to navigation," etc. 

The case was referred to George J. Spençe, Esq., commissioner, 
with direction to hear the testimony and report to the court his find- 
ings of f act. He reported : 

(1) That libelant, J. L. Pritchard, on and prior to February 25, 
1910, was the owner of certain nets located by him in the xMbemarle 
Sound at a point between Little river and Pasquotank river known as 
Big Flatty creek. That said nets were being operated on said day 
and had been so operated for some time prior thereto. 

(2) That said nets were placed at said point on Big Flatty creek, 
and "extended a distance of about two miles out in the Sound." 

(3) That on and before said day W. M. Partridge was part owner 
of the steamer Armorica, and was on said day in command as master 
of said steamer. 

(4) That on the morning of February 24, 1910, he was anchored 
near Lister's pier in Little river. • 

(5) That on the morning of February 25, 1910, at 2 o'clock, under 
the command of said W. M. Partridge, the said steamer "pulled out 
of the mouth of Little river and took a course for Pasquotank river." 

(6) That between 9 and 11 o'clock on the morning of February 25, 
1910, the said steamer, while on a course from Little river to Pasquo- 
tank river, ran into the nets belonging to libelant, damaging them to 
the amount of $100. 

(7) That when the said W. M. Partridge "pulled out of Little 
river" on the morning of February 25th "the wind was blowing a 
gale — that the mouth of Little river, with a wind blowing a gale from 
the northwest, is a safe harbor." 

(8) That said Partridge knew that the nets were placed in the Albe- 
marle Sound at a point between Little river and Pasquotank river 
known as Big Flatty creek, and that said nets extended a distance of 
about two miles out into the Sound, and he knew that in sailing the 
course which he took from the mouth of Little river, and hugging the 



THK AKMOEICA 605 

northern shore of Albemarle Sound, he would necessarily come in con- 
tact with thèse nets. 

The commissioner was of the opinion, and so reported, that upon 
thèse findings said W. M. Partridge ran into the nets "neghgently, 
carelessly, and without cause." Libelee filed a number of exceptions 
to the findings of the commissioner. Since filing the report the commis- 
sioner bas requested permission to change bis finding in regard to 
the hour at wliich the steamer left her anchorage at Lister's pier and 
pulled out of Little river. There is a manifest error either in the hour 
fixed by the commissioner, 2 o'clock in the motning of February 25th, 
or in the hour fixed by the libelant's witnesses when the nets were run 
into. Ail of them say that it was between 9 and 11 o'clock, except 
one Maston, who says that it was 11 o'clock, that he examined his 
watch, and one W. A. Tillett says that it was between 8 and 12 o'clock. 
Capt. Partridge says that at 1 a. m. he ordered steam, and at 2 a. m. 
he pulled out of the mouth of Little river and steered southeast 
course for one mile, and then changed to east course, steered about 
five and a half miles, which placed him for Wade's Point at 7 a. m. 
He is sustained in this statement by the entries made in his log. 
lyibelant introduces several witnesses who say that Capt. Partridge 
did not leave Little river before 7 a. m. It is clear that, if Capt. Part- 
ridge's testimony be correct, he could not hâve passed the nets at or 
near the hour fixed by libelant's witnesses. He says that he was not 
aware that he ran into any nets ofï Big Flatty creek. He fixes the 
hour of his arrivai at Old Trap Wharf, and is corroborated in his 
statement at an hour which, considering the distance from Lister's 
pier, corresponds with his other statement. There is évidence that 
another steamer, the Gazelle, corresponding in appearance with the 
Armorica, was in thèse waters on the morning of February 25th. It 
is possible that the witnesses mistook her for the Armorica. The évi- 
dence in respect to the Gazelle being there is also contradictory. It 
is impossible to reconcile the testimony. Some one is wrong, either 
in memory or otherwise. Considering the distance from which the 
witnesses saw a steamer run into the nets, the condition of the 
weather, and their uncertainty as to time, in the light of Capt. Part- 
ridge's testimony and proof of his good character, I am of the opinion 
that libelant has not successfully carried the burden of proof and 
established his allégation that the Armorica ran into the nets. 

[2] In view of the contention made by libelant, in respect to the 
rule of liability upon persons navigating the waters of Albemarle 
Sound when seines and nets are injured and the large public interests 
involved, I am of the opinion that the law should be declared to the 
end that persons exercising the right of navigation and fishing may 
control their conduct accordingly. Assuming, therefore, that at the 
time named by libelant's witnesses the steamer Armorica, in passing 
from the mouth of Little river to Pasquotank river ran into the nets 
under the circumstances insisted upon by libelant, or sustained by the 
weight of the évidence, the case comes to this : Libelant's nets were 
placed in the Sound for the purpose of catching fish. They extended 
out from the shore two miles. They were properly placed. It is 
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immaterial whet'her lights were upoiithemi -The steamer Ârmorica, 
with a raft in tow, was on the morning of February 25, 1910, in the 
mouth of Littlë river and a due course : irt >towing the raft took her 
from the mouth of the river to the mouth of Pasquotank rivet, be- 
tween which points the nets were set. It is immaterial whether pru- 
dence for her safety required that she should remain in Little river. 
That was a question to be decided by her captain. The présence of 
the nets was not' a factor in the décision of that question. He was 
as a matter of right entitled to make his trip by the safest route and 
course consistent with prudent navigation. When he left the mouth 
of Little river, he took his bearings frbm Reed's Point light to 
Wade's Point Hght. Thèse were the proper points for him to take. 
He knew that in going from Reed's Point light to Wade's Point light 
he would pass through the waters in which the nets were set and pass 
over them. He knew that, in the condition of the weather, the course 
and velocity of the wind, safety for his boat and the raft required 
that he should hug the shore and not go out into the Sound. Thèse 
conditions are shown by the testimony. In taking the course, under 
the circumstances, was he exercising his right of navigation ; and is 
he liable for the itijury sustained by the nets in doing so? The answer 
to this question dépends on a few simple and well-settled principles. 
The right of navigation and of fishing both exist in the public with- 
out regard to any riparian ownership. Grants of land bounded 
by navigable water do not carry any several right of fishinç is well 
settled in à very able and exhaustive opinion by Ruffin, Chief Jus- 
tice, in Cbllins v. Bénbury, 25 N. C. 277, 38 Am. Dec. 722. The 
right of navigation being paramount to that of fishing in thèse pubHc 
navigable waters, thé usual rules prescriblng the mutual rights and 
duties of the pubHc in using the state's highways do not prevail. The 
latter must give way to the former, as said by Pearson, C. J., in Lewis 
v. KeeHng, 46 N. C. 299, 62 Am. Dec. 168. In this case the plaintiff 
had placed his nets in Albémarle Sound running out from the shore. 
Défendant for the purpose of bringing his boat to the shore, with 
knowledge of the placing of the nets, ran into and destroyed them. 
The court held that, in the absence of wantonness or malice, he was 
not liable to plaintiff. In his usual clear and direct manner of apply- 
ing gênerai principles to given facts, the Chief Justice says; 

"Both rights exlst, not as private rights, dependlng on grant or riparian 
ownership, but as rights in common, to which one citizen is entitled as welt 
as another. The right of navigation is paramount, because it Is of most 
importance to the publie weal. The dlfllculty is to lay down a rule by 
which to allow the free and fuU exercise of this paramount right In such 
a way as to leave room for the other right to stand on, except as a matter 
of sufl'erance. * • » We hâve concluded that the Une made by the law is a 
very Ijroad one, and that, in fact the fishirig interest has no ground ou wbich 
to stand, except as a matter of sufferance. * * * It Is argued that it never 
would do to require a steamboat or other vessel to stop or go out of the way 
in order to avoid a set net, or seine, because, If obliged to stop for one, they 
may be obliged to stop for a thousand, and there would be no getting 
along. But it is contended that the défendant had no right to corne to the 
bank at the time and place he did, and is therefore bound to pay ail damages 
that resulted from the fact of his doings so. Thus the question is, Had 
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the défendant a riglit to corne to thé bank at the time he did so, at the 
time and place he did? He says that by reason of the paramount right 
of navigation he had a right to corne to the banls at any time and at any 
place there was a bona flde necessity for him to do so in the pursuit of his 
vocation ; that in this particular instance, without any wantonness or 
malice, he did only so mnch as his business requlred him to do and took 
pains to avoid doing any unnecessary damage to the plaiutifC. * * * But 
the gravamen of the plaintiffs (argument) is that no skiU or care could 
hâve brought the boat in without doing damage to the siene, and therefore it 
was, in contemplation of law, négligent and wrongful for the défendant 
to attempt to do it. So we corne finally to the issue, Must a steamboat 
stop until a seine ean be dravvn out of the way, or bas the boat a right to 
go to the bank at any time and at any place, when there is a bona fide 
necessity for doing so? * * * A boat on a navigable streara bas a right to 
'take her course' and go to the bank when and where it is neeessary to do 
so, doing no unnecessary damage and acting without wantonness or malice." 

It appears that the nets were run into at a distance estimated at 
about 900 feet from shore. An examination of the chart made frbm 
the government's survey shows that the steamer was in water of safe 
depth, and the weight of the testimony shows that it would hâve been 
dangerous for her to hâve gone further out into the Sound with her 
raft. The uncontradicted testimony also shows that Partridge is a 
man of good character and a prudent navigator and acquainted with 
the Albemarle Sound. 

Applying thèse principles to the facts in this case, taken in their 
reasonable aspect, I am of the opinion that the steamer Armorica was 
within her right of navigation in passing from the mouth of Little 
river to Pasquotank river, and that for any injury sustained by Hbel- 
ant's nets the owner is not liable. Cases may be found in which the 
right of fishing in navigable waters is given larger protection against 
injury by those navigating, but it will be noted that, as in England, 
the several right of fishing is granted either by the crown or by 
the State. The rule laid down in Keeling's Case, supra, bas been 
foUowed in this state. It is difficult to see how the relative rights 
of the public in navigation and fishing in navigable waters can be 
otherwise preserved. It is to be regretted that this case, involving so 
small an amount, should hâve involved such large costs, while within 
the admiralty jurisdiction it would seem that it should hâve been dis- 
posed of in the state court where the method of trial is much more 
simple and inexpensive. The material facts were simple and could 
hâve been easily established. 

The libel must be dismissed, at the cost of the libelant. 
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JACKSON r. SEDGWIOK. 
(Circuit Court, B. D. New Yorli. July 22, 1911.) 

1. BANKKtrPTCT (§ 161*) — ASSETS — Tbansfee — Peefeeences. 

Where a preferential assignment of aceounts belonging to a corpora- 
tion, to one of its directors, was made more than four montbs prier to 
the flling of a pétition in banlcruptcy, it could not be set aside under 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), 
as a préférence. 

[Ed. Note.— For other cases, see Banlvruptcy, Cent Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

2. Bankruptct (§ 178*) — Peefeeences— A ssiGNME:>fT of Assets to Dieectoe— 

RiGHTS OF CrEDITOES. 

A preferential assignment of assets of a corporation to a director is 
subject to the rights of creditors in so far as the value of the assets ex- 
ceeded the genuine considération involved, and, if made to keep sucli 
assets away from the creditors, would Tae void at any time, if the intent 
to interfère with the collection of claims actually existing against the 
corporation was présent in the minds of the parties. 

[Ed. Note.-^For other cases, see Bankruptcy, Dec. Dig. § 178.*] 

3. Bankbuptct (§ 178*) — Pbefebences — Transfeb of Assets. 

Where a corporation transferred certain aceounts to a director as a 
creditor for advances previously made, but the transfer was not followed 
by delivery, the corporation retaining possession and collecting the as- 
signed aceounts so far as possible, and tinally turning over to its trustée 
In bankruptcy the balance not colleeted, the transfer was invalid as to 
creditors, the burden being on the transférée to account for and restore 
what she had received, and on the corporation's trustée to show that she 
did receive something for which she was bound to account. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 178.*] 

4. Banketjptct (§ 178*) — Pbefebences — Tbansfee of Accounts — Evidence 

or Intent. 

Where accounts of a corporation were transferred to a director fo 
secure her for advancements, but the transfer was not followed by de- 
livery, and there was no entry of the transfer on the books of the corpora- 
tion, It oontinuing to make collections and pay over the amounts thereof 
to the director, such method of bookkeeping and payment was évidence 
of fraudulent intent 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 178.*] 

5. Bankruptcy (§ 186*) — Pbefebences — Liability of Tbansfebee. 

Where a corporation while insolvent transferred certain accounts to a 
director to secure advances, and such transfer was void as against the 
corporation's creditors, the director was only bound to return what she 
had received pursuant to such assignment, either in collections made or 
by transfer to the corporation's trustée in bankruptcy of the assigned ac- 
counts remaining uncollected, less the actual présent considération paid 
therefor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 285; Dec. 
Dig. § 186.*] 

In Equity. Suit by Thomas W. Jackson, as trustée for the creditors 
of the United Syndicate Buyers, against Henrietta A. Sedgwick. De- 
cree for plaintiff. 

Frank Benjamin, for plaintiff. 
Robert J. McDermott, for défendant. 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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CHATFIELD, District Judge. This is an action in equity to set 
aside the transfer of some $8,638, face value, of merchandise acconnts, 
made December 15, 1906, by the United Syndicate Buyers, a corpora- 
tion doing business in the city of New York and organized under the 
laws of the state of New Jersey, and for an accounting as to collec- 
tions from thèse accounts. This corporation had very little capital 
and hardly any stock, but bought goods for export and discounted or 
pledged the bills or accounts for thèse sales, in order to meet the bills 
becoming due for goods previously purchased and disposed of in other 
transactions. The secretary and active man in the business was a son 
of the présent défendant. The défendant became a director and 
stockholder and participated in the business in order to help her son, 
who was not yet 21 years of âge and could not engage in business as 
he wished on that account. This son became of âge before the trans- 
actions in question, and his mother ceased then to act as director, but 
seems to hâve remained legally a member of the board. The corpora- 
tion not only had an unusual business, but conducted this business 
in an unusual manner, and negotiated loans substantially with two 
men, who received interest on the advances, being protected by an 
agreement on the part of the corporation, to refund or purchase back 
ail of the accounts which were not paid within the time in which the 
debt to secure which they were assigned fell due. The défendant was 
frequently called upon to advance money to help the corporation out 
in taking over or repurchasing thèse bills which were not paid 
promptly, and it appears that in the month of December, 1906, about 
$1,000 was due to her in this way. She also had a claim for money 
loaned of $500, and at that time advanced $500 more by check. To 
secure this the corporation assigned to her some $9,000 worth of ac- 
counts, which had then not been paid or were of doubtful value, and 
had been taken back from the pledgees. The corporation then pro- 
ceeded, within the next few months, to borrow from the two gentle- 
men who had previously made loans over $5,000 more, with which they 
paid ail the creditors having claims at the time of the assignment. 
Ultimately, in the month of February, 1907, a proceeding was brought 
in New Jersey to hâve the corporation liquidated, and for the appoint- 
ment of a receiver. At this time the corporation was insolvent. But, 
this plan not working out as was expected, a pétition in bankruptcy 
filed in the Southern District of New York in July, 1907, caused the 
assets of the corporation to be taken in charge of by the bankruptcy 
court. Ultimately a trustée was appointée!, who brought the présent 
action against Mrs. Sedgwick, on the ground that the transfer to her 
in December previous to the filing of the pétition was with intent to 
hinder, delay, and defraud creditors, and therefore void. 

[1] It is apparent that this transfer was more than four months 
prior to the filing of the pétition, and, while the circumstances were 
such that the assignment seems to hâve been plainly preferential, 
nevertheless the proceedings in bankruptcy were not brought within 
the period in which a preferential payment could be attacked. The 
trustée therefore seeks to show that the transfer was not only intended 
to prefer but was actually f raudulent — that is, that the corporation was 
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rendered insolvent by this transfer — that the corporation, that is îts 
officers and its secretary, Mrs. Sedgwick's son, and Mrs. Sedgwick 
herself, as a director, knew or should hâve known of the condition 
of the Company, and that a transfer of thèse accoimts, if absolute, 
would hâve been void unless it had been for a présent cash considéra- 
tion. 

[2] Inasmuch as it was made to a director of the corporation, it 
would be subject to creditors' rights over and above the payments of 
the genuine considération involved, and, if made under the circum- 
stances alleged for the purpose of keeping the assets away from other 
creditors, it would plainly be intended to hinder, delay, and defraud 
thèse other creditors, and hence would be void at any time that the 
intent to interfère with the claims actually existing in the bankruptcy 
proceedings might be présent in the minds of the parties. 

[3] The situation has been greatly complicated by the fact that the 
sale of thèse accounts to Mrs. Sedgwick was not followed by delivery. 
The books and unpaid accounts themselves were actually retained in 
the possession of the corporation, and those uncollected were finally 
taken possession of by the receiver and the trustée in bankruptcy, or 
were within the control of the bankruptcy court. The proof does not 
show how much of the proceeds are in the possession of Mrs. Sedg- 
wick or of any one for her, but, on the contrary, it does show that 
thèse accounts were actually left within the control of the bankrupt or 
Mrs. Sedgwick's son, who was an officer of the bankrupt, and that the 
assignment to her conveyed nothing but a naked title, while the busi- 
ness went on as before. 

Such a transfer would plainly not be valid as against creditors, if 
attacked in time. In re George W. Shiebler & Co., 174 Fed. 336, 98 
C. C. A. 408. Further, a transfer of accounts for a past considéra- 
tion, or even for a présent inadéquate considération, where the cir- 
cumstances as well as the bOoks and instruments themselves indicate 
that the transfer was not intended to be absolute, but was merely to 
keep assets from other creditors, and as security to the assignée, must 
be held void. The burden is therefore upon the défendant in this ac- 
tion to account for and restore what she received, and the burden 
is upon the plaintiff to show that the défendant did receive something 
for which to account. It would appear from the testimony that, as 
has been said, the face value of the accounts was some $9,000. The 
amount of the debt for which they were transferred was about $2,000, 
and the défendant shows by the testimony that she has received from 
$700 to $1,000 collected by the corporation. 

The fact that the creditors whose subséquent claims for loans hâve 
been proven in bankruptcy did not know of the transfer to Mrs. Sedg- 
wick, and did not succeed in getting good collatéral for their loans, 
or in keeping track of the business and accounts which were actually 
left in the hands of the corporation, does not give the trustée any 
rights as against Mrs. Sedgwick. 

[4] But the methods of bookkeeping and the payment of collections 
to Mrs. Sedgwick without the use of a ledger account do show that 
the assignment of the accounts was used as a means of disposing of 
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what were the company's assets, even if pledged, and are évidence of 
intent of the parties. Mrs. Sedgwick either had collatéral for which 
she should account, or else was concealing assets under an assignment, 
void for the most part. But it must be held that the plaintiff has not 
shown that Mrs. Sedgwick has now in lier possession any assets, over 
the cash received, except the naked title conveyed by the assignment, 
even though the agreement purporting to sel! lier certain accounts 
should be declared void. 

[5] In so far as the défendant has offered testimony, she seenis to 
hâve admitted the receipt of what actually came into her possession 
and for which she should be held responsible, but the mère fact that 
she was a director, and therefore should be held to a director's re- 
sponsibility for the corporation's accounts, does not mean that she 
must restore to the corporation property which she did not receive and 
for whose loss she is not responsible even as a director. The accounts 
in question should bave been located and their recovery sought in bank- 
ruptcy; but inasmuch as there seenis to bave been sonie dispute as to 
whether or not Mrs. Sedgwick had title thereto, and inasmuch as it ap- 
pears that her alleged title was invalid, the plaintiff may hâve a decree 
that Mrs. Sedgwick has no title in any of the accounts in question ; that 
she should exécute the necessary conveyance to revest thèse accounts 
in the estate; and that she pay back what she received. 

A further défense has been interposed, inasmuch as it is claimed 
that the testimony does not show that the corporation was insolvent 
in December, at the time of the assignment of thèse accounts. The 
disposition which has been made of the matter has been based upon 
the conclusion that the history of everything concerned in coUecting 
thèse accounts and winding up the affairs of the concern would indi- 
cate that it was losing money at the time of thèse transactions, and, 
if it had been compelled at that time to liquidate, its liabilities would 
hâve considerably exceeded its assets. 

If any of the uncollected accounts were actually in the hands of 
Mrs. Sedg^vick, and the assignment claimed by her to be absolute and 
not as security, or if the transfer were merely preferential, it might 
be necessary to consider this défense more in détail, in order to see if 
her claim of solvency could be sustained. But as the case stands such 
scrutiny is unnecessary, and the plaintiff is entitled to a decree, with 
a référence, if necessary, to détermine the amount of money collected 
by the bânkrupt and turned over to Mrs. Sedgwick, but against which 
should be offset the sum of $500 cash actually advanced for this as- 
signment. 



In re ailEER. 

(District Court, W. D. Arlvausas, Texarkana Division. August 2, 1911.) 

1. Bankeuptcy (§ 136*) — Peocebdikgs Against Bankropt— Witiiiield As- 
sets — Teustee's Pétition — Definitekess. 

Where a trustee's pétition to conipel tlie bânkrupt to turn over asset.s, 
alleged to hâve been withbeld, only eharged tbat by reason of a prior 
Btatement made by the bânkrupt August 5, 1910, showing that he had a 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Inàexes 



512. 189 FM>EBAL BEFORTEB 

surplus of $22,815, and that hls schedules flled October 13th following 
Indicated a loss of $27,745.76, of which only $19,295.78 had been accounted 
for, and that the bankrupt necessarily had f ailed to turn over the bal- 
ance, It was subjeot to a motion to compel the trustée to make hls péti- 
tion mOre defluite and certain, and to state speciflcally what moneys or 
property the bankrupt had in his possession or control that he had not 
Burrendered. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

2. Bankbuptcy (§ 136*) — Compelling Sukrendeb oii Assets bt Bankbupt— 
Evidence. 

The transcript of the testlmony of the bankrupt at hls examination 
before the référée, Is admissible on the hearlng of the trustee's pétition 
to compel the surrender of assets claimed to be in the bankrupt's hands, 
after the bankrupt liad testifled that his testiœony so given was true. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 136.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Ethma 
B. Gréer. On pétition for review of a referee's order requiring the 
bankrupt to turn over to the trustée $7,010.15. Reversed and re- 
manded. 

Webber & Webber and Sam T. Poe, for trustée. 

G. G. Pope, for bankrupt. 

YOUMANS, District Judge. [1] In October, 1910, Ethma B. 
Gréer was adjudicated a bankrupt. On November 8 and 19, 1910, he 
was examined before the référée. On the Ist of December, 1910, the 
trustée filed the following pétition: 

"Your petltioner, Will Steel, trustée of the above-named estate, respectfully 
represents that Ethma B. Gréer, the bankrupt herein, on and after the 13th 
day of July, 1910, and on and after the 5th day of August, 1910, owned and 
had In his hands and possession real and personal property amounting in the 
aggregate to the sum of $22,815 over and above the debts then owing by 
him ; that said bankrupt's schedules flled herein show that on the 13th day 
of October, 1910, the date of the adjudication in bankruptcy, said bankrupt 
owned and was possessed of assets, Includlng the property claimed by him as 
exempt, of the aggregate value of $7,501.55, while his debts at said date 
amounted to the sum of $12,432.31 ; that between the flrst-mentioned dates 
and the date of the adjudication In bankruptcy said bankrupt shows a loss 
in business of |27, 745.76, of whlch sum said bankrupt In his testlmony given 
at the first meeting of creditors herein accounted for the sum of $19,295.79, 
leavlng a balance of $8,450.17 which he failed and refused, and still fails 
and refuses, to account for; that said sum of $8,450.17, elther in money or 
other property should hâve been In possession of said bankrupt at the date of 
the adjudication ; and your petltioner allèges that said sum of money or 
property of the value of $8,450.17 is at this time In the possession or control 
of said bankrupt, Ethma B. Gréer, that It belongs to this estate in bank- 
ruptcy, and that said Ethma B. Gréer is fraudulently concealing and with- 
holding the same from the trustée herein. Wherefore your petltioner prays 
an order of this court citing and dlreetlng the said Ethma B. Gréer, bankrupt. 
to appear and show cause herein. If any he hâve, why he should not be re- 
qulred to pay over to petltioner the sum of $8,450.17, or turn over to petltion- 
er property of said value." 

On the 12th of December, 1910, the bankrupt appeared and moved 
the court, in writing, to require the trustée to make his pétition more 
definite and certain, and to state speciflcally what moneys or property 
the bankrupt had in his possession or control. This motion was over- 

*For other cases see same topio & § numbbk lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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ruied by the référée, to which action the bankrupt excepted. Together 
with said motion, and reserving his rights thereunder, the bankrupt 
filed a response to the pétition, and alleged that he had surrendered 
to the receiver ail assets of every kind belonging to his estate. At the 
hearing on the pétition the bankrupt was sworn and interrogated by 
the attorneys for the trustée. He was shown the transcript of his 
testimony given on his examination of November, 1910, and was asked 
if that testimony was true. He answered that it was. Thereupon the 
attorneys for the trustée offered said transcript as évidence on the hear- 
ing on the pétition, to the introduction of which the bankrupt objected. 
The objection was overruled and the transcript was introduced, and 
the trustée rested. Thereupon the bankrupt was examined by his at- 
torneys for the purpose of explaining his testimony given before the 
référée at his examination. The référée held that the bankrupt had 
in his possession or under his control the sum of $7,010.15 and that 
he withheld and concealed the same frora the trustée. The bankrupt 
filed his pétition for review, setting out four grounds therefor, as fol- 
lows: (1) Error on the part of the référée in overruling the motion 
to require the trustée to make his pétition more deflnite and certain. 
(2) Êrror on the part of the référée in admitting in évidence, over 
the objection of the bankrupt, the testimony given by the bankrupt in 
his examination. (3) Because the finding of the référée was con- 
trary to the testimony. (4) Because the order of the référée was 
contrary to law. 

In my opinion the motion to require the trustée to make his pétition 
more definite and certain should hâve been sustained. In the examina- 
tion of the bankrupt it was brought out that he had on the 5th of 
August, 1910, made to his creditors, or some of them, the following 
statement : 

Exhibit A. 
E. B. Gréer, Dealer in General Merchaiidise and Yellow Fine Lumber. 

Fouke, Arkansas, 7/13, 1910. 

Financial statement shown by E. B. Gréer on Juue Ist, 1910, as per dosa 
estlmate. 

Amount of merchandise on hand at eost $4.r;00 00 

Amount of notes and mortgages 3.400 00 

Vaine of open accounts I.IÎOO 00 

Value of 2 sawmills, tinibers aiul planer S.OOO 00 

Value of lumber on band 5,000 00 

Value of homestead 1,500 00 

Value of otber reiil est;ire 1,400 00 

Value of rt'al estate iu Texas 2.500 00 

Value of ti-xtures and Personal property 1,200 00 

Total assets $28,000 00 

Owing for nierchaiidise, due $1,785 00 

Owlng for morehandise uot due 400 00 

Owing for borrowed mouey 3,700 00 

Owing on teams 200 UO 

Total liabilities 6.085 00 

Total assets less liabilities $22,815 00 

180 F.— 33 
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• It will be observée! that this statement shows no cash on hand. On 
November 8, 1910, the bankrupt was asked to furnish a statement of 
his financial condition on the 5th of August, 1910. On the resumption 
of his examination, on November 19, 1910, he was asked if he had the 
statement, and he replied that the statement above quoted was a cor- 
rect statement of his financial condition on that day. Taking this 
statement as a basis, in connection with his schedules, he was examined 
on behalf of the creditors, aS follows: 

"Q. Now, Mr. Gréer, I want to get back on that accouut, now. You bave 
subn;itted this statement hère as a statement of jour condition on that date. 
If this is not a true statement of your condition on that date, then you hâve 
jiot complied with the order of the court hère, and \v« will want that state- 
ment if you are going to stand by it. A. I will stand by that statement as it 
appears there. Q. Well, then, don't refer to it as being an estlmate. Now 
then, as I said a while ago, you had $22,815 more than you owed on the 
5th day of August, 1910; that's correct, is ifV A. Yes, sir. Q. On the 13th 
day of October, 1910, you owed $4,930.76 more than you had. That's cor- 
rect, is it? A. Yes, sir, but I didu't make the figures. Q. Now, 1 am going 
to ask you now if you are familiar with the schedules that hâve been filed 
herein — filed in this bankruptcy proceeding? A. Yes, sir. Q. And you havé 
sworn to thèse tigures, and they are y ours, are they not? A. Yes, sir. Q. 
Now then, thèse schedules show that on the 13th day of October that you 
owed $4,930.76 more than you had, and the schedules are correct, are they 
not? À. Yes, sir. Q. If you owed $4,930.76 on October the 13th, more than 
you had, then your net worth of $22,815 had been wipe<l ouf, liadn't it? 
A. Yes, sir. Q. And on top of that you were $4,930.76 vrorse off. Now tliat's 
correct, isn't it? A. Yes. sir. * * * Q. Now, on the 13th day of October, 
in»tead of having more than you owed, you owed more than you had, didn't 
you? A. Yes, sir. Q. Xow then, you owed $12.432.31, and you had $7,501.55. 
Now the différence woiild represent your net worth, plus or minus? A. Yes, 
sir. Q. NOw then, that différence is $4,930.76. Then you were worth at that 
date $4,930.76 less than nothing, were you not? A. Yes, sir. According tô 
thèse figures. Q. Now, if you were worth $22,815 on the 5th day of August, 
1910, over and above ail your llablllties, and two months later you were 
wortli $4,930.76 less than nothing, then, if you wanted to ascertain the loss 
in your business you would add those two items together? A. Yes, sir. Q. 
That makes a total of $27,745.76 doesn't it? A. Yes, sir. Q, 'Then. according 
to your testimony now, you are $27,745.76 worse off on the 13th day of 
October than you were on the 5th day of August, 1910 ; that's correct, isn't 
it? A. Yes, sir." 

During the examination by attorneys for the creditors who after- 
wards represented the trustée, it was assumed by them that on August 
5, 1910, the bankrupt had pfoperty of the value of $22,81. S above his 
liabilities. The examination of the bankrupt was directed to the total 
of the valuations set opposite .the spécifie item? of property in the state- 
ment of August 5, 1910. The resuit was that the spécifie property 
was lost sight of, and the bankrupt was involved in contradictions in 
endeavoring to account for the property on the basis of the valuations 
that he had put upon it in an effort to make a gdod showirrg to his 
creditors. In response to thé motion to make the pétition more defi- 
nite and certain, the record shows that one of the attorneys for the 
trustée said : 

"It is a pliysical impossibility for the trustée to be more deflnlte and 
certain in his allégations than he is, or allège that it is money or property. 
Of course it would be more satisfactory if we could be more spécifie, but, as 
before stated, that is a physical impossibility." 
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Just what is meant by the words "physical impossibility" is not 
clear. Physical impediments do not excuse indefiniteness in pleading. 
There is no logical connection between the two. Besides, the difficulty 
seems to hâve been psychical rather than physical. It was certainly 
physically possible to compare the statement of August 5, 1910, with 
the schedules fîled by the bankrupt in October foTlowing, and thus 
see what articles in the statement were absent in t*ie schedules if any 
such were absent. It was physically possible to introduce the schedules 
in testimony, so that the référée could make the comparison himself. 
But that was not donc. The schedules are no part of the record in the 
hearing on the pétition. The only testimony introduced by the trustée 
at the hearing on the pétition was the transcript of the bankrupt's testi- 
mony taken at his examination on the 8th and 19th of November, 1910. 
It was certainly not a physical impossibility for the trustée to indicate 
what property it was that he maintained was still in possession of the 
bankrupt as shown by that testimony. Attorneys for the trustée in their 
brief point out the particular testimony of the bankrupt on which they 
rely to sustain the finding of the référée. That testimony discloses no 
more now than it did at the time the motion was made. That testi- 
mony was in existence then, and was introduced immediately after the 
motion was overruled. If it is physically possible now, by means of 
the testimony of the bankrupt, to designate the property still held by 
him, it was certainly possible then. The référée in his opinion pré- 
sents tw:Q methods of computation by which it may be determined that 
the bankrupt lias money or property in his possession which he should 
account for to the trustée. By one of thèse methods it is shown that 
the : bankrupt has not satisf actorily accounted for $8,500. The 
opinion of the- référée on that point is as follows: 

"It appears from the testimony of the baiikrui)t that on or about the 13th 
day of July, 1910, just three months prior to the filing of the pétition in bank- 
ruptcy, that said banlcrupt owned and hiid in jiossession a large amount of 
property with a comiiaratively small amount of liabilities, leaving hhn wlth a 
net worth of substantially $22,815. At the date of the illiiig of the pétition 
In bankmptcy bis assets had dwindled down to $7,501.55, while his liabilities 
had increased to $12,466.07, making a total loss in busine.ss in the three 
months of $27,745.76. At the first meeting of creditors bankrupt was called 
upon for a statement of his financial condition on or about the 5th day of 
August, 1910, and iilso for a statement of the cash and merchandise expended 
by him on and after tliat date, and the meeting was adjourned for 10 days in 
order to give him time to obtain and furnish this data. At the adjourned 
meeting he subniitted a statement of expenditures aniounting to $12,995.90 
that falls short of a satistaetory accounting, and, on the hearing herein, re- 
suVimitted said statement, and claimed additional expenditures as follows: 
$800 paid out, of which no record was kept ; $2,500, the value placed on Texa.s 
real estate, which, according to his présent account, proves to be worthless ; 
and ,$3,000 loss on the Cox & Hudson account, making a total of $19.295.99, 
which, taken from $27,745.76. leaves a balance of .$8,500, in round figures, for 
which no satisfactory account is given." 

By the other method the référée fînds that the bankrupt does not 
satisf actorily account for $7,010.15 which latter amount the bankrupt 
is by the référée ordered to pay to the trustée. This amount grows 
out of certain sales of lumber. The account given by the bankrupt of 
thèse sales is not clear. In support of the finding of the référée 
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référence îs made to the testimony given by tHe bankrupt on his ex- 
amination of November 8th. That portion of the testimony of the 
bankrupt was an attempt to account for the assumed shortage of 
$27,745.76, and was in answer to the foUowing question by his at- 
torney : 

"Where was one of the largest leaks in the business — where did you lose 
a large amount of mouey?" 

In answer to that question the bankrupt stated in substance that he 
had bought a large amount of lumber at a certain price and sold it at 
a less price, and that a large loss resulted from the transaction. It 
appears that a certain bank had made advances to the bankrupt, con- 
trolled the shipments and collected the proceeds of the sale. How much 
of the proceeds went into the hands of the bankrupt does not appear. 
It must be remembered that this testimony was taken on November 
8th, almost a month before the pétition was filed, in support of which 
it was introduced in évidence on December 12th. The object of the 
examina tion was to obtain an explanation of the bankrupt' s business, 
and to ascertain whether he had assets other than those listed in his 
schedules. The pétition should hâve made definite allégations, so that 
the bankrupt might know what he was called upon to produce. In no 
other way could he know what it was that was demanded of him, or 
account for its absence. 

[2] The transcript of the testimony of the bankrupt, or such part 
of it as tended to prove the allégations in the pétition, was admissible, 
In re Wilcox, 109 Fed. 628, 48 C. C. A. 567. It may be that the 
bankrupt still has in his hands proceeds of the sale of lumber, and that 
this may be made to appear from proof based upon spécifie allégations 
to that effect. If the order of the référée in this case were sustained 
and should not be complied with, the only method of enforcing it 
would be by imprisonment for contempt. The bankrupt should not be 
ordered to do something that he cannot do. The testimony does not 
satisfy me that he can comply with the order of the référée. That 
order is therefore reversed, and the matter is remitted to the référée, 
with directions to sustain the motion of the bankrupt to make the 
pétition of the trustée more definite and certain, and for further pro- 
ceedings in conformity herewith. 



HUNTLBY V. EMPIRE ENGINEERING CORPORATION. 

(District Court, W. D. New Xorlî. .July 19, 1911.) 

1. Canals (§ 30*) — Obstruction— INJURT to Vessel. 

Evidence considered, and Ueld to show that the sinking of a loaded 
canal hoat while being pushed by libelant's steam canal boat in the cen- 
ter of the Erle Canal, which was the usual place, by striking a stone in 
the bottom, was due to the négligence of respondent which In working at 
the place with a dredge had raised or turned the stone, which was em- 
bedded in the bottom of the canal, so as to render it a dangerous obstruc- 
tion to navigation. 

[Ed. Note. — For other cases, see Canals, Dec. Dig. § 30.*] 

•For other cases see same topic & § humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CaNALS (§ 29*) CONTKACT WITH StaTE FOR ImPROVEMENT— INJURT TO VeS" 

SFXS — LlABlLITY OF CONTRACTOB FOR NEGLIGENCE. 

Under a contract wlth the state for deepening and widenlng tlie Erie 
Canal, whicli provlded that the worlc should be done "so as net to inter- 
fère with tbe navigation of the présent canal," and that ail damages of 
whatever nature resulting froni the work during its progress should be 
borne by the contractor, it was liable for an injury to a canal beat being 
navlgated in the usual manner froin strililng an obstruction negligently 
caused by the contractor in doing the work. 

[Ed. Note. — For other cases, see Canals, Cent. Dig. §§ 36-39 ; Dec. Dig. 
§ 29.*] 

In Admiralty. Suit by Loren E. Huntley, individually and as 
trustée and bailee, etc., against the Empire Engineering Corpora- 
tion. Decree for libelant. 

Brown, Ely & Richards, for Hbelant. 
Dana L. Spring, for défendant. 

HAZEL, District Judge. On the night of October 28, 1909, four 
canal boats, the Captain L. E. Huntley, the John Valiant, the Ella 
May Hamilton, and the Osborne D. Fisk, together with the steam 
canal boat Paragon, ail loaded with grain, were on their way east- 
ward in the Erie Canal from Bufifalo, and, while moving slowly in the 
middle of the canal about one mile west of Spencerport, the Huntley, 
which was being pusiied ahead by the Paragon, struck a submerged 
rock or boulder, and sunk to the bottom of the canal. The Paragon 
struck the rock a glancing blow, and sheered ofï, while the Valiant, 
which was behind the Paragon and towed by her, struck the rock and 
stranded. 

[1] In support of the libel évidence was given that the damages 
were sustained by reason of the négligent acts of the défendant Em- 
pire Engineering Corporation, which at the time of the accident was 
engaged in widening and deepening the Erie Canal under its contract 
with the state of New York, in that it partially rolled over, hfted, or 
raised the rock with its steam dredge and shovel, and left it 
unguarded or unmarked. It was shown that the dimensions of the 
canal boats which struck the rock and their drafts were as follows : 
The Huntley 97 feet long, 17 feet 6 inches wide, 10 feet 6 inches in 
depth, and she drew 5 feet 1 1 inches of water. The Paragon and 
the Valiant were of the same size, and drew 6 feet and 5 feet lOj^ 
inches, respectively. The Huntley was well fastened to the Paragon, 
and carried a bow Hght which illuminated the bank for quite a dis- 
tance ahead. The same rudder steered the Huntley and Paragon, 
while the other canal boats followed in the wake of the towboat, and 
were made fast on a 500-foot line. At the point of collision the canal 
runs nearly east and west for about three-quarters of a mile. The 
master of the Paragon, seeing the lights ahead of the defendant's 
dredge and of a passing canal boat, reduced speed, going ahead 
slowly, and, as the Huntley proceeded under bridge No. 101, she 
suddenly struck a hard object in her path — she struck several times. 
The Paragon promptly stopped her engine, and, as the Huntley 

*For other cases see same topic & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cleared the obstruction, she broke a coupling rod, and veered out 
to the north side of the canal, and sank, while the Paragon glanced 
ofï, and the Vahant stranded on the rock in the center of the canal. 

The submerged rock was from 12 to 18 inches higher than the 
canal bottom, and it was estimated by the diver and by other vvit- 
nesses that it measured across its top from 2 to 4 feet. There was 
5 feet 7 inches of water over the rock on the night of the accident, 
while the normal depth of the water in the center of the canal was 
7 to 7^ feet. The légal draft of vessels navigating the canal is not 
more than 6 feet. The défendant was engaged in dredging the 
canal level near the point of accident, using in its work a so-called 
<ligger dredge, having 75 horse power and 51 steel buckets, each 
bucket measuring 2^ to 3 feet in width and 2 feet in depth with a 
capacity of 1/5 of a yard. At their digging edges the buckets havc 
teeth which are five or six inches in length. 

The libelant contends that the défendant on or about October 23, 
1909, raised or shoved the rock out of its position, and then, wichont 
making an inspection or taking soundings, negligently left the work 
incompleted, and went eastward of the bridge No. 101. There is 
no direct évidence to show that the défendant dredged or dug in 
such a way as to disturb the rock or to raise it out of the bed of 
the canal, and, to hold that the défendant was négligent in the per- 
formance of its work so as to interfère with navigation, it is neces- 
sary to hâve recourse to the actual situation, the surrounding cir- 
cumstances, and the probabilities. Concededly the défendant op- 
erated its dredge' on the canal level close to the place where the 
Huntley struck and about 25 to 30 feet west of bridge No. 101, and 
passed through the bridge on October 24th. During the time the 
work on the west side of the bridge progressed canal boats drawn 
by horse or mule were towed under the bridge by the défendant, such 
towing being close to the bank and not in the middle of the canal, 
and hence they were not subject to the risk of striking the stone. 
The proofs show that the steam canal boat William Hengerer, going 
east, struck an obstruction in the center of the canal between the 
24th and 28th days of October, and on the 27th day of October a 
west-bound canal boat drawing five feet eight inches of water also 
struck the rock, and glanced ofï and cleared it. Steam canal boats 
loaded to the permissible depth usually navigated in the center of the 
canal, and the évidence shows that such boats hâve passed and re- 
passed in the middle of the canal for many years without striking 
the obstruction in question. 

One witness for the défendant, however, testified that on an oc- 
casion, when a packet was passing his canal boat, he came in contact 
with an obstruction in the center of the canal which he believed was 
a rock, and which caused his boat to sheer toward the berm bank. 
On cross-examination he testified that at various times and seasons 
of navigation he struck a stone while navigating in the center of the 
canal at a point where the accident occurred, but without his boat 
sustaining any injury. Aside from such testimony, the witness Baird 
testified that he has known of the rock in question projecting in pre- 
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vious years above the ice that formed on the canal to such height as 
to enable skaters to sit down to fasten their skates. There was also 
testimony by said witness to the effect that the submerged rock 
about 30 years ago projected out of the bed of the canal to such 
height that it was lowered or further imbedded in the soil by the 
canal authorities, and he testified that he thought that the rock in 
subséquent years worked up and out of its foundation. From such 
testimony the inference is drawn by the défendant that the sub- 
merged obstruction existed in the bed of the canal for many years 
prior to the accident, and that from natural forces it gradually 
worked upward out of the soil. Such inference, however, is not 
thought probable. While I ani prepared to believe that the witness 
Fitzgerald in navigating the canal boat of which he was master 
struck an obstruction in September, 1909, before any work was donc 
by the défendant on the canal level, yet such impact is explained by 
the fact that a packet passed at the time, which doubtless caused such 
a displacement of the water as to resuit in the canal boat striking 
the stone. His assertion that at other times he came in contact with 
an obstruction near the bridge loses its probative force in the ab- 
sence of any showing as to the depth of the canal level at such times 
and the draft of his canal boat. The proofs show that the rock had 
been imbedded in the center of the canal about 30 or 35 feet west of 
the bridge for many years prior to the accident, but at its top it was 
not more than 2 inches approximately from the bottom of the canal. 
In this condition it was not a menace to navigation. The présence 
of a slight ridge in the canal, as shown by libelant's évidence, close 
to the stone, indicates the proximity of the dredge in its opérations, 
and persuasively points to the conclusion that the dredge either came 
in contact with the stone and appreciably lifted it out of its founda- 
tion, or that in its opération it congested the soil near the rock, and 
forced it upward in the canal, so that it became an obstruction and 
interférence with proper navigation. There was also évidence to 
show that the défendant had knowledge on the day of the accident of 
the obstruction in the canal. The canal boat Hengerer on or about 
October 25th, after she had struck the rock as above stated, was 
pulled ofï by the dredge which had fastened a line to her ; and the 
witness Costello, master of the steam canal boat New York Re- 
corder, testified that shortly after his boat struck, which was about 
25 feet west of the bridge, he met the tug Seneca, owned and op- 
erated by the défendant, and which was engaged in towing horse 
canal boats under the bridge, and was advised by her master to navi- 
gate close to the towpath, as there was a rock in the canal. There 
was other évidence to support the presumption that the rock had 
been raised or turned upward by the dredge in its opérations, and 
there was testimony by the défendant to négative such presumption. 
I think, however, that the évidence by a fair prépondérance points 
to the conclusion that the défendant did not exercise proper diligence 
and care to protect steam canal boats from coming in contact with 
rock or stone raised by it in the dredging opérations near bridge 
101 and as a resuit of which libelant sustained injury. 

[2] The défendant contends that it cannot be held liable, even 
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though the facts indicate a failure on its part to take soundings or 
make inspection of its work or to guard or protect canal boats from 
obstruction or interférence on the ground that its contract with the 
State does not contemplate any Habihty for injuries such as specified 
in the Hbel. The material part of the contract, clauses 17 and 23, 
substantially provide that the work shall be conducted "so as not to 
interfère with the navigation of the présent canal and the safety of 
such banks and structures as may be required for that purpose, be- 
tween the fifteenth day of May and the fîfteenth day of November 
of each year, during the progress of the work"; and, further, "that 
ail damages of whatever nature resulting from the work during its 
progress, from whatever cause, shall be borne and sustained by the 
contractor." A reasonable interprétation of the tenns of the con- 
tract obligates the défendant to perform the work of widening and 
deepening the canal without hindering or interfering with the rea- 
sonably safe navigation of the canal. It certainly was not merely the 
intention of the state and the contractor that navigation should not 
be interrupted or stopped during the continuance of the work. To 
leave in the bed of the canal a submerged obstruction without warning 
to navigators, or without safeguarding canal boats plying the canal 
in either direction, was an interférence with navigation such as 
rendered the défendant responsible for injuries sustained through 
its négligence. It manifestly was the intention to require the con- 
tractor to keep the canal at the place where the work was donc in 
proper condition and repair while the work of widening and deepen- 
ing was in progress. To perform the work in such a way as to 
precipitate or raise an obstruction which interfered with proper navi- 
gation, and without doing anything to avoid the danger from such 
an obstruction, was such an act of négligence as to render the de- 
fendant liable for injuries sustained. It cannot be assumed that the 
State after taking the précaution to obligate the contractor not to 
interfère with boats having the right to navigate the canal would 
wish to relieve such contractor from responsibility if by its négli- 
gence and want of précaution injury was sustained by a vessel right- 
fully on the highway. While it is true that the state is not liable to 
the libelant, there being no remedy provided by law (Locke v. State, 
140 N. Y. 480, 35 N. E. 1076; Coster v. Mayor of Albany, 43 N. 
Y. 399), yet the décisions of the Court of Appeals of the state of 
New York, which has often considered the question of the liability 
of a contractor engaged in repairing the Erie Canal to persons sus- 
taining injury through the négligence of the contractor, uniformly 
hold that the Erie Canal is a public highway and that an action will 
lie against a contractor employed by the state to maintain in proper 
condition that portion of the canal which is undergoing repairs. 
Robinson v. Chamberlain, 34 N. Y. 389, 90 Am. Dec. 713; Fulton 
Fire Insurance Co. v. Baldwin, 37 N. Y. 648; Hicks v. Dorn, 42 N. 
Y. 47; Johnson v. Belden, 47 N. Y. 130; Little v. Banks, 85 N. Y. 
258. Thèse cases I think enunciate the principle upon which the li- 
ability of the défendant is maintainable. 

Counsel for défendant directs attention to a line of cases which 
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apparently hold that, where a contract is made for the benefit of a 
third party, the latter cannot sue the promisor, and such cases are 
appHed by him to the présent case upon the theory that the improve- 
naents in the canal were for the benefit of the Hbelant and navigators 
of the canal generally, and also upon the theory that the contract 
under which the improvement progressed does not include some 
légal responsibility upon the state. But I think the principle of 
such cases is not applicable, and that the question of liability of the 
défendant is controlled by the rule that, as it assumed under its con- 
tract with the state for a considération to iinprove the canal without 
interfering with its navigation and thus confer a benefit upon the 
libelant, it must be held liable for preventing the libelant from en- 
joying such benefîts and for its négligence by which the injury was 
sustained. In the performance of its work the défendant was bound 
to exercise ordinary care, and upon ceasing its dredging opérations 
in the canal it should hâve made an inspection, such as proper sound- 
ings, which would doubtiess hâve disclosed the character of the ex- 
cavation and the élévation of the stone above its normal height. 

A decree may be entered in favor of the libelant with a référence 
to the clerk to ascertain and compute the damages sustained, with 
costs. 
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(Circuit Court, D. Soutli Dakota, S. D. March 30, 1911.) 

No. 602. 

Bbeach of Markiaqe Promise (§ 31*) — Damages— Amount Awarded. 

Evidence considered, and held to support a verdict of .'525,000 damages 
for breacli of a contract of marriage, where it showed that plaintiff had 
actually suffered a pecuniary loss of over $15,000 by refuslng employ- 
ment during the Unie of the engagement at the request of défendant, and 
that defendîint was worth not less than !f55,000. 

[Ed. Note. — For other cases, see Breaeh of Marriage Promise, Cent. 
Dig. § 47; Dec. Dig. § 31.*] 

At Law. Action by Ella R. Bay against James S. Sanborn. On 
motion for new trial. Denied. 

Joseph Kirby, for plaintiff. 

E. R. Winans and C. B. Bâtes, for défendant. 

WILLARD, District Judge. This case stands upon a motion by 
the défendant for a new trial. So far as the motion is based upon the 
grounds of (1) newly discovered évidence; (2) insufïïciency of the 
évidence to show a promise of marriage; (3) errors in law occurring 
at the trial — it is denied for reasons stated at the hearing. To what 
was then said may be added, however, this furtb»r considération: 

Défendant states, to be sure, in his answer, that he never intended 

•For other eases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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to marry her, and in his évidence (page 39) that prior to the time 
when he met the plaintiff at Los Angeles she had never by word or 
letter suggësted to him that there was an agreement or promise to 
marry her on his part, and that that was the iîrst time he had ever 
heard of it. In her letter to him of abolit the date of May 13, 1908, 
which apparently is a part of Exhibit 65%, and in which she is urging 
him to abandon the claim that she shoulcl receive compensation from 
his aunt's estate for her services, she says : 

- "I shall _be compelled to testify that I was your agent, with your interests 
prliuarlly in minfl ; that I never expected any rémunération from you ; and 
ail ttiis will lead up to the inévitable admission that you and T are engaged. 
Dearest S., this is not u»y case ; it Is yours. You hâve taken nie off tlie pay 
roU, and, llke ail womeu worth wliile, I ani already to aid you in any way 
I can, being a labor of love ; but do not lose slght of the fact that you hâve 
already amassed a sufRcient comlietency, with neai4y as much more in sight 
from profits in the sale of the ranch, and there is really no uecessity for the 
pursuit of uucertain dollars." 

Theré remains to be considered the last ground stated in the mo- 
tion, namely, excessive damages. Her employment with the Kirby- 
Cârpentèr Company closed in April, 1907. That from that time she 
engagèdin tîb' dther employment, except such as was connected with 
the defendant's business, is thoroughly established by the évidence; 
and it is just as thoroughly established that she so acted at the request 
of the défendant. In her letter of November 20, 1906, she said : 

"During the conversation he twiee asbed me to become a inemlier of the 
C. 0. Company, as he really had more than he could attend to. Told him I 
was goin^ to loaï as soon as K. C Co. charter was surrendered in January." 

In his letter of November 25, 1906, he said: 

"You wtll never be in the employ of the C. 0. Co., so long as I hâve one 
pièce of breàd and strength enough to break it." 

In her letter of April 10, 1907, she states that on that day she had 
•closed up the business of the Kirby-Carpenter Company. In his let- 
ter of April 14, 1907, he says : 

"I bave been on the juùip, and wlU be from now on ; but it makes me feel 
good to know your work is at an end, and that makes me want to rustle ail 
the more, for, you never shall do another day's work." 

* In his letter of April 17, 1907, he says: 

"But then 'I am glad your work is now at an end, aud hope from now on 
you will live for yourself and take it easy." 

In his letter of April 28, 1907, he said : 

"Tell him you are off for a year, and then, when I see you, I will suggest 
you ask for ,$5,000 per or nothing ; for you are your own boss now, and noth- 
ing would, l'>lease me more tban for you to say that your time is worth the 
same and a little more." 

In his lettef of August 2, 1907, he said : 

'"Take good care of yourself, and take it easy; for you know I am to do 
ail the work'" ' 

In the letter of Mardi 13, 1908, above quoted, she says tO him: 
"You bave takeii me off the pay roU" 
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Thèse letters entirely confirm the statement madeby the plaintifï 
that after she left the Kirby-Carpenter Company she ceased to work 
at the request of the défendant, relying upon the engagement between 
theni. After she left the employment of the Kirby-Carpenter Com- 
pany, she testified that she worked ail the time for the défendant un- 
til the engagement was broken in February, 1910. The correspond- 
ence between the parties entirely corroborâtes this statement. A part 
of the work that she thiis did was an attempt to sell an estate of 11,000 
acres in South Dakota in which the défendant was interested. In this 
connection she wrote between 1,500 and 2,000 letters. She had a writ- 
ten option from the défendant and his brother, authorizing her to 
sell this property. It is suggested by counsel for the défendant that 
she was working for herself, and not for him, and that if she had 
sold the estate she would bave made a fortune, in which the défend- 
ant would hâve had no share. She testiiîed, however, that whatever 
.she would be entitled to would belong to the défendant, in case a sale 
was made, and her letters prove that this statement was true. She 
commenced attempting to sell the land before any option was given 
her. In her letter of August 1, 1907 (page 186), she said: 

"I hâve told Mr. Baldwin, Mr. Davis, and others that there is not one dol- 
lar in the deal for me ; that I am simply assistlng you In flnding a buyer for 
the land." 

In her letter of May 29, 1907, she said (page 159) : 

"You kuow, dear, after the way you hâve been bled, I could never consent 
to your brother getting one cent of whatever might be realized above prlce.s 
quoted me." 

At the time the engagement was broken, ail of the lands hàd been 
sold, except about 4,000 acres. How many of the sales were due to 
the eflfofts made by the plaintiff does not appear. It appears from 
her testimony and from the correspondence that her connection with 
the afïairs of the defendant's aunt, which resulted in her taking the 
management of the property, amounting to over $105,000, was en- 
tirely in the interest of the défendant. He constantly insisted that 
a compensation should be paid for her .services, and, as she testified, 
stated that she should receive $10,000 therefor. The correspondence 
between the défendant and his lawyers with référence to this matter, 
and the litigation vidiich ensued, show that it was his case, and not 
hers. 

The court charged the jury that in estimating the amount of dam- 
ages they might consider the abandonment or loss of position by 
which the. plaintiff was earning or could earn wages or salary, if oc- 
casioned by the request or act of the défendant. Laying aside the 
testi^iiony relating to offers from the IvUmbermen's National Bank and 
the Carpenter-Cook Company, and eliminating them entirely from the 
case, there still remains évidence to show what her .services were 
worth during the time of this engagement. It was proven, and there 
is no évidence to contradict it, that she received for the three years 
ending in April, 1907, for her services $4,300 a year. The défend- 
ant himself in his letters apparently valued her services at $5,000 a. 
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year; and, as lias been said, he thought she was entitled to $10,000 
for what she did in connection with his aunt's estate. 

It is not necessary, and probably would not be proper, to consider 
what her services were worth to the défendant during the four years 
of their engagement, though it appears that he consulted her upon 
every possible question, business or otherwise, and apparently took 
her advice upon most of them. It is saf e to say that a finding by the 
jury that she had actually lost more than $15,000 by reason of the 
defendant's request that she do no work could not be set aside on the 
ground that such finding was excessive. She testified that she told 
him at Los Angeles that their engagement was costing her $6,000 a 
year, a luxury which she could not afford. She made no charge to the 
défendant for any services rendered to him, and expected to receive 
no pay for them. She paid out on his account during the time of their 
engagement more than $2,200. No part of this has ever been paid. 
She did, however, receive af ter the engagement was broken, frora the 
property of the defendant's aunt, $2,500 in settlement of what was 
really the defendant's claim for her services. That amount she re- 
tained, and, of course, it should be considered as a part paj'ment of 
what the défendant owed her. 

In the respects above noted this case is very unusual, and it may 
be doubted if a similar case ever occurred before, where a woman, by 
reason of an engagement being broken, had actually suffered a pecun- 
iary loss of more than $15,000. The obligation of the défendant to 
pay this sum does not dépend in any way upon the amount of money 
that he has. He would be under the same obligation to pay it, if he 
had only $5,000 as if he had $100,000. It is not the kind of damages 
that is usually recovered in an action of this character. Those dam- 
ages are referred to in the charge of the court, wherein the jury were 
instructed that they could take into considération the disappointment 
-of the plaintifï's reasonable expectations and what would be the money 
value or worldly advantages of such a marriage, and also the wound 
or in jury to her feelings and affections, and her mortification and dis- 
tress of mind. 

In considering the damages in thèse cases, the amount of prop- 
«rty which the défendant has can be taken into considération. He 
testified that lie was worth $55,000. She testified that he stated to 
hef, when he made a will in her favor. that he was worth $120,000, 
and the value of his interest in the ranch besides. However that may 
be, the différence between her pecuniary loss, over $15,000, and the 
amount of the verdict, $25,000, is not, in my judgrnent, so excessive 
as to justify the court in interfering with the admitted province of 
the jury in such a case. 

The motion for a new trial is accordingly denied. 
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In re KENWOOD lOB CO. 
(District Court, D. Minnesota, Fourth Division. July 5, 1911.) 

1. Baskkuptcy (§ 44*) — ^CoapoRATioif. 

Directors of a corporation liave power to put the corporation into banli- 
ruptcy, and a vote of the stockholders to that end is not necessary. 
[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 44.*] 

2. Corporations (§ 298*) — Directors— Meetings— Majority— Notice to Mi- 

NORITT. 

Majority directors of a corporation under ordinary circumstances hâve 
no right to hold a meeting without notice to the mlnority. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1298; Dec. 
Dig. § 298.*] 

S. Corporations (§ 298*) — Directors— Meetings— Notice to Minority Di- 

KECTOR. 

A corporation had fhree directors. A directors' meeting was held by 
two of them without notice to the third, at whieh a resolution was 
passed placing the corporation in banliruptcy. The third dlrector was 
not frlendly wlth his codlrectors, and their relations had become so 
strained that they had resulted in a Personal altercation, which ended 
in his being ejected from the office of tlie company. He had commenced 
an action against the corporation and his codirectors, charging fraud In 
the sale of stock to him, and asking that the contract of sale be re- 
scinded, which suit was pending at the time the meeting was held, and 
It appeared that he was interested in defeating the resolution in order 
to sustaln an attachment by himself of the corporation's property. Held, 
that notice to him would hâve been nugatory, and hence a meeting was 
validly held without such notice. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1298; Dec. 
Dig. § 298.*] 
4. Bankruptcy (§ 44*) — Corporation— Kesolution of Directors— Pétition. 

Where majority directors of a corporation adopted a resolution author- 
Izing the filing of a pétition to place the company in bankruptcy, such 
pétition was not fatally defective for failure to show the resolution on 
Its face. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 44.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Kenwood Ice Company. On pétition to set aside adjudication, De- 
nied. 

Henry C. James, for petitioner. 
F. W. Booth, for bankrupt. 

WILLARD, District Judge (orally). One of the princioal objects 
of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]) is to prevent one creditor from obtaining a 
préférence over another creditor. The évidence in this case shows 
that if this pétition in bankruptcy had not been filed A. C. Dodge a 
creditor of the company would hâve obtained a préférence over the 
other creditors. It was therefore the plain duty of the company, not 
being able to pay its debts in full, to go into bankruptcy. The law 
then in force authorized it to do so, and it owed the duty to the 
other creditors to take that step. When this pétition was filed by 

•For other casea see same topie & § numbeb in Dec. & Am. Dlgs. 1S07 to date, & Hep'r Inflexes 
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the officers of the company they did what they could to carry ont 
the purposes of the bàtikrtipt' act. In dèciding the questions hère 
presented, Lapproach them with the belief that the act qf .the directors 
should be sustained, if it can be done consistently with the law. 

[1] The first question that I shall consider is whether the directors 
of the corporation hâve the powfer to put the corporation into bank- 
ruptcy, or whether the stockholders alone hâve that power. What- 
ever may be the rule in other jurisdictions, if I should put in force 
the rule àsked for by the petitioner, I should find myself in considér- 
able difficulty owing to cases which hâve already been determined by 
this court. . . 

My Tècollection is that several cases bave been decided in this 
district, in which the willingness of a corporation to be adjudged 
a ba:nkrupt has been evidenced only by its consent given by the board 
qf directors, and no authqrity from the stockholders has beén shown. 
The bq^rd of , (iirectors has the same authority to make application 
under the amended bankrupt law as it had to admit: insolvency upon 
an' inyoluntary pétition in bankruptcy. 

;', One 'case récently decided is that of Tibbs, Hutchins & Co. . This 
corporation was adjudged a bankrupt on its voluntary pétition, and 
the only authority presented was a resolution by the board of direct- 
ors; no aùthpi^ty'îrom the stodkhplders was shown. The assets of this 
cqrpqratiorièxçeedèd $2,000,000 and more than $1,500,000 has already 
been distributedto its creditors. If I grant the motion to set aside 
the adjudication in the case at bar, I should hâve to set aside the 
adjudication in' the Tibbs, Hutchins & Co. case and other proceedings 
taicen therein. Not only that but I think half a dozen cases can be 
f'ound where sifriilaï actiqn , has been taken. 

; . This is a very cqgent i;eason for not adopting the view of the 
petitioners. It is not conclusive, and if I were satisfied that the law 
is as claimed by the petitioner, I shquld not consider it. But, so 
far from being thus satisfied, I am very well satisfied that the law 
is_ otherwise. 

Considering the cases cited by thé petitioners, lii re Bâtes Ma- 
chine Co. (D. C.) 91 Fed. 625, an opinion rendered by Judge Lowell, 
it is very apparent that Judge Lowell himself was not satisfied at ail 
with the law of Massachusetts which expressly authorized a board 
of directors to make a gênerai assignment for the benefit of creditors. 
If he had had the power he would bave changed the law, but he was 
forced to admit that be had no such power, and must submit to the 
proposition that the board of directors had such authority. His 
whole opinion is tinged with that préjudice. 

I am entirely willing to agrée with the law as laid down in Tripp 
V. Northwestern National Bank, 41 Minn. 400, 43 N. W. 60, where 
the Suprême Court of Minnesota distinctly held that a board of 
directors had âUthority to authorize a gênerai assignment under the 
insolvency laW. That was after the aCt of 1881 (Laws 1881, Minn., 
c. 148) Was passed. Judge Lowell in his décision admits 'that he is 
boùnd by the law of Massachusetts with regard to the power of a 
board of directors; so I am equally bound by the Minnesota, décision, 
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and it seems to me that upon this question the case of In re Bâtes 
is no authority at ail. In the case of In re Burbank Co. (D. C.) 
168 Fed. 719, Judge Aldrich took the same view with regard to the 
question that Judge Lowell did, and apparently followed it without 
any spécial discussion. In re Southern Steel Company (D. C.) 169 
Fed. 702, decided by Judge Hundley, does not in any way hold that 
the board of directors did not hâve power to put the company into 
bankruptcy, or to màke admissions of its insolvency and willingness 
to be put into bankruptcy. The case of In re Jefiferson Casket Co. 
(D. C.) 25 Am. Bankr. Rep. 663, 182 Fed. 689, holds nothing contrary 
to the view which I am disposed to take. There the whole question 
under discussion was whether a pétition in bankruptcy should be 
followed by an adjudication, where there was no évidence that the 
board of directors hàd ever authorized the filing of the pétition. 

A board of directors ought to hâve the power to put the company 
into bankruptcy. They hâve care of the gênerai business of the cor- 
poration. They are the persons who know whether the corporation 
is able to go on or not. It might very well happen that undér the 
articles and by-laws of the corporation it would be impossible to 
hold a meeting of the stockholders for months. Under thèse cir- 
cumstances the bankruptcy of the corporation might be delayed so 
long that in many cases the purposes of the bankrupt law would be 
defeated and préférences givèn. I am satisfîed that the board of 
directors at a duly called meeting hâs the power to put the corpora- 
tion into bankruptcy. 

The next question is did the board of directors properly adopt a 
résolution putting this company into bankruptcy ? There were three 
directors, two of them attended the meeting and participated in the 
proceedings, the third member neither attended nor was notified. The 
claim is that this rendered the proceedings illégal. 

[2] r shall follow the proposition of law that a majority of the 
directors, urider ordinary circumstances, has no right to hold a meet- 
ing without notice to the minority. There is another proposition, 
however, which applies to this case, and that is, that the law does 
not compel the doing of a vain and useless thing. It is plain that 
the s€nding of notice of the meeting to Dodge would hâve been 
useless. Of course the détermination of the majority that Dodge 
would not attend was not at ail conclusive. The board of directors 
had no power to détermine that question. They took that risk upon 
themselves. It is for the court to détermine whether upon the évi- 
dence hère produced notice to Dodge was necessary. 

[3] There are two considérations which satisfy me beyond ail 
question that it would not hâve produced any resuit. The first 
is the relations that existed between the other directors and Dodge. 
The évidence shows that they had become so strained that they had 
resulted in a personal altercation between one of the directors and 
Dodge, which ended in Dodge being ejected from the office of the 
company. 

It appears that months before he had commenced an action against 
the corporation and the two other directors, charging them with 
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fraud in the sale of stock to him, and asked that the contract 
by which he purchased the stock slaould be rescinded. That suit 
was pending at the time this meeting was held. Any participation 
by him in a meeting of the directors after this suit was commenced 
would hâve been entirely inconsistent with its purpose, and would 
in ail probability hâve defeated it. The évidence also shows that he 
had not attended meetings of the directors for nearly a year. Thèse 
facts justified the board of directors in not giving him notice of that 
meeting, because they knew to a moral certainty that he would not 
attend. 

There is another and more potent considération, which is, that 
Dodge was vitally interested in defeating the resolution. If the cor- 
poration had not gone into bankruptcy on that day or on the next 
day four months would hâve elapsed since a creditor had made an 
attachment of the property of the corporation, and had thereby 
secured a lien upon the same. That creditor was Dodge. As a 
director it was bis duty, as bas been said, to put the company into 
bankruptcy, in order to prevent this préférence. As an individual, it 
was bis plain interest to keep the company out of bankruptcy for two 
or three days longer. His interest as an individual so conflicted with 
bis duty as a director, that he certainly would hâve had no moral 
right to vote upon this resolution, even if he had been présent. So 
I am satisfied that notice of the meeting to Dodge was mot necessary. 

[4] It is further claimed that the pétition is not sufficient. In 
the case of In re Jefïerson Casket Company there was no évidence 
before the court that the board of directors had adopted a resolution 
authorizing the fîling of a pétition. Hère we bave- a case where 
there is évidence that the directors had in fact authorized the filing 
of a pétition in bankruptcy. The pétition does not show that upon 
its face. The référée liowever accepted that pétition and made the 
adjudication. It is now sought to set aside the adjudication, not 
because there was no authority on the part of the board of directors 
to ask for that adjudication, but simply because at that time that 
authority did not appear on the face of the pétition. The adjudication 
having been made, the court should not set it aside for this reason. 

As bas been suggested by Mr. Booth, the pétition is not a transfer 
of the property. It is not an assignment for the benefit of creditors. 
It simply sets the machinery of the court in motion. The thing that 
does transfer the property is not the pétition, but the adjudication. 

Thèse being the views which I bave upon the questions presented, 
my judgment is that the pétition was properly filed, and that the 
adjudication should stand. 

I therefore deny the pétition to set it aside. 
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AMERICA. 

(District Court, S. D. New York. Aprll 8, 1910.) 

L Shtpping (§ 104*) — Genkrai. Aveeage— Subjeots of Compensation— Ex- 

PENSE IN POKT OF REFUGE. 

Expense incurred by a yacht wbile on a plea.sure voyage, for wafre.s and 
provisions vfliile in a poit of refuge to whieii she was compelled to go 
for repairs niade necessary by a péril of tlie sea, constitutes a proper 
gênerai average charge. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 613-617 ; Dec. 
Dig. § 194.» 

General average, see notes to Pacific Mail S. S. Co. v. New York H. & 
R. Mining Co., 20 C. C. A. 357; The Santa Ana, 84 C. C. A. 316; British 
& Foreign Marine Ins. Co. v. Maldonado & Co., 106 C. C. A. 13;î.] 
2. Insubance (§ 402*) — Mabine Insdbance— Losses Covebed— Genebat, Av- 
erage Chaeges. 

Under a marine pollcy Insuring a vessel against sea périls, and pro- 
viding that "in case of claim repairs to be paid wlthout déduction of new 
for old, whether the average be particular or gênerai," and that "in the 
event of loss by fire clalm for gênerai average contribution and salvage 
charges and/or expenses exeepted the liability hereunder shall be in pro- 
portion," the insurer is liable for ail proper gênerai average charges re- 
Bulting from a péril insured against 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 402.* 

Marine Insurance gênerai average, see note to Pacific Mail S. S. Co. 
V. New York H. & R. Mining Co., 20 C C A. .'557.] 

In Admiralty. Suit by George H. Risley against the Président and 
Directors of the Insurance Company of North America. Decree for 
libelant. 

Mr. Forrester, for Hbelant. 
Mr. Kneeland, for respondent. 

HOUGH, District Judge. Libelant îs the owner of the yacht 
Hurrion, which vessel while bound from Miami to New York injured 
her propeller by sea péril in such manner that she was reasonably 
obliged to wait at St. Augustine, Fia., until such time as a new pro- 
peller could be obtained. Libelant's expenses for wages and provi- 
sions of master and crew during the period of delay at St. Augustine 
amounted to $364, and that is the amount in dispute in this action. 
So far as this litigation is concerned, the language of the poHcy only 
directly covers périls of seas, rivers, lakes, ^"«^/or other inland waters. 
It contains, however, the usual sue and labor clause. Tlie effective 
words of insurance are in a "rider" affixed to a very ordinary form 
of policy, which policy contains thèse words: "This company is not 
liable for wages and provisions except in gênerai average when cus- 
tomary and légal at the port of destination." The omission of thèse 
words in the rider is said to be significant. I do not think so. The 
rider is really a substitute for the policy. It is a complète instrument 
of insurance in itself, and the rights of the parties are to be 
construed without any référence to the policy proper. The claim 

*For other cases eee same topic & i numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexa* 
189 F.— 34 
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for the wafes and provisions in litigation is averred in the libel to 
be an expense "necessarily incurred for the benefit bf ail parties in 
interest, and constitutes a gênerai average charge." 

The questions presented therefore seem to be thèse : ( 1) Are wages 
and provisions to be regarded as gênerai average in the case of a 
yacht engaged upon a pleasure voyage and seeking a port of refuge 
there to undergo repairs rendered necessary by a péril insured against ? 
(2) If such a demand does constitute gênerai average, is it covered 
by this policy? (3) Is there any other clause in the policy enabling 
libelant to recover ? 

[1] It must, I think, be admitted that wages and provisions as well 
as other port expenses incurred in a port of necessity for the pur- 
pose of making repairs constitute a gênerai average charge. Potter 
V. Qcean Ins. Co., 3 Sumner, 27, Fed. Cas. No. 11,335; Dollar v. La 
Foncière Cie. (D. C.) 162 Fed: 563; The Star of Hope, 9 Wall. 
236, 19 L. Ed. 638. And the same authorities hold that the absence 
of cargo upon the disabled vessel does not militate against the appli- 
cation of the principleà of gênerai average to such a case. This 
doctrine seems too strongly established in American law to be dis- 
turbed, and even to hâve gained some acceptance in the English courts. 
See remarks of Watkin Williams, J., in Pirie v. Middle Dock Co., 
4 Asp, 390; in connection with Gow on Marine Insurance, p. 281. 
I am uiiable to see any distinction between the case of a vessel with- 
out cargo putting into a f)ort of refuge, and there incurring poi-t ex- 
penses and making expenditur es for wages and provisions which 
would otherwise hâve been unnecessary, and the case of a yacht 
doing the same thing. 

[2J As to the second question, the rider contains this language: 
"In case of claim, repairs to be paid without déduction of new for 
old whether the average be particular or gênerai" ; and, "in the event 
of loss by; fire, claim for gênerai average contribution and salvage 
charges fPyor., expenses excepted the liability hereunder shall be in 
proportion," ; etc. Thèse are the only références to gênerai average 
I discover in the rider, which I take to be the only effective words of 
the poh'cy. It seems to me that thèse clauses are quite as strong as 
the one considered in Hall v. Janson, 4 E. & B. 500, and recognize 
a liability on the part of the insurer to pay ail proper gênerai average 
charges. That is, anything which constitutes a loss or expense re- 
sulting from the périls insured against and inseparably annexed to 
the thing. insured is something that the insurer has impliedly under- 
taken to pay. 

If, therefore, I am right in believing the American décisions to 
hâve gone so far as to render it necessary to hold that wages and 
provisions in a port of necessity are even in the case of a yacht a 
proper gênerai average charge, then they are recoverable undér this 
policy, because the insurer has impliedly undertaken to pay gênerai 
average. 

This conclusion renders any considération of the third question 
propounded unnecessary. 
Decree for libelant. 
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In re KYTE. 
(District Court, M. D. Pennsylvania. July 15, 1911.) 
No. 1,035. 

1. Bankeuptcy (§ 474*) — Discharge — Opposition — Costs. 

Bankr. Act July 1, 1898, e. 541, § 2, subd. 18, 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3420), autlioiizing the court to tax costs whenever they are 
allowed by law and to render judgmeut therefor agalust the uusuccessful 
party, or the successful party for cause, or in part against each of the 
parties, and against estâtes, in proceedlngs lu bankruptey, did not author- 
ize the taxation of costs of a successful opposition to a bankrupt's dis- 
charge against a bankrupt's estate. 

[Ed. Note. — For other, cases, see Bankruptey, Dec. Dig. § 474.*] 

2. Bankbuptcy (§ 474*) — DisciiAnGE — Successful Opposition — Costs. 

Where a bankrupt was entlrely witliout funds and unable to pay costs 
of a successful opposition to hls discharge, the court would not tax sucli 
costs against him. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 474.*] 

In Bankruptey. In the matter of Frank H. Kyte, bankrupt. On ex- 
ceptions to findings of the référée refusing to tax costs of an opposi- 
tion to the bankrupt's discharge against bankrupt. Affirmed. 

See, also, 182 Fed. 166. 

W. H. Goôdwin, for trustée. 

F. C. Mosier and W. W. Hall, for exceptants. 

WITMER, District Judge. The matter in di-spute in this case was 
certified to the court, on pétition of certain creditors of the bankrupt, 
for review of the order of the référée, refusing to allow a bill of 
costs incurred by the petitioners and others, creditors of the bank- 
rupt, in opposing the bankrupt's discharge, in which they were suc- 
cessful. 

[1] Whether the creditors' expenses in opposing the bankrupt's dis- 
charge, if successful, should be paid out of the estate of the bank- 
rupt, is the only question to be determined upon this review. The peti- 
tioners urge ( 1) that the référée should hâve taxed the costs against 
some one; and (2) that the référée erred in finding that there is no 
authority for taxing thèse costs against the estate. As authority for 
the latter, the court is directed to chapter 2, § 2, subd. 18, of the bank- 
ruptey act of July 1, 1898, c. 541, 30 Stat. 546 (U. S. Comp. St. 1901, 
p. 3420), as follows: 

"The court is authorlzed to tax costs, whenever they are allowed by 
law, arid render judgments therefor against the unsuccessful party, or the 
successful party for cause, or In part against each of the parties, and 
against estâtes, in proceedings in bankruptey." 

The costs for which payment is herein authorized are such as are 
allowed by this act arising from the bankrupt proceedings in the ad- 
ministtation of the estate. The costs claimed are not directed to be 
paid by the act, and they did not grow out of the administration of the 
bankrupt's estate. 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Administration of an estate has been defined to mean a terni applied 
to dénote the management of an estate by a person appointed by au- 
thority of law to take charge thereof in place of the légal owner. In 
a bankrupt court the légal owner of the estate is the bankrupt, who is 
required to turn over his entire estate to some one to be designated by 
the creditors and approved by the court, for the purpose of administer- 
ing the same for the benefit of ail the bankrupt's creditors. Ail acts 
necessary to be donc to accomplish the purpose of converting the 
assets of the estate and distributing the same to and amongst the 
creditors legally entitled thereto, as well as any act tending to in- 
crease the value of the estate, or in some material manner benefit the 
estate of the bankrupt, whereby the gênerai interests of ail the cred- 
itors may be advanced, constitute the administration of the estate. The 
intent of the law is to administer the estate for the gênerai interests of 
ail the creditors with the least possible expense, and to this end when 
any proposition of interest, as well as detrimental to the creditors, is 
made, the law provides that ail the creditors shall hâve notice of a 
time and place to meet and either assent to or disapprove of such prop- 
osition. This undoubtedly is a provision of the law which has been 
created to throw a safeguard around the interests of the creditors so 
that the opportunity for abuse or mismanagement pf their interests 
may be reduced to a minimum. 

The payment of costs and expenses incurred in a collatéral proceed- 
ing by a creditor or creditors, without the formai approval of the gên- 
erai creditors, especially when it is not intended by such proceeding to 
increasë the proceeds of the estate, should not be looked upon with 
f avor. Such proceeding is administrative only when it tends to in- 
creasë the incomè of the estate or prevent the waste of the estate in 
hand. In the présent case it is not pretended that either of thèse ends 
were obtained, but, on the contrary, it was a collatéral proceeding in- 
stituted by certain of the bankrupt's creditors without the formai assent 
of the other creditors and without any apparent résultant benefit, either 
présent or future, to any one ; a personal action upon the initiative of 
those undertaking it, not administrative in character, and a personal 
triumph. The discharge of the bankrupt is a personal right, and af- 
fects only personal rights and obligations, and the bankrupt is en- 
titled to such discharge provided he has donc nothing forbidden nor 
left undone anything required, whereby he may hâve forfeited such 
right to a discharge, but it does not affect the administration of his 
estate. The estate will be administered in the same manner whether 
or not the bankrupt is discharged, and the administration will be ended 
when ail the dividends are disbursed and the estate is closed. This 
may occur before or after the question of the bankrupt's discharge has 
been finally determined; the administration of the estate will neither 
be retarded nor hastened on account of the discharge; they both pro- 
ceed in regular course and in différent channels. The costs in question 
not being costs fairly arising f rom the proceedings in the administra- 
tion of the estate, it follows that the court is without warrant or jus- 
tification to order the same to be paid out of the estate. In this view, 
we are supported by the opinion in Re Brundin (D. C.) 7 Am. Bankr. 
Rep. 296, 112 Fed. 306, where the court says: 
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"In mj^ judgment, neither opposing creditors nor banknipts are entitled to 
hâve ' the costs or expansés of the contest lu respect to discharge of the 
bankrupts pald from the estate administered." 

Also in Bragassa v. St. Louis Cycle, 5 Am. Bankr. Rep. 703, 107 
Fed. 77, 46 C. C. A. 154, wliere it is said : 

"There is no warrant or authority of law for tlie court to hâve allowed 
$50 for compensation to the rcferee for services on the hearings before hini 
of tbe spécifications o))posing the discliarge of the banlvrupt. * * * We 
flnd that the références were provoked by tbe bsinlvrupt. and. as the costs 
were légitima tely incurred, we see no other way tlian to tax the sauie to the 
losing party." 

There are also other authorities which support the same view. 

It also seems that a contrary interprétation of the law would be a 
dangerous doctrine to establish, as instead of the true intent of the 
law being carried out, the bankrupt might be submitted to the danger 
of vexatious opposition, contests multiplied, and estâtes ditninished 
for no higher reason than to satisfy the whims or préjudices of some 
individual creditor, or to create fées for ambitions counsel. It would 
certainly not tend to the economical administration of the estate. 

But it is not intended to décide that the courts do not hâve gênerai 
power to détermine the question of costs in proceedings legally before 
them. To say that this court would not hâve the power to dispose of 
costs in a case legally before it would be to say that the court has no 
jurisdiction of the subject-matter at issue. It is a well-settled prin- 
ciple of law and has always been recognized that the courts hâve 
équitable jurisdiction over the question of costs in any proceeding 
legally before it, whenever no spécifie method for the disposition of 
such costs has been provided by statute. Upon this question, the court 
in State of Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 
462, 15L. Ed. 449, says: 

"And when the Constitution of the TJnlted States conferred equlty juris- 
diction on this court, it cannot be construed to exclude the power possess- 
ed and constantly exereised by every court of equlty theu kuown, to use 
its discrétion to award or refuse costs, as its judgment of the right of the 
case, in that particular, might require. The court eutertains no doubt of 
its power to award costs." 

The gênerai rule of law seems to be that costs when allowed are 
awarded against the unsuccessful party, but the court, in the exercise 
of its Sound discrétion in such a matter, may make some other dis- 
position of the costs, whenever the ends of justice would be better 
served. 

[2] The unsuccessful party is the bankrupt, and upon him the 
costs should ordinarily be visited, but we do not see that any useful 
purpose would be served by so doing. It does not appear that the 
bankrupt has any property or means whereby the costs could be 
realized, if they were taxed against him, and we agrée with the con- 
tention of exceptants' counsel, as alleged in their brief, that "to tax 
the costs upon the bankrupt in this instance would, we believe, be a 
useless undertaking, as the bankrupt would answer that he is unable 
to pay." 

Therefore, for the reasons heretofore given, the order of the référée 
is affirmed and the exceptions dismissed. 



I 
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LIM SAM V. UNITEB STATES. 
(District Court, W. D. Texas, El Paso Division. July 2T, 1911.) 

Xo. 270. 

1. Evidence (§ 588*) — Weigiit— Credibility of Witnesses. 

The apparently Ineonsistent stateuients of two witnesses should be har- 
monized wherever possible, rather than impute a corrupt motive to a 
•witness In testifylng. 

[Ed. Note. — For other oases, see Evidence, Cent. Dig. § 24.37; Dec. Dig. 
§ 588.*] 

2. ALIENS (§ 32*) — DEPORTATION OF CUTNESE. 

Notwithstanding repeated illégal acts on the part of Chinamen to enter 
tlie country, tlie court sbould give a fair heariug to eaeh case that is pre- 
sented, and the testimony should be carefully weigbed and considered, 
and there should be no radical departure from the rules of évidence in 
de.terniiiilng the proper vveight to be glven to the testimony. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

3. Aliens (§ 32*)^-Deportaiion of Chinesk. 

Eyidencè Ac?4 to demand the discharge of a Chinaman sought to be 
depbrted ; It f aillng to ihipeach hls testimony tbat he was born in this 
coimtry. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
What iChinese persons are exeluded from the United States, see note to 
Wong You y. United States, 104 C. C. A. 538.] 

Proceçdings by the United State? against Lim Sam. From an 
order of déportation, he appeals. Reversed, and appellant dischargçd. 

This Is an appeal from an order passed by the United States commis- 
sioner, June 13, 1910, deportlng api)ellaht, Llni Sam, to China. Pendlng 
the appeal in this court the appellant took the dépositions of two witnesses, 
Lim ChuBg and Chin Sing, to prove hls blrth In San Francisco, Cal. The 
record discloses that thèse dépositions were taken on the 25th day of 
Noveniber, 1910. On June 28, 1911. counsel for the government took the 
déposition of Hom Ong, for the purpose of impeaching the credibility of 
the witness Lim Chung. No other testimony was taken. 



Turney& Burges and W. D. Howe, for appellant. 
S. Engelking, Asst. U. S. Atty. 

MAXEY, District Judge; (af ter stating the f acts as above) . The 
two witnesses, Lim Chung and • Çhin Sing, testify clearly an4 with 
apparent truth that the appellant Lim Sam was born in San Francisco. 
In giving the place of birth they are spécifie in naming the street and 
number of the house. They claim to hâve been acquainted with the 
father and mother of the appellant. The latter, according to their 
statement, returned to China 12 or 13 years ago, and the father went 
back about one year prior to the earthquake in San Francisco, or 
about the year 1905. 

Chin Sing is a merchant, residing at 2322% Lincoln street, Alameda, 
Cal. Lim Chung is a laborer, ahd résides in San Francisco. In référ- 
ence to the location of his résidence, Lim Chung was asked the follow- 
ing question on direct examination : 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 19U7 to date, & Rep'r Indexes 
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"Please state your name, âge, résidence, occupation, and how long you 
liave lived at your présent place of abode." 

He replied: 

''Lim Chung; âge 54 years ; résidence, 808 Clay street, where I hâve 
resided about tbree years ; occiii)atloii, worlvlng man." 

On cross-examination the witness was asked this question: 

"If you are engased in any Inisiuess, tlien please give tlie street address 

of your i)rBsent jilace of business, and state wliat tlie cliaracter of your 

business is, and give tbe nauies of your partners." 

He responded : 

"I ani a worlving nian, and work at 808 Dupont street." 

In that condition of the record, counsel for the government, in 
order to impeach the credibility of Lim Chung, propounded interroga- 
tories to Hom Ong, who testified that he was a merchant residing at 808 
Dupont street, San Francisco, and had been there residing about 18 
■years. Hom Ong knew several persons named Lim Chung, but knew 
no one of that name living at 808 Dupont street. Counsel for the appel- 
lant propounded to the witness three cross-interrogatories : 

(1) "lîave you ever been acquainted with a Cliinese laborer by the 
name of Lim Chung, or Lim Chong, who is now between 50 and 55 years 
of âge, and vrill you state that there never was, and that there is not now, 
any such persou? Answer: "I could not say whether I know him or 
not. There never was such a person there." 

(2) "Is It not a fact that the building at 808 Clay street, in San 
Francisco is a building of more than one story, and tliat the first floor is 
occupied by stores and business houses, and the xipper iiortion of the build- 
ing is occupied by rooms and rooming houses?" Answer: "I don't know 
anything about the building at 808 Clay street. Our firm occupies the first 
floor at 808 Dupont street, and the upper portion of the building for 
lodging." 

(3) "Gan you, or not, state the names of ail persons who hâve been 
employed, or who hâve worked at or with the business house doing busi- 
ness at 808 Clay street, or who hâve lived at 808 Duiwnt street, during the 
past two or three years, or who hâve lived or worked at either of said 
places during the imst two or three years." Answer : "I know ail the 
people who hâve worked for me in my business, but I don't know the names 
of ail the persons who hâve lived or worked up stairs." 

No attempt was made to impeach the testimony of the witness Chin 
Sing, notwithstanding he gave the name of the city, and the street 
address, of his résidence. Nor, indeed, can it be said that counsel for 
the government Was successful in impeaching the credibility of Lim 
Chung. It is manifest that the witness did not intend to convey 
the meaning that he was residing both at, 808 Clay street and at 808 
Dupont. Whether the officer taking the testimony misunderstood the 
witness, or inadvertently used Dupont for Clay on the cross-examina- 
tion, does not appear. The record fails to explain the discrepancy. 
Yet counsel for the government, from this unexplained circumstance, 
would impute a dishonest purpose on the part of the witness, notwith- 
standing no effort was made, so far as the record discloses, to prove 
that Lim Chung did not réside at 808 Clay street. 
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[1] Besides, if the hypothesis be indulged that the wîtness întended 
to testify, both on his direct and cross examination, that he resided at 
808 Dupont street, there would still seem to be no real inconsistency 
between the testimony of himself and Hom Ong on that point. While 
the latter knew no person of that name in the building at 808 Dupont 
street, he is equally clear in the statement that he did not know the 
names of "ail the persons who hâve lived or worked upstairs." Would 
there, then, appear an irreconcilability between the testimony of the 
two witnesses, if Lim Chung lived in an upper room of the building? 
And if he did not réside there, the burden would seem to be on the 
government to show that fact in order to discrédit his testimony. It 
is not difficult in the présent case to reconcile and harmonize the ap- 
parently inconsistent statements of the two witnesses, and this should 
always be donc, rather than impute a corrupt motive to the witness in 
testifying. 

[2] The court is aware, and the records at El Paso illustrate, that 
large numbers of Chinamen hâve crossed the Rio Grande by stealth and 
unlawful methods for the purpose of coming into the United States. 
Indeed, the records of the court disclose that not only a great many 
Chinese persons hâve been deported for being unlawfuUy in the 
country, but that a number of Chinamen and Americans bave been 
punished for conspiracy to évade, in various ways, the exclusion acts. 
Thèse considérations require vigilance on the part of the immigration 
officiais and of the court to see to the proper enforcement of such 
laws. But, notwithstanding the repeated illégal acts on the part of 
Chinamen to enter the country, the court should give, as it has always 
endeavored to do, a fair hearing to each case that is presented. Upon 
the hearing the testimony should bë carefully weighed and considered, 
and there should be no radical departure from the rules of évidence 
in determining the proper weight to be given to the testimony. 

[3] Tested by the ordinary rules of évidence, the court is of the 
opinion that the government has failed to impeach the credibility of the 
witness Lim Chung; and, having made no effort to impeach the wit- 
ness Chin Sing, the court is further of the opinion that the appellant, 
as shown by the proof, was born in San Francisco, and hence that 
he should be discharged. 

Counsel for the appellant refer in their brief to the cases of Moy 
Suey, 147 Fed. 697, 78 C. C. A. 85, Pang Sho Yin v. United States, 
154 Fed. 660, 83 C. C. A. 484, and Gee Cue Beng, 184 Fed. 383, 106 
C. C. A. 493. And it is stated that Judge Pardee, in Gee Cue Beng's 
Case, "approves in toto" the Case of Moy Suey. The inference to be 
deduced from the statement of counsel is that the Circuit Court of 
Appeals for this circuit has decided that where Chinamen, who claim 
to be citizens of the United States, are arrested for being unlawfully 
in the country, the burden rests upon the government to show that 
they are not natives. In other words, it seems to be claimed that the 
Chinaman arrested may stand upon his mère assertion of citizenship, 
without proof, and thus compel the government to prove a négative. 
The court deems it unnecessary, in this case, to enter upon a discus- 
sion of that question, and merely refers to the following authorities, 
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which may be profitably consulted: Chin Yow v. United States, 208 
U. S. 8, 28 Sup. et. 201, 52 L. Ed. 369; Chin Bak Kan v. United 
States, 186 U. S. 193, 22 Sup. Ct. 891, 46 U. Ed. 1121; United States 
V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040; United 
States V. Hoy Way (D. C.) 156 Fed. 247; Yee King v. United 
States, 179 Fed. 368, 102 C. C. A. 646; Kum Sue v. United States, 
179 Fed. 370, 102 C. C. A. 648; United States v. Too Toy (D. C.) 185 
Fed. 838. 

The order of déportation should be reversed, and the appellant 
discharged ; and it is so ordered. 



In re CALHOUN SUPPLY 00. 
(District Court, N. D. Alabama, E. D. July 28, 1911.) 

1. Bankruptcy (§ 184*) — Title of Trustée — Unbecorded Conditional S.4le 

— Statu TE.s. 

Banlcr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3438), as amended by Act Cong. June 25, 1910, c. 412, § 8, 
36 Stat. 840, vesting the trustée as to ail property in tlie custody, or 
coming into the cu.stody of the banl^ruptcy court, with the rights, remédies, 
and powers of a créditer holding a lien by légal or équitable proceedings 
tbereou, extends the rights and remédies of the trustée to those of a 
judgment créditer under the registration act of Alabauia, so as to avoid 
in his favor an unrecorded eonditlonal sale; the law of Alabama re- 
quiring the recording of eonditlonal sale agreements wlthout giving a 
eonditlonal seller any priority over judgment creditors wlthout notice. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

2. Bankruptcy (§ 4*) — Statutes — Construction. 

Bankr. Act July 1, 1898. e. 541, § 47a (2), 30 Stat. 557 (U. S. Comp. St. 
1901, p. 3438) as amended by Act Cong. June 25, 1910, c. 412, | 8, 36 
Stat. 840, vesting the trustée as to ail property in the custody or coming 
into the custody of ttie bankruptcy court with the rights, remédies, and 
powers of a créditer holding a lien by légal or équitable proceedings there- 
on, does net conflict with section 64b (5), regulating the order of dis- 
tribution of a bankrupt's estate, though the trustée may avoid unrecorded 
eonditlonal sales, where under the state law requiring the recording of 
eonditlonal sales the conditional seller bas no priority over judgment 
creditors wlthout notice, and hence the order of payment provided fer 
by section 64 is not interfered with by not allovi'ing a conditional seller 
priority of payment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 4.*] 

In the niatter of the bankruptcy of the Calhoun Supply Company. 
Pétition to review order of référée denying the pétition of the Barbour 
Buggy Company to reclaim property. Dismissed. 

Knox, Acker, Dixon & Sterne, for petitioner. 
Blackwell & Agée, for trustée. 

GRUBB, District Judge. [1] The record présents but one question, 
viz. : Does the amendment to the bankruptcy act of June 25, 1910, ex- 
tend the rights and remédies of the trustée to those of a judgment 

*Fcpr other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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créditer under the registration act of Alabama, so as to avoid in favor 
of the trustée an unrecorded conditional sale. 

Before the amendment to the bankruptcy act, the trustee's title as 
against a claim under an unrecorded conditional sale, though the state 
law required record, did not prevail. Crucible Steel Ce. v. Holt, 174 
Fed. 127, 98 C. C. A. 101. It was to obviate this, among other things, 
that section 47, cl,. 2, subd. a, of the act, was amended by inserting the 
words : 

"And such trustées, as to ail property in tbe custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the 
rights, remédies, aud powers of a credltor holding a lien by légal or 
équitable proceedings thereon." 

Statement of Représentative Shirley to the House of Représenta- 
tives, Congressional Record, 61st Congress, 2d Session, pp. 2552-2.554 
(36 Stat. 840). And to vest in the trustée the same right to attack 
secret unfecorded liens, wliere record was required by the state law, as 
was given to the judgment creditors and others under that law. It 
seems to me that the language of the amendment should be construed 
to effectuate this resuit if it fairly admits of such construction. If the 
opération of the amendment is restricted to cases in which a créditer 
has in fact acquired a lien by légal or équitable proceedings, then it 
adds nothing to the law as it was under the original act. By virtue of 
section 67 (C) of the original act the trustée was subrogated to such a 
lien, if created within four months, and could enforce it for the bene- 
fit of the estate. If created beyond four months, from the filing of the 
pétition, it was, of course, valid as against the trustée, under both the 
original and amended acts. The class of cases, unprovided for by the 
original act and intended to be reached by the amendment, were those 
in which no creditors had acquired liens by légal or équitable proceed- 
ings and to vest in thç trustée for the interest of ail creditors the po- 
tential rights of creditors with such liens. The language admits of 
this construction. It recites that such trustée "shall be deemed vested 
with ail the rights, remédies and powers of a creditor holding a lien by 
légal or équitable proceedings thereon." This language aptly refers to 
such rights, remédies, and powers as a creditor holding such a lien is 
entitled to uiider the law, rather than to the rights, remédies, and 
powers of a creditor who had actually fastened a lien on the property 
of the bankrupt estate. It is true that the case of In re Lavisman 
(D. C.) 183 Fed. 647, conflicts with this view. The construction, nec- 
essary to effectuate the intention of Congress, does not seem to me to 
make the amended section conflict with section 64b, cl. 5, as there 
stated. 

[2] Under the state law, the conditional vendor has no priority over 
judgment creditors without notice and the amendment to the bank- 
ruptcy act places the trustée in that category. As against his right as 
conferred by the amended section of the act, the conditional vendor has 
no priority, and the order of payment provided for by section 64 is not, 
therefore, interfered with by not allowing the conditional vendor 
priority of payment. 
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The contention is made by petitioner that the language of tlie amend- 
ment is not broad enough to include a judgment créditer. The lan- 
guage of the amendaient appHcable to property in the possession of 
the bankrupt and coming into the possession of his trustée (as in this 
case) is "creditor holding a lien by légal or équitable proceeding." Un- 
less this includes the "judgment creditor" of our registration statute, it 
is clear that the trustée bas no better right to complain of an unrecorded 
conditional sale than bas the bankrupt. The contention of petitioner is 
expressed in his brief thus : 

"Uniess the tenu 'creditor holding a lien by légal or équitable proceedings' 
must necessarily include the term 'judgment créditer' so that every crédi- 
ter holding a lieu by légal or équitable proceedings is bound to be a judg- 
ment créditer, then the 1910 amendment does not endue the trustée with 
the rights of a judgment creditor." 

It is true that the words quoted from the amendment must necessa- 
rily include within their proper meaning a judgment creditor, but that 
is a very différent thing from saying that they must be construed so as 
to include no other class of lienholders than judgment creditors. It is 
sufficient, if one of the classes of creditors, coming within the fair 
meaning of the M-ords, is that of judgment creditors, even though other 
classes of lienholders, not judgment creditors, may also come within 
the fair meaning of the words. The purpose of Congress was to em- 
brace within thèse words, every class of creditors with liens by légal 
or équitable proceedings favored by the varying registration laws of 
each of the states. The registration laws of some states include but 
one of many classes of such creditors. In that case the purpose of 
Congress is not to be frustrated as to the included class because other 
classes included in the amendment were not included also in the regis- 
tration act of that particular state. The breadth of language was used 
for the purpose of gathering in ail classes protected by ail local regis- 
tration acts, and this purpose would be defeated by the construction 
contended for by the petitioner. 

A judgment creditor may be a lienholder by légal proceedings in the 
event he bas levied an exécution. The words "creditor holding a lien 
by légal or équitable proceedings" include a judgment creditor, hold- 
ing an exécution lien. The words "judgment creditor" of the Alabama 
registration act (Code 1907, § 3394) also include a judgment creditor 
holding a lien by exécution. There is therefore a class included in the 
terms of the amendment that is also protected by the Alabama registra- 
tion act against the unrecorded conditional sales. The trustée is in- 
vested by the amendment with the right of that class to avoid such un- 
recorded conditional sales. 

It is not a valid objection to this conclusion that there may be judg- 
ment creditors within the meaning of one registration act, who hâve 
no lien by légal proceedings, and hence are not within the class of 
"creditors holding a lien by légal or équitable proceedings," whose 
rights by virtue of the amendment vest in the trustée, any more than it 
is a valid objection that there may be creditors holding a lien "by légal 
or équitable proceedings" who are not judgment creditors and do not 
corne within the class protected by the registration act. 
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The test is whether there exists a class properly included within the 
language of the amendment and that of the Alabama registration act. 
It is conceded that a judgment créditer holding a hen by exécution is 
such a class. The trustée, therefore, is vested with the right by the 
amendment and the registration act of that class to avoid unrecorded 
conditional sales. 

For the reasons above stated, the pétition for review will be dis- 
missed, with costs upon petitioner. 



THE PBARL. 
(District Court, E. D. North Carollna. April 15, 1911.) 
No. 42. 

1. Maritime Liens (§ 57*) — Statutory Liens — Jurisdiction to Enforce. 

A lien given by a state statute for materials or supplies furnislied to 
a vessel in her home port in the state is enf orceable by suit in rem in a 
court of admiralty. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 96 ; Dec. 
Dig. § 57.* 

Maritime liens created by state laws, see note to The Electron, 21 C. C» 
A. 21.] 

2. Maritime Liens (§ 25*) — Statutoky Lien foe Materials Fubnished — 

Gas Engine— "Maiehial." 

Under Révisai N. O. 1905, § 2016, which gives a lien on a vessel for ail 
debts contracted "for work done on the same or material furnished," 
one who furnished an engine to be installed in a gas boat, relylng on the 
crédit of the vessel, is entltled to a lien therefor as "material," on com- 
pliance with the statute as to recordlng; and it is immaterial that by 
the contract it reserved title to the engine until paid for. 
[Ed. Note. — For other cases, see Maritime Liens, Dec. Dig. § 25.» 
For other deflnitions, see Words and Phrases, vol. 5, p. 4404.] 

In Admiralty. Suit by the Page Engineering Company against the 
gas boat Pearl ; the Oriental Manuf acturing Company, claimant. De- 
cree for libelant. 

R. A. Nunn, for libelant. 
Guion & Guion, for claimant. 

CONNOR, District Judge. The report of the commissioner discloses 
the following case: The Page Engineering Company, libelant, is a 
corporation, created under and conducting business in the state of 
Maryland. Claimant, the Oriental Manufacturing Company, is a cor- 
poration conducting business at Oriental, Pamlico county, in the East- 
ern district of the state of North Carolina, and is the owner of the 
gas boat Pearl. Claimant purchased the said boat during the month of 
February, 1910, and subséquent thereto, to wit, on the 26th day of 
said month, purchased from the libelant, Page Engineering Company, 
one 25 horse power Oriole engine, with complète engine equipment, for 
which it agreed to pay the sum of $750 — one-fifth thereof cash, and 
the balance, in equal installments of $300 each, in three and six months 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r iDdexes. 
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from date, for which deferred payments claimant executed its promis- 
sory notes. The title to said engine and équipaient was retained by 
libelant until said notes were paid. The said engine and equipment 
were furnished and deHvered to claimant to be used in the said gas 
beat Pearl, which was being repaired and remodeled by claimant at 
Oriental, N, C. The said engine and equipment were furnished as 
material and supplies upon the crédit of said boat, and same were 
installed in said boat by claimant. That thereafter, on the several dates 
set eut in the statement of account filed with the commissioner, libel- 
ant, at the request of claimant, sold, furnished, and delivered to claim- 
ant, upon the crédit of said boat and to be used therein, supplies of the 
value of $61.85. Said supplies were used in the remodeling and re- 
pairing said boat. Claimant has not paid the said notes, nor the amount 
due for said supplies. The engine, equipment, and other supplies and 
materials sold by Hbelant to claimant for the aforesaid purpose, were 
of the quality and character represented by it, and complied with the 
conditions upon which such sales were made. Libelant, Page Engineer- 
ing Company, on the 13th day of October, 1910, filed its notice of lien 
for material furnished as above set forth in the office of the clerk of 
the superior court of Pamlico county, and the same has been duly 
docketed on the lien book in said county, as required by the statute in 
that respect, etc. Said gas boat Pearl is now, and has been at the 
several dates herein set forth, at her home port, Oriental, Pamlico 
county, N. C, and is duly registered in the custom house at New Bern, 
N. C.' 

[1] Claimant filed exceptions to the findings of fact by the commis- 
sioner. After hearing oral arguments and giving to the testimony 
careful considération, I am of the opinion that the exceptions cannot 
be sustained. The conclusions of fact, as above set forth, are approved 
and adopted. Libelant bases its right to maintain its suit in admiralty 
upon the North Carolina statute, which provides that: 

"Bvery building, built, rebiiUt, repaired or improved, * • * and every 
farm or vessel, or any klnd of property, real or ijersonal, not herelu enu- 
merated, shall be subject to a lien for the payment of ail debts contracted 
for work done on the same, or material furnished." Rev. 1905, § 2016. 

Provision is further made by the statute for filing notice of the lien, 
which it is conceded has been complied with by libelant. It is settled 
that, when the state statute of the home port of a vessel gives a lien 
for material furnished, such lien, when perfected under the state stat- 
ute, may be enforced against the boat by a proceeding in admiralty in 
the District Court of the United States. Admiralty Rule 12. Judge 
Gray, in the Vigilant, 151 Fed. 747, 81 C. C. A. 371, discusses the 
question at length and with abundant learning. He says : 

"The gênerai maritime law of the United States créâtes no lien for 
supplies to a domestic vessel, and there can, therefore, be no proceeding 
in reu< for the debt so incurred. ,The lieu created, however, by the local 
statute, being maritime in Its nature, furnishes the foundation for such pro- 
ceedings in rem in the admiralty court, the jurisdietion of which found itself 
upon the existence of a maritime lien, though created by a state statute in the 
fashioning, création, and limitation of wliich the gênerai maritime law has 
no part" The Glide, 167 U. S. '306, 17 Sup. CT. 930, 42 L. Ed. 296. 
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[2] I arn of the opinion that the engine and eqiiipment, together with 
the other articles fnrnished by libelant, under thè circumstances set 
forth in the testimony, corne within the term "materials." The statute 
is remédiai;' and has been uniformly construed to advance the remedy. 
They were "of a nature suited to the vessel and as a means of preparing 
her for her maritime enterprise." 20 Cyc. 760. Whatever the pre- 
sumption may be as to whether the material was f urnished on the 
crédit of the boat, or the personal crédit of the owner of it, is net neces- 
sary to be coiisidéred, because the commissioner has found, as a fact, 
that they were furnished on the crédit of the boat. It is true that 
claimant insists that there is no évidence to sustain this finding. This 
contention is met, however, by the testimony of R. A. Dudley, who 
made the sale as the agent of libelant. In response to the question 
as to the inducement which caused him to make the sale, he said : 

"Well, the flrst was due to the $150 cash, and the balance was two 
notes ; and, of course, knowing that the boat was responsible for any 
repairs, machinery, and aecessories, we should install and put there after 
the engine was sold." 

The last sentence of this answer, it is insisted by claimant, sustains 
its position. While ambiguous, I think the entire answer should be 
considered, and evidently means that witness looked to the boat. This 
is certainly some évidence that the libelant sold and delivered the ma- 
chinery, etc., upon the crédit of the boat. There is no évidence as to 
claimant's uridérstanding, and it is suggested that, in order to create 
the lien, both parties must hâve understood that the material was bought 
and sold upon the crédit of the boat. This question was discussed by 
Circuit Judge Putnam in The Iris, 100 Fed. 104, 40 C. C. A. 301, in 
which case he was construing the Massachusetts statute, giving a 
lien for material furnished. He says: 

"There is no necessity, under the local statute, of either alleging or 
provlug that crédit was given the vessel by mutual agreement." The J. 
E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. M. 345. 

It is settled that the rétention of title to the engine until the debt 
was paid does not prevent the statutory lien from attaching. In 
C. & A. Railroad Co. v. Union Rolling Mills, 109 U. S. 702, 721, 3 
Sup. Ct: 594, 27 L. Ed. 1081, this contention was made. The court 
quotes with approval this language from the Suprême Court of Illi- 
nois in Clark v. Moore, 64 III. 279: 

"The lien [statutory lien] attaches to and incumbers the property to îm- 
prove which the material is furnished, and the effort to acqulre a more 
spécifie and exclusive lien thereon in no wise manifests an intention to 
release the property from ail liens and look to other securlty for payment; 
but it shows the very opposite intention, an intention to hold, if possible, 
the property liable for the payment of their claim." 20 A. & B. Enc. 
500; 27 Cyc. 276; The Thomas Morgan (D. C.) 123 Fed. 781. 

I concur with the commissioner that claimant has not sustained its 
counterclaim. Claimant is insolvent and its property in the hands of 
a Receiver. While the case is not free from difficulty, upon a con- 
sidération of the entire record, I am of the opinion that the report of 
the commissioner should be confirmed. 

Let judgment be drawn accordingly. 
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EGAN V. SOUTHERN TOWING CO. 
(District Court, D. Maryland. March 15, 1909.) 

1. TowAGE (| 11*) — Gare Required. 

A master of a tug ii» charge of a tow, and uuable beeause of Its siiiall 
size to do more tUan save itself In finie of storni, must be very observant 
of the weather, and must not run rislis that may be avoided, and must 
malie for ohe of the nuuierous harbors available as sooi^as it beeomes 
évident that storniy weatber is to be exiiected. 

[Ed. Note. — For other case.';, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.*] 

2. TovvAGE (i 15*) — Care Requieed. 

Evidence heUl to show actionable négligence of a caritain of a tug la 
failing to take tiuiely précautions to avoid a storm by entering a harbor 
vifith the tow. 

[Ed. Note.-— For other cases, see Towage, Dec. Dig. § 15.*] 

S. Deatii (§ 95*) — Action foe Négligent Deatii — Damages. 

In libel by an administratrix for tbe deatii of her busband, 61 years 
old, engaged as master of a barge, a decree of $.3,500 will ^be awarded as 
damages for his négligent death. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ lOS-120 ; Dec. 
Dig. § 95.*] 

4. Death (§ 95*) — Action for Négligent Deatii — Damages. 

Where a mother. suing for the négligent death of a son, had only tlie 
hope and expectation that he would coniribnte to lier support, the court 
will award her .$500 damages for his négligent death. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 108-120 ; Dec. K)ig. 
§ 95.*] 

In Admiralty. Suit by Sarah H. Egan, administratrix, against the 
Southern Towing Company. Decree for plaintiff. 

J. Walter Lord and Howard M. Long, for hbelant. 
Arthur D. Poster, for respondent. 

MORRIS,- District Judge (orally). This is a difficult case, as ail 
cases are in which the court has to pass upon the correctness of the 
judgment of the navigator of a vessel in tlealing with difficulties en- 
countered in navigation. At the threshold of the case there are two 
facts which hâve come out very clearly. 

[1] One is that it is quite in accordance with established custom 
for Chesapeake Bay tugs of the same class as the Dixie to undertake to 
tow from Baltimore to Norfolk a tow of ordinary loaded barges five 
in nUmber, and often as many as eight. The other fact which is 
established is that such tugs — that is to say, ordinary Chesapeake 
Bay tugs — except in favorable weather without much adverse wind 
or sea are not able to manage such a tow, and against a strong wind, 
a heavy tide, or rough sea they are not able to move such a tow with 
any speed, and that in anything like a storm or anything approaching 
a gale such a tug has as much as it can do to save itself, so that they 
are not able to take a tow of five loaded barges out of danger into a 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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place of safety after the storm has corne. One naturally asks, then, 
how it is that this business is carried on in the Chesapeake, as it is, 
very largely. It is profitable to the tug owners. It must be or it 
would not be conducted. It is profitable to the owners of the barges 
and their cargoes, and insurance is obtainable. How is that to be 
accounted for? Hère is a business of great difficulty and danger in 
which tugs are undertaking to take tows which they cannot do any- 
thing witli irbrough water, and yet the business is continued and is a 
profitable business. It seems to me that can only be explained by the 
fact that there are, particularly along the western side of the Chesa- 
peake, numerous harbors, most of them not distant from each other 
more than 10 or 15 miles, so that if the master of a tug exercises a 
high degree of prudence and skill — that is a degree of prudence and 
skill which under the circumstances is necessary for the business and 
without which the business could not be conducted, if he exercises that 
degree of care^ — he can always, if he is observant of the weather, get 
to a harbor before it is too late. If it was not for that, I do not be- 
lieve the business could be conducted in the way in which it is con- 
ducted. There would hâve to be more powerful tugs and more sea- 
worthy barges employed. But it is conducted, and it must be, it seems 
to me, only because the masters of tugs do exercise this high degree of 
caution which under the spécial circumstances is only a reasonable 
prudence and caution. That reasonable prudence requires of them 
that they shall be very observant of the weather and shall not run risks 
that they can avoid, and shall make for a harbor as soon as it becomes 
évident that stormy weather is to be expected. 

[2] This brings me to the point in this case on which the décision 
of it turns, and that is, Was the captain of the Dixie justified in 
continuing on after the weather conditions became such that a storm 
was to be expected? The testimony is quite convincing, to my mind, 
that the barometer was falling and the weather indications were 
threatening at the time when the Dixie was passing the Piankatank 
River, which is a harbor, and very decidedly so when the Dixie was 
passing the Wolf Trap, which, while not a harbor exactly, is a place 
where a tug can take her tow and reach a safe anchorage, near the 
Wolf Trap light. She passed the Wolf Trap about 1:20 in the 
morning. At that time the indications certainly were alarming. The 
barometer at midnight had begun to go down rapidly, the wind was 
flawy, there were indications of a severe storm, and it seems to me 
on the whole testimony it was reckless not to bave gone into the 
Wolf Trap anchorage, if not into the Piankatank Harbor. I think a 
reasonably prudent man would hâve gone into the harbor of the Piank- 
atank. 

Some criticism and animadversion is made upon those witnesses 
whose testimony tends to establish the early hour at which it was 
observable that the barometer was falling and that a storm was 
threatening, and that the wind was getting stronger. But Capt. Jones 
of the tug Dauntless acted on the opinion he formed, and sought 
a harbor, although he had only three barges in tow, with a more 
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powerful tug than the Dixie; and, whatever may be said about his 
testimony, there can be no doubt that he acted upon what he now 
says were the indications which were then présent and went into 
harbor, and the event proved that he was right. What he says he 
expected to happen, did happen, a very severe storm which over- 
whelmed the Dixie with her tow. When the gale from the west 
became severe, the captain of the Dixie undertook to take his tow 
under the land at New Point; but his tug had not sufficient power, 
and he had to eut loose from the tow and save his tug. He had 
postponed it until too late. He had not exercised good judgment 
and prudence under the circumstances of the situation. Of course 
it is difficult after the event to place oneself in the position of the 
person who had to décide what to do in the face of the danger, but 
under the circumstances of this case, when it was so essential for 
a tug of that class, with very moderate power and a heavy tow, 
to avoid ail danger, with indications showing that a storm was im- 
pending, with harbors accessible ail the way along on the western 
shore of the bay, it seems to me that it was a fault, and more than 
error of judgment, in the master of the tug not to avail himself of 
the opportunities for reaching safety. Under the conditions under 
which towing can be maintained on the Chesapeake Bay it seems 
to me that it is more than an error of judgment, it is a fault, to 
neglect to avail of the opportunities which are afforded for safety. 

Something bas been brought out in testimony with regard to the 
management of the Cumminskey. That testimony is to be received 
with hésitation because the two men who were on board of her 
unfortunately were drowned, and we cannot hâve their statement of 
what occurred. 

It is a close case, but the attention I hâve given to the testimony, 
and a careful considération of it, bas led me to the conclusion that 
the loss of the Cumminskey resulted from the neglect of the captain 
of the tug Dixie to take timely précautions to avoid a storm, which 
he ought to hâve known was coming from the condition of the barom- 
eter and from the appearance of the weather, ail those conditions 
which to an experienced man would indicate that a storm was im- 
minent. 

[3, 4] Then I come to the question of the amount for which the 
decree ought to be entered. Capt. Egan was a man of 61 years of 
âge. A man who earns his living in such an occupation as that of 
master of a barge, is not at 61 years of âge in the prime of life, and 
the number of years in which he might be expected to earn a support 
for his family was limited. I think, therefore, a decree for $3,500 in 
respect to Capt. Egan would be right, and a decree of $500 in respect 
to the son is proper. 

Mr. Lord : I did not catch what your honor said in regard to the 
son. 

The Court: $500. It is not necessary for me to comment upon 
the peculiar circumstances in regard to him. His mother had no 
légal right to his earnings. She had only the hope and expectation 
that her son would contribute to her support. 
189 F.— 35 
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'■ Tlieife are other circumstances in the case thàt I might comment 
upon, but thât is tiie resuit to which I hâve come af ter considération 
of the case. I désire to add that the défense of the respondent has 
been most ably conducted by the proctor representing the respondent. 



In re HARTDAGEN. 

(pistrict Court, M. D. Pennsylvanla. July 29, 1911.) 

No. 1,724. 

1. CoNTKACTS (I 176*) — CoNSTBucTioN— Question for Court. 

The interprétation of a written con tract is for the court which must 
ascertain the intention of the parties from the writing. 

[Ed. Note, — For other cases, see Contracts, Dec. Dig. § 176.*] 

2. CONTBACTS (§§ 2, 144*) CONSTBUCTION— VALIDITY. 

In bankruptcy the construction and validity of a contract with the 
banlirûpt must he determined by the local laws of the state. 

[Ed. Note.— For other cases, see Contracta, Cent Dig. §§ 2, 41, 145, 
724-727 ; Dec. Dig. §§ 2, 144.»] 

3. Bankeuptct (§184*) — Contracts or Sale— Validity. 

A contract bet'ween a manufacturer of agricultural implements and a 
retail dealer therein, which blnds the manufacturer to supply the dealer 
with certain niachinery at specifled priées and terms, and blnds the deal- 
er to buy the machinery, and which provides that the goods on hand and 
thé proceeds of sales of goods received under the contract shall be held 
In trust for the beneflt and subject to the order of thè manufacturer un- 
til the purehase priée has been paid, and which déclares that the con- 
tract contalns ail the "conditions of the sale," is a contract of sale 
whereby the title to the property passes to the dealer, subject to the 
agreement to hold in trust for the beneflt of the manufacturer to secure 
the payment of the priée, and is void under the law of Pennsylvania as 
against credltors of the dealer, and under BanUr. Act July 1, 1898, c. 
541, § 47a. cl. 2. 30 Stat. 557 (U. S. Comp. St 1901, p. 3438), as amended 
by Act Gong. June 25, 1910, c. 412, § 8, 36 Stat. 840, vesting the trustée 
with the rights, remédies, and powers of a créditer holding a lien by lé- 
gal or équitable proceedings, the contract Is void as to the trustée who 
may talîe possession of the property received by the dealer under hls 
contract as against the manufacturer. 

Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. S 184.*] 

In the matter of the bankruptcy of James M. Hartdagen. Pétition 
in proceeding to reclaim personal property in the possession of the 
bankrUpt's trustée. Dismissed. 

G. J. Benner and Jolm D. Keith, for petitioner. 
Donald P. McPherson, for trustée. 

WITMER, District Judge. The petitioner, the Walter 'A. Wood 
Mowing & Reaping Machine Company, hère seeks to reclaim cer- 
tain Personal property, or the proceeds thereof, from the trustée of 
the bankrupt, James M. Hartdagen. The claimant is a corporation 
engaged in manufacturing agricultural implements, having its princi- 
pal office at Hoosick Falls, N. Y. The bankrupt was a retail dealer 
in such implements with résidence and place of business at Tillie. 

•For other cases see same topio & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r ladeia» 
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Adams county, this district. Between September, 1900, and January, 
1910, the claimant entered into four several agreements with the 
bankrupt, and in pursuance of the same delivered to him certain imple- 
ments consisting of mowers, side delivery rakes, tooth Perry harrows, 
bay leaders, N. C. Harvesters, and binders, etc. When Hartdagen 
was adjudged a bankrupt, September 13, 1910, some of thèse imple- 
ments, being in his possession, were turned over to bis trustée who on 
demand declined to deliver them to the petitioner, and thereafter thèse 
proceedings were instituted. Since, the trustée, by his agreement with 
the claimant, converted the property in dispute into cash with the un- 
derstanding that the cash be turned over to the claimant if the court 
is of the opinion that the claimant can maintain title to this property 
as against the trustée. 

This dépends upon the nature of the agreements between the claim- 
ant and the bankrupt. Thèse are similar in their terms and conditions, 
and provide as follows : 

"ïhat the said party of the flrst part atrrees to supply the said party oT 
the second part, as hereiu provided and agreed, the followhig nuinber aud 
(•liiss of Walter A. Wood (harrows and cultivators), delivered on cars at 
Harrisburg at the priées aud terms herein stated, to wit (for example): 



Quantlty. 
3 



Article. 
Dise Harrows. 



Spécifications. 
12 X 16 



Price. 

$19.25. 



Terms: Fall 1909, Net cash Jan. Ist, 1910. 5% cash October Ist, 1909. 



"(3) And the sald party of the second part agrées to buy of the party of 
the first part the harrows and cultivators speeitied, at the above priées, and 
to pay and settle for same as herein provided and agreed. 

"(4) And, in case harrows and cultivators addilional to those herein con- 
tracted for are supplied, the party of the second part agrées to pay for same 
at the same priées and upon the same terms as herein agreed upon. 

"(5) Ail goods on hand and the proceeds of ail sales of ail goods received 
under this contract, whether such proceeds of sales consist of notes, cash, or 
book accounts, the party of the second part agrées to hold as collatéral se- 
curity in trust and for the beneflt of and subject to the order of the party 
of the first part, until ail obligations hereunder due the party of the flrst part 
from the second party are paid In fuU in cash. The party of the second part 
agrées to surrender to the party of the first part on demand at any time 
ail goods on hand received from said party of the flrst part hereunder, and 
likewlse agrées upon demand to surrender, assign, and turn over to said first 
party ail notes, cash, checks, and book accounts received by the party of the 
second part from, on account of, or arising out of the sale of, goods or har- 
rows or cultivators so received from the party of the flrst part, or such portion 
or amount of said cash, checks, and book accounts as shall be suffieient to pay 
for said goods and harrows and cultivators and settle the account therefor iii 
full to the satisfaction of the party of the flrst part. When such notes, ac- 
counts, or unsold goods are so demanded and surrendered, assigned, and 
turned over, they shall be credited to the party of the second part and con- 
sldered as payment on account. AU notes and accounts so surrendered, as- 
signed, and turned. over to the party of the flrst part shall, before assign- 
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ment and surrender thereof, be respectlvely Indorsed , and guaranteed by 
party of the second part, 

"(6) Said party of the first part reserves the right to annul this agree- 
ment atany time, by glving notice In writing to said party of the second 
part, in case it becomes satisfied that the party of the second part is nôt 
entitled to the crédit hereby extended. In case of death of the party of the 
second part, or if a firm, death of one member, or should the said second 
party sell, dispose of, or remove to another place, or default in any payments 
coming due under this contract, or in any case of préférences given other 
creditors, any account, notes or other obligation growing ont of this contract 
or arising therefrom, shall beeome due and payable at once in cash to the 
party of the first part, * * * 

"(11) This contract between the said parties contains ail the conditions of 
the sale, in writing. No verbal agreements will be recognized." 

The contracts entered into between the Walter A. Wood Mowing 
& Reaping Machine Company and James M. Hartdagen, the bankrupt, 
are agreements of sale, whereby the title to the property in question 
passed to James M. Hartdagen, subject to an agreement stated in the 
contracts to hold the property in question for the benefit of the Com- 
pany, to secure to it the payment of the purchase price of the property 
so sold. 

[1] The interprétation of the contract is for the court, and the 
intention of the parties must be ascertained from the writing. 

[2] In bankruptcy its construction and validity must be determined 
by the local laws of the state. Thompson v. Fairbanks, 196 U. S. 516, 
25 Sup. et. 306, 49 L. Ed. 577, 13 Am. Bankr. Rep. 437; Humphrey 
V. Tatman's, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956, 14 Am. 
Bankr. Rep. 74; York Mfg. Co. v. Cassel, 201 U. S. 344, 26 Sup. Ct. 
481, 50 L. Ed. 782, 15 Am. Bankr. Rep. 633. 

[3] It is clear that the agreement entered into by the parties is 
neither a lease nor bailment. It throughout speaks of a sale, and con- 
tains no terms of rental or other clause by which it is sought to dis- 
guise the arrangement as a lease or bailment. The entire contract 
looks to the payment of the purchase price and contains no stipula- 
tion for the return of the property, but in the event of failure to pay 
for it. It is stipulated that title is to be retained by the vendor until 
fully paid for by the vendee, and that the written agreement contained 
ail the "conditions of this sale." This arrangement between the par- 
ties to the contract may be binding upon them as it was no doubt origi- 
nally intended, but the policy of the law of Pennsylvania abhorring se- 
cret liens makes it absolutely void as against creditors. Rose v. Story, 
1 Pa. 190, 44 Am. Dec. 121 : Wiley's Appeal, 90 Pa. 210; Thompson 
V. Parch, 94 Pa. 275; Haak v. Linderman, 64 Pa. 501, 3 Am. Rep. 
612; Stadtfelt v. Huntsman, 92 Pa. 53, 37 Am. Rep. 661 ; Dearborn 
V. Raysor, 132 Pa. 231, 20 Atl. 690; Ott v. Sweatman, 166 Pa. 217, 
31 Atl. 102; In re Rinker (D. C.) 23 Am. Bankr. Rep. 62, 174 Fed. 
490, in so far as afhrmed in lyiquid Carbonic Co. v. Quick, 25 Am. 
Bankr. Rep. 394, 182 Fed. 603, 104 C. C. A. 668; In re G. K. Trunk 
Co. (D. C.) 23 Am. Bankr. Rep. 914, 176 Fed. 1007. The contracts 
are also void as to the trustée of the bankrupt by force and virtue of the 
modification of the fédéral bankruptcy act by amendment June 25, 
1910, section 47, cl. 2, subd. A, which reads in part: 
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"And such trustée, as to ail property in the custody or comlng Into the 
custody of the bankruptcy court, shall be deemed vested wlth ail the rlghts, 
remédies and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

This provision of the bankruptcy act puts the trustée, in so far as 
the assets of the estate are concerned, in the position of a Hen creditor, 
and to this extent this case is distinguished f rom the case of the York 
Mfg. Co. V. Cassel, and others of its character, which no doubt in- 
spired Congress to enact the amendment recited. 

The pétition is dismissed. 



THE TIÎANSFBR NO. 12. 

(District Court, D. New Jersey. May 5, 1911.) 

Collision (§ 96*) — Steamer Passing Out fbom Slip— Navigatino Too Neae 
Ends of Piers. 

A transfer tug, passing downstream at a high speed at night within 80 
feet or so of the end of a coal pler at Jersey City haviug a shed its full 
length, heUl solely in fault for a collision wlth a steamer coming out from 
the slip on the sout'h slde of the pier, and which gave the usual slip 
whistle. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205; Dec. 
Dig. § 96.*] 

In Admiralty. Suit by the Jersey City Stockyards Company, as 
owner of the steamer BurHngton, against the steamtug Transfer No. 
12. Decree for libelant. 

Bedle & Kellogg, for Hbelant. 
Vredenburgh, Wall & Carey, for respondent. 

CROSS, District Judge. The libelant filed its libel herein to recover 
damages for injuries which the steamboat Burlington, owned by it, 
sustained in a collision with Transfer No. 12, which happened, as 
claimed, through the négligent management of that boat. The collision 
occurred about half past 8 o'clock in the evening of March 31, 1909, 
when the Burlington was just ofï the end of a pier known as the 
"Communipaw coal pier," at Jersey City, within this district. Be- 
tween that pier and the Port Liberty pier, just south of it, there is 
open water constituting a slip of about 250 feet in width. The Bur- 
lington had just finished coahng at the south side of the Communipaw 
pier, and passed out of the slip when the collision occurred. The 
respondent was proceeding southerly for the purpose of coaling at the 
Port Liberty pier, which is, as above stated, on the southerly side of 
the same slip. The evening, although not stormy, was dark at the 
time of the collision. 

There was but little wind blowing, and the tide was at the ebb. 
The Burlington was in charge of a crew of five, a captain, engineer, 
fireman, and two deckhands. She was a double-ended side-wheeled 
ferryboat, 165 feet long, of 53 feet beam, drew about 6 feet of water, 

•For other cases see same topic & § numbbr In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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and was capable of making about 7 miles an hour. Transfer No. 12 
had a similar crew. She was a propeller tugboat, 110 feet long, of 
22 feet beam, drew 13 feet of water, and was capable of making about 
14 miles an hour. The Conimunipaw coal dock has coal sheds built 
ôverhead throughout its entire length, and which are so high as to 
ctit off from the view of a boat coming from the north the Burlington 
or any similar boat lying at or passing along the south slde of the pier. 
The Burlington, while being coaled, lay from one to two of her 
lengths from the end of the pier on its southerly side; that is, the 
side opposite that from which Transfer No. 12' was approaching. 
The testiniony of her captain and crew is that when she was fully 
coaled a short whistle was blown as a signal to cast off her lines. 
This opération took only a minute or so. Immediately thereafter a 
long slip whistle was blown, which continued while she moved out 
towards, and until she had reached, the end of the pier. The crew 
of Transfer No. 12 ail say, however, that they heard no whistle, and 
they are, to a slight extent, corroborated by a witness who at the 
time was on the Port Liberty pier, and who said that he heard no 
whistle blown by the Burlington ; but he immediately af terwards ad- 
mitted that she did blow a short whistle as a signal to cast off the 
lines. 

Under the circumstances, it is obvions that his testimony is not very 
satisfactory or reliable. The positive évidence that a long slip whistle 
was blown cannot be overcome by négative évidence that it was not 
heard. Moreover, the probabilities are altogether in favor of the view 
that it was blown. It would be so monumental and dangerous an ex- 
hibition of négligence for a captain to come out from behind a high 
overshadowing pier directly into navigable waters, without giving 
any signal, as of itself to be almost unbelievable. The captain of the 
Buidington says he was abreast of the end of the pier when Trans- 
fer No. 12 was coming toward him at a high rate of speed, about 
30 feet off the end of the pier and but 300 or 400 feet north of it. 
In this he is corroborated. Further, the stern of the Burlington was, 
as he testified, only 30 feet from the end of the pier when she was 
struck on her port bow while advancing at a rate of but 2 or 3 miles 
an hour. The force of the blow made a gash in her 10 or 12 feet deep 
and forced her back into the slip. 

The testimony on the part of the respondent is that Transfer No. 12 
was merely drifting at the time of the collision, and that the Burling- 
ton ran into her ; but I cannot accept this view of the case. It is mani- 
fest, from the circumstances outside of the direct testiniony, that she, 
having just come out of the slip, could not hâve attained any considér- 
able speed, and the resuit of the collision would seem to show con- 
clusively which boat gave the blow. The tug was uninjured. More- 
over, it appears by the respondent's own testimony that Transfer No. 
12 occupied but five minutes in coming from the Lehigh Valley docks, 
which are located 2,000 feet above the Communipaw dock. In m)^ 
judgment the collision was caused by the fact that Transfer No. 12, 
in proceeding to her coaling place at the Port Liberty dock, eut across 
close to the end of the Communipaw pier. 
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This in itself showed négligence. She had 400 or 500 feet of clear 
water, and should hâve kept farther ont in the channel until opposite 
the slip, and then hâve rounded into it. Had this been done, there 
would bave been no collision, nor any opportunity for one. Her cap- 
tain knew of the existence of the Communipaw pier, and that boats 
were accustomed to coal on both sides of it. He also must hâve known 
that her lookout, coming as she was f rom the north, could not see, even 
in the daytime, a boat lying on the south side of the pier. That the 
danger was recognized appears from a clause in the respondent's an- 
swer as follows: 

"A careful lookoiit was kept in or<ler to avoid a collision between the sald 
tng Transfer No. 12 and snc-li boat or bonts as inl.gbt be about to leave from 
the Communipaw coal piers, or any of tliem." 

Again, the captain of Transfer No. 12 testified as follows: 

"Q. Would you ha%-e shaped your course in the sanie way as you were 
goiug if you had heard the long whiistle of the Burlington? A. I would hâve 
kept farther out froui the docks, and also I might hâve baeked sooner." 

This admission of itself shows that he acted imprudently. He had 
no right to assume, from the fact that he heard no whistle, or that the 
lookout had failed to see and warn him of what it was impossible to 
see, that there was no boat lying behind, or moving out from behind, 
the pier. He manifestly took an unwarranted risk. He also admits 
that he was but 200 to 300 feet from the down stream (south) side 
of the Communipaw dock when he blew his fîrst whistle for the Bur- 
lington. 

The libelant's case may well be rested upon what has already been 
stated; but, aside from that, according to the évidence, Transfer No. 12 
was at the time showing only her green starboard light, while the 
Burlington had ail her lights up, as required by law. It is unneces- 
sary to consider the question of signais. Those given by Transfer 
No. 12 were promptiy answered by the Burlington, and the maneuvers 
indicated attempted. Ail of the signais, however, were given within a 
few seconds of the collision. This must hâve been the case, apart 
from the direct évidence, in view of the fact that the respondent was, 
as already indicated, but a short distance away when the Burlington 
was sighted. That the respondent was solely in fault clearly appears. 

A référence will be made to a commissioner to ascertain and report 
libelant's damages. 



BUXTING V. PENNSYLVANIA R. CO. 
(Circuit Court, E. D. Pennsylvania. Juue 13, 1911.) 
No. 1,320. 
1. Eailroads (§ 222*) — Opération— Emission of Smoke— Neglicience.. 

In a suit by an adjoining property owner for injuries to his property 
by the alleged négligent opération of a railroad through the émission of 
smoke, a eity ordinanee regulating the émission of smoke by raiiroads 
within the city limits, fhough not conclusive on the issue of négligence, 
was admissible as bearing on such issue. 

[Ed. Note. — For other cases, see Ilailroads, Dec. Dig. § 222.*] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bailboads (S 222*) — Opération— Emission or Smoke. 

Though a railroad's franchise authorizes It to émit whatever smoke 
may be necessary In carrying freight and passengers, it Is not authorized 
to exceed tlie necessities of Its business, and is llable for the négligent 
émission of smoke to the injury of adjoining property owners. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 721 ; Dec. Dlg. 
§ 222.*] 

At.Law. Action by Annie E. Bunting against the Pennsylvania 
Railroad Company. On motion for new trial. Denied, 
E. Spencer Miller, for plaintiflf. 
John Hampton Barnes, for défendant. 

J. B. McPHERSON, District Judge. [1] After reviewing this 
case in the light of the careful arguments of counsel upon the pending 
motion, I am still of opinion that the rulings at the trial were correct. 
The question of négligence in operating the defendant's locomotives 
was submitted to the jury, and they were instructed that, while they 
might consider the ordinance of the city concerning the émission of 
smoke, the ordinance was not conclusive; meaning, of course, that it 
was not conclusive as a défense. It was offered on behalf of the 
défense for the purpose of showing what rules the city had laid down 
upon this subject, and was admitted without objection. I was asked 
to déclare, however, that it had "no bearing" on the question of négli- 
gence ; and, if it had sonie bearing, as I think it had, the request 
was properly refused. But the jury were distinctly instructed that 
in spite of the ordinance the émission of the volume of smoke per- 
mitted by the city might nevertheless be négligence — for this is the 
plain meaning of the instruction now complained of — and I still be- 
lieve this instruction to be correct. 

In regard to the évidence concerning the limited use of other kinds 
of fuel by two other railroads, I shall add nothing now to what I 
said in the charge on that subject. A récent Pennsylvania case is 
Rocap V. Téléphone Co., 230 Pa. at page 604, 79 Atl. 769. 

[2] On the principal facts, the dispute présents a situation of con- 
fîicting rights. The plaintifï has a right to the unimpaired enjoyment 
and use of her property ; the défendant has a franchise f rom the state 
that gives the right to émit' whatever smoke may be necessary in 
carrying freight and passengers. The railroad is not authorized to ex- 
ceed the necessities of its business. If it negligently émit smoke, it is 
undoubtedly liable to persons injured thereby. But it is not liable 
merely on the ground that injury has been done by the smoke from its 
engines ; the smoke must also hâve been emitted negligently. It some- 
times happens that a citizen may suffer injury that is not capable of 
redress ; this is one of the conséquences that occasionally results from 
living in a crowded community under modem conditions. Whenever 
two rights conflict, one of them must give way ; and, in the absence of 
négligence, the defendant's right that is now in question in confessedly 
superior to the plaintiff's. 

A new trial is refused. 

•For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r IniJexes 
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THE HERCULES. 

(District' Court, B. D. Pennsylvania. March 23, 1911.) 

No. 26. 

Collision (§ 71*)— Derrick and Moored Launch— Failure of IvAunch to 

MOVE OUT OF WAT. 

A collision between a larse and unwieldy derrick having no motive 
Power of her own and a small launch tied up to a pier held due solely to 
the fault of the launcli for the failure of tlie man in charge to niove hep 
out of the wny, as he might readily bave done, upon being warned from 
the derrick as soon as her présence was discovered. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dlg. 
§ 71.*] 

In Admiralty. Suit by the owner of the launch Nero against the 
derrick Hercules for collision. On final hearing. Decree for re- 
spondent. 

Francis S. Laws, for libelant. 
George P. Rich, for respondent. 

J. B. McPHERSON, District Judge. Tbere is no important dis- 
pute in this case except upon one point. The young man who was 
left in charge of the launch déclares that the derrick enjoined him not 
to move his boat, and that he obeyed the injunction, although a slight 
change of place, which he could hâve made without trouble, would 
hâve avoided the collision. In my opinion the weight of the évidence 
is with the respondent in this matter ; and certainly, if the warning 
testified to by her witnesses was actually given — and I find the fact 
to be as they hâve testified — the négligence of the launch is clear. 
This leaves to be considered the question whether the derrick was also 
négligent in failing to take proper précautions under ail the circum- 
stances. In my opinion, she did ail that could properly be required. 
She had no reason to suspect the présence of the launch, and only 
became aware of it when it is probable that the collision could not 
bave been avoided. She is a large and unwieldy vessel, without power 
of her own, while the launch is a small boat, and could easily hâve 
been moved by hand with slight exertion by the young man in charge. 
The derrick might reasonably suppose that the launch would be moved 
the few feet that would hâve put her into complète safety, and I see 
no négligence in the failure of the Hercules to put out a breast line 
to the short pier immediately to the north. I think it is true that soon 
after the launch was discovered it was possible to throw a line from 
the derrick to the short pier, but it would bave been necessary to send 
a man around the dock to catch it, and it is very doubtful whether he 
could hâve reached the spot in time to check the movement of the 
derrick so as to avoid the collision. 

I do not agrée with the respondent's contention that the launch was 
where she had no right to be. Pier 13 was open by permission of the 
owner to ail boats having business there, and the launch was prosecut- 
ing her lawful business when she made fast to the pier upon the occa- 

•For oUier cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sion in question. But, as I hâve already said, she was bound to take 
reasonable précautions to avoid collision, and in my opinion she failed 
to discharge the duty that was imposed upon her. She was a much 
lighter vessel and was much more capable of easy and speedy move- 
ment. In several respects the case resembles The Etruria (D. C.) 88 
Fed. 555. 

But I think the circumstances of this litigation should hâve some 
effect upon the disposition of the costs ; and theref ore, while the libel 
must be dismissed, I direct that the docket costs shall be equally 
<îivided, and that each party shall pay his own witnesses and the cost 
of taking and transcribing their testimony. 

A decree to thjs effect may be entered.' 



THE MIDDLESEX. 

(District Court, D. Slaryland. April 14, 1911.) 

Collision (§ 102*)— Ves.sels in Slip—Mtitual Fault. 

A scow, which hiid beeu lying alongside a vessel in a slip, cast off and 
was lielng luoved up the slip by her bow Une past a steamer, whose wheel 
was turning, when she was drjiwn by the suctlon wlthin reach of the 
wheel, and was st'ruck aiid sunli. Held, that the steamer was in fault 
for having no lookout to glve wanilng and stop the engine in case of dan- 
ger to other vessels, and that the scow was also in fault for attempting 
to pass the side of the steamer when her wheel was turning and the 
danger was obvlous. 

[Ed. Note.— ITor other cases, see Collision, Dec. Dig. | 102.*] 

In Admiralty. Suit for collision by the Chesapeake Lighterage & 
Towing Company against the steamship Middlesex. Decree for half 
damages. 

H. N. Abercfombie, for libelant. 
Ralph Robinson, for respondent. 

ROSE, District Judge (orally). The owners of Scow 132 libeled 
the steamship Middlesex. The scow had been alongside the Anthony 
Groves, a steamer lying in the same slip as the Middlesex. Having 
completed the purpose for which it had been made fast to the Groves, 
those in charge of it cast off its stern line f rom the Groves and started 
to move it by means of its bow line up the slip past the bow of the 
G'roVes. Before this manœuver was completed the barge sank. The 
resulting damage amounted to $519.58. 

The libelant says the sinking of the barge was due to its being 
drawn into contact with the Middlesex by the suction produced by the 
turning of the wheel of the latter. The Middlesex in its answer said 
that the barge sank because of its own unseaworthiness, and not as a 
conséquence of any injury received by contact with the Middlesex. 

The Middlesex at the time was fast to her pier, but her assistant 
engineer had started her engines for the purpose of blowing out her 
cylinders and making certain that her machinery was in good order 
before starting on her regular trip down the bay. The engines were 

•For other cases see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in motion, and the paddle wheel of the Middlesex was turning, when 
Scow 132 cast off from the Anthony Groves. There was at the time 
no one on lookout on the Middlesex. There was nobod}' on the Middle- 
sex who could hâve been hailed by those on the scow. The injury 
resulted from the barge being brought by the suction of the water, 
resnlting from the turning of the wheel of the Middlesex, into con- 
tact with the wheel, and being struck by one of the iron buckets or 
paddles of the wheel. 

The libelant claims that the Middlesex was négligent in so turning 
her wheel without having some one on watch who could bave had the 
engine stopped in case of necessity for so doing. I sustain this con- 
tention. Had there been such a lookout on the Middlesex, I believe 
the accident would not hâve occurred. That there was not a lookout 
conclusively appears. 

The theory of the original answer and the testimony of the wit- 
nesses produced by the Middlesex show that there was nobody on 
board of her who saw the barge drifting down towards her. There 
was a lighter alongside of the Middlesex. THe men on the lighter did 
see ît. Neither side, it is true, has produced any of thèse men as 
witnesses; but the men on Scow 132 say that the men on the lighter 
saw what was happening and tried to prevent it. The testimony of 
the first officer of the Middlesex is quite in harmony in this respect 
with the statements of those on the scow. He says his attention was 
first attracted to the barge by some noise or .shouting or excited talk 
on board the lighter. Hç, however, himself did not see the scow when 
it drifted under the guard of the Middlesex and was hit by her paddle. 
The first he saw of it was after ail thèse things had happened^ and 
when it had drifted or been pulled over to the other side of the slip and 
was about to turn over. 

The Middlesex was négligent, in my judgment, in not having some 
one who could hâve watched the motions of the raft in the neighbor- 
hood, and who could hâve given immédiate directions for the stopping 
of her wheel in case of necessity. 

It is contended on behalf of the Middlesex that, whether this be true 
or not, she is not responsible, because no one on the scow hailed the 
steamer and asked her to stop her engine. Such hailing, in my judg- 
ment, would hâve donc no good. As the witness from the scow testi- 
fied, it would hâve been unnecessary and idle ; for there was nobody 
to hâve heard or understood such hailing. Those on the scow were 
much better employed in trying, as they did, first with the hook and 
then with their hands, to keep the barge from hitting the steamer in a 
dangerous place. This effort miglit hâve succeeded if it had not been 
for the chance that the corner of the barge struck the Middlesex and 
managed in that way to get between the rims of her wheel, aiid thus 
came into immédiate contact with the heavy paddle buckets. 

On the other hand, it seems to me that the scow was also guilty of 
négligence. The assumption upon which it is entitled to recover, if at 
ail, is that there is danger in turning the wheel of a steamer under the 
circumstances in évidence. If that be true, the danger must be quite 
as apparent to persons on such a scow as it would be to those on board 
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a steamer. Very probably it is even more keeiily appreciated by tKe 
fonner than by the latter. When the barge cast off while the paddle 
wheel of the Middlesex was in motion, those on board of it were nég- 
ligent. The accident would not hâve happened if the scow had not cast 
off while the Middlesex wheel was turning. It would not even then 
hâve happened, had anybody been on watch on the Middlesex. 

I must divide the damage, and give a decree to the libelant for og^- 
half the amount thereof, $259.79. ' ""* ^'' '" 



t 
CORNELIi V. NIOHOLâ & LANGWOHTHT MACH. CO. 

(Circuit Court, S. D. New York. May 31, 1911.) 

L Reckivers (Il 154, 162*) — Claims— Question— PBocEEDs—MoBTaAGES— Ad- 
ministration EXPENSES. 

Where a reeeiver of a coriWTatiQn, with the consent of the court, in 
order to get money with which to colleet elaims against Insurance com- 
panles, agreed to turn over the elaims to such creditors as would come 
In, and share the expense of collection, on condition that they should be 
first liaid In full and that the balance should go to the gênerai estate, 
neither the reeeiver nor a mortgagee of the insured property was entitled 
to clalm payment of a mortgage or of expansés of the gênerai administra- 
tion of the estate out of the fimd obtained as against the elaims of con- 
trlbuting credltors. 

fEd. Note. — For othef cases, see Receivérs, Cent Dig. S3 2T7, 279-282; 
Dec. Dlg. §1 154. 162.*] 

8. Receivérs (§ 200*) — Compensation. 

Where a reeeiver of an Insolvent corporation. In order to colleet elaims 
against certain insurance compaiiles, obtained funds for that purpose from 
contributing creditors under an agreement to turn the elaims over to such 
creditors on condition that they should be first paid in full from the pro- 
ceeds and the balance should go to the gênerai estate, the contributing 
creditors having thereafter émployed the reeeiver to colleet the elaims, ho 
was entitled to compensation for his services from the proceeds. 

[Ed. Note.— For other cases, see Receivérs, Cent Dig. §§ 397-401; Dec. 
Dîg. § 200.*] 

In Equity. Suit by Charles G. Cornell, Jr., against the Nichols & 
Langworthy Machine Company. Proceedings for distribution of as- 
sets in the hands of a reeeiver of an insolvent corporation. Claims of 
reeeiver and mortgagee overruled. 

Charles P. Howland, for New York Saf ety Steam Power Co. 
Briesen & Knauth, for Knauth, Nachod & Kuhne. 

H AND, District Judge. [ 1 ] When the reeeiver was appoînted, the 
assets of the corporation consisted of an equity in the half burned 
property and daims against many insurance companies, domestic and 
foreign. Spon it became apparent that the claims against foreign in- 
surance companies were to be disputed, and that nothing could be 
realized withoùt new money to prosecute the actions which should 
arise. That money the reeeiver did not hâve, and could not get ex- 
cept by fresh advances, and there was no one to advance such new 

•For otber casea se* aame topic & i musas lu Dec. t. Am. Dlgs. 1907 to date, & Rep> IndexM 
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money but the creditors. The daims as they stood were therefore 
without any value at ail to the estate. The receiver might hâve sold 
them for what he could realize, and the considération he received 
would hâve been assets in his hands subject to the expenses of ad- 
ministration. If the purchaser had thought fit to employ him to col- 
lect the daims, he would never bave thought of daiming the right of 
fixing such purdiaser with more than the expense of collection. Nor 
would the relations hâve been in the least différent, had the purchaser 
agreed to turn over to the receiver only a surplus from what he might 
collect above a fixed sum. Instead of doing this, the receiver, with 
the court's consent, offered to turn over the claims to such creditors 
as came in to share the expenses of collection upon condition that they 
should be first paid in full and the balance should go to the gênerai 
estate. Suppose he had agreed, as he might well hâve done, that the 
claims should be prosecuted by the contributing creditors themselves, 
they to turn over the net surplus for administration. Had that been 
the contract, the contributing creditors would be surprised to hear that, 
before they began to pay themselves, the expenses of gênerai adminis- 
tration must be met. They would quite rightly bave said : 

"This claim was given us to collect upon certain agreed terms, in wMch 
nothing was said about the payment of the gênerai administration expenses. 
Had we not advanced our money, tliose expenses would hâve had no possible 
chance of being paid. It Is true that the chance has proved valueless; but, 
even s6, the gênerai expenses are in no vvorse case than before. They hâve 
lost nothing, yet the receiver asks that he be allowed by Implication to inter- 
polate a term in our contract by whlch, although the surplus only was to be- 
long to the estate, his' expenses obtain a préférence upon the money which we 
by our efforts only hâve won." 

[2] In ail this I think the contributing creditors would be quite 
right had they been collecting the claims themselves. As it is, the re- 
ceiver bas done so, and no one disputes that he must be properly paid 
for such a service. I cannot, however, see how it makes any différ- 
ence as to his getting his gênerai expenses out of this fund that he has 
been its collector, instead of a committee of creditors. Those ex- 
penses come from the gênerai assets, and there are no gênerai assets 
until the terms of the contract bave been complied with under which 
this spécial fund has been created. The receiver can impose no part 
of such gênerai expenses upon this spécial fund, except by interpolat- 
ing an implied term in the contract, which is not reasonable in my 
judgment. In respect of thèse expenses, he stands just as he would 
hâve stood had no fresh advances of money ever been made. The 
same reasoning applies to the claim of the mortgagee, but with even 
greater force. Even were it entitled to get the whole surplus above 
the amount necessary to fulfill the contract with the creditors (which 
I do not décide), yet since the court had power to create liens prior 
to either mortgagee or receiver for the préservation of the property, 
neither mortgagee nor receiver can come ahead of the court's bargain, 
and compel the court to violate its word to those with whom it dealt. 
Thus the mortgagee is clearly out of the case, and so equally is the 
receiver, except by virtue of his services in respect of thèse particu- 
lar assets. It is difficult to fix a just allowance for that work. Had 
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success resulted, the allowance asked would not hâve been too great, 
but success did not resuit. Such services are essentially spéculative, 
by whatever name we may choose to disguise it, and are properly and 
necessarily spéculative, provided no absolute percentage be fixed from 
the outset. Every one would be shocked that the lawyers should take 
the whole, but every lawyer knows that Mr. Winslow's services will 
be meanly paid by what I feel obliged to allow him. At best such al- 
lowances are a compromise between what would pay the lawyer and 
whàt would be a reasonable déduction from the client. In the case 
at bar, considering the fact that he has actually consumed 80 days in 
two trips abroad, to say nothing of other time hère, an allowance of 
$4,500 is the least that I can in justice make him, and his allowance 
will be fixed at that sum. The rest of the fund will be distributed 
among the contributing creditors in due proportions. 



THE LAURETTA SPBDDEN. 
(District Court, D. Maryland. April 7, 1909.) 

Collision (§ 95*)— Hivers— Négligence. 

A collision in the daytime between a sailing vessel and a scow In tow 
of a tug in a river hcld, on the évidence, due solely to the fault of the tug, 
and that the vessel as retiuired kept her course and speed until the collision 
was Imminent, when she luade a change of course vvhich nearly avolded the 
collision. 

[E<1.. Note.— For ofher cases, see Collision, Cent. I>ig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision with or between towing vessels and vessels in tow, see note to 
The John Englis, 100 C. C. A. 581.] 

In Admiralty. Suit by Robert L. Rogers, owner of the bugeye 
Nettie Allison against the steam tug Lauretta Spedden. Decree for 
libelant. 

Alilton Roberts, for libelant. 
Dallam & Marbury, for respondent. 

MORRIS, District Judge (orally). This was a collision between a 
small sailing vessel and an empty scow in tow of the steam tug Lauretta 
Spedden. It took place about 9 o'clock on the mornihg of July 31, 
1908, in the Patapsco river about half way between the entrance of 
the Baltimore Harbor and Ft. Carroll. The bugeye was proceeding 
on a sôutheast course down the river having up her mainsail, foresail, 
and jib, with a fresh 14-mile breeze from the northeast. Her master 
was at the wheel and two colored sailors forwardi The case for the 
sailing vessel is that when she had cleared the harbor she saw the tug 
and tow to the leeward about a mile and a half to two miles ofï ; that 
the sailing vessel kept her course, but the tug in approaching crossed 
the course of the sailing vessel from the sailing vessel's starboard to 
port, and the scow, being about 300 feet behind the tug and more to 
the leeward, collided with the sailing vessel; that the master of the 

•For other cases see same topic & 5 numbek in Dec. & Ana. Digs. 1907 to date, & Kep'r Indexes 
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sailing vessel when he saw that a collision with the scow was immi- 
nent put his wheel to port and let her main sheet run off, bringing the 
sailing vessel's head to the starboard and before the wind, and nearly 
clearing the scow, but they came together, the sailing vessel striking 
head on near thé corner of the scow with such violence that the bug- 
eye sank and her master was injured. 

The case for the tug made by the answer is that while the tug was 
:coming up the river with the empty scow on a 50-fathom hawser they 
saw the bugeye approaching under full sail coming rapidly down the 
river on a course parallel to the course of the tug and about 250 feet 
to the westward. That when the bugeye was nearly abreast of the tug 
and about 250 feet to the port side of the tug, the master of the 
bugeye put his wheel to starboard and began to haul down her 
mainsail, and the bugeye began to lufï to her port; that the tug 
blew warning whistles, and the master of the bugeye seeming to see 
the scow put his wheel to port, and threw the head of the bugeye to 
starboard and collided with the scow, bow on. 

The story of the answer, on behalf of the tug, is so improbable 
that, upon considération of ail the testimony, I am constrained to 
accept the account given by those on the bugeye. That the bugeye, 
having a fair wind, for the course she desired to make should, 
when abreast of the tug, and for no reason one can imagine, hâve 
hauled down her mainsail and lufïed up into the wind, is not crédible. 
If that had been done, the bugeye would hâve lost her speed. That 
she did not lose her speed is testified to by the witnesses, and is 
sliown by the force with which she struck the scow. It is much more 
probable that the strong 14-mile breeze from the north and east, 
acting upon the empty scow at the end of a 50-fathom hawser, caused 
the scow to sag over to the westward and across the course of the 
bugeye, and that its sagging was not observed by those on the tug. 
Ail the law required of the bugeye was that she should keep her 
course and speed, and that, I think, she did until the collision was 
imminent, when she made a change of course which nearly avoided the 
collision. 

The answer and the witnesses for the respondent assert that the 
master of the bugeye was befuddled with drink, but I am not con- 
vincea that it was so. He brought the bugeye safely out of the 
harbor in à high wind, and was on his proper course down the river 
with a fair wind. He had nothing to do but keep his course so fa 
as the steam tug was concerned, and that a' least he appears to hâve 
had sensé enough to do and to save himself from a sinking vessel. 

I find the tug solely to blâme for the collision, and will sign a 
decree în favor of the libelant. 
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THE LITUANIA; 

(PîsfrJrt Court, D. Maryland. April 20, 1911.) 

CoiXTSTOw (f 79*) — Steamkr and Schoonee— Failuek to Oarbt Lights. 

A steamer held not In fault for a collision wiïh a schooner at night, 

on the ground that the schooner was not carrying lights, and eould not 

hâve been seen from the steamer In time to hâve prevented the collision. 

[Ed. Note.— For other cases, seô Collision, Cent Dig. I§ 123, 139, 151 ; 

Dec. Dig. { 79.»] 

In Admiralty. Suit Sy Thomas E. Dawson, as master of the bugeye 
Edgar M. Schall, against the steamer Lituania. Decree for re- 
spondent. 

Milton Roberts, for libelant. 

George Forbes and Convers & Kirlin, for respondent. 

ROSE, District Judge (orally). There is no question as to ruies 
of law applicable. I am not deciding the question on the relative 
nuniber of witnesses for the steamer or for the schooner. I am not 
even deciding the case, I may say, on any superior reliability that I 
attribute to the witnesses on the part of the steamer. I hâve seen 
but one witness from the steamer; but I hâve seen witnesses for the 
schooner, and I hâve heard; thçir testimony, and after I heard them 
testify ihe conclusion is vei-y strongly borne i^ito my mind that the 
schootier's lights were not burning. Therefore it is not a question of 
the burden of proof. It is not a question of négative against positive 
testimony. It does not seem to me that the testimony given by the 
members of the crew of the schooner was tnie. 

The only question in the case is whether the steamer is at fault, 
even tlien, for not seeing the schooner. I cin hardly think so. I 
know of such nights as those that bave been described by the wit- 
nesses, where it is clear ovcrhead and where it is exceedingly hard, 
unless tliere is a light, to see near the water. In this case this 
steamer was moving, as it had a right to move, perhaps at 10 miles 
an honr or more; that is to say, it was moving over a mile in six 
minutes. I doubt very much, under those ci rcum stances, whether a 
most diligent lookout would hâve discovered or could hâve discovered 
a schooner, if it had no lights out, in time to avoid the accident. The 
steamer was moving that nis;ht at such a rate that in a minute it would 
pass over approximately 300 yards. I doubt if with the greatest pos- 
sible vigilance anybody on that steamer could bave seen the schooner 
more than 100 yards away. That would hâve been only 20 seconds 
before they came together, a time absolutely insufficient to hâve made 
the slightest practical change in either the speed or the course. Those 
on the steamer saw the schooner as soon as the most vigilant man 
could bave seen it, but they saw it too late to take any précautions. 

Under the circumstances, I shall hâve to dismiss the libel. 

•For other caae* «ee «ame topic & i numbub in Dec. t Am. Dig». 1907 to dato, ft Rep'r Indexca 
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GEORGE N. PIERCB CO. v. WELLS FABGO & CO. 

(Circuit Court of Appéals, Second Circuit. May 18, 1911.) 

1. Carbiees (§ 150*)— Limitation of Liabilitt— Validitt of Limitation. 

A provision of a bill of lading exeinptlng the carrier from ail liability 
for loss or damage to tlie property sblpped, uniess proved to bave been 
caused by its fraud or the "gross négligence" of itself or its servants, 
is not contrary to public policy ; tbere being no distinction between gross 
négligence and ordinary négligence under the décisions of the fédéral 
courts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 654-659; Dec. 
Dig. § 150.*] 

2. Caehieks (§§ 155, 158*) — Limitation of Amount of Liabilitt. 

A comnion carrier may by a contraet fairly entered into with a sbip- 
per liniit the amount of its liability for négligence, and the validity of 
such a contraet is not affiected by the fact that the carrier uses printed 
bllls of lading, wliich flx an arbitrary value for ail packages, having no 
relation to their real value, beyond which it is not to be liable uniess a 
greater value is stated by the shlpper and more freight paid. where the 
facts are fully understood by the shipper who déclines to place a valua- 
tion on the property, and asseiits to the limitation in considération ot 
a reduced rate. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 663-718 ; Dec. 
Dig. §§ 155, 158.*] 

3. Cakbiebs (§ 27*)— Interstate Commerce Act— False Bili.ing. 

The fixing of the value of property in a bill of lading at less tban Its 
actual value for the purpose of liaiiting the amount of the carrier's lia- 
bility in case of loss is not a false billing in violation of Interstate Com- 
merce Act Peb. 4, 1887, c. 104. § 10, 24 Stat. 382, as ameuded by Act 
March 2, 1889, c. 382, § 2, 2t) Stat. 857 (U. S. Comp. St. 1901, p. 3160). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 27.*] 

4. Neglioence (§ 1*) — Définition. 

Négligence is the f allure to exercise the care appropriate to the eir- 
cumstantes of the partlcular case. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 1; Dec. Dig. 
§ 1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-4763 ; 
vol. S, pp. 7729-7731.] 

Noyés, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of New York. 

Action at law by the George N. Pierce Company against Wells 
Fargo & Co. Judgment for plaintifï, from which it brings error. 
Affirmed. 

William B. Hoyt (A. L. Becker and Hoyt & Spratt, of counsel), 
for plaintiff in error. 

Alexander & Green (W. C. Prime and W. W. Lancaster, of coun- 
sel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The plaintiff, a manufacturer, brought this 
action at law to recover of the défendant, an express company, the 

•For other cases see same topic & % numbeb in Dec. & Am. Dlgs. 190Y to date, Se Rep'r Indexes 
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value of a car load of automobiles and appartenances which it had de- 
livered to the défendant to be carried from Buffalo to San Francisco. 
The défendant admitted its liability, and the trial judge directed the 
jury to find a verdict in favor of the plaintiff for $50, the agreed 
value of the shipment, witlï interest and costs. The plaintiff took out 
this writ of error to the judgment entered on the verdict on the ground 
that the jury should hâve been directed to fînd a verdict for the actual 
value of the shipment, which was over the sum of $15,000. 

The bill of lading undér which the goods were carried provided: 

" * * * N'or shall said compauy be liable for any loss of or damage to 
siiid property In any event or for any cause whatever unless said loss or 
damage s^hall be proved to hâve been caused by or to bave reSulted from tho 
fraud or gross négligence of said eompany or its servants ; nor in any event 
sliall said eompany be held liable beyond tlie sum of fifty dollars, at not ex- 
ceeding which sum tlie said property is hereby valued, unless a différent 
value is hereinabove stated. * * * " 

The goods were fuUy described in writing with the additional 
statement, "Value asked and not declared." The plaintiff had large 
expérience in shipping its product both by railroad companies and by 
express companies. It was entirely familiar with shipping receipts 
and bills of lading and had books containing the forms of varions 
companies, including the défendant. It had been in the habit of put,- 
ting valuations upon its express shipments, but changed its practice be- 
fore the shipment in question was made. Its shipping clerk read the 
bill of lading for this shipment, was asked by the defendant's agent 
whether he wished to put a valuation on the goods, and declined to do 
so. He knew that, if he did so, the amount of freight payable would 
be increased. The plaintiff's représentative on the Pacific coast had 
got the rate for this particular shipment, and had advised the plaintiff 
what it would be. 

Thus the agreement was deliberately made with full knowledge 
of ail the facts. The parties dealt with each other on perfectly fair, 
open, and even ternis. Although the valuation was obviously much 
below the real value, the plaintiff thereby got the benefit of paying 
less freight and the défendant the benefit of limiting, not its liability, 
but the amount of its liability for iiegligence. 

[1,4] There is nothing against public policy in the first clause above 
quoted. The fédéral courts recognize no différence between gross 
and ordinary négligence. Railway Co. v. Arms, 91 U. S. 489, 23 L. Ed. 
374. In ail cases négligence is f ailure to exercise the care appropriate 
to the circumstances of the particular case. Greater care is called for 
in transporting eggs than in transporting pig iron. Therefore-the 
clause, though it exempts the défendant from its liability as insurer, 
which is lawful, does not exempt it from the conséquences of its own 
fraud or négligence, which would be unlawful as against public policy. 
It remained liable for its négligence to the full amount agreed upon. 
Such a contract is valid in the fédéral courts. 

[2] The Suprême Court has definitely so decided in Hart v. Penn- 
sylvania Railroad Co., 112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed. 717. 
In that case 12 race horses were valued at $200 each, one of which 
was worth $15,000 and the others from $3,000 to $3,500 each. Mr. 
Justice Blatchford said: 
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"Although the horses, being race horses, may, aside from the bill of lading, 
hâve been of greater reul value thau that specifled in it, whatever passed be- 
tvveen the parties before tlie bill ot lading was signed was merged in the val- 
uation It fixed ; and it is iiot asserted that the plaintifï named any value, 
greater or less, otherwise than as he asseiited to the values named in the bill 
of lading by signing it. The presuuiption is conclusive that, if the liability 
had been assunied on a valuation as great as that uow alleged, a higUer rate 
of freight would hâve been charged. The rate of freight is indissokibly 
bound up vvlth the valuation. If the rate of freight named was the only one 
oifered by the défendant, It was because It was a rate measured by the val- 
uation expressed. If the valuation was fixed at that expressed, when the 
real value was larger, it was because the rate of freight named was meas- 
ured by the low valuation. The plaintiffi cannot claim a higher valuation on 
the agreed rate of freight. 

"It Is further contended by the plaintilT that the défendant was forbidden 
by public policy to fix a lirait for its liability for a loss by négligence at an 
amount less than the actual loss by sueh négligence. As a minor proposition, 
a distinction is sought to be drawn between a case where a shipper. on re- 
quirement, States the value of the property, and a rate of freight is fixed ac- 
cOrdingly, and the présent case. It is said that, while in the former case the 
shipper may be confihed to the value he so fixed, in the event of a loss by 
négligence, the same rule does not apply to a case where the valuation in- 
serted in the contract is not a valuation prevlously named by the shipper. 
But we see no Sound reason for this distinction. The valuation named wa.s 
the 'agreed valuation,' the one on which minds of the i)arties met, however 
it came to be fixed, and the rate of freight was based on that valuation, and 
was fixed on condition that such was the valuation, and that the liability 
should go to that extent and no further. * * * 

"The limitation as to value has no tendency to exempt from liability for 
négligence. It does not Induee waut of eare. It exacts from the carrier the 
measure of care due to the value agreed on. The carrier is bound to respond 
in that value for négligence. The compensation for earriage is based on that 
value. The shipper is estopped from saying that the value is greater. The 
articles hâve no greater value, for the purposes of the contract of transpor- 
tation, between the parties to that contract. The carrier must respond for 
négligence up to that value. It is Just and reasouable that such a contract, 
faii'ly entered into, and where there is no deceit practised on the shipper. 
.should be upheld. There is no violation of public policy. On the contrary, 
it would be unjust and unreasonable, and would be répugnant to the sound- 
est prinCiples of fair dealing and of the freedom of contracting, and thus in 
conflict with the public policy, if a shipper should be allowed to reap the 
beneflt of the contract if there is no loss, and to repudiate it in case of 
loss. * • * 

"The plaintifï did not, in the course of the trial, or by any request to in- 
struet the Jury, or by any exception to the charge, raise the point that he did 
not fully understand the terms of the bill of lading, or that he was induced 
to sign it by any fraud or under any misapprehension. On the contrary, he 
offered and read in évidence the bill of lading, as évidence of the contract on 
which he sued. 

"The distinct ground of our décision in the case at bar is that where a con- 
tract of the kind, signed by the shipper, is fairly made, agreeing on the valu- 
ation of the property carried. with the rate of freight based on the <'ondition 
that the carrier assumes liability only to the extent of the agreed valuation, 
even in case of loss or damage by the négligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing a due proportion 
between the amount for which the carrier may be resiwnsible and the freight 
he receives, and of protecting himself against extravagant and fanciful val- 
uations. Squire v. New York Central E. R. Co., 98 Mass. 239, 245 [93 Am. 
Dec. 162], and cases there cited." 

There can be no objection to a carrier's using printed bills of lading- 
which fix a value for ail packages unless a greater value is stated by 
the shipper and more freight paid. If it could not do this, a negotia- 
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tioh and a chaffering would be necessary as to tHe value of each article 
tendered for shipment whose f reight depended at ail upon value, bef ore 
the document could be delivered. A satisfactory or profitable trans- 
action of business would be impossible. In the présent case, however, 
as in the Hart Case, the shipper gave his positive assent, 

The plaintiff in error relies upon Calderon v. Atlas Co., 170 U. S. 
272, 18 Sup. Ct. 588, 42 L. Ed. 1033, and The Kensington, 183 U. S. 
263, 22 Sup. Ct. 102, 46 L. Ed. 190. They are not applicable. In the 
Calderon Case the bill of lading, as construed by the Suprême Court, 
exempted the carrier from any liability whatever for packages over 
the value of $100 each. Mr. Justice Brown recognized the right of 
the carrier to limit his liability : 

"Aetlng upon thls view, it was held that the liability of the respondent was 
limited to $100 per package, toUowlng In this particular the rullngs of thls 
court in Rallroàd Company v. FralofE, 100 U. S. 24, 27 [25 U Ed. 531], and 
Hart V. Pennsylvania.Rallroad, 112 U. S. 331 [5 Sup. Ct. 151, 28 L. Ed. 717], 
and the prindple announced in Magnin v. Dinsmore, 56 N. ï. 168 ; s. c, 62 N. 
Y. 35 [20 Ani. Rep. 442] ; s. c, 70 N. Y. 410 [26 Am. Rep. 608], Wescott v. 
Fargo, 61 N. Y. 542 [19 Am. Bep. 300], and Graves v. Lake Shore & Mieh. 
Southern Raiïroad, 137 Mass. 33 [50 Am. Rep. 282]. In this last case tho 
rule ohtainihg' in this court is adopted to Its full extent by the Suprême Ju- 
dlcial Court of Massachusetts. In thèse cases it was held to be compétent 
for carriers pf passengers or goods, by spécifie régulations brought distlnctiy 
to the notice of the passenger or shipper, to agrée upon the valuation of the 
property carrled, with a rate of freight bàsed on the condition that the car- 
rier assumes liability only to the extent of the agreed valuation, even in c-ase 
of loss or damage by the négligence of the carrier, and that such contracta 
will be upheld as a lawf ul method of securing a due proportion between the 
amount for which the carrier may be responslble and the freight he receives, 
and of protecting himsfelf agalnst extravagant and fànciful val nations. See. 
also, Ballon v. Earle, 17 R. I. 441 [22 Atl. 1113, 14 U R. A. 433, 33 Am. St 
Rep. 881]; Richmond & Banville Raiïroad v. Payne, 86 Va. 481 [10 S. E. 749, 
6 L. R. À. 849] ; J. J. Douglas Company v. Minnesota Transportation Oo., 62 
Minn. 288 [64 N. W. 899, 30 L. R. A. 860].» 

But he went on to say that the contract properly construed relieved 
the carrier of any liability whatever, which was, of course, void : 

"In this casé the contract is one prèpared by the respondent itself for the 
gênerai purposes of its business. Witii every opportunity for a choice of lan- 
guage, it used a form of expression wliich cléarly indicated a désire to ex- 
empt Itself altogether from liability for goods exceedlng $100 In value per 
paCkage, and it bas no right to complain if the courts hold It to bave in- 
tended what it so plainly expressed. If the language had been am'nguous, 
vce might hâve glven it the construction contended for, which probably con- 
forms more nearly to the clause ordinarily, inserted tn such cases, but such 
ianguage is too cléar to admit of a doubt of the real meaning." 

In the Kensington Case the limitation was held invalid because the 
alternative offered to the passenger of a higher valuation for a higher 
freight was that she should ship her baggage under a bill of lading. 
This would hâve brought it within the Harter act (Act Feb. 3, 1893, c. 
105, 27 Stat. 445 [U. S._ Comp. St. 1901, p. 2946]), which relieves the 
carrier from any liability for errors of navigation or management 
by its servants and so was unfair. The words with which Mr. Justice 
White concluded his opinion show that the court did not intend to 
départ from its ruling in the Hart Case, supra: 
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"In view of the nature and duration of the voyage, of tbe circumstancea 
which may be reasonably deemed to environ transatlantic eablii passengers, 
and the objects and purposes whieh it may also be justly assumed the per- 
sons who uudertake sueh a voyage hâve in view, \ve thlnk tbe arbitrary lim- 
itation of 250 francs to each passenger, unaccompanied by any right to in- 
crease the amount by an adéquate and reasonal)le proportional payment, was 
void. It is therefore unneeessary to décide wbether tbe ticket delivered and 
recelved, under eircumstances dlsclosed by the record, gave rise to a contract 
embracing tbe exception to tbe carrler's liability, whieh were stated on the 
ticket. We Intlmate no opinion on the subject." 

[3] It is also suggested that the fixing of a value lower than the 
real value is in violation of section 10 of the Interstate commerce act of 
February 4, 1887 (chapter 104, 24 Stat. 382), as amended (Act March 
2, 1889, c. 382, § 2, 25 Stat. 857 [U. S. Comp. St. 1901, p. 3160]), but, 
being the same for ail shippers, there can hardly be said to be any 
discrimination. 

This court is definitely committed to the proposition that a common 
carrier may by contract limit the amount of his liability for his négli- 
gence. Bachman v. Clyde Steamship Co., 152 Fed. 4Ô3, 81 C. C. A. 
529; Hohlv. Norddeutscher Lloyd, 175 Fed. 544, 99 C. C. A. 166. 
And we think it would be in the highest degree violative of public 
policy to permit a shipper who has pecuniarily benefited by the valua- 
tion he has deliberately agreed upon to repudiate his agreement and 
recover against the carrier on a higher valuation. The judgment is 
afïïrmed. 

NOYES, Circuit Judge (dissenting). In upholding the right to con- 
tract many courts hâve gone so far as to rule that a common carrier 
may even stipulate for exemption f rom responsibility for its own négli- 
gence. But the Suprême Court of the United States has never accepted 
this view. In a séries of décisions beginning with the great case of 
Railroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 627, it has con- 
sistently held that any contract which excuses a common carrier from 
négligence in the performance of its duty is contrary to public policy 
and void. 

The principles of public policy involved are broad. The law as 
administered by the fédéral courts will not permit a common carrier 
to abandon its obligations to the public. Still it has been contended 
that, while thèse considérations would f orbid a carrier from altogether 
relieving itself from liability, they should not prevent it from exempt- 
ing itself if it oflfer the shipper the alternative of paying a greater rate 
and obtaining full liability. But the Suprême Court of the United 
States in Calderon v. Atlas Steamship Co., 170 U. S. 272, 282, 18 Sup. 
Ct. 588, 592, 42 L. Ed. 1033, after saying that contracts for exemption 
from ail responsibiHty hâve been repeatedly held by it invahd as at- 
tempts to put ofï the essential duties resting upon carriers, said : 

"The difiiculty Is not removed by the fact that the carrier may render hlm- 
self liable for thèse goods, If 'bills of lading are signed therefor with tbe 
value therein expressed, and a spécial agreement is made.' " 

See, also, The New England (D. C.) 110 Fed. 415, 419. 
So it has been contended that, while a carrier may not stipulate for 
its absolute release from liability for négligence, it may limit its liability 
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to a certain sum in case of loss. But the weiglit of authority in tliis 
country is undoubtedly to the effect that the same principles of pubHc 
policy which condemn total exemptions condemn siich partial exemp- 
tions, and that such limitations, as distinguished from agreed valua- 
tions, are invalid. See Hutchinson on Carriers, § 250. 

It is upon the theory of an agreed valuation that the majority of 
the court décide this case. It is said that the parties agreed that the 
valuation of property obviously worth about $15,000 was $50, and 
consequently that no more was recoverable, although the property 
was destroyed by the defendant's négligence. 

Unquestionably the law makes a distinction between agreed valua- 
tions and mère limitations, and sustains the former. When shipper 
and carrier make a fair valuation pf property offered for transportation 
with a rate of freight based thereon, a contract releasing the carrier 
from liability beyond the agreed amount will be sustained. Such 
agreements permit an adjustment of rate to liability and protect the 
carrier from fanciful and extravagant valuations. In the case of ar- 
ticles of doubtful or uncertain value, every presumption should be 
in favor of the valuation agreed upon. But the principle should not, in 
my opinion, be extended further. It is only because such agreements 
présent a meeting of the minds of the parties as to the fair value of the 
property, as distinguished from an arbitrary limitation of liability, 
that they escape condemnation by those considérations of public policy 
which we hâve noticed. I cannot concur in holding that a fîctitious 
valuation, known by both parties to hâve no relation whatever to the 
real value of the property, is within the governing principle. In my 
opinion a valuation of $50 upon $15,000 worth of property- — of known 
value to both carrier and shipper — is not a valuation at ail, but is an 
arbitrary and unreasonable limitation in the guise of a valuation. If 
$50 can be sustained as a valuation of this property, any sum may be 
named as the value of any property. While public policy déclares 
that agreements which relieve a carrier from the effects of its négli- 
gence "are contrary to the fundamental principles upon which the 
law of carriers was established," nevertheless such exemption may be 
obtained by going through a form of words — by "valuing" the most 
valuable article at a penny! 

Moreover, the opinion of the majority not only says that the "valu- 
ation" in this case escapes the condemnation of principles of public 
policy, but goes further, and states that it would be in the highest de- 
gree violative of those principles to permit a shipper to recover the 
full value of his property in the face of such a "valuation." But 
precisely the same thing could be said in the case of a shipper who 
enters into an agreement with a carrier, in considération of a reduced 
rate of freight, to release the carrier from ail liability for négligence. 
It has never been held inimical to public policy to permit a shipper to 
repudiate such an agreement although deliberately entered into for 
value. On the contrary, as we hâve seen, public policy requires such 
répudiation. The controlling considération is not one of private right, 
but of public interest. 

The décision of the majority is based upon the opinion of the Su- 
prême Court in Hart v. Pennsylvania Railroad Co., 112 U. S. 331, 5 
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Sup. Ct. 151, 28 L. Ed. 717, the gist of which, as I view it, is con- 
tained in the f oUowing paragraph : 

"The distinct ground of our décision in the case at bar is that where a 
contract of tUe kind signed by the shipper is fairly made, agreeing on the 
valuation of tlie property curried, vvith the rate of freight based on the con- 
dition that the carrier assumes liability only to the extent of tlie agreed val- 
nation, even in case of loss or damage l>y négligence of the carrier, tlie con- 
tract will be upheld as a proper and iawful method of securing a due propor- 
tion between the auiount for which the carrier may be responsible and the 
freight he reçoives, and of protccting himself against extravagant and fanci- 
ful valuations." 

As I construe this language, it states the rule already noted: That 
a fair valuation — a valuation "fairly made" — between shipper and 
carrier will be sustained. While the language of some parts of the 
opinion is broad, I find nothing to indicate an intention upon the part 
of the Suprême Court to départ from those principles governing car- 
riers which it had previously consistently maintained. There was not 
in the Hart Case a fictitious "valuation" — an arbitrary sum having 
no relation whatever to the real value of the property. The valuation 
in the receipt of $200 was undoubtedly a fair average valuation of a 
horse, and race horses which, probably more than any other class of 
property, are susceptible of "extravagant and fanciful valuations," 
were shipped under it. The Suprême Court apparently held the valua- 
tion bona fide and sustained it for that reason. If the amount stated 
in the présent receipt had been a fair average valuation of an auto- 
mobile — say $1,000 — and thèse machines, although of greater value, 
had been shipped under it, there would be far more ground for con- 
tending that the décision in the Hart Case is applicable hère. In view 
of the facts, the décision in that case seems not inconsistent with the 
views already expressed. ^ 

For thèse reasons I am constrained to dissent in this case. I do 
so with diffidence and reluctance. The majority opinion is able, and 
I appreciate that it is in accordance with the trend of the décisions 
in this court. But, if the principles of public policy which condemn 
agreements whereby carriers seek to put off their obligations to the 
public and exempt themselves from the conséquences of their négli- 
gence means anything of substance, I strongly feel that they should 
be given an application broad enough to accomplish something. It 
would be better, as it seems to me, to hold that carrier and shipper 
may enter into such agreements as they see fit than to deny the right 
to make a direct contract and permit the same resuit to be accomplished 
by indirection. It would be better to deny the existence of con- 
sidérations of public policy than to insist that they are sound and 
while still insisting expressly approve an obvions and deliberate éva- 
sion of them. 

In my opinion there was error in the judgment of the Circuit Court. 

1 The décision of this court in Hohl v. Norddeutscher Lloyd, 175 Fed. 544, 
90 C. 0. A. 166, is in my opinion distinguishable from the présent case, in 
that there the value of the property T?as concealed. The shipment was a 
closed package containing bosiery. In the présent case the value of the auto- 
mobiles was well known. 
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RADIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit AprU 10, 1911.) 

No. 195. 

1. CoNSPiEACT (§ 47*) — Pbosecution foe— Evidence— Inferencbs. 

If tlie proof in a prosecution for conspiracy shows a previous meeting 
and a concert of action thereaf ter, eacU of the parties doing some act 
contributing to aecomplish an unlawful purpose, a jury is justified In 
fludiiig that tliey were conspiring together to accomplish tliat purpose. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107; 
Dec. Dig. S 47.*] 

2. Bankbuptct (§ 485*) — Concealment of Pkopebtt by Bankbupt— Indict- 

MENT. 

Under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), maldng It a 
crime to conspire to commit an offense against tlie United States, an in- 
dictnient will lie for a conspiracy that a banlirupt shall Unowingly and 
fraudulently conceal from hls trustée property belonglng to his esta te, 
whieh Is made a criminal offense by Bnikr. Act July 1, 1898, c. 541, S 
29b (1), 30 Stat. 554 (U. S. Oonip. St. liX)l, p. 3433), and sueh conspiracy 
niay be eutered into prior to the banltruptcy, in contemplation of hank- 
ruptcy ; and défendants may be convicted, although it is not alleged nor 
proved that a trustée was actually appolnted, where the évidence war- 
rants a fluding that the conspiracy was so successfully carried out that, 
when the bankruptey prociàèdings were instituted, the bankrupt's prop- 
erty bad air béen removed beyond the jurisdictlon of the court, so that 
the appointment of a trustée would hâve been a useless foruiiility. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. { 485.*] 

3. WiTNBSSES (S 270*) — Tbia]>-Dismjssal of Witness. 

Where none pf the testimony of a witness bad been material to any 
issue, and he was being cross-examined on wholly irrelevaut matters, it 
was within the right of ttie judge to dismiss hlm from the stand. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 926, 955-957 ; 
Dec. Dig. § 270.*] 

4. Cbiminal Law (§ 554*) — Evidence-^TEbtimont of Codefendants. 

Where défendants, charged with conspiracy, are being tried together, 
and they take the stand in their own behalf, thelr testimony is to be 
trented like that of any other witness, and may be consldered for ail 
purposes. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1255, 1256; 
Dec. Dig. § 554.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Matthias Radin, 
Abraham Minsky, and others. From a judgment of conviction, de- 
fendants Radin and Minsky bring error. Affirmed. 

Judgment was entered upon the verdict of a jury flndlng défendants above 
nauied guilty under section 5440 of the U. S. lievlsed Statutes (U. S. Comp. 
St. 1901, p. 3670) of conspiracy to conceal the property of H. Felnberg & Son, 
bankrujJts, from thelr trustée under section 29b of the bankruptey act. The 
défendants Herman Felnberg and Samuel Medlin were convicted and flned 
respectlvely $100 and $500; they havé not appealed. Radin was sentenced 
to pay a fine of $1,000 and imprisonment for one year and Minsky to pay a 
fine of $500 and imprisonment for five months. The indlctment against Is- 
abelle Minsky, the wife of Abraham Minsky, was dismlssed. 

The indlctment as found contained two counts, the flrst relating to a con- 
spiracy alleged to hâve been formed on the 29th of October, 1908, and the 

•For other cases see «ame topic & { mumbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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second to a conspiracy formed on the 5tli of November, 1908. At the close 
of the gcvernment's case it elected to go to the Jury on the flrst count and 
the second count was dismissed as to ail of the défendants. The trial com- 
menced on the 7th of October, 1909, and was concluded on the 27th of the 
same month, oecupying 16 court days. Two counsel appeared for the prose- 
cutlon and five for the défendants. 

Boothby, Baldwin & Hardy (Ernest E. Baldwin, o£ counsel), for 
plaintiffs in error. 

Henry A. Wise, U. S. Atty., and Félix Frankfurter, Asst. U. S. 
Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The first count of the indictment upon 
which Radin and Minsky (hereafter called défendants) were convicted 
charges, in substance, that on the 29th day of October, 1908, Herman 
Feinberg and his son Henry were doing business in furs and skins at 
48 East Tenth street, New York, and also in London. England, under 
the firm name of H. Feinberg & Son, the father taking care of the 
New York branch and' the son, Henry Feinberg, the London branch. 
That on said day Herman Feinberg, having a large quantity of furs 
and skins on the premises of the firm in New York, received informa- 
tion from London that the firm was in business difficulties and there- 
after the défendants above named, together with Herman Feinberg, 
Samuel Medlin, Isabelle Minsky and others, contemplated, anticipated 
and planned that Herman Feinberg should commit an act of bank- 
ruptcy by removing from the firm's premises and concealing the said 
furs and skins with intent to defraud the firm's creditors. That the 
parties above named also contemplated, anticipated and pianned that 
an involuntary pétition in bankruptcy should be filed and the said 
Herman and Henry Feinberg should be adjudicated bankrupts and a 
trustée should be appointed of their estate in bankruptcy. The in- 
dictment further charges that the persons above named, in the cir- 
cumstances as stated, wilfully and unlawfully conspired to commit an 
offense against the United States by corruptly and fraudulently agree- 
ing that Herman Feinberg knowingly and fraudulently should conceal, 
while a bankrupt, from the trustée of his estate in bankruptcy, the 
said furs and skins and the money which might be l'cceived from a 
sale thereof together with other property and choses in action which 
belonged to the said firm. 

The indictment further charges that to effect the object of the con- 
spiracy the said conspirators, on the 30th of October and the Ist day 
of November, 1908, took part in the removal of furs and skins be- 
longing to the said firm from 48 East Tenth street and shipped a por- 
tion thereof to Canada, well knowing that said goods would in due 
course belong to the estate in bankruptcy of the said H. Feinberg & 
Son. That in order to efliect the object of the conspiracy certain of 
the conspirators removed books of account from the firm's place of 
business, that Herman Feinberg went to Jersey City on November 
2nd and remained there for four weeks and that when the receiver in 
bankruptcy went to No. 48 East Tenth street to take possession of the 
bankrupts' property he was in formed by one of the conspirators that 
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the furs and skîns on the prémises didnotbelong to the éstate in bânk- 
ruptcy. 

The évidence tended to establish the truth of thèse allégations. We 
do not regard it necessary to review the testimony in détail because 
it can hardly be questioned that if the jury credited the witnesses 
called by the prosecution, they were entirely justified in finding that 
when it became évident that the firm of H. Feinberg & Son was in 
financial straits Radïn and Minsky, with the other défendants, con- 
spired togefher to prevent the firm's creditors from receiving any of 
the firm's property. _ 

Bankruptcy was anticipated and means were taken to prevent any 
stock or accounts from coming into the cbntrol of the court in bank- 
ruptcy. Feinberg went into hiding in New Jersey where process could 
not reach him. llie books were removed and the bookkeeper secreted 
herself. A fictitious company was created to which part of the stock 
was transferred and Minsky went to Canada as the agent of this Com- 
pany and sold goods there which had been shipped from New York. 
The accounts were assigned and collected by the conspirators, Radin 
receiving the assignment of several. In short, when the conspiracy 
had concliided its preliminary activities, the assets of the firm had. 
substantially disappeared, nothing tangible was in sight; if the cred- 
itors recovered the property which had been transferred it could only 
be at thè end of protracted litigation. 

We do not, of course, intend to say that the testimony tending to 
show the conspiracy and the overt acts thereunder was not disputed. 
There were sharp conflicts on many of the essential issues, but the 
jury were justified in determining them in favor of the government. 

The évidence was largely presumptive. The agreement was not re- 
duced to writing and signed by the conspirators. It was not proved 
by direct oral évidence. From the nature of the case such proof was 
impossible. Conspiracies are not forifted in that way. Conspirators 
do not go out upon the public highways and proclaim their intention. 
They accomplish their purpose by dark and sinister methods and must 
be judged by their acts. 

[1] If the proof shows a previous meeting and a concert of action 
thereafter, each of the parties doing some act contributing to accom- 
plish an unlawful purpose, a jury is justified in finding that they were 
conspiring together to accomplish that purpose. One who commits an 
unlawful act knowing that it is unlawful cannot be heard to say that 
he did it with innocent intent. The law présumes that every sane per- 
son intends the necessary conséquences of his acts. If the jury be- 
lieved that the défendants did the acts sworn to by the witnesses for 
the prosecution they were justified in drawing the conclusion that a 
conspiracy existed. 

The trial judge, during a charge which stated impartially the con- 
flicting évidence and the déductions to be drawn therefrom, asked 
the jury to answer the following question : 

"Was tliere an agreement to do what was done with Intent to conceal 
Feinberg's goods and property t'rom such trustée in bankruptcy as might be 
appoluted thereafter?" 
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The jury answered the question in the affirmative and as there is 
no reason for setting their verdict aside, we must consider the ques- 
tions of lavv which will be discussed hereafter in the hght of the facts 
as found, viz., that a conspiracy existed to conceal Feinberg's goods 
from a trustée who might be appointed in the future and that pursu- 
ant to such conspiracy they wQve so concealed. 

[2] The most important question, and the one which has given us 
the greatest concern, arises under the first proposition argued by the 
défendants. It is asserted that : 

"The indictment is defective in that there is no allégation that the alleged 
conspiracy was coutinued and persisted in after the appointmeut of a 
trustée." 

It is true that there is no such averment and no proof was offerèd 
of the appointment of a trustée, indeed, at the argument, it was ad- 
mitted, ore tenus, that no trustée was appointed. What exigency re- 
quired the finding of this indictment at a time when it could not be 
alleged that a trustée had been appointed and that the conspiracy was 
a continuing one as to him, we, of course, do not know. It would 
seem, however, that the risk of having so perplexing a question in the 
record might easily hâve been avoided if the, apparently, simple pré- 
caution had been taken of procuring the appointment of a trustée be- 
fore the finding of the indictment. 

In approaching this question it is well to bear constantly in mind 
that this is an indictment under section .5440 of the Revised Statutes 
and not under section 29b of the bankruptcy act. 

Section 5440 Is as follows : 

"If two or more persons conspire either to commit any offense against 
the United States or to defraud the United States in any nianner or for any 
purpo.se, and one or more of such parties do any act to effiect the object of 
the conspiracy ail the parties to such conspiracy shall be liable to a jienalty 
of not more than ten thousand dollars, or to imprisonment for not more than 
two years or to both fine and imprisonment in the discrétion of the court." 

Section 29b is as follows : 

"A persion shall be punished by imprisonment for a period not to exceed 
two years, upou conviction of the offense of having knowingly and fraudu- 
lently (1) concealed while a banlvi-upt, or after his discharge, from his trustée, 
any of the property belonging to his estate in bankruptcy." 

The words "any offense against the United States" in section 5440 
hâve been construed to include any offense made a crime by the laws 
of the United States. It, therefore, makes it a crime for two or more 
persons to conspire that a bankrupt shall knowingly and fraudulently 
conceal from his trustée property belonging to his estate in bankruptcy. 

Of course this conspiracy may be entered into prior to the bank- 
ruptcy; to hold otherwise would emasculate the statute and render it 
abortive in its application to the bankruptcy act. After the bankrupt's 
property is in the hands of the court it would be well nigh impossible 
to carry out such a conspiracy as is hère .shown. This court has held 
that the statute applies to a conspiracy formed in contemplation of 
bankruptcy. Cohen v. United States, 157 Fed. 651, 85 C. C. A. 113. 
See, also, Alkon v. United States, 163 Fed. 810, 90 C. C. A. 116. 
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An îndictment charging such a conspiracy does not and cannot con- 
tain an averment that a trustée was appointée when none has been 
appointed. It is a familiar rule that the pleadings must conform to the 
facts and the proof to the pleadings. If the appointment of a trustée 
be an essential ingrédient of the offense it is necessary to allège it, and 
this is impossible where none has been appointed. If, on the other 
hand, a trustée be subsequently appointed, proof of the fact might 
successfully be prevented on the ground that nothing of the kind is 
alleged. What, then, is to be done with a case where the proof shows 
that a conspiracy was formed before bankruptcy, but in contempla- 
tion thereof, and its members were so successful in doing acts to ef- 
fect the object of the conspiracy that nothing of the bankrupt's esrate 
is left for his creditors ? 

No reason exists for a trustée in such circumstances. He might be 
appointed, it is true, but it would be a vain act ; as well might an ad- 
ministrator be appointed for a deceased person who has left nothing 
but debts. From a practical viewpoint the existence of the trustée 
in no way affects the guilt or innocence of the conspirators. His ap- 
pointment is not an ingrédient of the crime which relates to a con- 
spiracy to conceal the goods so effectually that no trustée will ever be 
needed. 

If the contention of the défendants be correct we hâve the strange 
anomaly of défendants who hâve entered into a conspiracy to enable 
the bankrupt to conceal his property and who hâve succeeded so com- 
pletely that not a vestige of his property remains, going scot free; 
and other défendants, who hâve entered into an identical conspiracy, 
being imprisoned, for the reason that they failed to conceal the bank- 
rupt's entire property, thus making the appointment of a trustée nec- 
essary. 

The government is not seeking to punish Feinberg for concealing, 
while a bankrupt, property belonging to his estate from his trustée, 
but is seeking to punish the défendants for conspiring that he should 
conceal his property from his trustée and thereby defraud his cred- 
itors. This question was decided in accordance with the contention 
of the government in U. S. v. Cohen (C. C.) 142 Fed. 983, where 
Judge Holt says: 

"The true test Is: Could a conviction be had If no bankruptcy proceedings 
were ever begun? I think it could if in addition to the organisation of a 
conspiracy any of the parties to it dld any act to effect the object of the 
conspiracy." 

As the indictment in that case alleged the appointment of a trustée 
this court did not deem it necessary to pass upon the proposition above 
stated. 

We are, however, of the opinion that it was not essential in the case 
at bar that the indictment should allège, or the proof show, that a. 
trustée was actually appointed. This proposition is, we think, estab- 
lished by inévitable déductions from decided cases. In the Alkon 
Case, supra, the indictment charged a conspiracy entered into between 
the défendants on May 1, 1906, to conceal the goods purchased by one 
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of them and stored and hidden by the other. The indictment alleged 
that after this was done the purchaser was to file a fraudulent pétition 
in bankriiptcy and that after the adjudication and appointment of a 
trustée he was to conceal from the trustée the property so purchased 
and hidden by the conspirators. The indictment charged further that 
on November 16, 1906, the purchaser, in pursuance of the conspiracy, 
fîled a fraudulent pétition in bankruptcy. There was there, as hère, 
no allégation of existing bankruptcy at the date of the conspiracy, 
and, of course, there could not be such an allégation as the bankruptcy 
did not occur until more than six months thereafter. The court said 
of the conspiracy : 

"It included an inteiit to continue tlie coneealment until after Barusli 
became a bankrupt, and it was : ike ail conspiracies in that it related to 
soniething in futuro. ïhe plaintif! in error cites no case in support of Lis 
position ; and in coninioii witli tlie Circuit Cimrt of Appeals for the Second 
Circuit, in Cohen v. i::nited States, 157 Fed. (151, 654, 83 C. C. A. 113, it does 
not occur to us tliat there is anything in x>i"iuciple or on authority which 
invalidâtes the indictment on this account." 

This décision was followed in U. S. v. Young-Holland Co. (C. C.) 
170 Fed. 110. 

The scope of the conspiracy section is clearly explained in William- 
sonv. U. S., 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278, where the 
indictment charged a conspiracy to suborn perjury. The court says: 

"But the proposition whoUy faits to give effect to the provisions of the 
conspiracy statute (Rev. Stat. § 5440), which clearly renders it criminal for 
two or more persons to conspire to commit any offense against the United 
States, provided only that one or more of the parties to the conspiracy do 
an act towards effecting the object of the conspiracy. In other words, al- 
though it be conceded, merely for the sake of argument, that an attempt by 
one person to suborn another to commit perjury may not be punishable 
under the criminal laws of the United States, it does not follow that a con- 
spiracy by two or more persons to procure the connnission of perjury, which 
embraces an unsuccessful attempt. is not a crime punishable as above stated. 
ïhe conspiracy is the offense which the statute deflnes without référence to 
whether the crime which the conspirators hâve conspired to commit is con- 
sunuiiated." 

The case of Reg v. Banks, 12 Cox, C. C. 393, is cited by both par- 
ties but seems to us to aid the contention of the government. The 
court sustained an indictment charging a conspiracy to murder a child 
not born at the date of the conspiracy. The court told the jury that 
it was for them to say whether an agreement actually existed between 
Leah and Elizabeth Banks to destroy the child when born, and if they 
found that an agreement actually existed either before or at the time 
of the birth to destroy the child "somehow," it was not necessary that 
the means of destruction should bave been agreed upon. As to the 
third count which stated in détail the facts regarding the conspiracy 
the court ruled: 

"That it showed an object in the mind of each prisoner sufficiently proxi- 
mate to the subject of the conspiracy ; and that the overt acts charged not 
belng a material part of the count, it was unnecessary to consider their ef- 
fect" 
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in the Banks Case the conspiracy was to murder a human being 
not then in existence. In the case at bar the conspiracy was to de- 
f raud a trustée not then in existence. It is argued that : 

"The child would, in due course of nature be born within a short tlme and 
therefore capable of boing killed pursuant to the agreeuient." 

But it might with equal plausibihty be argued hère that: 

"The trustée would In due course of bankruptcy be appointed and there- 
fore capable of heing cheated pursuant to the agreement." 

When the conspiracy was formed in the Banks Case the child had 
not been born, might never be born or might be born dead. The 
object of the conspiracy was not possible of attainment when the con- 
spiracy was entered into, it might never be possible. The carrying 
out of the crime depended upon a contingent future event. If that 
event happened the crime might be committed, otherwise not. Never- 
theless as the défendants conspired to commit a crime which might be 
possible in the future though impossible at the time of the conspiracy, 
the court held that they could be punished not for murder but for the 
conspiracy to commit murder. 

In Commonwealth v. Rogers, 181 Mass. 184, 63 N. E. 421, it was 
held that a conspiracy to procure persons to vote at a caucus who 
were not entitled to vote there, might be completed before any of the 
persons had been agreed upon and that the particular nature of the 
disqualification of said persons was not material and need not be al- 
leged or proved. At page 189 of 181 Mass., and page 424, of 63 
N. E., Chief Justice Holmes: — now Mr. Justice Holmes — says: 

"It is said that the first count is had because it does not show how the 
persons whom the défendants conspired to procure to vote were not entitled 
to vote. The allégation embraces persons unknown so that the requirement 
is impossible, and this illustrâtes the fact that such a conspiracy might be 
completed before any of the persons to be procured had been agreed upon. 
Kut it follows froni that fact that the particular nature of the disqualiflca- 
tlou is in no way material to the offense." 

It is true that the précise point hère in issue lias not, so far as we 
are informed, been passed upon except by Judge Holt in the Cohen 
Case and it may be urged, strictly speaking, that what was there said 
was obiter. We think, however, that the contention of the government 
is sustained by the reasoning of the cases cited and the principles which 
govern the administration of the criminal law. In brief and plain 
language, the crime charged is conspiracy te defraud the bankrupt's 
creditors by concealing his property so that his trustée cannot reach it. 
When that conspiracy was entered into and the bankrupt's property 
was hidden and sent out of the country so that a trustée could not 
rèach it the crime was consummated. We see no reason for giving 
to the law a construction so strained and technical as to permit the 
perpetrators of such an iniquity to escape. 

If we understand the second point urged by the défendants it is 
that the indictment is defective because it originally contained two 
counts charging two separate conspiracies entered into on différent 
dates and that as the "other persons unknown" with whom the défend- 
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ants conspired are not alleged to be the same in each count they, may 
hâve been différent persons and, therefore, there was nomutuality of 
défendants in the two counts. 

We do not consider it necessary to discuss this question because it 
is académie. The second count was dismissed as to ail of the défend- 
ants and the case is before us solely on the first count. There is no 
pretense that testimony was introduced under the second count that 
was not equally compétent under the first count. In légal effect it is 
precisely as if the indictment, as found, contained but one count and 
it is idle to speculate upon what might be the resuit if it now contained 
two counts. 

[3] Prejudicial error is asserted based upon the action of the court 
in dismissing the witness Kaiffe Jaffe who was called by the défend- 
ant Radin to establish an alibi. He testified that on Sunday, Novem- 
ber Ist, he saw Radin a little after 9 o'clock and was with him "until 
after 10 o'clock ; more than an hour." This was intended to contra- 
dict the testimony for the prosecution that Radin was at Feinberg's 
store on that Sunday morning at about 1 1 :30. Jaffe's testimony did 
not prove an alibi and he might hâve been safely dismissed at this 
point but, apparently, the temptation to cross-examine was too strong 
to be resisted. He was first cross-examined by the United States At- 
torney and then by Mr. Levy, who appears on the record as counseî 
for Feinberg and Isabelle Minsky, who do not appeal. It was during 
Mr. Levy's examination that the ruling complained of was made. The 
examination drifted away to inconsequential and immaterial matters 
and at the time in question counsel was endeavoring to ascertain the 
exact date when Jaffe was admitted to the bar. The following is 
what occurred : 

"Q. Well, the great event of yoiir lifo was your aduiiw.sion to tlie bar, was 
it notV A. Yes, auci it was in Deceinber. 

"Q. And can't yen tell me that date? A. No. 

"Q- Why can't youV 

"The Court: Mr. Levy, you need not proeeed. I do not tliink this witness 
needs further examination. Any member of the har whose professional life 
is less than a year old who does not know the date when he was admitted 
to praetlce in his ehosen profession may leave the witness stand. 

"Mr. Baldwin: I siniply want to note an objection and e.xception on the 
part of the défendant Radin. 

"(The witness left the stand.)" 

While we might wish that the action of the court had been less 
abrupt we cannot think that any prejudicial error was committed for 
the following reasons : 

First, it was évident that the time of the court and jury was being 
wasted in an irrelevant and useless inquiry. It is the right and duty 
of the trial judge to confine the testimony to the issues involved and 
to limit cross-examination when it is persisted in improperly. The 
court's remarks were tantamount to saying : 

"It seems to me that fhis witness has been interrogated sufRciently." 

Second, the counsel for Radin had established the fact that Radm 
was in a barber shop an hour and a half before it was alleged he was 
at Feinberg's store and had turned the witness over for cross-examina- 
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tion and the United States Attornéy had finished hîs examînatîon. 
The ruiing of the court occurred af ter every relevant inquiry had been 
exhausted and the counsel for Radin did not suggest that he had any 
further questions to ask. Indeed, it would seem that it was for the 
interest of his client that the examination should be terminated as 
quickly as possible. 

Third, the testimony of Jaffe did not cover the time when Radin 
Was alleged to hâve been in Feinberg's store and as the action of the 
court could only affect this testimony we do not see how the défendant 
Radin is injured. If the court had said directly that Jaffe had not 
established an alibi he would hâve been well within his privilège as a 
fédéral judge. 

[4] We see no error in permitting the counsel for Feinberg and 
Medlin to cross-examine the défendant Radin or in the court's re- 
fusai to instruct the jury that they could not consider the testimony of 
any of the défendants for or against any other défendant. Thèse con- 
spirators were properly tried together, they had a right to take the 
stand in their own behalf and having donc so they must be treated as 
other witnesses are treated. Benson v. United States, 146 U. S. 325, 
13 Sup. Ct. 60, 36 L. Ed. 991. 

Other exceptions hâve been argued but we do not deem it neces- 
sary to discuss them: it is sufficient to say that none relates in our 
judgment to a réversible error. Considering the complicated charac- 
ter of the issues presented, the mass of testimony and the time con- 
sumed, the record is unusually free from exceptions presenting debat- 
able questions. 

The judgment is affirmed. 



OAMPFIELD V. SADER et al. 

(Circuit Court of Appeals, Slxth Circuit June 6, 1911.J 

No. 2,095. 

1. Damages (§ 120*) — Bkeach— Measurb ov Damages. 

Wtiere plaiiitllïs hnd coutracted to furnisb défendant the lumber 
required under a building contract, but, lumber having advanced in 
price, refused to make further deliveries unless défendant would pay 
the advaute, the fact that défendant refused to do so did uot preclude 
him from recovering, as damages for breach of the contract, the loss 
from delay In obtaining the lumber elsewhere, since he was under no 
obligation to accept it from plaintiffs under the conditions attached 
to their offer which would hâve required him to waive the breach of 
the coutract. 

lEd. Note. — For other cases, see Damages, Cent. DIg. §§ 291-305; Dec. 
Dig. § 120.*] 

2. Damages (§ 163*) — Action tob Beeach— Matteb in MrriGATioN of Dam- 

ages— Bubden OF PliOOF. 

The party chargeable wlth breach of a contract bas the burden ot 
provins facts in mitigation of damages. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 454-459 ; Dec. 
Dlg. I 163.*] 

•For other cases see same toplc & { numbeb In Dec. & Am. Diga. 1807 to date, & Rep'r Indexe! 
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3. Damages (§ 175*) — Evidence— Bbeach or Oonteact. 

Upon the question of the damages recoverable for delay by plalntlffs 
In furnlshlng the lumber required by défendant In the performance of 
a building contract, évidence was admissible that plaintlffs knew that, 
under defendant's contract, he was subject to a penalty if the building 
was not completed within the time fixed, as tending to show that such 
penaltles were within the contemplation of the parties when the con- 
tract for the lumber was made. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. §§ 469-471; Dec. 
Dig. § 175.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action at law by Charles A. Sauer, Adam J. Sauer, and John J. 
Sauer, copartners as C. A. Sauer & Co., against Edwin M. Campfield. 
Judgment for plaintiffs, and défendant brings error. Reversed. 

Henry B. Graves, for plaintifï in error. 
Robert E. Bunker, for défendants in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

KNAPPEN, Circuit Judge. The plaintifï in error (hereinafter 
called the défendant) had a contract with the board of éducation of 
Ann Arbor, Mich., for the construction of a high school and library 
building, to be completed by August 15, 1906. The défendants in 
error (hereinafter called the plaintiffs) were unsuccessful bidders for 
this contract, and after its award to défendant entered into contract 
with him, through an ofïer in writing (accepted by the défendant) in 

the following language: 

"Ann Arbor, Mich., July 8, 1905. 
"Mr. E!. m. Campfield, General Contractor, High School and Library, Ann 
Arbor, Michigan — Dear Sir : We wlll furnish you ail the tlmber as below, 
sizes and prices hereafter named and specified free on board cars Ann Arbor, 
Mich., Ann Arbor Ry. delivery, for the High School and Library Building. 
Quality to be as per spécifications for said building, ail as per sizes and 
spécifications, which you are to furnish us. And wlll do ail in our power 
to get a quick delivery, especially the first floor tier of floor joist (The 
following prices are net.)" 

A schedule of prices and sizes followed. Plaintifï sued for the un- 
paid price of lumber furnished under this contract. The défendant 
set up a counterclaim for breach of contract, in failing to deliver 
lumber as demanded. On the first trial plaintiffs recovered, defend- 
ant's counterclaim being rejected, under a construction adopted by the 
Circuit Court, that the contract was unilatéral. This court reversed 
the judgment of the Circuit Court and awarded a new trial, construing 
the contract as binding the plaintifïs to furnish and the défendant to 
buy thereunder ail of the timber required for the building. Campfield 
V. Sauer, 164 Fed. 833, 91 C. C. A. 304. Upon a new trial plaintifïs 
hâve again recovered. The important facts, so far as they need now 
be set out, are thèse : 

During July, 1905, défendant sent plaintifïs four orders under the 
contract, amounting to $8,768.43. Défendant paid thereon $7,211.33 

*For other cases see same topic & § humeee In Dec. & Am. Digs. 190" to date, & Rep'r Indexes 
1S9 F.— 37 
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(ppssibly 10 cents mdre) , leaving an unpaid balance, as claimed by 
plainfiffs', of $1,557.10. The lumber under thèse orders was delivered 
at dates ranging from August 22d to December 29, 1905. No further 
order was made until October 21, 1905. By this time the price of 
lumber had appreciably àdvanced. Plaintiffs expressed a willingness 
to fill this' brder provided défendant would stand the différence caused 
by the inpreased priées, refusing otherwise to fill it or further orders, 
under the claim (no compétent évidence of which is called to our at- 
tention) that plaintiffs were induced to enter into the contract by de- 
fendant's agreement to immediately furnish the schedule of sizes, and 
that défendant when requested to furnish such schedules, agreed to 
take bis own chances on an increase in price. Défendant declined to 
stand the increase, and on October 30th notified plaintiffs that unless 
advised that the latter would furnish ail the lumber contracted for, 
défendant would purchase in open market at the best prices obtainable, 
and would charge the extra cost thereof to plaintiffs' account "with 
any damage or cost in securing the af oresaid lumber." The orders 
subséquent to those of July were unfilled. Upon the trial défendant 
admitted the receipt of lumber amounting to $8,422.46, and claimed 
payments thereon of $7,211.43, leaving an admittedly unpaid balance 
of $1,211.03. He claimed to hâve paid by way of increased price of 
lumber purchased on account of plaintiffs' default, and on account of 
defects and shortages in the lumber rèceived under the July orders, 
$973.31. Recovery was asked for this amount, as well as spécial dam- 
ages for the alïeged delay of 60 days in the completion of the building 
through plaintiffs' delay in fiUing the July orders and the f allure and 
refusai to fill the later orders. Thèse spécial damages claimed con- 
sistëd, first, of an item of $2,500 which défendant claimed to hâve 
paid to the board of éducation under a provision of his contract with 
the board, by which défendant agreed to pay the actual damages sus- 
tained by delay in the completion and delivery of the building; and, 
second, large amounts claimed to hâve been lost by way of wages and 
other expenses while the work of construction was suspended by rea- 
son of plaintiffs' delay in furnishing lumber. The jury were instrvicted 
(as we construe the charge) that défendant was entitled to crédit 
against the purchase price of the lumber delivered to the extént of 
shortages in the invoices thereof, as well as on accoupt of defective 
lumber not actually lised by défendant (in case of such use the défend- 
ant to be liable for its reasonable value only) ; and that the défend- 
ant was entitled to recover on account of the lumber not delivered 
only the différence between the contract price and the increased market 
price, unless unable tb purchase: at thé market price. A later instruc- 
tion that the value of lumber tiot furnished could be assessed at no 
more than the market price at the time plaintiffs refused to proceed 
with the contract was doubtless inadvertent. Defendant's claims for 
damages resulting from delay in fiUing the July orders artd from re- 
fusai to fill the later orders were not submitted. Verdict was rendered 
for plaintiffs for the fuU amount of their claim with interest, and for 
défendant, by wav of set-off, for $744.05, leaving a net recovery in 
plaintiffs' favor o'f $1,117.97. 
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[1] 1. The important question presented is whether the trial court 
rightly excluded from the considération of the jury the spécial dam- 
ages claimed by défendant to hâve been suffered through plaintiffs' 
refusai, in October, 1905, to make further deliveries. Plaintiffs con- 
tend that the court's action was justified under the doctrine announced 
by this court in Lawrence v. Porter, 63 Fed. 62, HCC. A. 27, 26 L. 
R. A. 167, and the record seems to indicate that the court's action 
was based upon the authority of that case. It is clear to our minds 
that the case presented hère is not brought within the doctrine of 
Lawrence v. Porter. 

In that case there was a contract for the sale of lumber on crédit. 
The seller refused to deliver on crédit, offering, however, to deliver 
for cash at a reduced price, the réduction more than equalling the 
interest for the term of crédit. The buyer did not allège inability to 
pay cash, but asserted that he was unable to obtain the lumber from 
others than the seller at the place of delivery or other available market. 
It was held that the buyer could not recover damages on the ground 
that he had bought for resale at another place at an advance over 
the contract price and cost of transportation, for the reason that 
plaintiff had received from défendant an unconditional offer to furnish 
the lumber at a reduced price. No question was made of the ability 
and readiness of the défendant to so furnish. In that case Judge (now 
Mr. Justice) Lurton, speaking for this court, said : 

"The offer after the breac'h by défendants to sell the lumber necessary 
to complète the contract was not coupled with any condition operating as au 
abandonnient of the contract, nor as a waiver of any right of action for 
damages for the breacb." 

In the case before us plaintiffs' offer to furnish the lumber was not 
tmconditional. On the contrary, the statement was: 

"We are perfectly willing to furnish the lumber. provided only you will 
stand the différence cau.sed by the increase in price slnce our original agree- 
ment and as per your verbal agreement above mentioued." 

It is clear that had défendant accepted this offer he would hâve 
abandoned ail claim for damages for the différence in price so paid. 
He was under no obligation to make such waiver for the sake of sav- 
ing plaintiffs from liability for the damages which might resuit from 
delav through purchasing elsewhere. Coulter v. B. F. Thompson 
Lumber Co. (Sixth Circuit) 142 Fed. 706, 74 C. C. A. 38; Hirsch v. 
Georgia Iron & Coal Co. (Sixth Circuit) 169 Fed. 578, 95 C. C. A. 
76. in the latter case Judge Lurton, speaking of the rule recognized 
in Lawrence V. Porter, that one who has been damaged by the breach 
of a contract must do nothing to aggravate his injuries, and ail that he 
reasonably can to mitigate the loss, said : 

"The duty imposed by the équitable rule referred to must be held within 
reasonable bounds. It is a rule which has never been regarded as requir- 
Ing one to yield to a wrongful demaiid that he may thereby save the 
wrongdoer from the légal conséquences of his own error." 

Nor does it indisputably appear that, after plaintiffs' refusai in Octo- 
ber to furnish the lumber, défendant could hâve obtained lumber of 
the required dimensions in time to hâve prevented the alleged delay in 
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the construction of the building. It îs true that Spalding, a whoIesale 
lumber dealer at Détroit, testified that ail the lumber ih question could 
hâve been furnished through him. Plaintifïs in fact furnished through 
Spalding ail the lumber delivered under the contract. Défendant 
dénies that he knew that ail the lumber delivered was so procured. 
Spalding, however, testifies that he did not hâve in stock lumber of ail 
the dimensions called for, and that had he been called upon, he would 
hâve been compelled to hâve some of it manufactured in the south. 
Plaintiffs' explanation of the delay in filling the July orders is that it 
required several months to get eut the specially manufactured stock. 
Défendant testified that he obtained the timber in question f rom différ- 
ent people, in différent parts of the country, at the lowest priées obtain- 
able. He says he had to go out into the open market to buy, and that 
"we solicited every firm that we knew of that was handling timber of 
that kind ; we sent out over 200 inquiries and sent our spécifications 
in every direction;" and further, that he purchased the spécial sizes 
at the best figure he could obtain at the time, so as to get it imme- 
diately. 

[2] The burden of proving that the damages alleged hâve been sus- 
tained by the défendant could hâve been prevented or mitigated by 
his action rested upon the plaintiffs, as the parties charged with re- 
sponsibility for breach of the contract. Lillard v. Ky. Dist. & Ware- 
house Co. (Sixth Circuit) 134 Fed. 168, 178, 67 C. C. A. 74; Ky. Dist. 
& Warehouse Co. v. Lillard (Sixth Circuit) 160 Ked. 34, 40, 41, 87 
C. C. A. 190; Howard Supply Co. v. Wells (Sixth Circuit) 176 Fed. 
512, 516, 100 C. C. A. 70. Whether plaintiffs had discharged this 
burden was, under the évidence, a question of fact for the jury. 

Plaintiffs earnestly contend that the delay in the completion of the 
building was occasioned solely by defendant's fault in not sooner 
furnishing lists of the kinds and sizes of timber needed, and there was 
testimony tending to support this contention. As said by this court 
upon the former review, it "devolved upon Campfield to furnish 
Sauer & Co. from time to time lists of the quality and sizes needed." 
The trial court instructed the jury that it was the duty of the défend- 
ant "from time to time as the building progressed to order from the 
plaintiffs the timber of the agreed sizes necessary to be used in the 
construction of the buildings ; and it is for the jury to détermine 
whether the défendant Campfield in any manner or form broke the 
contract in this respect." On July 26, 1905, plaintiffs, in acknowledg- 
ing the receipt of the order, wrote, "Kindly send the balance of stock 
required at once," evidently referring to lists of quality and sizes 
needed. Défendant, however, sent no orders between July 26th and 
October ISth. Défendant testified that the work was suspended about 
60 days "between January and spring time," and that the occasion of 
the delay was lack of floor joists and roofing timbers. This was heavy 
stuff. Défendant testified that a portion of this material was obtained 
by him in Chicago, by having it ripped out of larger stuff, and that 
other portions he had to hâve sawed in the south, and that "in the 
course of business after we placed the order for timber in the south, 
with the Holton people for instance, it was some 4 or S months bef ore 
we could get it." One of the plaintiffs testified that plaintiffs did not 
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keep this heavy stuff in stock. Under cross-examination, as to the 
length of time needed to get out the heavy stuff, he was asked, "It 
takes, you think, about 60 days to get that stuff, does it?" to which the 
ansvver was, "Yes; it takes that." It is argued that the witness did 
net mean that it took only about 60 days, but that the ansvver was 
sarcastic, and meant that it took much more than that time. Défend- 
ant contends hère that ordinarily it took but about 60 days to furnish 
the spécial stock. It is of course true that if defendant's orders could 
not be filled in the contemplated course of business, and after the re- 
ceipt of schedules of quahty and sizes, in time to prevent the alleged 
delay in the construction of the building, défendant would hâve no 
right to recover damages for such delay. 

The record raised, in our opinion, questions of fact under ail the 
testimony, including the time required or taken for the delivery of 
lumber under the July orders, the testimony as to the time required 
to get out spécial sizes, and such knowledge as each party had of the 
gênerai requirernents of the building spécifications, whether the de- 
fendant unreasonably delayed furnishing the lists of dimensions re- 
quired, and whether plaintiffs could reasonably hâve procured the same 
by due diligence, after orders therefor were furnished by défendant, 
in time to hâve prevented the alleged delay in whole or in part. But 
thèse questions of fact we cannot pass upon without assuming the 
province of the jury. In view of the ground upon which the claim 
for spécial damages by reason of delay in the completion of the build- 
ing was denied, the question of the sufficiency of the évidence offered 
to support such claim is not properly before us. 

[3] Without controverting the familiar rule that spécial damages for 
delay are recoverable if within the reasonable contemplation of the 
parties at the time of making the contra et (provided such damages 
are not so remote, uncertain, and spéculative that they cannot be ascer- 
tained with reasonable certainty), it is insisted that damages occa- 
sioned by delay in completing the building were not within the con- 
templation of the parties to the contract in suit. This argument is 
based in part upon the fact that the profits which the plaintiffs could 
hâve made under the contract were but a very small fraction of the 
damages claimed by défendant, and that the latter amount to a large 
fraction of the value of the entire timber involved in the contract. 
But this argument is not conclusive. Evidence was offered (and re- 
jected) tending to show that the plaintiffs knew of the requirements of 
the defendant's building contract, including the provision for damages 
for delay in construction; and such évidence would hâve tended to 
show that such damages were within the contemplation of the parties, 
even although not mentioned in the contract between plaintiffs and 
défendant. lowa Mfg. Co. v. B. F. Sturtevant Co. CEighth Circuit) 
162 Fed. 460, 89 C. C. A. 346, 18 L. R. A. (N. S.) 575. 

To what extent the alleged failure to make prompt deliveries under 
the July orders contributed to the delay in completing the building is 
not very clear. And as the case must be tried again on account of the 
erroneous exclusion of the question of damages for delay occasioned 
by the October refusai, what we hâve already said as to liabilities 
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under that refusai is enough to indicate our views upon the subject of 
liability for alleged delay in filling the July orders. 

2. Défendant claimed there were shortages in amount and defects 
in quality of the lumber f urnished under the July orders amounting to 
$345.97. The jury, as we construe the charge, were instructed that 
défendant was entitled to crédit for such shortages and defects so far 
as shown. They were instructed, however, with respect to the création 
of a breach of contract thereby "in the sensé that a claim for damages 
could be based thereon," that (1) it must appear "that proper and rea- 
sonable notice of such shortages in quantity and defects in quality was 
given by the défendant to the plaintiffs and that the plaintifïs refused 
or failed, within a reasonable time subséquent to such notice, to supply 
such shortages in amount or to repair such defects in quality;" 
(2) that such notice of shortages and defects in order to bave been 
"proper and reasonable under the circumstances, must bave been given 
by the défendant to the plaintifïs in a manner conformable to the cus- 
tom of thé lumber trade so far as said custom applies to the contract" 
in question; and (3) that if notices of shortages and defects were 
"not given in proper time or with sufficient definiteness to enable 
plaintiffs to supply those deficiencies under their contract with their 
vendors and manufacturers" no proper or reasonable notice was given. 
Later, however, the instruction was given that: 

"If the jury shall find from the évidence that the iilaiutifEs failed to flll 
completely ail the orders for the timber iu question which défendant Canip- 
fleid made in the month of July, 1905, and that there was aetually lackins 
timber of the value of $,545.97 or any less amount. then the i)UilntifCs broke 
their contract and défendant Campfield is entitled to recover damages for 
such breach." 

It would seem that the later instruction neutralized the former in- 
structions to which we bave referred, and as the judgment is to be 
reversed, it is perhaps unnecessary to now pass upon the correctness 
of the earlier instructions. As, however, the question may arise upon 
a new trial, it is proper to say that we see no error in the gênerai 
proposition contained in the first instruction; that the second instruc- 
tion should not bave been given, for the reason that the testimony upon 
which it is based relates merely to "a usage of the lumber trade" which 
is not shown either to bave been gênerai or known to défendant; and 
that the correctness of the third instruction dépends upon the defend- 
ant's knowledge of the plaintifïs' contracîs with their vendors. 

3. Several other alleged errors are discussed by counsel, but as 
thèse questions are not controlling and not very likely to arise upon a 
new trial, we do not deem it our duty to discuss them. 

The judgment of the Circuit Court will be reversed and a new trial 
ordered. 
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WISE V. MILLS et al. In re MTLLS et al. WISE v. HENKEL. 

(Circuit Court of Appeals, Second Circuit. July 1, 1911.) 

Nos. 29.3, 294. 

Abrest (§ 71*) — Evidence— SEizrRE ov PRorERTY— Ordeb fior Rettien"— En- 

rOHCEMEKT. 

Where l)ool<s aiid papers l)eloiif;Jns to persons cliarged with crime were 
seized on a bencli warrant directins tlie arrest of sueli jiersons, and 
some of tlie books aud papers liad uo relation to tlie matters in issue, it 
was witliin tiie nonreviewable discrétion of tlie court to order tlieir re- 
turn, and to enforce sneli order as against tlie district attoriiey by con- 
tempt proceedlngs. 

[Ed. Note. — For other cases, see .\rrest, Dec. Dig. § 71.*] 

Appeal from and in Error to the Circuit Court of the United States 
for the Southern District of New York. 

Proceeding by Henry A. Wise against Lawrence H. Mills and 
others. In the matter of Lawrence H. Mills and others for an order 
on the said Wise to show cause why certain books and papers, seized 
at the time of petitioners' indictment, should not be surrendered to 
them. Proceeding" by said Wise, individually and as United States 
Attorney for the Southern District of New York, against William 
Henkel, United States Marshal in and for the Southern District of 
New York, to review an order requiring Wise to return certain books 
and papers to petitioners Mills and others, and punishing him for con- 
tempt for refusai to do so. Writs of error in the first two proceedings, 
and appeal from an order discharging a writ of habeas corpus in the 
last-named proceeding, dismissed. 

See, also, United States v. Mills, 185 Fed. 318. 

Félix Frankfurter, Asst. U. S. Atty., for appellant. 
Everett, Clarke, Benedict & Ward (A. Léo Everett, of counsel), for 
appellees. 

Before COXE and WARD, Circuit Judges. 

COXE, Circuit Judge. It is conceded in the brief submitted by the 
United States attorney that the writ of error to review the original 
order directing the return of the seized books and papers will not lie. 

It is unnecessary for us to attempt to assign the limits within which 
a seizure of an indicted defendant's books and papers may be justi- 
fiable, for the reason that we find no warrant in the law for such a 
wholesale appropriation of the défendants' property as is disclosed 
by this record. Books and papers were seized and taken from tlieir 
possession which did not, in any way, relate to the crime charged in the 
indictment. 

Assuming that papers relating to the particular offense charged 
may be seized upon a bench warrant directing the arrest of the défend- 
ants, the assumption does not aid the position of the government, for 
thèse were not such books and papers. 

The order was not only interlocutory but it was discretionary as 
well. 

*For oitter cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Startîng, then, wîth the undoubted right of the circuit judge to make 
the order which was not reviewable, it follows that it was not only 
proper to enforce it, but it was his duty to do so. In other words, the 
only course for the United States attorney to pursue was to obey the 
order. If he did not do so, the court had no alternative but to compel 
him to obey. There can be no error in enforcing a perfectly valid 
order. In short, having found the original order proper and valid, we 
cannot hold the proceedings to enforce it improper and invalid. 

We need hardly add that no reflection is intended upon the course 
of the United States attorney, who was acting in accordance with what 
he deemed to be his duty, in order that the question might be tested 
in the courts. 

The writs of error and appeal are dismissed. 



MORSE CHAIN CO. v. LINIC-BELT CO. 
(Circuit Court of Appeals, Second Circuit. June 20, 1911.) 
No. 265. 

1. Patents (§ 328*) — Eeissues— Identity of Invention— Deive-Chaiîî. 

The Morse reissue patent, No. 12,844 (original No. 757,762), for a drive- 
chaln for power transmission, is void, as not being for tlie same invention 
as the original patent, which was clearly limited to a two-part pintle, 
while In the reissue it was attempted to broaden it to include a pintle of 
auy number of parts more than one, although such a chain had previ- 
ously been held not to infringe the original patent. 

2. Patents (§ 165*) — ^Infringement— Effect of Unnecessabt Limitation on 

Olaims. 

A patentée, who limits his elaims to the précise construction shown and 
described, even though not obliged to do so, cannot hold as an infrlnger 
one who uses a différent construction. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dlg. 
§ 165.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Morse Chain Company against the Link-Belt 
Company. Decree for défendant (182 Fed. 825), and complainant 
appeals. Affirmed. 

See, also, 164 Fed. 331, 90 C. C. A. 650. 

J. Edgar Bull and Paul Synnestvedt, for appellant. 

Howson & Howson (Charles Howson, of counsel), for appellee. 

Çefore LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] The reissued patent relates to an 
improvement in drive-chains for gênerai power transmission "where- 
in the pintle consists of two parts bearing upon one another through- 
out their length along the line of bearing of the link upon the other 
in the joint." One object of the patentée was to increase the bearing 
surface at the joint in chains wherein the links are made up of plates 
of which those in one link are interspersed upon the pintle with those 

*For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the adjacent links and wherein each of the plates of one link en- 
gages its respective part of the pintle and turns therewith freely on the 
other part of the pintle. 

Another object is the construction of the chain in such man- 
ner that alternate links only engage vvith the sprocket whereby 
the parts of the pintles having plain bearing surfaces may be mounted 
facing each other in those links which do not touch the sprocket and 
which bearing surfaces are substantially at right angles to the length 
of the links, any slipping tendency of the rockers upon the seat pins 
being thereby avoided. A third object is the formation of the seat 
pin with flattened or otherwise irregular sides throughout, whereby 
it will hold a fixed position in each of the plates with which it engages, 
the holes in the links sustaining the seat pin being made to conform 
substantially to said irregularities. The patentée says: 

"One of the chief advautages of the two-part pintle in a plate-chain ré- 
sides in the fact that a continuons bearing is provlded throughout the width 
of the links, as clearly illustrated in Figure 11. Were the pintle a, sdlid 
one, the links D would hâve a bearing in the joint for but one-half the 
lenfïth of the pintle and likewise with the links G, whereas with a two-part 
pintle each of said links has a beàrlng extending from one outside plate O' 
to the other along the Une ff, Figures 8 and 11. Thus for each link the 
bearing surface is doubled by the use of the two-part pintle, and the wear- 
Ing away at the pintle is thereby very matèrially decreased." 

Again the patentée says : 

"While the ëxplanation of the invention above given has référence 
specifleally to a structure in which the pintle is described as composed of 
'two' parts, it is obvions that the generic idea involved is applicable to a 
structure having a pintle made in 'separate' parts, whether there be two or 
any other number of parts more than one. A three-part pintle chain 6f 
analogous structure is shown in one of the modifications of the applicant's 
patent No. 736,999 which was copending vvith the original letters patent 
Xo. 757,762. I do not in this patent eover per se a pintle made in two 
parts, or in separate parts (whether two or more) irrespective of the form 
of links with which the pintle is associated. On the coutrary, ail the claiiAS 
of this patent in which the pintles are éléments are limited to the employ- 
ment of such pintles in what are eommonly known as multi-plate chalns 
or links, whereby the effective bearing surface is increased." 

The original patent contained no statement similar to the paragraph 
last quoted and the description and claims were confined to a two- 
part pintle. 

The claims of the reissue which are involved are as follows. No. 
12 being a new claim: 

"6. A drive-chain having each link composed of a plurality of plates, the 
plates of each link being interspersed upon the pintles with the plates of 
the adjacent links, and two-part pintles of which the seat-pins hâve tlat- 
tened sides throughout their lengtli whereby they hold a tixed position In 
each of the plates with which they engage." 

"9. A drive-chain having adjacent links composed of a plurality of plates 
adapted to arch over the sprocket- teet h, the plates of each link being in- 
terspersed upon the pintles with the plates of the adjacent links, and pintles 
formed in two parts, of which one part engages with the plates of one 
link only and passes freely through openings in the plates of the adjacent 
link, and the other part engages with the plates of said adjacent link 
and passes freely through openings in the plates of the first-mentioned link." 

"10. A drive-chain having adjacent links composed of a plurality of 
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plates adapted to arch over tbe sproeket-teeth, the plates of each Hnk beipg 
interspersed upon the plntles with the plates of the adjacent links, and 
pintles formed in separate parts whlch bear upon each other throughoiît 
substantially the full width of the chaln, one part of the piutle engagJng 
wlth the plates of one link oiily and passing freely throngh opeuings In 
the plates of the adjacent link." 

"12. A drive-chain having adjacent lluks composed of a plurality of plate;-' 
adapted to arch over the sproeket-teeth, the plates of each link heing pro- 
vlded vvlth apertnres at their ends and interspersed upon the pintles vvitu 
the plates of the adjacent links, and pintles, foi'ined in a plurality or 
separate parts adapted to engage one with anolher to torin a longitudinal ly 
extended bearing throughout substantially the full width of the chaln 
one of the parts of the piutle heing so engaged in the apertures of 
the plates of one link oniy as to turu therewith and jiassing freely through 
the apertures in the plates of the adjacent link, and another of the parts 
of _the pintle being so engaged in the apertures of the plates of such adjacent 
link as to turn therewith, and passing freely through the apertures in the 
plates of the other link." 

.The original was in litigation in the Seventh circuit where a decree 
dismissing the bill was affirmed by the Circuit Court of Appeals in 
Morse Chain Co. v. Link-Belt Co. 164 Fed. 331. 

In the Circuit Court the action was based upon two patents to Morse, 
No. 736,999 granted August 25, 1903, and No. 757,762 which was 
subsequently reissued. Judge Kohlsaat, in tlie Circuit Court, speaking 
of the complainant's contention that No. 757,762 was the broad patent 
and No. 736,999 the spécifie patent, says : 

"But upon what ground coinplaiuant at this late day seeks to set up the 
two-part pintle patent as geuerlc I am unable to discover from the record. 
It seems to hâve no other foundation thau its désire to show infrlngement. 
That patent is. In ail its tenus, limited to a two-part pintle. Its other 
features are nnilti-plate links, and also some détails in the adjustment of 
the parts. ïhe multi-plate links were old. The two-part pintle was also 
old." 

The bill was dismissed because the defendant's three-part pintle 
<lid not infringe the two-part pintles of the claims. The Court of 
Appeals in affirming the decree said (164 Fed. 331, 333, 90 C. C. A. 
650, 652) : 

"It is earnestly insisted, however, that whereas in ail the other claims 
of patent No. 757,762, the description is as of a two-part pintle; in clair» 
ten there is no such limitation, the description being 'and pintles formed ni 
separate parts;' the argument being that such description covers a three- 
I>art piutle, as well as a two-part pintle. But the fact remains, that the 
spécifie thing described in the patent is not a three-part pintle, but is a 
two-part pintle, and there is nothiug in the descriptive portion of the patent 
indicating that anythiug else than a two-part piutle, either actually or 
potentially. was in the luind of the inventer." 

Although the court was clearly of the opinion that the invention 
of No. 757,762 was not generic and, if held to be generic, that the 
patent was void for double patenting, concludes its opinion as follows : 

"On the whole case, we are content to find that the appellee's device is not 
an infrlngement of the patents sued upon, and that, theretore, the decree 
appealed from shoùld be affirmed." 

The parties to this action are the same as in the seventh circuit. The 
mère fact that there was a change of name of the défendant cor- 
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poration from Link-Belt Machinery Company to Lînk-Belt Com- 
pany does not alter the fact that it is the same corporation which 
defended the Illinois action. The following propositions hâve, there- 
fore, been decided between the parties or their privies. 

First. — That the defendant's chain does not infringe the claims of 
the original patent. 

Second. — That the original patent was for a two-part pintle in 
combination with a pliirality of plates in each link. 

Third.— That patent No. 736,999 describes a pintle differing from 
757,762 in that it has three instead of two parts. 

Fourth. — That the action of Morse in the patent office, taken in 
connection with the reading of the patent, excludes any idea other 
than that the action of the pintle parts is limited to an arrangement 
thereof which secnres a rocking or rolling co-action thereof as distin- 
guished from a sliding or hinge action. 

F'ifth. — That multiple links and two-parts pintles were old. 

Sixth. — That a three-part pintle discloses patentable novelty over 
a two-part pintle. 

In this situation, with thèse propositions decided agairist him, the 
patentée applied for a reissue four years and two months after the 
date of the original patent. Five judges hâve decided that the in- 
vention of the original is not the same as that of the reissue. The 
judges of the Seventh circuit held this by implication, having decided 
that the defendant's three-part pintle did not infringe the claims 
which were limited to a two-part pintle, and Judge Hand held it 
directly. 

In thèse circumstances we should be very sure of our position be- 
fore running counter to such a weight of authority. After giving 
careful considération to ail the arguments presented we are convinced 
that the décision below is right and cannot be overthrown without 
giving to the claims an unwarranted construction. 

Morse was not a pioneer, he did not make a broad generic invention 
and he was not the first to use two-part pintles in drive-chains. In 
1876 Neumann procured a patent for such a chain. It was a clumsy 
unsatisfactory structure but the pintle is there, nevertheless ; the parts 
"having oval surfaces of the sides bearing together." Gautier, Dodge, 
lîolt and others show similar constructions. Indeed, Morse himself, 
as early as 1893, shows a two-part pintle in his patent No. 507,153; 
and again, in 1900, in his patent No. 663,352. When, in 1904, he 
took out his original patent there was room for improvements, but the 
broad conception was not new. Other inventors, if they made patent- 
able improvements, were entitled to use them, provided they did not 
use the spécifie devices of the Morse patent. There is nothing in 
the original patent to indicate that Morse intended to cover a three- 
part pintle. As to this proposition there can be no controversy; it 
has been so decided and the complainant has acquiesced in the déci- 
sions by surrendering the patent and asking for a reissue. 

[2] Of the claims in controversy the sixth and ninth are expressly 

limited to a two-part pintle. The tenth is so limited by implication 

. as it provides for "pintles formed in separate parts which bear upon 

eacn other," which, in view of the context, can mean a two-part pintle 
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only. Even if the reissue were valid thèse daims would not be in- 
fringed. A patentée who limits his daims to the predse construction 
shown and described, even though not obhged to do so, cannot hold 
as an infringer one who uses a différent construction. The new daim, 
the twelfth, if vahd, is probably infringed, as it provides for "pintles 
formed in a plurality of separate parts." If, however, it be construed 
to cover a three-part pintle, it is void, as no such structure is described 
or claimed in the original. The défendant is operating under a patent 
to Dodge dated May 24, 1904; four years prior to the date of the 
reissued patent. The defendant's chain did not infringe the original 
patent and in order to hold it under daim twelve we must conclude 
that it and the structure covered by that daim embody the same 
invention described in the original patent. Obviously they do not. 

The seventh daim of the Dodge patent is for: 

"The comblnatlon of two links, a segmentai bushing attached to each liuk, 
and a pivot-pin free to move upon the segmentai bearing-surfaces of 
both bushings substantially as described." 

Assuming that this language describes, and that the défendant uses 
a three-part pintle, it is plain that it is not the same construction covered 
by the daims of the original Morse patent. It cannot be maintained 
that a two-part pintle is the same as a three-part pintle or that the one 
includes the other. It may well be that in similar structures the entire 
invention consista in reducing the number of parts. It may be that 
a two-part pintle has advantages over a three-part pintle. At ail 
events, it is manifest that Morse thought this to be the case, because 
throughout the proceedings in the patent office, he took pains to limit 
his daims to a two-part pintle and never intimated that his inven- 
tion could be embodied in any other structure. The inference seems 
plain that it was only when he found that chains with pintles composée 
of more than two parts would operate successfully that he sought 
by a reissue to compel them to pay tribute. The reissue statute was 
not intended to produce a resuit so inéquitable. 

The argument against the validity of the reissue is clearly and ably 
pre^ented in the opinion below and nothing further need be added. 

The decree is affirmed. 



DILG et al. v. GEORGE BORGFELDT & 00. 

(Circuit Court of Appeals, Second Circuit. June 29, 1911.) 

No. 280. 

Patents (§ 328*) — Invention — Cutleey-Polisiiinq Machine. 

The Dilg & Dilg patent, No. 662,919. for a cutlery-pollshing machine, 
is void for lack of invention, in vlew of the prlor art, which, for the pur- 
pose of testlng the question of invention, must be regarded as includiug 
cutlery-grinding machines. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by Christian F. Dilg and Charles H. J. Dilg, partners, 
against George Borgfeldt & Co. Decree for défendants, and com- 
plainants appeal. Affirmed. * 

•For other cases see same topio & § ndmbek in Dec. & Am. Digs. 190Î to date, & Rep'r Indexes 
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V. D. Borst and H. D. Williams, for appellants. 

Hans V. Briesen (Arthur v. Briesen, of counsel), for appellees. 

Before I.ACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patentées at the commencement of 
their spécification thus describe the subject-matter of their claimed 
invention : 

"Our invention relates to a cleaning ani iiollshing maeliine adapted for 
lise primarily for renovating articles of small size, as knives, forks, etc., or 
other cutlery-ware, and bas for its objeet the provision of a machine of 
the class described simple in construction, inexpensive in manufacture, and 
efficient in practical use." 

The claim in question reads as follows: 

"1. In a cutlery-polishing machine, the following éléments: Shafts of two 
rotatable cleaning déviées, means to move one shaft forward and backward 
(parallel to the other) and rigidly hold the same in any desired position; 
H main operating-shaft located below the plane of the two said shafts; 
and stationary and shifting means to siniilarly rotate the stationary and 
movablç shafts in opposite directions whether the same are moving forward 
or back or lying adjacent or apart ; and détachable rotatory cleaning devices." 

The machine of the claim is thus a structure in which there are two 
détachable rotary cleaning or polishing devices between which the 
article to be cleaned is placed, one of which is movable to and from 
the other and yet is always held rigid and parallel thereto; in which 
there is a main driving shaft situated below the axis of the cleaning 
devices so as to be out of the way of the article being cleaned, and 
in which there are driving means for the rotation of the cleaning de- 
vices adaptable to their différent positions. 

The défenses are: 

(1) Invalidity; 

(2) Noninfringement. 

In considering the question of validity we shall not, primarily, look 
for strict anticipation but shall endeavor to ascertain whether, in view 
of the prior art, invention is to be found in the claim in suit.^ 

1 As bearing upon the défense of invalidity, much stress is laid In the 
defendant's brief and in the opj^iilon of the court below upon the proceediugs 
in the Patent Office. It seenis that the patentées erased a claim eontainiug 
ail the éléments of the présent claim with the exception of "a main operatlng 
shaft located below the plane of the two said shafts," and the Circuit Court 
held that they bec-ame thereby estopped from asserting that there is any 
patentable novelty in that part of the présent claim which was embraced 
within tiie cancelled claim. 

It is, of course, well settled that when an inventor seeks a broad claim 
which is rejected, and, acquiescing in the re.iection, substitutes a narrower 
claim, he cannot be heard to insist that the claim as allowed should be 
construed to cover that which was rejected. The complalnants iusist that 
this is the extent of the rule and that the mère cancellation of a claim, 
although upon its rejection by the Patent Office, does not amount to an 
admission with respect to the patentable character of its subject-matter 
which binds him in the considération of other claims which may embrace 
the same subject-matter as a part thereof. 

As, however, we reach the same conclusion as the Circuit Court wlthout 
referring to the proceedings in the Patent Office, it is unnecessary to deter^ 
piine the question of estoppel presented, and we think that dicta upon the 
subject would be inexpedient 
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We shall also assume, in accordance witli the complainants' con- 
tentions, that they are entitled to carry back the date at which the 
prier art must be considered, from the date of the application in 1895 
to 1888. 

Examining the prior art, we find that the field was quite crowded 
when the patentées came into it. Earlier patents disclose cutlery 
polishing and grinding devices having mechanism for moving one 
polishing or grinding wheel toward the other; and, although ail the 
éléments of the claim may not be found in any one patent, it is clear 
th_at they are ail to be found in différent patents. No single patent 
may anticipate, but they ail hâve a bearing upon the question whether 
invention or meclianic^l skill was involved or required. 

Cutlery-polishing machines and cutlery-grinding machines are so 
similar in their nature that both must be regarded in the prior art for 
the purpose of testing the inventive character of the claim. The 
polishing-machine,, of course, removes the surface of the knife far 
less than the grinding or sharpening machine and the position of the 
knife may be somewhat différent when being ground than when being 
polished; but still the nature of the machines and their opération are 
so similar that we think it clear that that which is old in grinding ma- 
chines cannot be regarded as new in polishing machines. If the arts 
are not the same they are closely analogous. 

In the prior art in 1888 was the patent to Heitze for a cutlery-grind- 
ing machine. This patent shows ail the éléments, except one, of the 
claim in suit in similar combination. The exception is that the operat- 
ing shaft is not described as being located below the plane of the two 
wheel shaîts and the question is thus at once présentée! whether inven- 
tion was involved in taking the structure of the Reitze patent and low- 
ering the operating shaft. And this question is not complicated by 
proof that the machine if altered would work in any différent way or 
accomplish any novel resuit— except that the shaft would be out of the 
way of the article being polished. 

Now the location of the operating shaft below the wheel shafts in 
cutlery-grinding machines was old in 1888. Such construction is 
shown in the Capewell patent of 1877. Indeed this patent shows ail 
the éléments of the patent in suit operating similarly except that the 
grinding rollers are not "similarly" rotated and it may well be doubted 
whether the exercise of the inventive f aculties would hâve been neces- 
sary to modify the gear ratio to meet the terms of the claim. The Guex 
patent of 1878 shows a cutlery-cleaning machine in which also the 
main shaft is located below the plane of the wheel shafts, although 
the machine differs from that of the patent in that there is no pro- 
vision for adjusting the relative position of the rolls. 

As already indicated, then, the problem presented to a man skiîled 
in the art was to modify the Reitze cutlery-grinding machine to fit it 
for cleaning and polishing cutlery In that structure the knife to be 
sharpened rested with its edge upon the grinding stones and was not 
pressed down between them and there was not the same necessity for 
locating the operating shafts below the wheel shafts. But in using the 
machine for polishing the knife would necessarily be lowered between 
the buffîng rolls and the drive shaft might be in the way. In our opin- 
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ion, especially in view of the prior patents, It /equired no more than me- 
chanical skill to obviate the difficulty by locating the drive shaft below 
the plane of the wheel shafts and thus putting it eut of the way, 

While we hâve no doubt that the complainants' machine has been 
commercially successful, we are by no means satisfied that there was 
a period of groping and that the complainants succeeded where others 
failed. Even if such were the case it would not be sufficient to show 
invention hère. 

We also recognize the complainants' contention that although every 
élément of a combination may be old, yet the combination itself may 
be patentable. But a combination is not patentable unless it shows in- 
vention, and in view of the cutlery grinding and polishing machinés 
of the prior art, we find no invention in the présent case. 

The decree of the Circuit Court is affirmed, with costs. 



HURD et al. v. SEIM et al. 
(Circuit Court, N. D. New York. July 26, 1911.) 

1. Patents (§ 290*) — Suit for Infbingement— Intervention. 

lu an infringement suit against users or dealers in tlie alleged infrlng- 
liig article, there is no grouud for permitting intervention by the Com- 
pany froru which défendants bought such articles where the défense 
whlch it seelvs to set up is eqiially open to the défendants ; such company 
having the right to assume or assist the défendants in maklng such dé- 
fense withont becoming a party. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 290.*] 

2. Patents (§ .327*) — Suit for Infringement— Construction on Decree. 

In a decree entered by the Circuit Court of Appeals of ttie Second Cir- 
cuit adjudglng a patent valid and infringed, a provision excepting from 
the in.imiction restraining the défendant from selling infringing articles 
such articles as were inade by a company in Indiana, where in a suit 
against such company the patent had been held invalid, was not an ad- 
.ludication of defendant's right to sell such articles in the Second Circuit, 
but merely reserved that question until it should arise in a proper case. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 620-625 ; Dec. 
Dig. § 327.*] 

3. Patents (§ .327*) — Infringement— Ki'fect of Prior Adjudication. 

A patent was held valid and infringed by a Circuit Court in New York, 
and its decree was afflrmed by the Circuit Court of Appeals of the Sec- 
ond Circuit and also by the Suprême Court. In a suit in Indiana against 
a manufacturer the patent had been held in\'îilid, and the decree was not 
appealed from. Hclii, that sucli decree did not authorize the sale or use 
In New York or elsewhere In the Second circuit of articles thereafter 
niade by the défendant in that suit, which were clear iufringements of 
the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. § 327.*] 

4. Patents (§ 327*) — Suit for Infringement- Parties and Privies— "Phiv- 

IIY." 

The term "privity" dénotes mntual or successive relationship to the 
sanie rights of property, and purchasers of articles niade by the defend- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant in a suit for Infrlngement of a patent after the decree thereln are 
not privles to such decree, nor protected thereby as such. 

I [Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 620-625 ; Dea 
Dig. § 327.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5606-5611; 
TOI. 8, p. 7764.] 

In Equity. Suit by James D. Hurd, the Consolidated Rubber Tire 
Company, and the Rubber Tire Wheel Company against WiUiam Seim 
and Gustave Reissig. On appHcation by complainants for prehminary 
injunction, and also on pétition of the Diamond Rubber Company of 
New York for leave to intervene as party défendant. Leave to inter- 
vene denied, and injunction granted. 

Walter E. Ward, for complainants. 

Amasa J. Parker, for défendants. 

Charles K. Officiel, for Diamond Rubber Company. 

RAY, District Judge. This is a suit in equity brought by the com- 
plainants to restrain the défendants Seim and Reissig from infringing 
what is known as the Grânt patent, dated February 18, 1896, No. 554,- 
675, and issued to Arthur W. Grant for "rubber-tired wheel." The 
validity of this patent has been adjudicated in certain circuits, and its 
invalidity has been adjudicated in other circuits. It was held valid 
in the Second circuit by the Circuit Court and also by the Circuit 
Court of Appeals in Consolidated Rubber Tire Co. & Rubber Tire 
Wheel Co. v. Diamond Rubber Co. of New York, 162 Fed. 892. In 
this case on ithe pétition of the Diamond Rubber Company a writ of 
certiorari was granted, and the case taken to the Suprême Court of 
the United States, where the patent was held valid and inf ringed. See 
Diamond Rubber Co. of New York, Petitioner, v. Consolidated Rub- 
ber Tire Co. & Rubber Tire Wheel Co., decided April 10, 1911, 220 
Ù. S. 428, 31 Sup. et. 444, 55 L. Ed. 527. 

So far as this suit between the parties is concerned, the patent 
must be considered valid. It has the presumption of validity to start 
with and the décision of the Suprême Court of the United States sus- 
taining it. However, in Goodyear Tire & Rubber Co. et al. v. Rubber 
Tire Wheel Co. (Sixth Circuit) 116 Fed. 363, 53 C. C. A. 583, the pat- 
ent was held invalid, and in Rubber Tire Wheel Co. v. Victor Rubber 
Tire Co. (Sixth Circuit) 123 Fed. 85, 59 C. C. A. 215, it was also held 
invalid. In a case in the Seventh circuit, district of Indiana, where- 
in the Kokomo Rubber Company was défendant, the patent was held 
invalid. This last case did not go to the Circuit Court of Appeals. 

The défendants hère, Seim and Reissig, réside and do business in 
the city of Albany, state of New York, Second circuit. It seems to be 
their contention that they purchase the alleged infringing articles in 
which they deal and which they sell from or through the Diamond 
Rubber Company of New York, which, in turn, obtains them from 
the maker, the Kokomo Rubber Company. In the case above referred 
to in the Circuit Court of Appeals, Second Circuit, and which went 

•For oUier casea le» laiiK toplc & ! numbzb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to the Suprême Court of the United States as stated, the Circuit Court 
of Appeals inserted the following in the decree : 

"Ordered, adjudged, and decreed that the decree of said Circuit Court be 
and It hereby is amended by inserting the following clause: 'Nothing in this 
injunetipn shall prevent or Is intended to prevent or enjoin this défendant 
from handiing, using aud selling rubber tires and rinis covered by the Grant 
patent, manufactured by the Goodyear Tire & Rubber Company, having a 
right to manufacture, use and sell such tires, under a judicial decree in the 
fédéral courts of the Sixth Circuit', or manufactured by the Kokomo Rubber 
Company, having a right to manufacture, use and sell such tires under a ju- 
dicial decree in the District of Indiana, Seventh Circuit ; or manufactured 
by the Victor Rubber Tire Company, under a judicial decree in a litigation 
in the fédéral courts in the Sixtli Circuit, wherein in such litigations it bas 
been judicially detennined that the said Grant patent Is invalld and void.' 
And as so amended is affirmed, with costs taxed at the sum of $31.93." 

The défendants hère, as well as the Diamond Rubber Comnany of 
New York, contend that, inasmuch as the decree was affirmed with 
this clause therein, there has been an adjudication that the Diamond 
Rubber Company has the right to use and sell rubber-tired wheels 
and the various parts which go to make up the ruhber-tired wheel 
of the patent manufactured by the Goodyear Tire & Rubber Com- 
pany, or by the Kokomo Rubber Company, or by the Victor Rubber 
Tire Company, the patent having been held invalid as to them. The 
contention is also that this right extends to ail dealers and users of 
rubber tires and rims covered by the Grant patent manufactured by 
either of the said companies, and that they will be abîe to show that 
the rubber tires and rims dealt in and sold by thèse défendants wère 
manufactured by the Kokomo Rubber Company, and that, therefore, 
Seim and Reissig had a perfect right to use or sell them as they are 
protected by the decree in the Indiana circuit above referred to, not 
appealed from or reversed. 

That the wheels and parts complained of and dealt in and sold by 
the défendants are covered by the Grant patent and infringe same 
cannot be questioned. The first question is, Were thèse tires and 
rims made by the Kokomo Company? I hâve read the afhdavits of 
William Seim, Gustave Reissig, and Dorothy Seim presented and 
read in opposition to the granting of this motion for a preliminary in- 
junction, and I fail to find évidence therein that either the rims or tires 
or wheels dealt in by the défendants hère were made by the Kokomo 
Rubber Company or by the Goodyear Tire & Rubber Company or by 
the Victor Rubber Tire Company, and hence fail to find évidence that 
thèse défendants are protected in using, dealing in, or selling thèse 
parts or any of them, or the vehicle wheel complained of, even if the 
decrees referred to protect those companies, and ail who purchase 
from them or either of them against the charge of infringement. I 
do not need to décide that such decrees do or do not protect those 
companies and those who deal with them or purchase from them di- 
rectly or from those who purchase of dealers to whom such compa- 
nies sell in passing on the question of a preliminary injunction. 

The pétition for intervention filed by the Diamond Rubber Company 
of New York allèges, in substance, that it is engaged in purchasing, 
handiing, using, and selling rubber tires and rims decreed to be cov- 
189 F.~38 
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ered by the Grant patent in suit, aftd that such articles so covered by 
the Grant patent are manufactured and sold to the petitioner Diamond 
Rubber Company by the said Kokomo Rubber Company. The péti- 
tion also allèges that the Kokomo Company bas the right to manufac- 
ture, use, and sell such tires under a judicial decree of the United 
States Circuit Court for the District of Indiana, Seventh Circuit, and 
that the right of the Diamond Rubber Company to handle, use, and sell 
such tires and rims has been judicially found and assured to the pe- 
titioner by the decree of the Circuit Court and Circuit Court of Ap- 
peals. Second Circuit, affirmed by the Suprême Court of the United 
States. To sustain this contention, the petitioner présents a certified 
copy of the mandate of the Circuit Court of Appeals, Second Circuit, 
above referred to, as well as the décision of the Suprême Court of 
the United States in the same case. The petitioner further allèges 
that the défendants hère, Seim and Reissig, are copartners, doing busi- 
ness in the city of Albany, and that they purchase the infringing ar- 
ticles dealt in by them f rôm the petitioner, Diamond Rubber Company 
of New York, and that same are made by the Kokomo Rubber Com- 
pany of Indiana. The contention is that the défendants hère, Seim 
and Reissig, having purchased thèse articles of the Diamond Rubber 
Company and the Diamond Rubber Company having purchased them 
of the Kokomo Rubber Company and a decree of the Circuit Court 
in Indiana having been entered adjudging the patent invalid, the de- 
fendants are protected by said Indiana decree, and hâve the right to 
deal in and sell thèse infringing articles. In short, it is contended that 
infringing articles covered by this patent made by the Kokomo Com- 
pany may be sold anywhere and everywhere in the United States by 
parties or persons who obtain them directly or indirectly f rom the Ko- 
komo Company. 

James D. Hurd, the complainant hère, holds an exclusive license 
under the patent in suit for making and selling thèse rims and tires 
and wheels in the state of New York. His license antedates the In- 
diana decree, to which suit he was not a party. The Diamond Rub- 
ber Company desires to be made a party défendant so it may come in 
in this suit, and raise thèse question and make this alleged défense in 
person. 

[1] I see no reason for allowing the intervention if, notwithstand- 
ing the décision of the Suprême Court of the United States above re- 
ferred to, the Kokomo Company lias the right to make and sell the 
alleged infringing articles anywhere in the United States or anywhere 
in the Seventh circuit, and is protected in so doing by the decree of 
the Circuit' Court before referred to, and purchasers of such articles 
from the Kokomo Company in the Seventh circuit hâve the right to 
use and sell same anywhere in the United States and are protected by 
said decree in so doing, and purchasers of such articles in the Sec- 
ond circuit are protected in using and selling them because made by 
and obtained from the Kokomo Company. The défendants hère, Seim 
and Reissig, can set up that défense, show the facts, and prove that 
the alleged infringing articles made and sold by them were made by 
the Kokomo Company, sold to the Diamond Rubber Company and 
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by it sold to thèse défendants, and the défense will be complète. The 
présence of the Diamond Rubber Company an intermediary purchaser 
and seller in this suit is entirely unnecessary. If it desires to défend 
this suit in behalf of thèse défendants, it can furnish and pay counsel 
and furnish and pay vvitnesses ; in short, bear ail the expenses and 
take upon itself the burden of the défense. The Kokomo Company 
does not come to this court asking to intervene or seek to défend deal- 
ers in thèse infringing articles alleged to hâve been made by it. 

The broad allégations of the pétition for intervention must be 
deemed qualified by the certified copy of the decree filed therewith 
and which shows that the only right of the Diamond Rubber Com- 
pany, if any, to make, use, and sell thèse articles which infringe the 
Grant patent is derived from the decree of the United States Circuit 
Court in Indiana. If that decree of the Circuit Court in the action 
referred to does protect the Kokomo Company against the charge of 
infringement in making and selling rubber tires, rims, and other parts 
which in fact infringe the Grant patent, I am of the opinion, and hold, 
that such decree dœs not protect users and sellers of those articles 
made by the Kokomo Company in Indiana in the Second circuit. If it 
shall be held that the decree of the Circuit Court in the District of Indi- 
ana not appealed from or reversed establishes in that circuit that the 
Grant patent is invalid notwithstanding the décision of the Suprême 
Court of the United States, still that decree does not establish that 
as the law in the Second circuit. The décision of the Suprême Court 
of the United States holding this patent valid must prevail in the 
Second circuit. It must be the law hère that the patent is valid. 
There is no judgment or decree anywhere that the Kokomo Com- 
pany has a right as licensee to make and sell thèse articles under the 
Grant patent. The décision of the Circuit Court of Indiana is that 
the Grant patent is invalid — that is, it has no existence. The décision 
of the Circuit Court of Appeals in the Second Circuit sustained by the 
Suprême Court of the United States is that the patent is valid. 

[2] The Circuit Court of Appeals in the Second Circuit did not 
adjudicate or détermine that the Kokomo Company has the right to 
make and sell articles which would infringe the Grant patent but for 
the décision of the Circuit Court in Indiana. The Suprême Court of 
the United States has not so adjudicated. The Circuit Court of Ap- 
peals in the Second Circuit has not adjudicated or determined that 
purcha.sers and users of the articles referred to who obtain same from 
the Kokomo Company are protected in the use and sale of same in 
the Second circuit. Ail the Circuit Court of Appeals in the Second 
Circuit adjudged or determined was that the injunction in Consoli- 
dated Rubber Tire Co. & Rubber Tire Wheel Co. v. Diamond Rubber 
Co. of New York should except the défendant from its opération in 
handling, using, and selling rubber tires and rims covered by the Grant 
patent, manufactured by the Kokomo Rubber Company. 

The efifect of the réservation made by the decree of the Circuit 
Court of Appeals in the Second Circuit is thus stated by the Suprême 
Court : 
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"The final contention of the Rubber Company Is that fhe Grant patent har- 
Ing been declared invalld by the Circuit Court of Appeals of the Sixth Cir- 
cuit and by the Circuit Court for the District of Indiaua lu the Seventh Cir- 
cuit, the Kubber Company should not hâve been enjoined from the haudling 
or sale of tires manufactured in the Sixth and Seventh Circuits, and cites 
Kessler v. Eldred, 206 U. S. 285 [27 Sup. Ct. 611, 51 L. Ed. 1065]. The Court 
of Appeals practically reserved the question. It niodifled the decree of the 
Circuit Court so far as it prevented the handling, usiug or selling tireis and 
rims authorized by any judicial decree, reeogniziiig, as it said, the applica- 
bility of Kessler v. Eldred. But it further said; 'Wliether it should he glven 
a broader Interprétation is a question upon vi'hich we express no opinion, 
deeming it more prudent to wait untll the facfs are fully developed. There 
Is no occasion for attempting at this tlme to anticipate the future for a con- 
tingency which may not arise. * * * To provide In a decree that a de- 
fendant is not enjoined from maklng, using and selling devices which do not 
Infringe or which bave been llcensed, seems unnecessary. The doctrine of El- 
dred and Kessler, if carried to the extent contended for by the défendant, 
will introduce radical and far-reaching limitations upon the rights of pat- 
entées. Thèse questions may not arlse in the case at bar, but if they should, 
the court should hâve the facts, and ail the facts, before attempting to décide 
them.' "We concur in thèse remarks." 

This is far from an adjudication that thèse défendants hâve the 
right to use, deal in or sell rubber tires and rims or vehicle wheels, 
which in fact infringe the Grant patent, in the Second circuit, because 
made by the Kokomo Company in the Seventh circuit. 

[3] If it is finally held where a patent is Utigated between the 
owner thereof and an infringer, and the same is held invaHd by the 
Circuit Court of a given circuit and the case is not appealed, and the 
same question is litigated in another circuit between the same com- 
plainant and a différent défendant, alleged infringer, and the case 
goes to the Suprême Court of the United States and the patent is held 
valid, that the défendant in the first suit has the right to manufacture 
and sell articles plainly and indisputably covered by the patent ail 
over the United States, and that purchasers from such défendant 
everywhere in the United States are also protected in so using and 
selling such articles, the patent will afford little, if any, protection to 
the owner. The monopoly of the patent will be shared by the défend- 
ant in the suit referred to, and he will hâve the same right to niake 
and sell possessed by the owner of the patent, and ail purchasers and 
users under him will be protected. I am not prepared to assent to 
any such resuit. Articles which in fact infringe this patent, if sold 
or used outside the circuits where the patent has been held invalid, 
must be held to infringe, and those who sell or use outside the circuits 
referred to must be held to be infringers, even if the articles so sold 
or used were made and put on the market by a person or corporation 
as to whom the patent was so held invalid. The décision of the Cir- 
cuit Court in the District of Indiana may be-the law there as to the 
Kokomo Company and those who deal with it there, but it is not the 
law of the Second circuit or in any way binding on the courts in the 
Second circuit. While articles made by the Kokomo Company and 
sold in the Second circuit were excepted from the opération of the 
injunction in the case referred to it was not decided that the usc;rs and 
sellers hère had any right to use and sell. As said by the Suprême 
Court, the Circuit Court of Appeals of the Second Circuit reserved 
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the question. The question is now before me in this motion to inter- 
vene, and is a practical one. There is no rule of comity which re- 
quires the Circuit Court of the United States in one circuit and state 
to recognize the decrees of a Circuit Court of the United States in 
another state and circuit in such a case as this, especially when the 
Suprême Court of the United States has decreed dififerently as to the 
same subject-matter, viz., the vahdity of a patent. Keither the Ko- 
komo Company nor the Diamond Rubber Company of New York is 
a licensee. The adjudication in Indiana has no force in New York. 
Suppose the decree of the Circuit Court in Indiana is to be given the 
effect of hokling that the Kokomo Company had a right to make and 
sell the wheels or the parts complained of, its efïect may be confined 
to Indiana, and, if the Circuit Court of New York holds diiïerently 
between other parties as it must in view of the décision of the Su- 
prême Court, then ail persons residing and acting in New York other 
than the Kokomo Company are subject to the decree made by the 
Circuit Court in New York. Sued in Indiana circuit, the Kokomo 
Company and possibly those purchasing from it would be protected, 
but sued in New York, Second circuit, purchasers from the Kokomo 
Company would not be. The territorial jurisdiction of the two courts 
is separate and distinct. In Kessler v. Eldred, 206 U. S. 285, 27 Sup. 
Ct. 611, 51 L. Ed. 1065, Kessler was the maker and seller of electric 
cigar lighters, and had customers therefor throughout the United 
States. Eldred was a competitor of Kessler in the business of making 
and selling cigar lighters. Eldred owned a patent for an electric lamp 
lighter, known as the Chambers patent. Eldred brought suit against 
Kessler in the district of Indiana for infringement of the Chambers 
patent in making and selling his cigar lighters. The Circuit Court 
found that there was no infringement of the Chambers patent, and 
its décision was affirmed by the Circuit Court of Appeals. There 
was no holding that the Chambers patent was invalid. Later Eldred 
brought suit in the Western district of New York against one Breit- 
wieser, who was a user of the cigar lighters made by Kessler. Kess- 
ler assumed the défense of that suit. After the commencement of 
this last suit, many of Kessler's customers refused to send in further 
orders, and refused to pay for lighters already purchased, being in- 
timidated by the suit against Breitwieser. Thereupon Kessler brought 
suit in equity, Northern district of Illinois, to enjoin Eldred from 
commencing further suits for infringement of the Chambers patent 
against Kessler's customers who used the précise structure made and 
sold by Kessler and which had been held as between Eldred and Kess- 
ler not to infringe the Chambers patent on the ground such suits in- 
jured Kessler's business, and would resuit in a multiplicity of actions. 
The Circuit Court dismissed the bill, but on appeal to the Circuit 
Court of Appeals, Seventh Circuit, that court certified to the Suprême 
Court the questions: (1) Did the decree of noninfringement in the 
suit of Eldred v. Kessler, district of Indiana, hâve the effect to en- 
title Kessler to continue to manufacture and sell the lighter com- 
plained of in that suit throughout the United States; and (2) did the 
decree meijtioned hâve the effect of making suits by Eldred against 
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Kessler's customers for alleged infringement by them of t]ie Chambers 
patent in using and selling the lighter made by Kessler a wrongful 
interférence by Eldred witli Kessler's business? The Suprême Court 
answered both of thèse questions in the affirmative. Mr. Justice 
Moody in giving the opinion of the court said : 

"We ueed not stop to roiisider whetlier the judginent hi the case of Eldred 
V. Kessler had any other effeci tlian to flx unalterably the riglits and duties 
of the immédiate parties to it, for the reason that only the rights and duties 
of those parties are necessarily in question hère. It may be that the .1udg- 
ment in Kessler v. Eldred will not afford Breitwieser, a custoraer of Kessler, 
a défense to Eldred's suit against him. Tîpon that question we express no 
opinion. Neither it iior the case in whieh it is raised are hefore us. But the 
question hère is whether by bringing a suit against one of Kessler's custom- 
ers Eldred has violated the right of Kessler. * * * Leaving entirely ont 
of view any rights which Kessler's customers hâve or may hâve, it is Kess- 
ler's right that those customers should. in respect of the articles before the 
court In the préviens judgnient, be let alone by Eldred, and it is Eldred's 
duty to let them alone. The judgment in the previous case faits of the fuU 
effect whieh the law attaches to it if this is not so." 

In the statement of the case the court says : 

"Eldi-ed was a conipetitor of Kessler's and manufactured a similar form 
of lighter (entirely dissimilar from that described in the Chambers patent)." 

It was évident to the court that Eldred's line of conduct was in- 
tended and calculated to injure and impair the trade of Kessler by 
driving away his customers. The validity of the Chambers patent 
owned by Eldred and which he claimed Kessler infringed was not 
(so far as appears) in question. In any event, the decree did not go 
against Eldred and in favor of Kessler upon any theory that the 
Chambers patent was invalid, but simply on the proposition that Kess- 
ler's lighter, "like Eldred's," but "entirely dissimilar from that de- 
scribed in the Chambers patent," did not infringe the structure cov- 
ered by the Chambers patent. It well may be that in such a suit really 
to enjoin an unlawful interférence with a man's business by means of 
vexatious suits against his customers as between the parties to the 
prior suit the court has power to intervene and restrain the alleged 
wrongdoer, one of the parties to that action, at the suit of the other 
from bringing and prosecuting other actions involving the same pré- 
cise facts and questions, even though brought against other défendants, 
and apply the rule or doctrine of comity, thus giving full force and 
efïéct to the judgment of the Circuit Court rendered in one district 
in other or even ail districts in the United States. 

There is a wide distinction between a holding that a patent is in- 
valid and a holding that a certain manufactured article does not in- 
fringe such patent. In Kessler v. Eldred the question was not submit- 
ted, and the Suprême Court did not décide that a judgment in the 
Circuit Court of one district and circuit holding a patent invalid is 
binding and conclusive of that fact in ail other circuits even as be- 
tween the parties to the suit. Nor did it décide, as we hâve seen, that 
such a decree protects purchasers from the défendant in such a suit, 
who has successfully denied the validity of the patent, who are using 
and selling thé alleged infringing article (made by the défendant in 
such suit) in other circuits agairist the charge of infringement made 
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in the circuit where the alleged infringing acts are clone. If that is 
held, it must follovv that the decree of a Circuit Court of the United 
States in one circuit, as between the parties to the suit and their 
privies and ail persons who take property from the one or the other 
of the parties, adjudicated upon or in relation to in such suit, is final, 
binding, and conclusive in ail other circuits as to like property there- 
after made. There was no direct judgment that Kessler had the right 
to make the lighters in question. It was not adjudicated between 
Kessler and Eldred that Eldred had no valid patent. It was adjudi- 
cated that a certain structure made by Kessler did not infringe, was 
not covered by Eklrcd's (the Chambers patent). That adjudication 
was affirmed by the Circuit Court of Appeals in the Seventh Circuit. 
Eldred v. Kessler, 105 Fed. 509, 4.5 C. C. A. 454. That became the 
law of the case in that circuit as to that particular subject-matter be- 
tween thèse parties and their privies. The equity action was brought 
in the Circuit Court of the Northern District of Illinois, also in the 
Seventh circuit. It well may be and is probable that the opinion of 
the court in Kessler v. Eldred, supra, was given with this fact in mind. 
Eldred was a citizen of the Northern district of Illinois and Kessler 
of the district of îndiana. 

In the case at bar the rubber tires and rims in question hère were 
not in existence when the case in Indiana was decided and the decree 
rendered which is alleged to protect the défendants hère. They could 
not hâve been a subject of controversy in that suit. The validity of 
the Grant patent was in issue. It was adjudicated that it had no légal 
existence. Having no existence as to the Seventh circuit, district of 
Indiana, the making and sale of rubber tires and rims by the Kokomo 
Company was not unlawful so far as the holder of that patent was 
concerned. I am of the opinion that this decree conferred and con- 
fers no right on the Kokomo Company to perpetually and forever in- 
fringe the Grant patent now that it bas been held valid by the Su- 
prême Court of the United States whose décision must be the suprême 
law of the land. Clearly, to my mind, it confers no right on the Dia- 
mond Rubber Company of New York, the petitioner for intervention 
hère, to purchase and sell rubber tires or rims or rubber tired wheels 
made by the Kokomo Company which in fact infringe the Grant 
patent, for as to it the Suprême Court of the United States has de- 
cided, in a case where it was sued for infringing that patent and where 
its validity was directly in issue, that the patent is valid, and that 
the Diamond Rubber Company has no right to make or sell articles 
covered by it. The exception in the decree of the Circuit Court of 
Appeals, Second Circuit, went to the terms and extent of the injunc- 
tion to issue under it, and the efïect of its decree as a whole was to 
reserve the question hère in issue. This is held by the Suprême Court 
as before stated. In short, unless the decree in the Circuit Court of 
Indiana, referred to, is a protection to the Kokomo Company and ail 
who purchase and sell tires and rims of its make wherever located 
and dealing in them, the Diamond Rubber Company of New York 
and thèse défendants, Seim and Reissig, are infringers when they 
purchase and sell and use the articles mentioned in the state of New 
York, especially those made or purchased and sold hère since the de- 
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crée of the Circuit Court of Appeals, Second Circuit, and its affirm- 
ance by the Suprême Court. To hold othe.rwise is to fail to give full 
force and eflfect to the décision of the Suprême Court of the United 
States. To hold that the Diamond Rubber Company of New York, 
as to which company the Grant patent has been held valid in a suit 
wherein that company was défendant by the Suprême Court of the 
United States, is at Uberty to purchase and sell thèse tires and rims 
throughout the United States, is to say that the patent is invaUd as 
to that company by reason of the decree of the Circuit Court in the 
district of Indiana, a subordinate court, as to ail articles made and 
sold by the Kokomo Company in whose hands soever they go and to 
my mind is extending the doctrine of Kessler v. Eldred, supra, f^r 
beyond its legitimate scope, and the intent of the court which pro- 
nounced the judgment in that case. I do not think that either the 
Diamond Rubber Company of New York or thèse défendants is in 
privity with the Kokomo Company. True, they purchase rubber 
tires and rims f rom the company directly or indirectly, but such tires 
and rims were not the subject of that action or involved in it as they 
were not then in existence. 

[4] They were not parties to that suit in Indiana or represented 
by any one who was a party. They had no interest in it. The term 
"privity" dénotes mutual or successive relationship to the same rights 
of property. Litchfield v. Goodnow (and cases cited), 123 U. S. 549, 
551, 8 Sup. Ct. 210, 31 L. Ed. 199. It does not satisfactorily appear 
hère that the alleged infringing wheels, or parts thereof, hàndled and 
sold by thèse défendants, were made or sold by the Kokomo Com- 
pany at any time, or prior to the décision by the Suprême Court. In 
fact, there is stamped on the tire itself as maker thereof the name 
of another company. I do not think the intervention should be per- 
mitted for this additional reason, viz., it is not made to appear that 
the tires and rims and wheels used and sold by thèse défendants were 
made by the Kokomo Company, and there is substantia! évidence that 
they were not made by that company. There is no suggestion that 
they were made by either of the otlier companies as to which this 
patent has been held invalid. 

For thèse reasons, the pétition for leave to intervene is denied, and 
the motion for a preliminary injunction is granted. 
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AMERICAN STEEL FOUNDRIBS et al. v. WOLFF TRUCK 
PRAME CO. 

(Circuit Court, N. D. Illinois, N. D. Aprll 25, 1911.) 

No. 29,185. 

1. Patents (§ 109*) — Amendment of Application— Vérification. 

An amendment to an application for a patent merely adding new claims 
which do not Involve a departure from the original Invention as deserlbed 
and shown in the specilication and drawings is wlthin tUe applicant's 
right and need not be verifled. 

FEd. Note. — For other cases, see Patents, Cent. Dig. § 152; Dec Dig. 
§ 109.* 

Amendment of application for patent, see note to Oleveland Foundry 
Co. V. Détroit Vapor S. Co., 68 O. C. A. 239.] 

2. Patents (§ 167*) — Spécification— ïIffegt or Référence to Dbawinos. 

Where an opening in a meehanical device, as shown in the drawings 
flled as part of an application for a patent, was of peculiar form, and 
such opening was described in the spécification by référence to the draw- 
ings and the letter by which It was designated thereon, the peculiar form 
was thereby incorporated In the spécification although not otherwise 
ment'ioned therem. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
§ 167.*] 

3. Patents {§ 328*) — Validity and Infringembnt— Car Truck. 

The Hardie patent, No. 569,044, for a metallle car truck, construed and 
Jield to disclose patentahle novelty and invention. Also held infringed 
by a modlfled form of the device of the Harrlngton patent. No. 857,937. 

In Equity. Suit by the American Steel Foundries and J. S. Andrews 
Company against the Wolff Truck Frame Company. Decree for 
complainants. 

Linthicum, Belt & Fuller (Charles C. Linthicum, of counsel), for 
complainants. 

Sheridan, Wilkinson, Scott & Richmond, for défendant, 

KOHI^SAAT, Circuit Judge. This cause is now before the court 
on final hearing. The bill charges infringement of claims 2, 3, and 6 
of patent No. 569,044, granted to J. S. Hardie on October 6, 1896, for 
a metallic car truck. The claims in suit read as follows, viz. : 

"2. A ear-truck, comprising two truck-arches rlgidly connected with each 
other, each truck-arch havlng a transverse opening, the upper iwrtion of 
whicli is contracted, a truck -ijolster fitted in the upper portion of said open- 
ings, and springs seated in the opening» and below the truck-bolster and 
respectively tiearing against the truck-bolster, substantially as described. 

"3. A truck havlng two truck-arches, each formed with an opening, the 
upper portion of which is contracted, a truck-bolster havlng its ends respec- 
tively fltted within the upper portions of said openings, and means within 
the openings and below the truck-bolster by which the truck-bolster is held 
in place, substantially as described." 

"6. A truck having a truck-arch formed with an opening, the central 
portion of which is enlarged over the terminais, a spring-seat fltted within 
the contracted lower portion of the opening, springs rested on the sprlng- 
seat, and a truck-bolster fltted within the upper contracted portion of the 
opening and eugaged by the springs, substantially as described." 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The invention hère involved consists in a combination truck having, 
as an essentiàl élément, a' transversé opening in each truck-arch or side 
frame of such a form as enables its use with ail kinds of bolsters. 
This is the;pnly structural novelty hère relied on. The new feature 
of this opening is found in the contracted upper portion, or, as stated 
in claim 6 in the enlarged central portion thereof, whereby a bolster 
constructed with column guides, intégral or otherwise, upon its op- 
posite sides may be passed through the enlarged portion of the opening 
in the side frame of a one-piece side frame, and then be raised into 
and maintained in contact with the sides of the contracted upper por- 
tion of the opening in the arch or side frame, so as to resist any sub- 
stantial backward and forward movement of the bolster, and niake a 
comparatively rigid connection between the two side frames. The 
advantage claimed for the device is that it provides a simple and dur- 
able construction which is not liable to get out of order; one which is 
readily set up without the aid of skilled labor, and one which may be 
coriveniently inspected and repaired, and which is adapted to use with 
any bolster. The enlarged opening, however, would seem to be of 
value only in connection with bolsters equipped with column guides or 
lips. The défenses are lack of patentable novelty, noncompliance with 
the statute as to what the invention consists in, and want of infringe- 
ment. 

The application upon which the patent in suit was granted was filed 
January 25, 1896. Of the four original claims asked for, none claimed 
the contracted upper part or the enlarged central portion. Original 
claims 1, 2, and 4 were rejected. Original claim 3, which covered 
principally the means for placing and holding the bolster in the con- 
tracted upper part, was allowed. Thereupon Hardie canceled original 
claims 1, 2, and 4, and added claims 2 to 9, inclusive, among which ap- 
pear the claims in suit. Now for the first time appears a claim for 
the contracted upper end and the enlarged central portion of the 
opening. No new spécification or drawings were filed, nor was the 
change in the claims sworn to. The drawings disclosed the contracted 
upper portion, and the enlarged central portion of the opening, but 
no référence is made thereto in the spécification. 

[1] Upon this State of facts défendant rnoves to hâve the claims in 
suit declared invalid for want of vérification of the amendment. In 
Hoe V. Kohler (C. C.) 25 Fed. 271, decided in 1885, Justice lilatch- 
ford, sitting in the Circuit Court for the Southern district of New 
York, held that the mère failure of the file wrapper ând contents to 
disclose whether the application was properly verified or not was not 
sufficient to rebut the presumption that the commissioner required and 
received a proper preliminary oath. To the same effect is Earl v. 
Rochester S. & E. R. Co. (C. C.) 157 Fed. 241. 'Défendant cites 
Steward v. American Lava Company, 215 U. S. 161, 30 bup. Ut. 46, 
54 L. Ed. 139, affirming Lava Company v. Steward, 155 Fed. 731, 84 
C. C. A. 157, in support of its contention. In that case the fact of 
failure to make the required oath was conceded, as appears from the 
opinion. Hère, it is not conceded, nor is there any attempt to prove it. 
Mr. Justice Holmes, speaking of the oath on page 168 of 215 U. S., 
on page 50 of 30 Sup. Ct. (54 L. Ed. 139) says: 
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" * * * The aineutlment required an oath that Dolan might hâve fourni 
it difficult to take, and for want of It the pateiif is void." 

It is évident there could be no presumption as to the oath under such 
circumstances. It will be borne in mind that the statute does not in 
ternis require the oath to be in writing or recorded. Walker on Patents 
(4thEd.) §122. 

[2J But it is not deemed necessary to dispose of this contention 
upon this ground. Hardie made no amendment to either the spécifica- 
tion or drawings. The latter, as above stated, disclosed the opening 
with a contracted upper part and an enlarged central part. The spéci- 
fication makes no mention of it. In Western Electric Company v. 
vSperry Electric Company et al., S8 Fed. 187-196, 7 C. C. A. 164, 173, 
Judge Woods, speaking for the Court of Appeals for this circuit, and 
with référence to an amendment to the application says : 

"At flrst Scribner, it is elear, V)elleved the np-and-down compensating 
luovemeiit of tlie anuature in the main circuit, irrespective of the action of 
the regulating magnet, to lie an imr)ortant feature of his lamp ; but before the 
patent issued, withont changing tlîe drawing or niodifying the structure of 
his deviee in the least. he presented an aniended spécification, in which he 
repudiated tliat idea, and described the armature in opération as assuming 
and holding a deflnite relation to the magnet. So long as he did not change 
the structure of his deviee or invention, he had the right to change the 
spécification. * * *" 

This latter expression is quoted approvingly in Michigan Central R. 
R. Co. V. Consolidated Car Heating Company, 67 Fed. 128, 14 C. C. A. 
232, decided by the Court of Appeals for the Sixth circuit. In the 
same case sections 561 and 635 of Robinson on Patents are cited to the 
effect that "new matter is that which is not found in the spécification, 
drawings, or model as first filed, and which involves a departure from 
the original invention" and proceeds to give weight to the drawings. 
In Hogg et al. v. Emerson, 6 How. 484, 12 L. Ed. 505, the court says 
the models and drawings are proper to be resorted to for clearer in- 
formation. To the same effect is Brooks et al. v. Fisk et al., 15 How. 
212, 14 L. Ed. 665. In Tinker v. Wilber Eurêka M. & R. Mfg. Co. (C. 
C.) 1 Fed. 139, Judge Wheeler, in the Circuit Court for the Southern 
district of New York, states that the drawings "could and should be 
looked at, if necessary, in order to explain an ambiguous or doubt- 
ful spécification, and to make the invention capable of being under- 
stood and used. But it cannot supply an entire want of any part of a 
spécification or claim in a suit upon a patent, although it might afford 
ground for a reissue covering the part shown by it." Judge Blodgett 
in Frazer v. Gates & Scoville Iron Works (C. C.) 22 Fed. 442, adhères 
to the rule that models and drawings are not to be resorted to for the 
purpose of construing the patent except in cases where the spécifica- 
tion is ambiguous or uncertain. It is said by Judge Shipman in Gunn, 
Tr., et al. v. Savage et al, 30 Fed. 369: 

"A description which is said to be vague and uncertain may be made 
clear by the drawings. An iniperfect written description will be aided by 
correct drawings, but when the written description is not only silent in 
regard to a feature of the invention, but places the novelty upon a différ- 
ent and described feature, the drawings will not help an entire omission, 
because the necessity of a written description is made absolute by the statute. 
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Doubtful or ambignous spécifications can be aided anl made plaîn W 
drawings, but they caiinot sni)ply an entire absence of description in tbe 
spécification. Agaln, tbe drawings wlU not aid tbe nondescription, because, 
altbough they may sbow to an expert tbe new feature, tbey do not sbow 
that tbe patentée clalmed to be tbe inventor of tbat part of tbe die, wben 
In bis spécification he had distinctly placed bis invention upon anotlier 
part." 

Sections 4884 and 4889 of the statutes (U. S. Comp. St. 1901, pp. 
3381, 3383) provide that the drawings shall be a part of the spécifica- 
tion and of the patent. The spécification refers to the transverse open- 
ings A' of the drawings and the transverse flanges thereof A2 and 
speaks of the reduced bolster ends b' being guided in the upper por- 
tions of the openings A'. There can be no doubt but that the spécifi- 
cation, including the références to the dravi^ing, amply describes the 
openings with contracted upper portions and enlarged central portions 
for the purposes of amending the claims. Under such a state of facts 
Hardie was at Hberty to amend his claims to cover the peculiar form 
of transverse openings shown in the drawings, even though no référ- 
ence is made in the spécification to their peculiar form and its advan- 
tages. It is a well-established rule of law that a patentée is entitled 
to ail the benefits of his invention. The amendment was fully justi- 
fied by the description including the drawings, and was therefore not 
such a departure from the original application as would require a new 
vérification. The claims in suit are very explicit as to the openings. 
Taking the whole patent — claims, spécification, and. drawings — into 
considération, under the authorities, some of whicli are cited supra, 
the objections raised by défendant as to the amendment are not well 
taken. 

[3] As above stated, the claims and the spécification taken in con- 
nection with the drawings show the side arches or frames held to- 
gether by a bolster which niakes no use of the enlarged central portion 
of the opening. It has no column guides, bolster end lips, or other fea- 
tures which required an opening wide enough to permit the bolster end 
side guides and ail to be inserted therethrough, and an upper part so 
narrowed as to engage the sides or any other part thereof. The patent 
is very inartificially drawn. The défendant insists that the use of the 
openings, with bolsters having column guides, is nowhere suggested. 
The Patent Office seems to hâve been of the opinion that no such use 
was contemplated, since a patent specifically covering the column guide 
and contracted upper part of the opening was granted to W. P. Betten- 
dorf on October 6, 1903, numbered 740,617. It is complainant's con- 
tention that the patent disclosed an opening which could be used with 
any bolster, else why the contracted upper portion or enlarged central 
portion? On the other hand, défendant insists that the contracted 
upper part means vertical contraction so as to engage the shoulder 
shown at the ends of the bolster in the drawings. This latter position 
has not the merit of being reasonable, especially so since the drawings 
disclose the laterally contracted upper part. Défendant explains the 
enlarged central portion of the opening as désirable for insertion of 
the spring seat — a use to which it is doubtless put. But this minor 
advantage would hardly account for the large modification of the open- 
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ing shown in the drawings, although an enlarged opening îs made an 
élément for that purpose in the Barber patent, No. 620,092. Coni- 
plainant disclaims any intention to hâve an opening so large as to per- 
mit the withdrawal of the whole bolster therethrough. On the other 
hand it is not clear that there is any advantage in producing an open- 
ing which would accommodate every kind of bolster. The only feature 
of the patent in suit which suggests the use of a bolster having column 
or side guides are those recited in the claims, and the représentation 
in the drawings of a contracted upper part and an enlarged central 
part. The spécification as well as certain claims not in suit call for 
compression wedges under the spring seats. Their application to the 
bolster is not disclosed though presumably they were intended to 
tighten or raise and hold something in position. The patentée in his 
testimony says they were designed to force the side or column guides 
into contact with the contracted upper portion. 

In its commercial device, complainant does not seem to use the com- 
pression wedge. Hardie testifies that his original drawings showed 
a bolster having column guides as in the Schafïer bolster and that 
the change to the bolster shown in the patent in suit must hâve been 
made by his solicitors and that it was his intention to provide for 
column guides. Two photographs taken bef ore the patent was granted 
show Hardie's truck assembled with a Schafïer bolster. The record 
makes plausible Hardie's contention that he had the Schaiïer bolster 
in mind in providing the form of his side frame opening. The ques- 
tion therefore is whether his device shown in the drawings to be as- 
sembled with a bolster having no column guides, is so misleading or 
meaningless as to fail to disclose his aileged invention to those skilled 
in the art in accordance with the statutory requirement. It is a well- 
known canon of patent construction that patents shall be liberally 
construed in order to give efifect to the invention, if invention may be 
fairly deduced from what is disclosed. At the time of the filing of 
the application by Hardie bolsters with column guides or lips were 
well known. Hardie shows a method whereby such bolsters may be 
used in connection with cast one-piece side-frames or arches, and as 
well in connection with bolsters not provided with column guides. 
This appears from the évidence and from an inspection of the draw- 
ings, but is not claimed. 

It must be remembered that the claims call for a truck, and not 
merely for the seating of a bolster end. Given the Hardie opening in 
the side arch, would not the substitution of the Schafïer bolster for 
that of the drawing, amount to the use of an équivalent; and is not 
the substitution plainly suggested by the form of Hardie's opening? 
It seems fair to hold that it was made to catch and appropriate the 
whole bolster family. It is therefore held that complainant is not 
limited by the drawings of the patent in suit, to a combination employ- 
ing a bolster having no column guides, and that the use of the Schafïer 
bolster in the assembling of the Hardie truck comes within the terms 
of the patent. This being so, are the claims in suit valid ? 

Hardie was not a pioneer in the construction of one-piece side- 
irames made of métal and having transverse openings available for 
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the réception of springs, spring seats and bolster-end bearîngs. Goltra 
patent No. 552,493, granted December 31, 1895, Hughes patent No. 
408,022, granted July 30, 1889, and the Fox patent No. 521,709 dis- 
close it. The opening in the side-frame having a large and a narrow 
portion, so that the axie may pass through the larger opening and 
then be crowded by means of a tongue and groove arrangement into 
locked contact with the sides of the contracted part of the opening, is 
shown in Sanford patent for an adjustable car-truck, No. 105,984, 
granted August 2, 1870. Wyatt and Smedley patent. No. 223,207, 
shows the enlarged central portion and contracted upper portion of a 
transverse opening between side columns in truss or diamond variety 
of arch-bar side-frames. The openings are substantially like those of 
the patent in suit, except that they are obstructed by supporting bolts, 
and are evidently not intended for the insertion of any kind of a 
bolster. They would be suitable for the réception and locking of 
bolster ends having intégral column guides should the bolts be moved 
out of the way. As with the patent in suit, so in the latter device, the 
patent does not show a bolster requiring the peculiar form of the 
openings nor any use to which it might be put. Its swinging bolster 
would doubtless not be one of the bolsters to which complainant alludes 
when it says the Hardie opening is adapted to be used with ail bolsters, 
although it would not interfère. 'Could not the Wyatt & Smedley 
opening be so adjusted as to be used with any bolster without patent- 
able modification? 

The Geisendorff patent. No. 20,871, granted July 13, 1858, for a 
car axle shows a journal box device acting essentially upon the prin- 
ciple of Hardie's device. The journal-box opérâtes upon the same 
principle as does the opening in the Hardie side-arch, except that the 
bearing of the box is upward. The journal-box has ears or lips which 
serve as jaw-guides, corresponding to the column guides of the claims 
in suit, which pass into locking relation with the jaw-slots. The box 
can be removed by forcing the guides to register with the correspond- 
ing openings or recesses in the inner faces of the pedestal jaws. This 
also is found in patent No. 20,535, granted to W. O. Arnett June 15, 
1858. This patent covers an improvement for disconnecting car axle- 
box cases without removing the stay-bar or elevating the car. The 
front flanges of the pedestal jaws are eut away at their lower part to 
make an opening large enough for the insertion of the lugs upon the 
box case. They are then lifted to lip and groove contact with the 
inner face of the pedestal jaws. Similar openings were employed by 
the Illinois Central Railroad prior to the date of the patent in suit, 
used, however, for the insertion of the spring seat or board and not 
for the insertion of bolster ends. The enlarged opening in the side 
frame is clearly shown in the lower portion of the opening. No reason 
is apparent why a bolster end with side guides could not be inserted 
and then raised, as in the claims in suit. Défendants demonstrate 
that it can be done by assembling it in conjunction with what is known 
as the Lehigh Valley bolster. It could hardly be deemed invention to 
«nake it larger vertically in order to accommodate a larger bolster end. 
In view of the prior art as above stated, it appcrirs that, in and by 
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itself, complainants' side arch with its transverse opening présentée! 
no novelty of a patentable nature. The invention, if there be one, must 
be found in the combination, with référence particularly to that part 
thereof pertaining to the manner of inserting and removing the bolster 
ends from the opening. Complainants' counsel assert that the only 
structural novelty of the. patent consists in the enlarged opening in the 
side frame, and that the invention resided in the conception that mak- 
ing the opening in that form enabled its use with ail kinds of bolsters. 
As construed by counsel for complainant, the patent does net disclose a 
means for removing the bolster bodily from the truck. In order to 
do that, the side-f rames or arches of the truck must be spread apart. 
Were it otherwise, it is apparent that défendants' arch opening would 
not respond to that requirement. So far as the patent discloses, how- 
ever, the removal of the whole bolster might hâve been the thought 
in the inventor's mind. The Hardie patent is the first in the car-truck 
art to employ a one-piece side-arch capable of use with a bolster having 
ends provided with columns, side guides, or lips and intégral there- 
with. To insert a bolster end so provided in the old built up side-arch, 
it was usual to remove the top bar of the arch or truss or temporarily 
take ofï the side guides or lips. When the one-piece side-frame came 
into use manifestly there was no top bar to be removed, and conse- 
quently no means for inserting bolster ends with intégral side column 
lips in such a manner as to cause them to be locked in the opening, 
without removing the lips or guides, or using an opening resembling 
the button-hole method, as defendant's expert terms it; i, e„ that form 
used by Hardie. 

The removal of the side guides involved considérable trouble, so 
complainant claims, and was, to a considérable degree, superseded by 
the device seen in the patent in suit. There is disclosed, however, 
in Schoen patent No. 542,427, granted July 9, 1895, a means whereby 
bolsters with top guides can be inserted in any transverse opening ia 
side-frames whether built up or made of one pièce. The Schoen 
side-frame is of the latter type. The bolster top guides in Schoen are 
released from contact with the top bar of the opening by removing 
the springs as in Hardie's device, and the opening is made large 
enough to permit of the removal of the whole bolster— a feature 
disclaimed by Hardie, thus limiting Hardie to bolster ends provided 
with side column guides. Schoen makes room in his opening for the 
insertion and removal of his bolster-end, vertically, while Hardie does 
it laterally. In both the clearance of the lugs or guides is effected by 
the removal of the springs, thus providing a means for alignaient of 
the guides with openings through which they could be withdrawn. It 
is complainants' contention that Schoen's device never went into gên- 
erai use. 

As to the so-called button-hole method, défendant insists that there 
was no invention in transferring it into the bolster art since its use 
was so well known in ail manner of devices requiring a locking 
,">f the parts in an opening with fixed sides, as in the assembling 
of the parts of a bedstead, corset fastenings, and innumerable other 
constructions. Some attempts were made by patentées to adjust the 
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the bolster-end having intégral side guides to an opening in the one- 
piece métal side-frame. Goltra tried in 1879 in his patent No. 223,207, 
but testifies as a witness herein that he does not remember how he 
proposed to get the bolster in and out of the opening. His patent does 
not show. 

Nothing short of the opening in the side-arch with the contracted 
upper portion or the enlarged lower or central part would avail to 
release his hapless lip-incumbered bolster-end. 

Défendant manufactures under a modification of patent No. 857,937, 
granted to C. G. Harrington for a car-trnck on June 25, 1907, known 
as the Wolff truck side-frame. This was placed on the market in 
its présent form early in 1908. Another form seems to hâve been 
used several years earlier. Bettendrof shows the defendant's opening 
in substance in his patent No. 740,617, granted October 6, 1903. 
Barber's patent, No. 620,092, granted February 28, 1899, discloses a 
diamond side-frame having a transverse opening with an enlarged 
lower portion, but not in connection with bolster ends. Hardie's 
side-frame opening was placed on the market in 1897. His applica- 
tion was filed January 25, 1896. The Goltra & Schaffer patent for 
the bolster with side-column guides had been granted more than two 
years previously. At the time of the issuance of the patent in suit 
no way was shown whereby the Goltra & Schaffer patented bolster 
could be used with a solid métal side-frame, except as might be 
deduced from the prior art above set out, although more than two 
years had elapsed since this bolster came upon the market. That 
its use in metallic car trucks was désirable is demonstrated by the 
commercial success following its use by Hardie. It would seem that 
those engaged in that art would hâve appropriated it as soon as known 
had it required mère mechanical skill to adjust the side-frame opening 
to its use. The question is not entirely free from doubt, but, ail 
things considered, I am of the opinion that it possesses some patent- 
able novelty and a small degree of invention. Therefore, though 
reluctantly, the patent in suit is held to be valid. 

I bave little trouble in holding that defendant's device infringes. 
It has the enlarged portion in its opening whereby the bolster-head may 
be inserted and Hfted into locked contact with the contracted upper 
part. The différence in method is not appréciable. The complain- 
ant may prépare its decree accordingly. 



ASBESTOS SIIINGLE, SLATE & SITEATIIING CO. et al. v. H. W. JOHNS- 

MANVILLiB CO. 

(Circuit Court, S. D. New Yorlî. January 30, 1911.) 

1. Patents (§ 328*) — Validitt — Peocess op Making Abtificial Stone 
Plates. 

Tlie Hatsehek reissue patent, No. 12,594 (original No. 769,078) for a 
process of making artiflcial stone plates and the produet of sucb process, 
clalm 6, whlch Is for a produet not stated to be produced by sueh process, 
and whlcti must be presumed not to be slnce such produet Is expressly 

•For other cases see same topic & § numbek in Dec. & Am. Uigs. 1S07 to date, & Rep'r Indexes 
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covered by clalm 7, Is void because It does not show the method of mak- 
ing the product, and also because a clalm for tbe same thlng in the orig- 
inal application was reject'ed with the patentee's assent. Clalm 1, whieh 
Is for a proeess of making hydraulic cernent colloïdal, is also vold for 
lack of novelty. 
2. WoKDs AND Phrases— "Geoxjt." 

"Grout" is a thln watery concrète in which the proportion or bulk of 
water is large. 

In Equity. Suit by the Asbestos Shingle, Slate & Sheathing Com- 
pany and Liidwig Hatschek against the H. W. Johns-Manville Com- 
pany. Decree for complainants in part. 

See, also, 184 Fed. 620; 189 Fed. 611. 

Clifton V. Edwards, for complainants. 
A. Parker-Smith, for défendant. 

HAND, District Judge. The complainant insists upon a décision 
upon claims 1 and 6 after having an opportunity to discontinue as 
to them, and therefore it becomes my duty to décide upon them. 

Claim 6 is as f ollows : 

"An artiflcial-stone product consisting of a major proportion of hydraulic 
cément and a minor proportion of filirous material, the product being In 
layers and elastic, non-brittle and penetrable to nails — that is, capable of 
being nailed similar to pai)er buildiug-board or wood — intoiubustible and 
water and frost résistant, of hardness, strengtb, and durability, and having 
a certain quality of toughness winch enables it to resist straiiis and shoeks 
which would shatter ordinary brittle niaterial, sueh as slate, and the prod- 
uct being, finally, easily eut and sawed into shape and capable of being 
presented thin enough to serve as a substitute for wooden shingle and 
slate tile, and substantlally as described." 

Unless this product is the product of the Hatschek patent, the spéc- 
ifications do not show how to make it, which of course is necessary. 
It must be made in layers, and it is not apparent how such a watery 
product can be made in layers, except upon a cardboard machine. On 
the other hand, if it is construed merely as the product of the proeess 
described it is precisely the same as claim 7, and under well-estab- 
lished rules two claims must be read differently when they occur in 
the same patent, else one is redundant. Therefore, it must be con- 
strued as meaning a product of some other proeess than that shown, 
and as such it is bad. 

Again, if claim 6 be for some other product than that of the proeess, 
as indeed it must be, and if it is thought to be specified, still it is 
invalid, because precisely the same claim was rejected in the original 
file wrapper without complaint. That claim was as follows : 

"As a new article of manufacture, an artificial stone plate, consisting Of 
asbestos fibres and hydraulic cernent, the cernent greatly in excess of the 
fibres, said plate being composed of a stratified homogeiieous mass of the 
aforesaid materials, substantlally as described." 

Having assented to that rejection the complainant may not now 
assert it. Corbin Cabinet Lock Co. v. Eagle L,ock Co., 150 U. S. 
38, 14 Sup. Ct. 28, 37 U Ed. 989. 
189 F.— 39 
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Çlajtn'l is as follovvs: 

^''^Flie proeess of reudering liydi-aullc cernent colloïdal, which consiste In 
■«Vorlîing the same with a large bulk of water^-that is, to say, with siifficleiit 
water to allow the particles of cernent to be kept in motion and tbus segro- 
gated — whereby the setting or hardening [wwer of tlie cément is not destroyed, 
and, in tlie présence of otlier material, as well-divided asbestos. it is iii- 
timately associated witli the latter, so that even if the weiglit of, the 
cernent be greater than that of the muterjal with which it is mixed, no 
séparation' takes place, substantially as set forth." 

The claim hère is f Or the proeess of working cernent with a large 
bulk of water so that its setting power is npt affected, and it may be 
mixed intimately with other materials. The so-called "colloidal" 
properties of cément were well-known long before Hatschek put them 
in his patent and were fully described. Yet this is absohitely his 
claim. It is true that in the claim he mentions a use to which it may 
be put — i,e., that of making an intimate mixture with other ma- 
terials — but that is only one use of the proeess, and the proeess itself 
is claimed in its bare entirety, without limitation to the spécifie use 
of the proeess to insure an "intimate association." However, even 
if the claim be held to include the mixing of colloidal cément with 
other materials, it is still invalid. Such mixtures were known for^ 
years under the name of "grout," which is a thin watery concrète in 
which the proportion or "bulk" of water is large. Just how large the 
proportion must be the complainants' witness Dyrenforth would not 
say, except that particles of cément must be kept separàted. It is of 
course immaterial that the scientific results of the proeess were orig- 
inally unkhown, for the proeess took place, whatever; it was. ' More- 
over, grouts hâve been made since this property of cernent was knowm, 
and ail of them were within the terms of this claim. The only novelty 
of Hatschèk's invention consisted in his use of the colloidal character 
of cernent to make his plates upon a cardboard machine, and that 
he bas been accorded in the opinion already handed down. 

I am, in conclusion, also satisfied that the claim cannot be saved, as 
the complainant suggests, by incorporating the whole proeess, ma- 
chine and ail, and I must hold it invalid. 

The defendant's brief calls attention to some supposed mistakes in 
the former opinion which require some notice. It is of no conséquence 
that the English patent to Simmons & Bocks was not a good référ- 
ence, because its use is only to show the meaning of the French patent. 
It was apparently the original of the French patent, and, as such, it . 
is an authoritative and peculiarly useful indication of the meaning of 
the inventors in the French patent, and much the best source of in- 
terprétation of their meaning when the French is ambiguous. Why 
the défendant calls it "an imperfect translation" it is impossible to see. 
There is no ground to say that the phrase "de la manière décrite au 
chapitre 1 ou de toute autre manière appropriée," créâtes two other 
alternatives to "la machine a carton." The assumption is that "la 
machine a carton" is the équivalent of the supposed method of the 
second example, yet no "machine a carton" is there raentioned, nor 
can it be supposed to hâve existed as I hâve shown in the opinion. 
Besides, why was the order of the examples inverted? However, the 
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English translation leaves no room for doubt that the natural meaning 
was that which was intended, and that this thick paste could be spread 
as in the first example or in any other way. If this conclusion be 
wrong, it is not through inadvertence. 

My use of the term "coucher-roll" in place of the "press-roll H" 
accounts for the natural failure of the défendant to understand the 
argument in the opinion based upon the impossibility of using a card- 
board machine for the Simmons & Bocks process. This misunder- 
standing was increased by the fact that I spoke of the "mesh of the 
coucher-roll," when it has no mesh. If, however, the word "press- 
roll" be substituted, the reasoning will, I think, be plain, and the fact 
that the press-roll has no mesh strengthens the argument, since the 
mesh can only be one introduced during the process. The conclusion 
I do not accept, that the pressure which "is repeated at intervais, 
first in layers when the separate coatings are applied," means the 
pressure between the press-rolls. The pressure of the press-rolls is 
continuons, nor "repeated at intervais," and it would be an extremely 
awkward way to describe the introduction of a mesh during the 
manufacture of the plate on such a press-roll by saying "with this 
paste a wire netting is coated, and the plate made by spreading in 
the same way as pasteboard." 

The spreading machine referred to as a possible cardboard or paste- 
board machine and as a "hand-dipping" machine was the old-fashioned 
way of making paper, by which the fluid was poured through a cloth 
or other mesh and the cloth then raised with the pulp upon it. It 
was suggested as a possibility that the paste in examples 1 and 3 might 
be made in some such machine. The mesh would be immersed in the 
paste and then raised up with the paste clinging about it. By répéti- 
tion the plate would be built up. However that may be, it is too 
clear for argument that thin paste is used only in example 2, that 
the présent cardboard machine can not be used with such paste, and 
that therefore the term "spreading or pasteboard machine" in example 
3 cannot mean such a machine. There can be no question that the 
plates into which the mesh is to be introduced are the plates described 
in that example, not in example 2 which has been already fully de- 
scribed. In this case as before, the conclusion, right or wrong, is 
not inadvertent, and the proper relief to correct its errors is by appeal. 

As the complainant has lost upon two claims, though he has suc- 
ceeded on five, there can be no costs. 



ASBKSTOS SIIINGI.E, SLATE & SHEATIIING CO. et al. v. H. W. JOHNS- 

MANVILLE CO. 

(Circuit Court, S. D. New Yorlî. May 31, 1911.) 

1. CONTEMPT (§ 8*) MlSSTATEMENT Or DECHEE — .TuEISDIOTlON TO PUNISII— 

Statftes. 

Rev. st. § 725 (U. S. Coinp. St. 1901, p. 58.3), provides tliat, fedenil 
courts shall hâve power to administer ail necessary oaths, and puuish b,y 
fine or imprisonmenf at tlie court's discrétion contenipts of its authority, 
provided such power to punish sliall not extenrt to any cases, exeept tlie 

•For othei" cases see same topic & § numbbe in Dec- & Am. Digs. 1907 to date, & Rep'r Indexes 
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misbehavlor of any person In the court's présence, or so near thereto as 
to obstruct the administration of justice, tlie misbehaylor of any of the 
ofiicers of the court in their officiai transactions, and the disobedienee or 
résistance of any offleer, or of any party, juror, witness, or other person, 
to any lawful wuit, process, order, rule, decree or command of such 
courts. Hcld that, under such section, fédéral courts could no longer 
exercise their common-law power to punish as for contempt a misstate- 
ment of the effect of their décisions. 

[Ed. Note.^For other cases, see Contempt, Cent. Dlg. § 14; Dec. Dig. 
§8.*] 

2. Patents (§ 323*) — Effeot of Decree— Misstatement. 

Where complainants, in a suit for infringement of a patent, obtained 
a decree, a misstatement of the efCect thereof in complainants' subsé- 
quent advert'ising, though not punishable as for contempt, was neverthe- 
less a civil wrong, for which défendant was entitled to relief by motion 
In the original case. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 323.*] 

3. Patents (§ 323*) — Inf^eingement—Judoment— Misstatement of Décision 

— Relief. 

Where complainants, after obtaining a decree in a suit for patent' in- 
fringement, misstated the contents of the decree in part in their subsé- 
quent advertising, but there was no indication that they acted in con- 
scious bad faith, défendant was entitled to an order requiring complain- 
ants to desist from such misst'atements on pain of a stay of further pro- 
ceedings under the decree, and, if necessary, that the decree be recalled. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 323.*] 

Suit by Asbestos Shinglè, Slate & Sheathing Company and another 
against H. W. Johns-Manville Company for infringement of patent. 
Decree was rendered in favor of complainants (184 Fed. 620), and 
défendant, claiming that complainants had made an improper use of 
such décision, applied to punish complainants for contempt. Decree 
for défendant. 

See, also, 189 Fed. 608. 

Clifton V. Edwards, for complainants. 
A. Parker-Smith, for défendant. 

HAND, District Judge. [1] The first question îs of power. The 
court certainly had power at common law to punish as for a contempt 
a misstatement of the efïect of its own décision. That power was, 
however, in my judgment, taken away from fédéral judges by section 
725 of the Revised Statutes (U. S. Comp. St. 1901, p. 583), because 
it is within none of the exceptions contained in the proviso. It is 
true that Judge Phillips in Gorham Mfg. Co. v. Emery-Bird-Thayer 
Dry Goods Co. (C. C.) 92 Fed. 774, 779, mentioned misconduct of 
this character as a common-law contempt, but he made no décision in 
regard to it, and his words were clearly not meant as a détermination 
that the court could punish such conduct. That being the situation, 
may a court make an order in the suit forbidding a party's misusing 
its decree, and, if the party continue to misuse it, punish him for 
disobedienee, although it could not directiy punish him in the first 
instance as for a contempt? 

[2] The misuse of a decree of the court in so far as it constitutes 
an offense against the dignity of the court certainly would not corne 

'For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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within its power to punish, but this is a case where one party daims 
to be suffering damage from the acts of another. Even if it be a 
contempt, it is also a civil wrong, and it would surely be an absurdity 
that it should not carry a remedy in some tribunal and by some 
procédure. May a party, therefore, apply in the main suit either on 
motion, or by pétition, or must he bring a plenary suit ? Or may the 
défendant apply by cross-bill? If the proceeding were in the nature 
of a contempt t'here would be no difficulty, since it is then regarded as 
a part of the suit itself, but this is not, and cannot be, a punishable 
contempt. The relief bas been granted by either motion or pétition in 
several cases, Barnum v. Goodrich, Fed. Cas. No. 1,036, Birdsell v. 
Hagerstown Mfg. Co., 1 Hughes, 64, Fed. Cas. No. 1,437, Ide v. 
Bail Engine Co. (C. C.) 31 Fed. 901, and Nat. Cash Register Co. 
V. Boston Cash Indicator, etc., Co. (C. C.) 41 Fed. 51. In the last 
case Judge Coït mentions two other unreported cases of the same 
kind, one by Judge Blodgett of Illinois and one by Judge Nelson 
of Massachusetts. It is probably true today that ail thèse cases were 
wrongly decided in view of Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. 
Ct. 244, 28 L. Ed. 768. In each case the suit was against the manu- 
facturer, or at least he had become a party thereto, and the cases ail 
proceed upon the theory that if he were solvent the accounting for 
damages and profits which the complainant would obtain would act 
as a hcense to ail users who had bought of the manufacturer. It was 
an easy thing for the courts while the law was supposed to be such, to 
direct the complainant not to interfère with any users who had bought 
of the défendant, but as soon as the law was settled to the contrary 
in Birdsell v. Shaliol supra, Mr. Justice Brown, then District Judge, 
in Kelley v. Ypsilanti Dress Stay Co. (C. C.) 44 Fed. 19, 10 L. R. A. 
686, and Judge Lacombe in N. Y. Filter Co. v. Schwarzwalder (C. 
C.) 58 Fed. 577, each declined to make such an order, when it did 
not appear that the complainant was acting in bad faith. Indeed, it is 
clear that unless the défendant did so act, it would be unjust to pre- 
vent him from advising users of bis rights, and indeed, in a proper 
case from beginning suits against them, so as to toll the statute of 
limitations. Neither of thèse latter cases, however, questioned that it 
was proper procédure to make the application in the suit itself. The 
point seems to bave been raised in Ide v. Bail Engine Co., supra, 
before Allen, J., and it was overruled, and Judge Dyer in Allis v. 
Stowell (C. C.) 16 Fed. 783, 789, said that in a proper case he should 
not hesitate to follow the practice. Therefore, their authority on the 
point of pleading is not impaired by the fact that the disposition upon 
the merits was wrong. It is true that Judge Jenkins in International 
Tooth Crown Co. v. Carmichael (C. C.) 44 Fed. 350, declined leave 
to file a cross-bill on the ground that it was not proper subject-matter 
for a cross-bill, and he clearly would not bave allowed the same relief 
by motion or pétition, so that his authority must be taken as against 
any such relief except by plenary suit. This, however, may be ac- 
counted for by Mr. Justice Blatchford's reasoning in Rumford Chem- 
ical Works V. Hecker, 5 O. G. 644, Fed. Cas. No. 12,132, while he 
was circuit judge. There he declined to order a complainant not 
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to prosecute other infringers, but indicated that he might stay the 
accounting which was already in process of being taken, if the com- 
■ plainant persisted in inéquitable courses. He thought, as it seems to 
me quite rightly, that the complainant by bringing suit subjected 
himself to the jurisdiction of the court only in respect of matters 
germane to the suit itself. That is of course also the rule as to 
cross-bills. Moreover, that explains the orders in cases prior to 
Birdsell v. Shaliol, supra, since they were cases in which the com- 
plainant was trying to pursue what was then thought to be the same 
remedy in two courts simultaneously. It does not appear that the 
sanction imposed in any of them was more than control over the 
original suit, though perhaps it is fair to suppose that those orders 
would hâve been enforced by attachment. 

There are a number of other cases, in which an application was 
considered upon the merits without anv indication that the procédure 
was wrong. Tuttle v. Matthews (C' C.) 28 Fed. 98; Computing 
Scale Co. v. National Computing Scale Co. (C. C.) 79 Fed. 862; 
Warren Featherbone Co. v. Landauer (C. C.) 151 Fed. 130. No 
one of thèse cases is of much authority under the circumstances, 
as in each the case went off from the point of procédure, but it is 
perhaps a little strange that in one of them was the point of prac- 
tice raised, if the practice was not accepted by the bar as proper. 
However, in Commercial Acétylène Co. v. Avery Portable Lighting 
Co. (C. C.) 152 Fed. 642, Judge Quarles considered an application 
upon the merits at length, and although he did not grant an injunction, 
he said that a new application could be made if the complainant con- 
tinued to memorialize the trade. There is no indication of what the 
sanction was to be. Finally in Mitchell v. International Tailoring Co. 
(C. C.) 169 Fed. 145, Judge Ward denied such an application on the 
merits, the only doubt which he indicated as to procédure being 
whether the proceeding should not be by cross-bill, though he in no 
sensé indicated his opinion that it should. Indeed it would seem as 
though the proceeding could certainly not be by cross-bill unless the 
matter were germane, which Mr. Justice Blatchford held it was not. 
Moreover, the decree upon cross-bill would ordinarily be a final decree, 
which, after term passed, could not be enforced by further control of 
the litigation itself, but would bear directly upon the complainant 
personally by attachment, thus making it jurisdictionally necessary 
to détermine that the cross-bill was germane. However that question 
may be decided when it comes up, it is not up hère because no cross- 
bill can be filed after publication passed, vmless the hearing be upon 
the dépositions already taken, Field v. Schieiïelin, 7 Johns. Ch. (N. 
Y.) 250, Gouverneur v. Elmendorf, 4 Johns. Ch. (N. Y.) 357. Hère 
the defendant's very grievance rose after interlocutory decree entered, 
and it would be impossible to proceed by cross-bill. I hâve no doubt 
of the court'S, power at least to control the complainant's use of the 
decree to the extent of staying further proceedings and perhaps of 
reopening the decree itself. 

' [3] The question next arises upon the merits. There is no indica- 
tion in the case that tl'; complainant has acted in conscious bad faith, 
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yet at the same time it is quite clear that in order to protect its 
supposed rights under the patent it has in fact misstated the contents 
of the decree in part. None of the cases, whether the application was 
in the original suit or by plenary bill, seem to raise the précise facts 
hère at bar, but I take it there can be no question that a trade injury 
is actionable when it arises from actual misstatements. Judg-e Blod- 
gett's opinion in Emack v. Kane (C. C.) 34 Fed. 46, which has been 
much cited and the décision of the Circuit Court of Appeals of this 
circuit in Adriance Platt & Co. v. National Harrow Co., 121 Fed. 827, 
58 C. C. A. 163, were both weaker cases for the aggrieved party than 
this ; indeed, in the latter case, Judge Coxe, who had dismissed the bill, 
mentions the fact that there was no false statement of fact in any 
of the circulars. I think there can be no reasonable dispute of the 
rule that any false statement of the contents of the decree would 
require some action. There is room for some nicety of distinction in' 
the order for two reasons: First, because the decree was much nar- 
rower than the relief demanded, and only protected the complainant 
against cernent shingles made on a paper-making machine; and, 
second, because of the yet undecided dispute between the parties 
upon the shingles being made by Norton and sold by them. Moreover, 
cernent shingles are constantly made by other processes than that 
protected by the decree. In view of ail thèse facts I think the com- 
plainant should say expressly what are the limits of his rights as 
fixed by the decree. I will not ask him not to claim that his patent 
covers the defendant's shingles, for I do not think he is obliged to 
take the defendant's word for the fact that it sells no shingles made on 
a paper machine, and, besides, that is outside the scope of this suit 
altogether, but if he advertises the decree in connection with shingles 
he must make it clear that the only shingles which it purports to 
protect are those made on a paper-making machine. As I said, the 
complainant has undoubtedly stated some things which are not ab- 
solutely true; thus, in the circular letter of December 29, 1910, he 
said that the court had held that the circulars were infringed by 
asbestos shingles. I think the défendant is correct in insisting that 
there were no shingles put in évidence. Again the letter of January 
9, 1911, although written only by an employé and probably without 
warrant, was clearly false, as was the statement which appeared in 
the Ambler Gazette. Ail thèse things must be forbidden, and while 
I cannot of course undertake to pass on ail the literature of the 
parties, especially in view of the acrimoniousness which has apparent- 
ly arisen, I hâve prepared and enter herewith an order setting fôrth 
the limits which I think should be imposed upon the complainant in 
his advertisements, and which I trust will avoid further constant re- 
course to the court. 

The order will not contain any provision for its en forcement, but 
if the complainant disobey its terms, the défendant may apply for a 
stay of any proceedings under the interlocutory decree, and if neces- 
sary that the decree may be recalled. It is not necessary to décide 
hère whether any attachment could issue if thèse sanctions prove in- 
sufficient. I mean only to décide now that, if a complainant misuses 
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the decree of the court, the court may so modify that decree as justice 
requires to control such misuse. What might be the case after ex- 
piration of the term in which final decree was entered need net be 
considered. 



RIGBY V. FERRARY BROS. CO. 

(Circuit Court, D. New Jersey. June 5, 1911.) 

Patents (§ 328*) — Validity and Infeingement— Knuckle .Toint. 

The Crutchlow patent. No. 625,150, for a knuckle joint, adapted for use 
on jacquard macliines, was not anticipated, and discloses patentable in- 
vention, and the device Is useful aud meritorious. Also held infringed. 

In Equity. Suit by Holden Rigby against the Ferrary Bros. Com- 
pany. On final hearing. Decree for complainant. 

Edward Q. Keasby, for complainant. 
John W. Steward, for défendant. 

CROSS, District Judge. This is a bill in equity in the usual form 
and asking for the usual relief in patent cases. The particular patent 
involved is No. 625,150, issued May 16, 1899, to one William Crutch- 
low, assigner to the complainant. It is for an alleged new and use- 
ful improvement in knuckles for jacquard machines, for which it 
seems to hâve been more especially designed and intended, although 
it is in form a universal joint. It con tains four clairns, ail of which 
are alleged to hâve been infringed by the defendant's device, which 
follows another patent issued on November 27, 1906, to said Crutch- 
low, which is also for a knuckle joint adapted for use on jacquard 
machines. The claims are as follows : 

(1) "In a knuckle-Joint, the combination of two substantlally similar 
members, said members being disposed in Intersecting planes and each com- 
prlsing a pair of spaced sections, a third Connecting member having its ex- 
tremlties pivotally arranged between the sections of each pair, aud a bearing 
sltuated between said sections and upon which each extremity of said Connect- 
ing member is piyoted, said bearing being of greater thickness than that 
or said extremity, substantially as described." 

(2) "In a knuckle-jolnt, the combination of two substantlally similar 
members, said members being disposed in intersecting planes and each com- 
prising a pair of spaced and integrally-connected clrcular sections, a third 
Connecting member comprising integrally-connected disks pivotally arranged 
between the sections of each pair, a cireular bearing upon which each disk 
is pivoted, said bearing being of greater thickness than said disk, and a boit 
peuetrating said sections of each member and its cireular bearing, sud- 
stantially as described." 

(3) "A flexible connection between a lever of a jacquard-machine and a 
«rank for operating said lever, conslsting of a connectlng-rod adjustably and 
operatively connected to said crank and a knuckle-jolnt consisting of two 
members, one of said members being adapted to be adjustably connected to 
said lever and the other of said members being adjustably secured to said 
connecting-rod, and each comprising a pair of spaced and integrally-connected 
cireular sections, a third Connecting member comprising integrally-connected 
disks pivotally arranged between the sections of each pair, a cireular bearing 
sltuated between said bearing and upon which each disk is pivoted, said 
bearing being of greater thickness than that of said disk, and a boit penetrat- 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing sald sections of each member and Its circular bearing, Bubetantially as 

described." 

(4) "The combinatlon with an operatlng-lever for a iacquard-machine and 
with a crank for operatlng sald lever, of a pltman plvotally connected to sald 
crank, a connectliig-rod adjustably connected to sald pltman and a knuckle- 
jolnt conslstlng of tvvo members, one of said members being adjustably con- 
nected to said lever and tbe other of said members belng adjustably secured 
to said connectlng-rod, and each of sald members comprislng a pair of 
spaced and Integrally-connected circular sections, a thlrd Connecting member 
comprislng integrally-connected disks plvotally arrauged between the sec- 
tions of each pair, a circular bearing upon which eacb disk is pivoted, sald 
bearing being of greater thickness than said disk, and a boit penetratirig 
said sections of each member and its circular bearing, substantially as de- 
scribed." 

The invention, although simple, is obviously effective and has 
proved to be of commercial value. It is sufSciently described by 
the complainant's expert as follows: 

"The invention consists in the Improved flexible connection and in the 
combinatlon or arrangement of the varions parts thereof with the actuating 
levers of a jacquard machine, and their operatlng cranks. It consists ol'a 
knuckle joint conslstlng of tvvo substantially slmilar members, sald members 
being disposed in intersecting planes and each comprislng a pair of spaced 
sections, a third Connecting member having its extremities plvotally ar- 
ranged between the sections of each pair, and a bearing situnted betweeu 
said sections, and upon which each extremlty of said Connecting member is 
invoted, said bearing being of greater thickness than that of said extremlty, 
and a boit penetratiug said sections of each member and its circular bear- 
ings, and has for its object to obviate the wear and pounding on the leugth 
ot connection. The flexible connection is usually niouuted between the lever 
of the jacquard machine and the crank which opérâtes the same." 

As already intimated, the invention, which is for a combination, 
is not broad, but at the same time, upon careful examination it does 
not seem to hâve been anticipated by the prior art. Some of its 
éléments were old, but the knuckle as a whole was not. In my judg- 
ment, it shows a clear and patentable advance upon the prior art. 
No protracted discussion of that art will therefore be attempted. 
The Little patent No. 206,184 will not do, and was not intended 
to do, what the patent in suit not only does, but does well. More- 
over, Little's device is in no sensé like the patent in suit. It was 
expressly intended for revolving one shaft by means of another at 
right angles thereto. It was not designed or fitted for a loom, nor 
does it hâve enlarged or fixed bearings, nor could it, with propriety, 
be called a knuckle joint. 

Cooper No. 256,293, 1882, is not in the same art. It was intended, 
according to the spécification, as an improvment: 

"In those pins which are employed for attachlng a connectlng-rod or 
slmilar moving part of an englne or machine with the adjacent part whlcn 
imparts motion to the connectlng-rod, or to which motion Is imparted Dy 
tne connectlng-rod, as the case may be, such, for instance, as the pins whereby 
the connectlng-rod of a steam-engine is connected with the cross-head thereor, 
or the pins which are employed for Connecting together the parts of a 
parallel rod of a locomotive having three driving-axles. In thèse pins, the 
greatest and often the only appréciable wear occurs in the direction in whicn 
tne connectlng-rod exerts its thrust against the pin, which latter, by reason 
of this wear gradually becomes flattened to a greater or less degree, and per- 
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mita the eye of the conneeting-rod to play on the pin lu the direction of the 
tùrust, whlch occasions a thumping of tlie parts and ofteu results in breaking 
ttxe pin. 

"Xbe object of iny invention, is to avoid thia diffieulty; and It consista 
of the peculiar construction of tlie Connecting parts, whereby tlie wearlus 
surfaces whlch corne in contact with the eye of the counectiug-rod in the Une 
or thrust can be changed at wlll." 

From the above extract it is obvious that Cooper's invention con- 
sistée! in a device for changing at will the wearing surface of the 
bearing in the connecting-rod of an engine. There is nothing in that 
patent, unless the language describing its opération and fonction, 
be forced, which at ail suggests, much less describes, the invention 
of the patent in suit. 

Tlie Miller patent, No. 279,415, 1883, is for a universal joint and 
the patentée undoubtedly had in mind the idea of providing enlarged 
wearing surfaces, indeed, he expressly says so, but his structure is 
essentially différent. He provides the ends of each of the forks 
with sockets for securing the enlarged swivel block or cross-head. 
The boit which pénétrâtes and secures the cross-head between the 
jaws is not made tight so as to form an immovable bearing fixedly 
connected with the jaws. If the boit were thus tightened, ail motion 
would be lost. In other words, in this patent the bearings are re- 
cessed sockets on the ends of the jaws which are engaged by the 
suitably f ormed ends of the cross-head, so that the bearings are not 
in any sensé between the jaws or forks. Moreover, there is nothing 
in it which shows that it could be adapted to a jacquard loom. Again, 
not only is its function différent, but its construction and opération 
are différent. Even the defendant's expert is unable to find in it 
the circular bearing of the patent in suit, contained and held in 
place by a boit between the jaws of the upper and lower member. 
Not onie of the patents above mentioned can therefore be regarded 
as an anticipation of the patent in suit, and an examination of its 
iîle-wrapper, which is in évidence, shows that none of them was so 
regarded by the patent examiner. Furthermore, so far as appears, 
they are merely paper patents. The complainant's device on the con- 
trary, bas not only received the seal of the Patent Office, but has 
[ proved itself to be useful and meritorious. 

The remaining question for considération is that of infringement. 
The défendant is manufacturing, as above stated, under a subséquent 
patent issued to said Crutchlow. I regard this patent as at the most 
but an improvement upon his earlier patent, the one in suit. It is 
true that it varies somewhat in its construction and more particularly 
in this, that its circular bearing consists of a hollow tube extending 
substantially through the entire knuckle. This hollow-tubed bear- 
ing has , caps over its ends having holes in them, through which, 
and the hollow bearing, a rod extends which is threaded at its ends, 
and on which nuts are secured to tighten and hold the structure to- 
gether. The défendant contends that the knuckle of the patent in 
suit is restricted to a circular bearing located entirely between two 
sections or jaws of the forked members. It should be noticed, in 
passing, however, that two of the claims in suit are not thus re- 
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stricted, but aside from that, the defendant's bearing is within the 
sections or jaws within the meaning of the daims, and that it exlends 
beyond the jaws does not materially alter the fact. Such part thereof 
as is beyond or outside of the jaws is not a bearing, does not perform 
the function of a bearing, and is such only in name. The bearing 
is in either device between the jaws. Again, the defendant's device, 
like the patent in suit, has a boit penetrating the sections of each 
member, and also the r.irciilar bearing, which boit is capable of per- 
forming, and does perform, the same function substantially as that 
of the patent in suit. Both bolts clamp the structure together. But 
the défendant urges that its boit its not subjected to any strain; if 
that were admitted, which it is not, still it is likewise true of the 
complainant's boit that it may, or may not bear any strain, thus, in 
bis spécification the patentée says : 

"In order to produce as much freedom of movement as possible, the circular 
bearings w w are made sUghtly thicker than the disks. Furthermore, when 
the bearings are properly bolted together, so that the circular bearings are 
tightly secured between the disks, no movement will be perœitted betweeu 
said bearings and the boit, and consequently the strain and wear which 
would otherwise be borne by the boit alone is practically taken up by the 
circular bearings and the disks. ïhe boit may also share In bearing the 
stïaln; but if the parts are clamped together tight enough to prevent any 
turning of the bearing on the boit, there will be no wear upon the latter." 

The défendant also uses his hollow bearing for containing and 
distributing a lubricant. This idea may be inventive and may con- 
stitute an improvement upon the patent in suit, but that does not 
prove that it does not infringe the latter, or afford any reason why 
it should not pay tribute to it, since apart from its lubricating feature, 
the hollow tube performs the function of the circular bearing of 
complainant's patent in substantially the same way. There is no 
essential différence between the two devices; the defendant's knuckle 
merely substitutes and uses mechanical équivalents for those of the 
patent in suit. 

The complainant is entitled to a decree pursuant to the prayer of his 
bill, with costs; 



UïICA DROP FORGE & TOOL CO. v. IRVINGTON MFG. CO. 

(Circuit Court, D. New Jersey. May 15, 1911.) 

Patents (§ 328*) — Validitt and Infeinqemest— Plteks. 

The White patent No. 704,064, for a pliers, adapted for use in building 
and repairing vrire fences, was not anticipated, and is valid, although the 
claims must be narrowly construed in vlew of the prier art. Also held 
infringed. 

In Equity. Suit by Utica Drop Forge & Tool Company against 
the Irvington Manufacturing Company. On final hearing. Decree for 
complainant. 

Martin & Jones, for complainant. 

George L. Wheelock and Emerson R. Newell, for défendant. 

•For other cases s«e same topic & S NUMsuit in D«c. & Am. Dlgs. 1907 to date, & Rep'r lodezei 
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CROSS, District Judge. In this case the bill of complaint charges' 
the défendant with infrins^ement of patent No. 794,064, issued July 4, 
1905, to one Hubert L. White, and duly assigned by him to the com- 
plainant. The patent is for an improvement in pHers, adapted for use 
in building and repairing ^wire fences. The only real question in the 
case is the vaUdity of the complainant's patent, if that be sustained 
infringement must be found, since the defendant's device is exactly 
like the commercial form of the complainant's. In respect of infringe- 
ment there is, however, one matter which should be alluded to. It 
appears that 12 or 13 years prior to April, 1909, the complainant had, 
as its selling agents, in New York City, a corporation known as the 
Smith & Hemenway Company; that at that time one Landon P. 
Smith was the président of the company; that on the Ist of April 
above mentioned the relationship between that company and the com- 
plainant ceased; that subsequently and during the summer or fall of 
1909 the défendant placed its infringing device upon the market, of 
which the Smith & Hemenway Company were the selling agents. It 
also appears that the same Smith who was président of that company 
is the vice président of the défendant company, and as such verified 
the answer for it in this suit. Thèse facts should tend to cause a 
court of equity to be especially caref ul to protect whatever rights, if 
any, the complainant may hâve in the premises. 

The patent in suit has three claims as follows: 

1. "The comblnation In a pliers of a pair of similar jaws having transverse 
broad ends and points or projections, 3, 3, of outer corners of the jaws, and, 
6, in the middle of the end, and outwardly standing from a direct Une 
between points, 3, 3, substantially as set forth." 

2. "The combination in a pliers of Jaws, each having broad ends, and a 
central rib on said ends, and each having the projcctiug points, 3, 3, at the 
coi-ners, and, 5, on the rib, substantially as set forth." 

3. "In a pliers, the combination of opposlng jaws, each having three pro- 
jecting ribs, forming fulcrums, and having opposiiig holding-points on the 
meeting ends of the rlbs projecting beyoud the faces of the respective jaws, 
substantially as set forth." 

The device itself is simple, and does not show any great advance 
over the prior art; it nevertheless is effective, and has met with a 
very large sale. Thus we find that the complainant's sale of pliers 
made under the patent in suit for the year 1905, amounted to 62,063; 
for the year 1907, to 51,591 ; for the months from March to December, 
inclusive, in 1908, to 39,466; for the year 1909, 33,044; and for 1910, 
from January to August, inclusive, 19,792. The improvement in the 
pliers of the White patent relates to the construction upon the meet- 
ing portion of the jaw of projecting points or teeth, adapted to be used 
in extraeting fence wire staples from fence posts. The patent calls 
for such points at each of the outer corners of the jaws and also in 
the center thereof ; that is to say, each of the jaws of the pliers has 
on it three points with more or less extended grasping surface, which 
are adapted to register with each other when the jaws are closed. 
Another feature of the patent is tliat the jaws are rounded or crown- 
ing, or, adopting the language of the spécification, "the jaws are made 
comparatively broad transversely as shown particularly in the end view 
in figure 3, and are made rounded or crowning as shown in this and 
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other figures." At another place in his spécification, the patentée says 
that "on the broad face end of the jaw, there is provided a raised, or 
projecting surface or rib, 4." From thèse expressions it is manifest 
that while he contemplated what miglit be called, and what he did 
call, a rib, he also considered that that rib might consist merely of a 
raised or projecting surface having its apex at the center of the faceof 
the "rounded or crowning" portion of the jaws. The défendant in- 
sists, however, that in view of the prior art the complainant at the 
best can only claim novelty for its device in case there is a rib actually 
constructed and outstanding on the broad face of the tool, on which 
rib the center tooth must be located. AU other features of the patent 
are claimed to hâve been anticipated by the prior art. Before dealing 
with that question, it should be noted that ail of the claims are for a 
combination, hence, while, taken singly, ail of the éléments of the 
combination may be old, the combination itself may be riew. The 
patents mainly relied upon to show anticipation will now be consid- 
ered. The Russell patent. No. 545,537, is owned by the complainant, 
which manufactured and sold under it large numbers of tools prior 
to the issue of the patent in suit. The Russell patent was not cited by 
the patent examiner as an anticipation, as it manifestly is not, although 
it bas teeth at the outer corners of the jaws like those of the patent 
in suit. The center portion of its jaws where they register, however, 
is quite like that of an ordinary pair of pinchers, and is not adapted 
to, and could not be used to enter the eye or loop of a fence staple, 
for the purpose of drawing it. It cannot therefore, perform the 
function which the center tooth of the patent in suit performs. White 
is manifestly an improvement upon Russell. The Davis patent. No. 
541,076, shows a tool with cutting jaws, having a single staple pulling 
tooth, located upon one side of the jaws. It does not hâve the cen- 
trally located staple-pulling teeth outstanding from the side teeth. 
The Mu^grave patent. No. 561,337, shows a single center tooth, and 
apparently bas small side teeth. The face of the jaws, however, is 
flat transversely, and the center tooth does not stand outwardly from 
a direct Une between the side teeth. Musgrave, in other words, does 
not show a center pair of staple engaging teeth located as required 
by the patent in suit. A simple glance at the drav^fings of thèse patents, 
shows distinctive différences. The Krutsch patent, No. 600,082, also 
shows staple-pulling teeth, but the face of the jaws is shown to be 
flat transversely, and it contains nothing which corresponds to the out- 
wardly standing central grasping teeth of the patent in suit. The 
Krutsch patent is more like the Russell patent than the White patent. 
The Cottrell patent No. 724,669, bas central staple-puHing points or 
teeth, but does not bave the corner teeth. The spécification described 
the points which the defendant's expert claims are corner teeth, as the 
plier portion of the jaws, and it is denominated in the spécification 
of the patent as a flat portion adapted for use as pliers for pulling 
wire taut. The teeth, if they can be called teeth, shown at the corners 
of the jaws in the Cottrell patent, are not the équivalents of the grasp- 
ing teeth of the patent in suit, and the same may be said of what is 
called the Sayre tool, which was oflfered in évidence. It lias the center 
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teeth of the patent in suit, but no side-grasping teeth, or teeth designed 
for, or capable of perf orming the f unction of the side teeth of the 
White patent. Material aUerations would hâve to be made in it before 
it could fuily perf orm the function of the patent in suit. 

Thèse are ail of the patents which seem to require considération. 
It must be acknowledged that some of them closely approximate the 
patent in suit. The art previousl)' to the White patent, had been quite 
fully developed, but among ail of the devices referred to, I find no 
one which embraces the combination of the patent in suit, which is 
manifestly superior to them ail. The combination pliers made under 
the White patent, advanced the art quite as much as did any of its 
patented predecessors, concerning which, apart from Russell, it may 
be added that it does not appear whether they were or were not suc- 
cessful. I hâve reached the conclusion that the patent in suit is valid, 
notwithstanding I had a différent impression at the argument. The 
combination tool of the White patent seems well nigh perfect. The 
teeth are strong, sufficient in number, are properly and carefully dis- 
posed, and so arranged as to grasp and pull any fence staple. The 
spécification shows the working of the combination. The claims, it 
is true, must be narrowly construed, but even at that the défendant 
has infrihged them, and in view of the fact that the patent is of great 
commercial use and value, it is entitled to, and should be given, the 
presumption of validity which attaches to its issue. 

The prayer of the complainant's bill will be granted, with costs. 



ROYDEN MARBLE MACHINERY OO. v. DAVIS. 
(Circuit Court, E. D. Penusylvania. May 19, 1911.) 

No. 53. 

Patents (§ 328*) — Novelty— Machine and Process foe Cutting Stone. 

The Pierce iiateiits. No. 870,087, for a stoue cutting apparatus, con- 
sisting essentially of a cutting wlieel of agglouierated carboruiidum, of 
dished shape, and No. 914,303, for a process of divlding marble slabs 
by nieans of a similar wlieel, are botli void for lack of patentable nov- 
elty In view of tbe pHor art. 

In Equity. Suit by the Royden Marble Machinery Company against 
Frank L,. Davis. On final hearing. Decree for défendant. 

D. Anthony Usina, for complainant. 

Edward S. Beach, Clarence D. Kerr, and Walter C. Flanders, for 
défendant. 

J. B. McPHERSON, District Judge. This litigation concerns two 
patents issued to John Royden Pierce — a machine patent. No. 876,087, 
granted in January, 1908, on an application filed May 17, 1905, and 
a process patent, No. 914,303, granted March 2, 1909, on an applica- 
tion filed June 13, 1907. This suit was brought in April, 1908, and 
was originally based on No. 876,087 and on No. 858,466, but the latter 

*For other cases see same topic & § number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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patent was afterwards withdrawn, and No. 914,303 was added by 
supplemental bill. The earlier of the patents now in dispute refers to 
the use of carborundum wheels in the art of cutting stone, especially 
(as the spécification says) "the cutting of marble or similar hard 
stone" ; and the process patent is definitely restricted to the "coping" 
of marble slabs, jjy which is meant the dividing of comparatively thin 
slabs into pièces of smaller area. The first four claims of the machine 
patent, which will be called the dished-wheel patent, are those rehed 
upon. They are essentially ahke, and présent for considération a 
specially constructed wheel : 

"1. A stone-cutting apparatus Inclutling a cutting wheel molded integrally 
from center to perlphery of agglomeratal carborundum, and having Its 
periphery of gréa ter thlckness than its sides. 

"2. A stone-cutting apparatus incïuding a cutting wlieel, A, molded inte- 
grally from center to periphery of agglomerated carborundum, having a 
peripheral face, D, and side faces, E, tapering from the peripheral face to 
the central portion. 

"3. A stone-cutting apparatus including a cutting wheel, A, molded integral- 
ly from center to periphery of agglomerated carborundum, having a peri- 
pheral face, D, a flat-sided central portion F, and side faces E tapering 
from the peripheral face to the c-entral portion. 

"4. A stone-cutting apparatus including a cutting wheel molded integrally 
from center to periphery of agglomerated carborundum, and having its 
periphery of greater thlckness than its sides, in combinatlon with means 
for directlng jets of water upon the edges of the i)eriphery." 

The characteristics of this wheel are thèse: (a) The material of the 
wheel is partly carborundum and partly any agglomerating material to 
hold the partiales of carborundum in place ; (b) the wheel is a molded 
intégral whole; (c) it is dished — that is, its periphery is thicker than 
its sides. 

The process patent contains six claims ; the first three are as fol- 
lows : 

"1. The process of dividing a marble slab, which consists in cutting 
through it with a wheel of carborundum rotating rapidly with slight pres- 
sure, sald wheel having a diameter of approximately twelve inches, and 
being agglomerated with such a flrm vitrifled bond that the sharp particles 
eut iike fixed teeth, and the bond being so hard and strong that notvvith- 
standing the thinness of the wheel it cannot be substantially deflected by 
the oblique irregularitles of the marble while operating with a rapid feed, 
said wheel being approximately flve-sixteenths of an inch thiek at its edge 
and having its side faces dished. 

"2. The process of dividing a marble slab, which consists in cutting througli 
it with a rapidly rotating wheel of carborundum, sald wheel having a 
maximum thickness of not more than approximately half an inch and 
being agglomerated with such a firm bond that the sharp particles eut Iike 
fixed teeth, and the bond being so hard and strong that notwithstanding the 
thinness of the wheel it cannot be substantially deflected by the oblique 
irregularitles of the marble while operating with a rapid feed. 

"3. The process of dividing a marble slab, which consists in cutting 
through it with a rapidly revolvlng thin wheel composed of carborundum 
agglomerated with sucli a firm bond that the sharp particles eut Iike fixed 
teeth, and the bond being so hard and strong tbat the wheel notwithstanding 
its thinness, cannot be substantially deflected by the oblique irregularitles of 
the marble while operating with a rapid feed." 

In ail thèse claims the bond must be firm, or hard and strong (one 
claim calls for it as vitrified), so that the sharp particles of the carbo- 
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rundum shall eut like fixed teeth, and so that the wheel shall not be 
substantially deflected by the oblique irregularities of the marble while 
the cutting proceeds with a rapid feed. The wheel also must be thin — • 
approximately one-half inch— although it may be more or less within 
the Hmits of thinness; and its diameter may be approximately 12 
inches, or of any other length greater or less within the limits referred 
to in the spécification. And the wheel must rotate or revolve rapidly, 
although the pressure between the wheel and the slab may be either 
slight, or of any other degree. The remaining claims explain how the 
process is to be carried out: 

"4. An apparatus for dividing a marble slab, ineludlng a wheel com- 
posed of carborundum, and means for rotating It rapidly with slight pres- 
sure and for moviug it through the slab, said wheel havlng a diameter of 
approximately twelve inches, and belng agglomerated with such a flrm 
vitrlfied bond that tlie sharp particles eut like fixed teeth, and the bond 
being so hard and strong that the wheel, notwithstanding its thinness, can- 
not be substantially deflected by the oblique irregularities of the marble 
while operating with a rapid feed, said wheel being approximately flve 
sixteenths of an inch thick at its edge and having its side faces dished. 

"5k An apparatus for dividing a marble slab, including a wheel composed 
of carborundum, and means for rotating it rapidly and for moving it 
through: the slab, said wheel having a msixlmum thickness of approximately 
half an inch, and being agglomerated with such a flrm bond that the sharp 
:partlc]es out like fixed teeth, the bord leing so hard and strong tliat not- 
withstanding the thinness of. the wheel. it cHnnot be substantially deflected by 
the oblique irregularities of the marble while operating with a rapid feed. 
■ "ô. Ad apparatus for dividing a marble slab, including a thin wheel eom- 
posed of carborundum, and means for rotating it rapidly and for moving it 
through the slab, the carborundum being agglomerated with such a firm 
bond that the sharp particles eut like fixed teeth, the bond being so hard 
and strong that the wheel, notwithstarding its thinness, caimot be sub- 
stantially deflected by the oblique irregularities of the marble while rotating 
with a rapid feed." 

As no apparatus or means is specifically described, it is évident that 
the last three claims are like the first three in laying the essential stress 
on the wheel. In a word, both patents center about this particular 
feature, and may be considered together in examining the prior art. 

It is clear that the art before Pierce is full of devices for cutting 
stone, and some are of great antiquity. The use of sand, shot, and 
other loose abradants, either by hand or by machinery, is too familjar 
to need a référence. But in more récent times new substances of 
great hardne'-- and abrading power hâve come into common use, and 
it is with some of thèse that we are especially concerned. Dr. Ache- 
son's invention of carborundum goes back to the early 90's, and since 
that date this abradant has been turned to many uses. Wheels for 
abrading were well known for years before Pierce applied for his 
patents, and dished wheels were also old in this and in other arts. 
Moreover, wheels of abrading substances must ordinarily bave a bond, 
and it is obvious that, the harder and firmer the bond, the more durable 
and effective will be the wheel. It is admitted also that wheels com- 
posed of agglomerated carborundum and molded into shape were old 
and well known. And, as already stated, dished wheels in various 
arts hâve been common property for a long time; two reasons in favor 
of this shape being (1) the diminution of friction and of conséquent 
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loss oi power during the opération of the tool, and (2) the diminished 
iikelihood of breaking the tool if it can move more freely in the eut. 
Even if we lay aside the évidence concerning prior wheels molded in- 
tegrally of carborundum, it cannot be denied that dished wheels employ- 
ing other abrading substances, or employing carborundum in part, were 
well known before ithe date of thèse patents, and I cannot admit the 
validity of the argument which claims a practically fundamental posi- 
tion for thèse patents in the stone cutting art. In view of the admis- 
sions on this subject, I do not think it necessary to discuss the prior art 
in détail. Apparently, what happened was this : The inventer probably 
acquired a good deal of his knowledge about the valuable abrading 
properties of a carborundum wheel by independent investigation and 
experiment, and supposed he had made a discovery of the first im- 
portance, while in fact he was only one among a crowd of inventors 
who had long been occupied with the problem, and the labors of his 
predecessors had left little if anything for him. I do not think either 
patent can be sustained. The earliest date that can be assigned to the 
practice of the invention is the middie of 1904 — probably in July— and 
before that date the prior art contains patents to Walters, Poole, 
Maloy, Hyde, Theil, Jackson, Henderson, Hergenhahn, Blanpain & 
Jaspart, and Ofifenbacher — to mention no others — which among them 
contain the essentials of both patents. A.s it seems to me, the dished 
wheél patent is certainly not valid, and even if the disclosures of the 
method patent were more definite than they are, I do not think that 
patentable novelty in the use of such a wheel has been established. 

I may add that it vvould hâve been much less difficn't to un lerstand 
this dispute if the rule of the circuit court had been followed, and if 
both parties had presented clear and definite statements of the essential 
facts that in their opinion were established by the evi lence. r\rgu- 
ment is of course essential and always helpful, but it is not a substitutc 
for such statements ; they are intended to assist the court by present- 
ing definitely the questions of fact (not the évidence of the facts) upon 
which the parties may agrée or difïer. It is not always easy to disinter 
the précise points in dispute from a voluminous record with which 
counsel are much more familiar than the court can be. 

A decree may be entered dismissing the bill, with costs. 



PERKINS ET.ECTRTC SWITCH MFG. CO. v. TOST ELECTRIC MFG. CO. 

(Circuit Court, N. D. Ohio, W. D. Novemier 1, 1910.) 

No. 1,855. 

1. Patentis (§ 322*) — Suit fok iNFSiNGEMEîfT — AccouNTiNG FOK Profits and 
Dama ges. 

AVhere the controversy between the parties to an infringement suit 
over a certain device of which défendant had made only a sniall niimlier 
and had discontinued before suit brought involves no substantial amount 

•For other cases see Bame topic & 5 numbek in Dec. & Am. Digs, 1907 to date, & Eep'r Indexes 
189 F.— 40 
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in tbe way of damages or profits an accounting will not be direct'ed al- 
though Infi'ingement Is found. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dlg. §§ 590-595; Dec. 
Dig. § 322.* 

Accounting by infrlnger for profits, see note to Brieklll v. Mayor, etc., 
of City of New York, 50 C. C. A. 8.] 
2. Patents (| 325*) — Suit fok Infbingement— Division of, Oosts. 

AVliere a coni])laiut alleged infringenient by a nuniber of devices made 
by défendant, but sueceeded as to one only, a division of tbe costs of tbe 
trial court will be niade proportionate to tbe fhiul resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 60T--612 ; Dec. 
Dig. § 325.*] 

In Equity. Suit by the Perkins Electric Switch Manufacturing 
Company against tiie Yost Electric Manufacturing Company. On 
settlement of decree. 

Howson & Howson, for plaintiff. 
Owen & Owen, for défendant. 

KILLITS, District Judge. The parties are in controversy over 
the decree to be entered in this court on mandate from the Circuit 
Court of Appeals. The défendant was found by this court to infringe 
patents of the complainant for the manufacture and sale of four sep- 
arate styles of socket for incandescent lamps. On appeal, the Court 
of Appeals (179 Fed. 511) reversed this court as to three of the four 
sockets, and the opinion concludes as follows: 

"As to the appellant's socket No. 1, before mentioned, thèse facts ap- 
pear : The appellant for two or three months at a perlod of about one year 
oefore the biil was filed, made and sold some of thèse sockets ; that they 
then discontinued tbe use of that form and adopted tbe later numbered 
styles. It does not appear that the appellee was notified of the discontinu- 
ance of tbe iufringiug style or had aiiy knowledge that it had been dis- 
continued. We camiot say that it had no reason for apprebendlng that 
its use would be discontinued, or would not be renewed. In thèse circum- 
stances, tbe appellee was entitled to flle its blll for an injunction. 

"The decree will be reversed in ail other respects, with costs of this court 
to the appellant, but affirmed in respect to appellant's socket No. 1. The 
controversy over tbe socket No. 1 is of so sniall accouut that tbe gênerai 
rule in regard to costs should not be varied." 

Two drafts of a decree, following the mandate of the Circuit Court 
of Appeals, hâve been submitted to the court by the respective parties. 
The complainant contends that the decree should provide for an 
accounting for the infringement in the manufacture and sale of the 
socket known as Exhibit No. 1, and that only the costs in the Circuit 
Court of Appeals should be recovered from it. The défendant, on the 
other hand, insists that, substantially, the action of the Circuit Court 
of Appeals involved a complète reversai of this court, and that 
there should be no accounting for its infringement involved iu the 
manufacture of socket Exhibit No. 1, and no recovery of costs from 
it, and it has prepared a decree consistent with this position. 

[ 1 ] From an examination of the record, including the testimony, 
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it appears to be very plain that there is nothing of a substantial 
nature involved in the controversy over the socket designated as 
No. 1, and that the contention between the parties was ahnost wholly 
over the structures described in the record as Exhibits 2, 3 and 4, 
offered as the products of défendant and which the Circuit Court 
of Appeals held did not infringe any rights of the complainant. 

On page 20 of the printed record is a stipulation entered into 
by counsel for the parties to the efïect that "the socket marked 
'Complainant's Exhibit Defendant's Socket No. 1,' is one of a small 
number of sockets made and sold by the défendant in the early part 
of 1903." And it appears from an examination of the testimony of 
the experts on both sides that the considération of this Exhibit No. 
1 by them was hardly more than preliminary and introductory to 
a discussion of what both parties appear to hâve treated as the 
most serions controversy, the confiict over the other three structures. 
Without going more into the détail of this situation, wç are of the 
opinion that this is one of the cases wherein the language of the 
court in Merriam Company v. Ogilvie, 170 Fed. 167, 95 C. C. A. 
423, that "an inquiry as to damages or profits would * * * yield no 
compensatory profits or damages proportionate to the cost of the 
investigation," describes the situation very clearly, and that, there- 
fore, further litigation on this subject ought not to be indulged* in. 
An order for accounting, will, therefore, be refused. 

[2] As will be seen, the Circuit Court of Appeals distinctly holds 
that the complainant, on the score of this socket No. 1 alone, was 
entitled to file its bill for injunction, but, inasmuch as the défendant 
was victorious on the main contention, it would not be équitable to 
charge to it ail the costs made in this court. A division of costs in 
this court proportionate to the final results of the litigation seems 
to be the proper course to take. 

It is therefore ordered that a decree be prepared refusing an ac- 
counting and directing a recovery against the défendant of ail costs 
made up to and including the filing of complainant's bill and the 
service thereunder, including the suing out of a temporary injunction 
and the service of the same, and such other costs as may be clearly 
involved alone in the complainant's vindicating its right to an injunction 
touching the manufacture and sale of Exhibit No. 1, and that ail other 
costs made in this case be recovered by the défendant against the 
complainant. 
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PEIRCE SPECIALTY CO. et al. v. HARVARD ELEOTRIO CO. 

(Circuit Court, N. D. Illliiois, E. D. August 4, 1911.) 

No. 29,969. 

Patents (§ 328*) — Infeingement— Insulatok. 

T'he Peirce patent. No. 856,801, for luiprovements in Insulators, consist- 
ing of a bracket formed of a métal bar liavlng a slot at the top for tbe 
attachment of a sheet métal oone, threaded fo recel ve and hold the insu- 
lator, tlie purpose belng to provide an elastic seat for the insulator, held 
iufringed by a devlce differing ouly in tUe means of attachment of the 
cône to the bracket, which différence is merely colorable. 

In Equity. Suit by the Peirce Specialty Company and Hubbard & 
Co. against the Harvard Electric Company. Decree for complainants. 

Offield, Towle, Graves & Offield (James R. Offield, of counsel), for 
complainants. 

Cheever & Cox (Howard M. Cox, of counsel), for défendant. 

KOHESAAT, Circuit Judge. Complainants seek to restrain de- 
fendant from infringement of the four claims of patent No. 856,801, 
issued to C. L. Peirce, Jr., June 11, 1907, for improvements m in- 
sulators, and for other relief. The claims in suit read as f ollows, viz. : 

"1. In combination wlth an insulator, a bracket formed of a métal bar 
provlded with a slot In one of its sides, and a sheet métal strip surroundlng 
sald bar and having one of its ends secured in said slot, substantially as 
deseribed, 

"2. In combination -with an Insulator, a bracket formed of a channel bar 
and provided with slots, a sheet métal strip adapted to substantially sur- 
round said bar and provided with ears to enter said slots, and means for 
securing sald strip to said bar, substantially as deseribed. 

"3. In combination with an insulator, a bracket formed of a channel bar 
and provided with slots, an elastic sheet métal strip formed to hâve à 
threaded exterior and adapted to surround said bar, and means for retaining 
said strip within said slots and around said bar, substantially as deseribed. 

"4. In combination with an insulator, a bracket formed on its end and 
provided with slots, and a spring métal strip formed to hâve a threaded ex- 
terior and provided with ears entering said slots and retained therein by 
swaging over said ears on said bar, substantially as deseribed." 

Défendant has taken no évidence and relies upon the défense of 
noninfringement appearing upon the record as presented by complain- 
ants. 

As the record now stands, it is assumed by the court that the patent 
is valid for what its claims import. The only prior art disclosed in 
the record consists of insulator supports comprising a rigid bracket 
having either a wooden or solid métal pin in combination with a glass 
insulator. Thèse are not satisfactory, owing in part to the expanding 
and contracting properties of glass as afïected by beat and cold and 
unavoidable vibration. The patentée says (line 18, column 1, page 1) : 

"In my construction I overcome thèse results by the combination of a 
bracket, preferably made of a channel bar or strip, and a spring métal strip 
provided with a screw-threaded exterior surroundlng and secured to the 
bracket, the holding means for the strip being accomplished by providing 
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ears thereon, slotting the end of the bar, inserting tbe ear in the slot, when 
the sti'ip Is set in position, and tlien swaging over tlie end of the bar to 
lirmly clamp the ears therein. This construction not only serves as a holding 
means, but also gives a taper to the strip, as the bar is made somewhat 
narrower at its upper end by the formation of the slot." 

It is the thème and gist of the patent that the glass or other in- 
sulator shall be mounted upon an elastic peg or cône, which shall re- 
spond to variations in the insulator and which shall in turn be mounted 
upon a rigid bracket or arni. It is the elastic support of the insulator 
which dominâtes the invention. Défendant has appropriated every 
feature of the patent, except the means for attaching the spring métal 
strip or envelope to the bracket, as will appear from the following 
drawings presented by défendant: 
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While there is, perhaps, no presumption that the patent in suit is 
basic and entitled to a broad construction, it would be unjustifiable to 
hold the claims down to the détails of attachment to the bracket. The 
invention is, as stated in the speciiîcation, to provide an elastic seat for 
the insulator. The claims are unnecessarily explicit in respect to the 
means used for securing the spring-seat to the bracket; but, even so, 
we are left in no doubt as to what the invention was. 

The différences between the two devices are merely colorable, and 
consist in the substitution of one well-known équivalent for another, 
and therefore do not avoid infringement. Westinghouse Electrical & 
Mfg. Ce. V. Condit Electrical Mfg. Co. (C. C.) 159 Fed. 144; Devlin 
V. Paynter, 64 Fed. 398, 12 C. C. A. 188; Lamson Consol. Store 
Service Co. v. HiUman, 123 Fed. 416, 59 C. C. A. 510. 

It follows that defendant's device is an infringement of the patent in 
suit. The prayer of the bill is therefore granted. 
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BEEKJIAN SANITARY SPECIALTY CO. v. BERNZ. 

(Circuit Court, D. New Jersey. May 23, 1911.) 

Patents (§ .328*) — Anticipation— Device fob Testing I'iping System. 

Tlie Heiland patent, No. 90.3.97,3, for a device for testing plumblng and 
pipes, claim 2, is void for anticipation l)y tlie Lutz patent. No. .382,172. 

In Equity. Suit by the Beekman Sanitary Specialty Company 
against Otto Bernz. On final hearing. Decree for défendant. 

Lewis J. Doolittle, for complainant. 
Russell M. Everett, for défendant. 

BRADFORD, District Jtidge. The Beekman Sanitary Specialty 
Company has filed it.s bill against Otto Bernz charging infringement of 
United States patent No. 903,973, and praying for an injunction and ac- 
count. The patent in suit is dated NovenÂer 17, 1908, and was granted 
to George W. Heiland for alleged "Improvements in Devices for Test- 
ing Plumbing and Pipes," and was subsequently assigned to and is now 
held and owned by the complainant. It contains six claims, of which 
claim 2 only is in issue. That claim is as f ollows : 

"2. In a device for testing a piiiing System, tlie comblnation of a réservoir 
adapted to contain mercury, a tube connected to said réservoir, a nlpple 
detachably connected to said réservoir and extending from tlie upper part 
thereof to a point near tlie bottom of the same, said nipple having a bore 
forniing a continuation of the bore of said tube and adapted to permit the 
mercury to aseend iuto said tub«, a nipple detachably connected to said 
réservoir and extending from the bottom to a point near the top of th'e 
same and adapted to permit the introduction of au air pressure into said 
réservoir to force the mercury up into said tube." 

The éléments of the above combination are: 

1. A réservoir adapted to contain mercury. 

2. A tube connected to such réservoir. 

3. A nipple detachably connected to said réservoir and extending 
from the upper part thereof to a point near the bottom of the same, 
said nipple having a bore forming a continuation of the bore of said 
tube and adapted to permit the mercury to aseend into said tube. 

4. A nipple detachably connected to said réservoir and extending 
from the bottom to a point near the top of the same and adapted to 
permit the introduction of an air pressure into said réservoir to force 
the mercury up into said' tube. 

The alleged infringing device beyond ail doubt contains the first, 
second and third éléments of the above combination. Whether it con- 
tains the fourth or its équivalent under a legitimate application of the 
law of équivalents may not be altogether clear. It is doubtful if the 
nipple in the defendant's device extending from the bottom to a point 
near the top of the mercury réservoir is "detachably connected to said 
réservoir" in the sensé in which those words are employed in claim 2. 
On this subject the complainant's expert testified: 

"XQ. 25. Do you find the nipples in defendant's device to be détachable? 
A. Yes. The downward extending nipple Is unquestlonably détachable. It 
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is not only détachable but readily reinovable. The upward extending nlMiIe 
has ail the appearance of being détachable. * * * Q. 26. Kindly detach 
the lower nipple in defendant's device. A. Having no sultable implements at 
iiiy disposai, I cannot comply with your request. XQ. 27. What instruments 
would you need? A. While not elaiming to be a mechanic, I would sug- 
gest a cutting tool with which to forui a slot in the lower end of the screw 
ping, so that a screw driver could be used to niisc-rew and reniove the ping. 
I wonld then suggest a tool adapted to enter the oiien top of tlie réservoir 
provided with a head or offset to rest niion the top of the nipple. to enable 
lOows to be transjnitted froni a haninier or the like to the ni])ple, to force 
the same downward throngh the opcning in which it is seated.'' 

But having reached the conclusion that daim 2 is invalid by reason 
of anticipation by U. S. patent No. 382,172, to Lutz, dated May 1, 
1888, and of the prior art, it is not necessary to express an opinion on 
the question of infringenient. The bill must be dismissed with costs. 



SCIIMEISEK MBX;!. CO. v. LILLY et al. 

(Circuit Court, D. Oregon. Fcbruary 27, 1911.) 

No. 3,538. 

1. Patents (§ 207*) — Infrixoement— In.iusction— Efkect of Priob Adjudi- 

cations. 

In patent cases, conclusive effect is accorded by each of the Circuit 
Courts to a prior judgnient of any one of them, whenever the patent, the 
question, and the évidence are the sanie. 

[Ed. Note.— For other cases, see Patents. Cent. Dig. §§ 481-488; Dec. 
Dlg. § 297.*] 

2. Patents (§ 288*)— Suiis for Infringe-ment— Equity Jurisdiction— Effect 

OF Expiration of Patent. 

The expiration of a patent pending a suit in equity for its infringe- 
ment does not deprive the court of jurisdiction for the purpose of award- 
■ ing damages. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 288.*] 

3. Patents (§ .328*) — ^Validity and Infrinoement— Draft Equalizer. 

The Schandoney patent No. 490,214 for a draft equalizer hcJd valld 
and infringed. 

In Equity. Suit by the Schmeiser Manufacturing Company against 
John Lilly and Richard McGilvery. Decree for complainant. 

Charles E. Townsend and Wm. L. Brewster, for complainant. 
E. V. Littlefield and W. R. Litzenberg, for défendants. 

BEAN, District Judge. This is a suit for an injunction against 
and an accounting by the défendants who, it is alleged, infringed letters 
patent No. 490,214, granted to P. V. Schandoney in January, 1893, for 
a draft equalizer. The validity of the patent has been before the Cir- 
cuit Court for the Northern district of California and for the Eastern 
district of Washington, and in both cases was contested and the patent 
upheld upon substantially the same testimony as in the présent case. 

[1j This court will not examine anew the question which has been 
thus adjudicated, for in patent cases conclusive effect is accorded by 
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each of the Circuit Courts of the United States to a prier Judginent 
of any one of them, wherever the patent, the question, and the évidence 
are the same in both cases. Office Spec. Mfg. Co. v. Winternight & 
Cornyn (C. C.) 67 Fed. 928; Wanamaker v. Enterprise Mfg. Co., 53 
Fed. 791, 3 C. C. A. 672. 

Upon the question of infringement, I do not deem it necessary to 
enter upon a detailed examination of the évidence or comparison of the 
two devices. It appears plain to me that the Hines patent, which 
was being used by the défendants at the time this suit was commenced, 
embodies ail the essential éléments of the complainant's patent. They 
were both intended and designed for the same purpose and perform 
the same office in substantially the same way. The différences consist 
wholly in structural détails, but the fundamental essential of the two 
patents is the same. 

[2] The complainant's patent has expired since the commencement 
of this suit, but that does not deprive the court of jurisdiction of the 
case for the pufpose of awarding damages. Ross v. Ft. Wayne, 63 
Fed. 466, 11 C, C A. 288. 

[3] Decree will be entered in favor of complainant, and the case 
referred to a commissioner to ascertain and report the amount of dam- 
ages, if any»; Costs will be determined upon final hearing. 



BABCOCK & WILCOX CO. v. MOSHER et aï. 

(Circuit Court, S. D. Kew York. March 31, 1911.) 

Specific Performance (§ II614*) — Pleading— Answers— Amendment— Incon- 
eisTEST Défenses. 

Whère Ih a suit for spécifie performance of a contra et to assign im- 
provetnent patents, défendant answered alleging that the patents in ques- 
tion were not for improvements, but for separate and distinct inventions, 
and admitting fhat they had' not disclosed the patents to complainants, 
défendants were not entitled, after the commencement of the taking of 
prima facie proofs, to hâve leave to amend so as to allège the inconsist- 
ent défense that défendants had disclosed tlie subséquent pateuts to com- 
plainant's assigner, who declined to reçoive them, admitting as to some 
of them that they were not for improvements, and for this reason com- 
plainants were estopped to maintaiu a suit for spécifie performance. 

[I5d. Note.— For other cases, see Spécifie Performance, Dec. Dlg. § 
II6V2.*] 

Bill by the Babcock & Wilcox Company against Charles D. Mosher 
and Mosher Water Tube Boiler Company. Replications were filed 
July 2, 1910, and the taking of prima facie proofs was commenced 
August 26th following. On motion to amend answers filed June 6, 
1910. Denied. 

Gifford & Bull, for complainant. 

McCurdy & Yard (Louis F. Doyie), for défendants. 

COXE, Circuit Judge. The bill was filed to enforce specific per- 
formance of an agreement entered into between Charles D. Mosher 
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and James M. Dodge, whereby the former, on December 15, 1894, 
assigned to the latter his patent No. 525,856 for a boiler or steam 
generator. Mosher also agreed to assign to Dodge "his heirs, execu- 
tors, administrators and assigris" any improvements which he has 
made or may hereafter make upon the type of boiler covered by the 
said patent and ail patents which may be granted for such improve- 
ments. 

Thereafter patents were granted to Mosher which were assigned by 
him to the défendant corporation. The complainants who succeed to 
the rights of Dodge assert that thèse patents are ail for improvements 
upon the invention described and claimed in No. 525,856. Manifestly, 
then, the important, if not the only, question between the parties is 
whether the subséquent patents cover improvements. If so, they be- 
long to complainant, who is entitled to a spécifie performance of 
Mosher's agreement to assign them. If, on the contrary, thèse patents 
are not for improvements but for separate and distinct inventions, 
complainant has no right to them. The answers, which are signed 
by experienced patent solicitors and counsel, clearly présent this issue. 

The amended answers propose to substitute for this défense a new, 
inconsistent and contradictory défense to the efïect that the subséquent 
patents were disclosed by Mosher to Dodge who declined to receive 
them, admitting, as to some of them, that they were not for improve- 
ments. The proposed amended answers aver that the complainant is 
now estopped from asserting that the subséquent patents were for 
improvements. This position is in flat contradiction of the averment 
in the answers that: 

"ïhis défendant further admits that he did not communicate the inven- 
tion or Improvement shown and covered hy the said letters patent * * * 
to said James M. Dodge or his assigns at the time that he, the said Mosher, 
made the same or at any other time." 

The long delay, insufficiently excused, would be a proper reason for 
refusing the amendments, but I prefer to rest my opinion upon the 
principle that parties should not be permitted, unless for some extra- 
ordinary reason not hère présent, to interpose new défenses which 
are antagonistic to those already in the case. In other words, an 
amendment should not be permitted which must be false if the original 
pleading be true. 

The entire subject is admirably covered by Judge Story's opinion in 
Smith v. Babcock, 3 Sumn. 583, Fed. Cas. No. 13,008. 

The answers as filed give the défendants ample opportunity to prove 
their real défense, viz., that the patents in controversy are not within 
the provisions of the assignment of December 15, 1894. 

The motions to amend are denied. 
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VACUUM CLEANER CO. v. DUNN. 
(Circuit Court, S. D. New York. January 30, 1911.) 

1. Patents (§, 271*) — Tnfria'gement— Actions— Pleas. 

A plea in an action for Infriugenient of a patent, which seeks to pré- 
sent tlie défense tlmt the patentée Is not the original and sole inventer of 
ttie combination set forth in tlie several daims, présents a défense enu- 
nierated as sudi in Rer. St. § 4920 (U. S. Comp. St. 1901, p. 3394), and 
must be presented by answer. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 271.*] 

2. Païknts (§ 271*)— Inkringement— Actions— Pleas. 

A plea in an action for infriugenient of a patent, wliich atteinpts to 
unité two défenses, and wliere a part of the proi)osed proof relates to only 
one of the tilaims of the patent, is bad, uuder the rule that a plea, to be 
good, must présent a single issue, which, if decided in favor of défendant, 
disposes of, the action. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 271.*] 

In Equity. Suit by the Vacuum Cleaner Company against Elias B. 
Dunn, doirtg business under the trade-name of Dunn's Improved 
Vacuuni System. On motion to strike off plea. Granted, with leave 
to answer. 

Timothy D. Merwin, for complainant. 
Edwin J. Prindle, for défendant. 

COXE, Circuit Judge. Counsel for the défendant asks leave to 
amend his plea by inserting at the end of the third paragraph the 
words "and that said Andrew Kenney was not an employée of the 
said David T. Kenney." This request is granted and the plea may be 
so amended. 

[1] The amended plea seeks, inter alia, to présent the défense that 
the patentée is not the original and sole inventor of the combination 
set forth in the several claims. This is a défense enumerated as such 
in section 4920 of the Revised Statutes (U S. Comp. St. 1901, p. 
3394) and should be presented by answer. 

[2] Agaih, the plea is bad because it attempts to unité two défenses 
and part of the proposed proof relates to one only of the claims of 
the patent. If the issue were joined on the plea and the alleged facts 
were determined in favor of the défendant, it would not necessarily 
dispose of the case. A plea to be good should présent a single issue 
which, if decided in favor of the défendant, will dispose of the action. 
Schnauffer v. Aste (C. C.) 148 Fed. 867; Korn v. Wiebusch (C. C.) 
33 Fed. SO; 01uco.se Co. v. Douglas (C. C.) 145 Fed. 949. 

The motion to strike off the plea is granted, the défendant to answer 
within 20 days from the date of the order. 
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REDINGTON v. OFFICE BQUIPMENT CO. 

(Circuit Court, W, D. Kentucky. May 27, 1911.) 

Patents (§ 328*) — Invention— Mucilage Holdeb. 

The Redington patent, No. 625,517, for a mucilage holder, îs for a com- 
blnation of old éléments, requiring no more than mechanlcal sklll, and Is 
vold for lack of patentable invention. 

In Equity. Suit by William H. Redington against the Office Equip- 
ment Company. Decree for défendant. 

Brown & Hopkins, for complainant. 
W. P. Preble, Jr., for défendant 

EVANS, District Judge. The complainant allèges an infringement 
of his patent. No. 625,517, for certain alleged new and useful im- 
provements in mucilage holders. Whether or not the construction 
exhibited by the complainant as having been made in conformity with 
his patent and its third claim conforms thereto, it is certain that the 
defendant's construction is an exact, and we think intentional, imita- 
tion of it. This, however, is not a suit to restrain unfair compéti- 
tion in business, if such were admissible; but it is a suit to enforce 
rights based upon the patent, and relief necessarily dépends upon 
the validity of the patent itself. 

Ail the separate éléments sought to be combined by complainant's 
device certainly are old, and we must not be misled by the facility of 
technical speech apparent hère, as in patent cases usually. The cup, the 
brush, the top or cover, and the screws by which the latter is fastened 
to the cup, and the interior well or cup for holding water, one and 
ail are far from being novelties. The complainant claims, however, 
that he so arranged, relocated, or combined thèse things as to produce 
better and more useful results than any heretofore obtained. In a 
sensé probably this is quite true ; but, notwithstanding the presumptions 
indulged in favor of patents issued by the government, we hâve not 
been able to see how the mechanical effort necessary to aggregate 
and readjust the varions old and commonly used éléments in the way 
it was donc by complainant amounted to what is called "invention" 
in patent law. Rodiger v. Thaddeus Davids Co. (C. C.) 126 Fed. 
960, affirmed 133 Fed. 1021, 66 C. C. A. 240; Walker on Patents, § 32. 

The temperate and clearly stated views of the defendant's expert 
witness Brandenburg are, to say the least, more agreeable reading 
than those of Matthews, who testified as an expert for the complain- 
ant. In a somewhat extended expérience we hâve never seen anything 
quite like the tone of the latter, and it may be barely possible that his 
manner of expressing himself has obscured the merits that otherwise 
might appear in his testimony. The contrast between the manner of 
stating their views by the two witnesses respectively is so remarkable 
as to suggest comment. 

It results, from the conclusion we hâve reached as to the absence 
of invention in complainant's device, that his claim to relief has not 
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been made out. Other grounds of opposition to the daims made by 
the bill need not be passed upon. 

The bill will be dismissed, with costs. 



In re JACKSON BRICK & TILE 00. 
(District Court, Judiclal D. Missouri, S. E. D. July 18, 1911.) 

No. 21. 

1. Bankeuptcy (§ ,341*) — Vamdity or Liens— JuEisniCTiON or Refekee. 

Where a trustée Is in loossession of real estate incumbered by a deed 
of trust, deposited as collatéral security witb. a créditer of the bank- 
rupt, and the creditor voluutarlly appears before the référée and pré- 
sents his claim for allowance as a secured claim by virtue of the deed of 
trust, the référée bas jurisdiction to summarily détermine the validity 
of the lien. 

[Ea. Note.— For other cases, see Bankruptcy, Dec. Dig. § 341.*] 

2. Debds (§ 208*) — Delivery— Evidence— SuFFiciENCT. 

A corporation, by its président, executed a deed to another corpora- 
tion of which the same person was président, and on the same date the 
grantee, by its président, executed a deed of trust to secure purchase 
money notes. Both corporations treat'ed the deed as delivered, and the 
deed of trust and the purchase money notes were pledged as collatéral 
for a loan made to the grantor by a third person. Ueld to show that the 
deed was delivered so that title passed thereunder prior to the exécu- 
tion of the deed of trust. 

[Ed. Note. — For other cases, see Deeds, Dec. Dig. § 208.*] 

3. CoKPORATioNs (§ 28*) — Okganization— Db Facto Corporations. 

Where the incorporators took the formai steps required by statute to 
entitle ttie corporation to a certiâcate of incorporation, and the Secretary 
of State issued a certiflcate in due form, the corporation was a de facto 
corporation, though it had no stockholders, and though no part of its 
capital stock was paid in. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 26, 70; 
Dec. Dig. § 28.*] 

4. Corporations (§ 28*) — De Facto Corporations— Convetances— Collat- 

éral Attack. 

A transfer of property by or to a de facto corporation cannot be col- 
laterally attacked, and is valid against ail persons except the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 26, 70; 
Dec. Dig. § 28.*] 

5. Bankruptcy (§ 161*) — Préférences- Acts Constituting. 

Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445), as amended by Act Gong. Feb. 5, 1903, c. 487, § 13, 32 Stat. 
799 (U. S. Comp. St. Supp. 1909, p. 1314), which provides that where the 
préférence consists of a transfer, the period of four months shall not ex- 
pire until four months after the record of the transfer, as required by 
law, extends the tinie vsrithin which a transfer may be attacked as a préf- 
érence, and where a transfer is one which is required to be recorded, 
the four months' period does not begin to rnn until the conveyance is 
recorded, but where the transfer, when made, was based on a présent 
considération, delay in recording does not warrant the court in treating 
the conveyance as if made as security for an antécédent debt, and a 
transfer given as security for a présent loan is not a voidable préférence, 
though the transfer is not recorded until within four months of the ad- 
judication in bankruptcy of the transferror. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 161.*] 

•Por other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. BANKRtrPTCY (§ 184*)— FBAUDULEISrT CONVETANOES— FAILUEIS TO E.ECOBD 

t^ , CONVETANCES. 

"^ liev. St. Mo. 1899, § 925, provides that no Instrument shall be valid 
except between the parties and such as bave actual notice, until depos- 
ited for record. Bankr. Act July 1, 1898, c. 541, §§ 67a, 67e, 70e, 30 Stat 
564, 565 (U. S. Comp. St. 1901, pp. 3449, 3451), confer on trustées the 
right to avoid transfers, voidable as fraudulent conveyances, or whicb 
may be avoided by creditors under the state law for want of record. A 
grantor, a corporation, conveyed its land to a grantee, a corporation, 
which on the same day executed a deed of trust to secure tlie pnrchase 
money notes. The grantor borrowed money from a banlt and pledged as 
collatéral the notes and deed of trust. Neither of the deeds were then 
recorded, but the ban!? later returned the deed of trust to the président 
of the grantor with instructions to record it, which was not done for 
nearly flve years, and until within four montbs of the adjudication of the 
bankruptcy of the grantor. Before the record of the deed the grantor in- 
curred debts to persons who relied on its ovvnership of the property. 
iHeld, that the deed of trust was constmctively fraudulent as to cred- 
itors extending crédit to the bankrupt, and the lien of the hank inust be 
treated as invalid as against the trustée as a représentative of the cred- 
itors. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

In the matter of the bankruptcy proceedings against the Jackson 
Brick & Tile Company. Proceeding for review of an order of the 
référée in bankruptcy, allovving the claim of the Sturdivant Bank as 
an unsecured daim, and denying claimant's prayer for the allowance 
of its claim as a secured claim. Affirmed. 

Oliver & Oliver, for Sturdivant Bank. 

Fordyce-Holliday & White, for Merchants-Laclede Nat. Bank. 

Moses Whybark and W. D. Hines, for trustée. 

DYER, District Judge. This is a proceeding for review of an 
order of the référée in bankruptcy, allowing the claim of the Sturdi- 
vant Bank as an unsecured claim against the bankrupt estate and 
denying the prayer of the claimant that its claim be allowed as a se- 
cured claim. The Sturdivant Bank presented its claim against the 
bankrupt in the sum of $1.5,410, and set forth therein that it held as 
security for said indebtedness 25 promissory notes, cach for $500, 
executed by the Jackson Chemical Manufacturing Company, a cor- 
poration, and that the last-mentioned notes were secured by a deed of 
trust upon 117 acres of land. and also upon two lots in Cape Girardeau 
county, Mo. The claimant prayed that its claim be allowed as a "pre- 
ferred claim" against the bankrupt, and prayed that the land described 
in the deed of trust "be stricken from. the schedule of assets belonging 
to the bankrupt estate and applied to the crédit of the notes," referred 
to in the claim. The trustée of the bankrupt estate filed written ob- 
jections to the allowance of the claim as a preferred one, alleging, in 
substance: (1) That the claimant obtained a préférence in respect 
of its claim by means of a judgment rendered in its favor against the 
bankrupt; (2) that the transfer of the land mentioned in the deed 
of trust from the bankrupt company to the Jackson Chemical Manu- 
facturing Company, and the deed of trust executed by the Jackson 
Chemical Manufacturing Company, constituted a voidable préférence 

•For other cases see same topio & i kumbek in Dec. & Am. Diga. 1907 to date, ft Rep'r Indexe» 
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under the bankrupt law; (3) that the deed from the bankrupt to the 
Jackson Chemical Manufacturing Company, and the deed of trust of 
the latter company securing the notes held by the bank, were withhekl 
from record by the bank for about four years, and that the withhold- 
ing of said conveyances from record gave the bankrupt a fictitious 
crédit and enabled it to procure material and labor and to borrow 
money on crédit, and constituted a fraud in law against the creditors 
of the bankrupt; (4) that the "Jackson Chemical Manufacturing 
Company never had any légal existence, nor was a charter ever issued 
by the state of Missouri, or any other state, creating such corporation, 
and * * * if it did hâve such légal existence, it never had any 
assets or property of any kind, but was created solely for a fraudulent 
purpose, * * * and that said conveyance and the said incum- 
brance were executed with the intent to hinder, delay, and defraud 
the creditors of the bankrupt." 

One Hugh R. Quinn, a créditer, by leave of the référée, also filed 
written objections to the allowance of the bank's claim, alleging, in 
substance : ( 1) That the real estate described in tne deed of trust held 
by the bank is and always bas been the property of the bankrupt com- 
pany; (2) that the deed from the bankrupt company to the Jackson 
Chemical Manufacturing Company was never delivered and no title 
passed tbereby; (3) that the said deed was not filed for record until 
within four months of the adjudication of bankruptcy; (4) that the 
Jackson Chemical Manufacturing Company, if incorporated in fact, 
had no authority under its charter to take and hold said real estate, 
and that the deed of trust made by the Jackson Chemical Manufactur- 
ing Company is null and void and of no effect; (5) that the deed of 
trust executed by the Jackson Chemical Manufacturing Company was 
never delivered, and no title passed thereunder; (6) that the deed of 
trust executed by the Jackson Chemical Manufacturing Company was 
not filed for record until within four months of the adjudication of 
bankruptcy herein and is null and void as a lien upon the estate of the 
bankrupt. 

The référée afterwards heard the évidence submitted by the re- 
spective parties, and on March 23, 1908, made an order disallowing 
the claim "as a preferred or secured claim," and allowing it as a gên- 
erai claim in the sum of $16,275 ; and also made an order denying the 
application of the claimant to strike from the schedule of assets the 
land described in the deed of trust referred to in the claim. There- 
after, on April 2, 1908, the claimant, the Sturdivant Bank, filed with 
the référée a pétition for review of the foregolng order and the 
référée bas certified the matter to this court. 

The material facts bearing upon this controversy, as they appear 
from the referee's summary of the évidence, are as follows : 

The bankrupt company was incorporated in Missouri in April, 1897, 
under the name of the English Mining & Manufacturing Company, 
and in December, 1902, changed its name to the Jackson Brick & Tile 
Company. From the time of its original incorporation in 1897, until 
July, 1906, the bankrupt company was engaged in the business of man- 
ufacturing brick, fire brick and drain tile near Jackson, Mo., and had 
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a manufacturing plant and certain lands in that locality. Henry R. 
English was the organizer and principal stockholder of the bankrupt 
Company and throughout its career was its président and in complète 
control of its affairs. On September 12, 1902, Henry R. English 
caused a corporation to be organized under the statutes of Missouri 
under the name Jackson Chemical Manufacturing Company, said cor- 
poration purporting to hâve a full paid capital stock of $20,000, but 
the évidence tends to show that no part of this capital was ever paid in, 
and that Henry R. English caused the company to be incorporated for 
the purpose of borrowing money for the bankrupt company, and that 
the company never transacted any business with the exception oi the 
transaction to be hereafter mentioned. Immediately upon the incor- 
poration of the Jackson Chemical Manufacturing Company, the bank- 
rupt company, then known as the English Mining & Manufacturing 
Company, executed a warranty deed, dated September 12, 1902, 
whereby it conveyed to the Jackson Chemical Manufacturing Com- 
pany, one hundred and seventeen acres of land and two lots in Cape 
Girardeau County, Mo., for an expressed considération of $15,000. 
The deed just mentioned was acknowledged by English as président of 
the English Mining & Manufacturing Company, on September 18, 
1902, and after being so acknowledged was left by English in the 
posession of one Limbaugh, the notary who took the acknowledgment, 
and remained in the possession of the notary for several months, and 
was then returned by the notary to English who placed it in his box 
in the vault of the Jackson Exchange Bank at Jackson, Mo., where 
it remained until July, 1906, when it was taken out and afterwards 
recorded under circumstances to be presently stated. 

It further appears from the évidence that on September 12, 1902, 
the Jackson Chemical Manufacturing Company executed a deed of 
trust whereby it conveyed the 117 acres of land and the 2 lots hère in 
question to one Henry L. Jones, as trustée, to secure the payment of 
25 promissory notes for the sum of $500 each, executed by it and 
payable five years after date to the English Mining & jN'Ianufacturing 
Company. On December 4, 1902, the English Mining & Manufactur- 
ing Company borrowed $8,500 from the Sturdivant Ijank and pledged 
with the bank as collatéral security for the loan, the 25 notes of the 
Jackson Chemical Manufacturing Company above referred to. The 
évidence shows that in negotiating this loan the bankrupt company was 
represented by Henry R. English, who informed the bank that the 
notes were secured by a deed of trust upon certain lands formerly 
owned by the bankrupt company and that the bankrupt company had 
conveyed the lands to the Jackson Chemical Manufacturing Company 
by warranty deed, and that the notes were secured by a deed of trust 
upon the land executed by the Jackson Chemical Manufacturing Com- 
pany. 

It further appears from the évidence that at the time the loan was 
obtained from the Sturdivant Bank, Henry R. English forwarded to 
the bank by mail the deed of trust executed by the Jackson Chemical 
Manufacturing Company to secure the collatéral notes and requested 
the bank to return the deed of trust to him and that he would record 
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it, and that the bank, on Décember 4, 1902, mailed the deed of trust 
to English and requested him to place it of record. The évidence 
further shows that the bankrupt company from time to time renewed 
the note evidencing the debt owing by it to the Sturdivant Bank and 
afterwards increased its debt to the bank by borrowing additional 
money so that in July, 1906, it was indebted to the bank in the sum 
of $15,000 for which the bank held as collatéral security the twenty- 
live notes executed by the Jackson Chemical Manufacturing Company 
and secured by deed of trust before mentioned. The évidence shows 
that when the deed of trust executed by the Jackson Chemical Manu- 
facturing Company was returned by the Sturdivant Bank to Henry 
R. English on Décember 4, 1902, that English did not file the deed 
for record, but placed it in his box in the vault of the Jackson Ex- 
change Bank, and that it remained there until July, 1906, when it was 
taken out and afterwards placed of record under circumstances to be 
presently stated. Henry R. English testified that the reason he did 
not record the warranty déed from the bankrupt oompany to the Jack- 
son Chemical & Manufacturing Company and the deed of trust from 
the Chemical Company to Jones, trustée, was that he was advised by 
his attorney not to do so, and that he thought the recording of the 
instrument might aiïect the interests of the Jackson Exchange Bank 
of which he was président, and that he was at the time negotiating 
with parties in St. Louis to secure money and expected to take up the 
loan in a short time. 

The évidence further showed that in September, 1902, the bankrupt 
company executed a deed of trust whereby it conveyed to Henry R. 
English lots 154, 155, 167, and 168 in the city of Jackson, and aiso 
certain lands in Cape Girardeau county, including the plant used by it 
for the purpose of making brick and tile, to secure 25 notes of $500 
each executed by the English Mining & Manufacturing Company to 
the order of Henry R. English, that on September 12, 1902, English 
obtained a loan of $8,500 from the Merchants-Laclede National Bank 
of St. Eouis, giving the bank a note for that sum executed by him, 
and deposited with the bank as security for the $8,500 and the twenty- 
five notes of the Enghsh Mining &. Manufacturing Company referred 
to above. It further appeared that this deed of trust was not recorded, 
but remained in the possession of English until about July 19, 1906, 
when he delivered it to his attorney, one W. H. Miller, under circum- 
stances to be stated hereafter. It further appeared that about July 6, 
1906, the bankrupt executed and delivered to one Hugh R. Quinn a 
note for about $27,000 to cover an indebtedness due Quinn by the 
bankrupt company, and to secure this note the bankrupt executed and 
delivered to Quinn a mortgage covering the entire property and plant 
of the bankrupt company and embracing substantially ail the land de- 
scribed in the prior deeds of trust held by the Sturdivant Bank and 
the Merchants-Laclede National Bank. 

The évidence further showed that in July, 1906, the bankrupt com- 
pany had become heavily involved, was insolvent and unable to meet its 
obligations, and that English as président of the company placed the 
afïairs of the company in the hands of his attorney, W. H. Miller, of 
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Jackson, Mo., and turned over to Miller the deed f rom the English Min- 
ing & Manufacturing Company to the Jackson Chemical Manufacturing 
Company, the deed of trust from the latter company to Jones, trustée, 
and also the deed of trust from the English Mining & Manufacturing 
Company to the trustée of Henry R. English, purporting to secure the 
notes held by the Merchants-Laclede National Bank. It further ap- 
peared that about July 19, 1906, W. H. Miller, as attorney for the 
bankrupt company, informed the Sturdivant Bank, the Merchants- 
Laclede National Bank and other creditors, that the company was in 
financial difficulties and unable to proceed with its business, that on 
or about that date Mr. Albert, président, and Mr. Oliver, attorney, of 
the Sturdivant Bank, Mr. Quinn, Mr. English, and Mr. Miller, had a 
conférence in Jackson, Mo., in which the affairs of the bankrupt com- 
pany were discussed. At this conférence the président and attorney 
of the Sturdivant Bank learned that the deed from the English Mining 
& Manufacturing Company to the Jackson Chemical Manufacturing 
Company, and the deed of trust from the Jackson Chemical Manufac- 
turing Company to Jones, trustée, had never been recorded, and also 
learned of the existence of the Quinn mortgage, and of the prior deed of 
trust purporting to secure the notes held by the Merchants-Laclede Na- 
tional Bank. The évidence tends to show that Mr. Quinn first learned at 
this conférence of the existence of the deed of trust from the English 
Mining & Manufacturing Company to the Jackson Chemical Manu- 
facturing Company, of the deed of trust executed by the latter com- 
pany purporting to secure the notes held by the Sturdivant Bank, and 
of the deed of trust executed by the English Mining & Manufacturing 
Company purporting to secure the notes held by the Merchants-Lac- 
lede National Bank. The évidence showed that the président of the 
Sturdivant Bank and ail of the persons présent at this conférence 
were informed of the iinancial condition of the bankrupt company, 
and of the fact that the company owed about $69,000 and was insol- 
vent. It further appears that after this meeting an endeavor was made 
to secure the consent of the creditors of the bankrupt to turn over its 
property to trustées with a view to carrying on the business for the 
benefit of the creditors, but that this arrangement was not perfected 
because of the objections of certain creditors. It further appears that 
on August 8, 1906, Hugh R. Quinn placed the mortgage given him by 
the bankrupt company of record, and that immediately thereafter and 
on the same day Mr. Miller, attorney for the bankrupt company, filed 
for record the deed from the English Mining & Manufacturing Com- 
pany to the Jackson Chemical Manufacturing Company, the deed of 
trust of the Jackson Chemical Manufacturing Company to Jones, 
trustée, and the deed of trust of the bankrupt company securing the 
notes held by the Merchants-Laclede National Bank. It further ap- 
pears that on August 9, 1906, the Sturdivant Bank filed a suit against 
the bankrupt company upon the note of the company held by it, in 
the Cape Girardeau Court of Common Pleas, and caused a writ of 
attachment to be issued and levied upon the property of the bankrupt, 
and on September 27, 1906, secured judgment against the bankrupt 
by default in the sum of $15,410, and also a judgment sustaining the 
189 F.— 41 
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attachment; and that afterwards, on March 9, 1907, tlie court, upon 
the application ôf Joseph E. Schmuke, trustée of the bankrupt estate, 
made an order directing the sheriff to turn over to the trustée ail of 
the property attached, together with the cash in his hands, and to re- 
turn the exécution previously issued in the cause unsatisfied and with- 
out préjudice to the plaintiff. 

It further appeared from the évidence that a pétition in involuntary 
bankruptcy was filed by creditors against the bankrupt on October 8, 
1906, and resulted in an adjudication of bankruptcy on October 31, 
1908. The évidence showed that in July, 1906, and thereafter, up to 
the time of its bankruptcy, the bankrupt company owed debts amount- 
ing to $69,959; that upwards of $23,000 of this indebtedness arose 
after the Sturdivant Bank had received the collatéral notes delivered 
to it by the bankrupt in Deceinber, 1902; that between December 4, 
1902, and July 19, 1906, the Bank of Whitewater had loaned the 
bankrupt about $2,600, and before making the loan had caused the 
title to bankrupt's real estate to be examined and had found no in- 
cumbrances thereon of record. It further appeared that in June, 1906, 
Hugh R. Quinn had made a loan to bankrupt company of about 
$27,000, and received from the bankrupt as security for the loan a 
déed of trust covering ail the bankrupt's property including that em- 
braced in the deed of trust to the claimant bank, and before loaning 
the inoney that Quinn had examined the records and found that no 
incumbrances were of record afïecting the bankrupt's real estate. 
Quinn testified that at the time he received his mortgage he had no 
knowledgé of the deed of trust given the claimant bank. The évidence 
makes it clear that Henry R. English, the président of the bankrupt 
company, withheld the various conveyances heretofore mentioned 
from record in order that the bankrupt might obtain crédit upon its 
apparent ownership of the property described in such conveyances. 

[1] It is contended by the claimant bank that the référée bas no 
jurisdiction to summarily détermine the validity of its lien upon the 
land described in the deed pf trust from the Jackson Chemical Man- 
ufacturing Company to Jones, trustée, and that the validity of such 
lien can only be adjudicated in a plenary suit. But the évidence shows 
that the land described in this deed of trust is in the possession of the 
trustée of the bankrupt estate, and it further appears that the claimant 
bank voluntarily appeared before the référée in bankruptcy and pre- 
sented its daim for allowance as a secured claim, alleging that it had 
a lien upon the land by virtue of the deed of trust, and under thèse 
circumstances there can be no question that the référée had jurisdic- 
tion to détermine the validity of the lien asserted, and to adjudge 
whether or not the claim should be allowed as a secured one. Chaun- 
cey V. Dyke Bros., 9 Am. Bankr. Rep. 444, 119 Fed. 1, 55 C. C. A. 
579; In re Rochford, 10 Am. Bankr. Rep. 608, 124 Fed. 182. 59 C. 
C. A. 388; In re Granité City Bank, 14 Am. Bankr. Rep. 404, 137 
Fed. 818, 70 C. C. A. 316; In re Schermerhorn, 16 Am. Bankr. Rep. 
508, 145 Fed. 341, 76 C. C. A. 215; In re McMahon, 17 Am. Bankr. 
Rep. 531, 147 Fed. 684. 77 C. C. A. 668; In re Dana, 21 Am. Bankr. 
Rep. 683, 167 Fed. 529, 93 C. C. A. 238; Thomas v. Woods, 23 Am. 
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Bankr. Rep. 132, 173 Fed. 585, 97 C. C. A. 535, 26 L. R. A. (N. S.) 
1180; Mound Mines Company v. Hawthorn, 23 Am. Bankr. Rep. 
242, 173 Fed. 882, 97 C. C. A. 394; Whitney v. Wenman, 198 U. S. 
539, 25 Sup. Ct. 778, 49 L. Ed. 1157. Under the facts disclosed in 
the évidence there can be no question that the debt due from the bank- 
rupt to the claimant bank is a bona tide debt and that the bank gave a 
présent considération for the collatéral notes secured by the deed of 
trust from the Jackson Chemical Manufacturing Company to Jones, 
trustée. The case, therefore, présents no question of positive fraud 
on the part of the bank, and if the bank's lien upon the property de- 
scribed in the deed of trust is to be held invalid as against the trustée 
in bankruptcy, it must be because the deeds are to be treated as 
inoperative by reason of the delay in recording them or for constructive 
fraud or for some other reason. 

[2] The référée in bankruptcy held that the deed from the bank- 
rupt Company to the Jackson Chemical Company was never delivered 
and that, therefore, the title to the property hère in question never 
passed from the former to the latter company. But in my opinion 
the évidence does not warrant this conclusion, and I feel constrained 
to find that there was sufficient delivery of the deed to pass the title 
from the grantor to the grantee company. The évidence shows that 
English was the président of both the English Mining & Manufactur- 
ing Company and the Jackson Chemical Manufacturing Company, and 
that he was in control of the afïairs of both companies. It also ap- 
pears that the deed from the English Mining & Manufacturing Com- 
pany to the Jackson Chemical Company, and the deed of trust from 
the Jackson Chemical Company to Jones, trustée, vi'ere executed on 
behalf of the respective grantors by English as président, and that 
they were acknowledged on behalf of said grantors respectively by 
English as président on September 16, 1902, and that after being exe- 
cuted and acknowledged, both deeds were left for a time in the hands 
of the notary who took the acknowledgments, and were afterwards 
placed by English in his box at the Jackson Exchange Bank where he 
kept papers belonging to himself and his companies. It appears that 
later on, in December, 1902, when English negotiated the loan from 
the claimant bank, he forwarded the deed of trust by mail to the bank 
and suggested that the bank return the deed of trust to him to be re- 
corded. The bank afterwards returned the deed of trust to English. 
requesting him to record it. It thus appears that English as président 
of English Mining & Manufacturing Company executed and acknowd- 
edged the deed whereby the company conveyed the land to the Jackson 
Chemical Company, and on the .same day English, as président of the 
Jackson Chemical Company executed and acknowledged a deed of 
trust whereby the latter company conveyed the property to a trustée, 
purporting to secure the purchase priée and shortly thereafter Eng- 
lish, as Président of the English Mining & Manufacturing Company, 
pledged the notes secured by the deed of trust with the claimant bank 
to secure a présent loan. Under the facts hère disclosed, I am of 
opinion that the deed from the bankrupt company to the Jackson 
Chemical Manufacturing Company must be regarded as having been 
delivered prior to the time the deed of trust was forwarded by English 
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to the bank. What acts are sufficient to constitute delivery of a deed 
is largely a question of intention, and in the présent case it appears 
that both the grantor and the grantee corporations treated the deed as 
duly delivered, and the grantee executed a deed of trust upon the prop- 
erty for the benefit of the grantor, and the grantor in turn pledged 
the notes secured by the deed of trust as collatéral for a loan made by 
it by a third party, and under thèse circumstances the deed must be 
regarded as having been delivered so as to pass the title from the 
grantor to the grantee. Stevens v. Hatch, 6 Minn. 64 (Gil. 19); Wall 
V. Wall, 30 Miss. 91, 64 Am. Dec. 147; Farrar v. Bridges, 5 Humph. 
(Tenn.) 411, 42 Am. Dec. 439; Bunnell v. Bunnell, 111 Ky. 566, 64 
S. W. 420, 65 S. W. 607; Devlin on Deeds (2d Ed.) § 262. 

[3] In reaching the conclusion that the claimant bank did not 
acquire a vahd lien under the deed of trust, the référée seems to hâve 
held that the Jackson Chemical Manufacturing Company was not 
legally incorporated, or that by reason of irregularities attending its 
incorporation, the company did not become a corporation de jure such 
as could acquire and convey title to the real estate hère in question. 

[4] The évidence, however, shows that the incorporators of this 
company took ail the formai steps required by the statute to entitle it 
to a certificate of incorporation, and that a certificate in due form was 
issued by the Secretary of State, and, although the évidence seems to 
show that the company had no bona fide stockholders, and that no part 
of its capital stock was ever paid in, it seems to admit of no doubt that 
the company was at least a de facto corporation, and it is well settled 
that the transfer of property by or to a de facto corporation cannot be 
collaterally attacked and will be held valid against ail persons except 
the State. Finch v. Ullman, 105 Mo. 255, loc. cit. 263, 16 S. W. 863, 
24 Am. St. Rep. 383. 

[5] In support of the order made by the référée it is further con- 
tended that the deed of trust is invalid because it constitutes a void- 
able préférence under section 60, pars, "a" and "b" of the bankrupt 
act as amended. This contention is based primarily upon the amend- 
ment to section 60, paragraph "a," contained in the act of February 
5, 1903, which provides, that : 

"Where the préférence consists of a transfer such period of four months 
shall not expire untll four months after the date of the recording or reglster- 
ing of the transfer, if by lavv such recording or registering is required." 

It is to be noticed that the deed of trust hère in question was exe- 
cuted in September, 1902, and that the notes secured thereby were 
delivered to the bank for a présent loan on December 4, 1902; but 
that the deed was not recorded until August 8, 1906, within four 
months of the fîHng of the pétition in bankruptcy. The transfer of 
title efïected by the deed of trust was made prior to the enactment of 
the amendatory act of February 5, 1903, and it is open to doubt 
whether the amendment to section 60a contained in that act can be 
given rétrospective efïect so as to render it applicable to this trans- 
action. But even if it is to be assumed that the amendment of 1903 
is applicable to the transfer hère in question, it still seems clear that 
the transaction cannot properly be treated as a voidable préférence be- 
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cause the deed of trust was given to the bank as security for a présent 
loan, and not for an antécédent indebtedness. In re Union Feather & 
Wool Mfg. Ce, 7 Am. Bankr. Rep. 472, 112 Fed. 774, 50 C. C. A. 
524; City Bank v. Bruce, 6 Am. Bankr. Rep. 311, 109 Fed. 69, 48 C. 
C. A. 236; Stedman v. Bank, 9 Am. Bankr. Rep. 4, 117 Fed. 237, 
54 C. C. A. 269; Farmers' Bank v. Carr, 11 Am. Bankr. Rep. 733, 127 
Fed. 690, 62 C. C. A. 446. 

The provision of the statute that "where the préférence consista in 
a transfer, such period of four months shall not expire until four 
months after the recording or regi.stering of the transfer, if, by law, 
such recording or registering is required, was intended to postpone 
the time within which a transfer is open to attack as a préférence un- 
til four months after the date of the recording of the transfer, where 
such recording is required by the local law; but while the statute 
postpones the time within which the transfer can be attacked the stat- 
ute cannot properly be so applied as to materially alter the essential 
character of the transaction. If the transfer is one which is required 
to be recorded, the four-month period during which it may be at- 
tacked does not begin to run until the conveyance is recorded, but if 
the transfer when made was based upon a présent considération, a 
delay in recording the instrument does not warrant us in treating the 
conveyance as if it vi'ere made as security for an antécédent debt, be- 
cause to do so would be to create by construction a transaction différ- 
ent from the actual one. It is true that in certain cases where the 
conveyance has no force and validity whatever as to creditors until 
recorded, the courts bave held that the transfer may be regarded as 
first coming into existence when it is recorded (McElvain v. Hardesty, 
22 Am. Bankr. Rep. 320, 169 Fed. 31; In re Newton, 18 Am. Bankr. 
Rep. 567, 153 Fed. 841, 83 C. C. A. 23; Bank v. Connett, 15 Am. 
Bankr. Rep. 662, 142 Fed. 33, 73 C. C. A. 219, 5 L. R. A. [N. S.] 
148) ; but in my opinion thèse cases are inapplicable to the facts hère 
presented, and, as the transfer hère in question was for a présent 
considération, it cannot properly be treated as a voidable préférence. 

[6] The principal contention made on behalf of the trustée in bank- 
ruptcy is that the deed of trust must be held invalid against the trustée 
because they were withheld from record from September, 1902, to 
August 8, 1906, and during this period the bankrupt remained in pos- 
session of the property, continued to carry on its business, and ob- 
tained crédit to the extent of more than $25,000 from varions persons 
whose claims are now unpaid, and who, in extending crédit, relied 
upon the bankrupt's apparent ownership of the property. In support 
of this contention the trustée relies upon the provisions of sections 67a, 
67e, and 70e of the act. Thèse sections of the statute confer upon 
trustées in bankruptcy the right to avoid transfers, incumbrances, or 
liens which are voidable as fraudulent conveyances, or which might 
be avoided by creditors under the state law for want of record, or 
other reasons. In respect of the présent contention we are thus 
remitted to the state law and the validity of the deed of trust hère in 
question is to be determined by référence to that law. Section 925 
of the Revised Statutes of Missouri 1899, referring to instruments 
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conveying real estate, or whereby any real estate may be affected in 
law or in equity, provides that: 

"No such instrument in writing shall be valid, except between the parties 
tbereto and such as hâve actnal notice thereof, until the same shall be 
deposited with the recorder for record." 

This statute, although broad and comprehensive, in its terms, bas 
been so construed as to bave little effect, the gênerai doctrine laid 
down in Missouri cases being that an unrecorded conveyance of real 
estate is good, except to bona fide purchasers or incumbrances for 
value and without notice. Cape Girardeau Road Co. v. Renfroe, 58 
Mo. 265; Bank v. Rohrer, 138 Mo. 370, 39 S. W. 1047; Hord v. 
Harlin, 143 Mo. 469, 45 S. W. 274. 

But it is well-established law in Missouri that a conveyance of real 
estate may, under certain circumstances, be held constructively fraud- 
ulent or inoperative as to creditors because of its being withheld from 
record. In Goldsby v. Johnson, 82 Mo. 602, loc. cit. 606, the Suprême 
Court, speaking through Judge Norton, said : 

"It seems to be an established princii^le that a deed not at flrst fraudulent 
may become so by long being concealed, because by its concealment, persons 
may be induced to give crédit to the grantor. In such cases the use that is 
made of it relates back and shows the intent with which it was made. ïlie 
omission to place the deed on record or leaving it in the hands of the grantor, 
or placing it in the hands of a third person to be produced or suppressed as 
exigencies may deniand, are instances of delay that are within the rule." 

In Central National Bank v. Doran, 109 Mo. 40, loc. cit. 49, 18 S. 
W. 838, it was held that where one indebted to a bank executed a 
deed of trust on bis land with the understanding that it was to be with- 
held from record so as not to impair bis crédit, and another bank, 
relying upon the indicia of solvency thus created, extended crédit to 
the debtor after exécution of the deed of trust and before it was re- 
corded, that the deed wotild be treated as constructively fraudulent as 
to the créditer so extending crédit although there was no actual intent 
to def raud. In its opinion in this case the court said : 

"The authorities cited by the plalntiff bank fully bear out the position that 
in circumstances slmilar to those related, a court of equity will po.stpone or 
set aside as fraudulent an instrument whose recording bas been clandestinely 
delayed as aforesald. And, apart from any agreement of the sort mentioned, 
some of the authorities hold that where a deed is concealed from the public, 
at least for a considérable length of time, while the record-owner remains 
in possession and is given a suppositions crédit thereby, which results detri- 
mentally to others who rely uiion the outward indicia of solvency thus 
created, such deed will be declared constructively fraudulent, though no actual 
intent to defraud exists." 

In Bank v. Buck, 123 Mo. 141, 27 S. W. 341, it appeared that a 
bank had taken two deeds from a customer as security for bis indebt- 
edness and withheld them from record for two and three years re- 
spectively, and did not place them of record until the day the grantor 
failed in business. While the deeds were so withheld from record, 
the grantor continued in business and incurred varions debts. There 
was no agreement that the deeds should be withheld from record for 
any definite time, but the court concluded from the évidence that there 
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was an understanding between the parties that the deeds should not 
be recorded until the bank regarded it as necessary for its protection 
to place them of record. The court in its opinion quotes with approval 
the language used in Hungerford v. Earle, 2 Vern. 261, that "a deed 
not at first fraudulent may afterwards become so by being concealed, 
or not pursued, by which means creditors are dravvn in to lend their 
money" ; and applying the principle that "every man is presumed to 
intend the necessary conséquences of his act, and if an act necessarily 
delays, hinders, or defrauds creditors, then the law présumes it was 
donc with a fraudulent intent," adjudged that the deeds were fraud- 
ulent and void as to the grantor's creditors. The same doctrine is laid 
down in case of Singer Manufacturing Co. v. Stephens, 169 Mo. 1, 
loc. cit. 10, 68 S. W. 903, 905, where the court said : 

"The essential facts authoriziug the deci'ee entered herein hy the trial 
court * * * are thèse: Thut althcush the aijpellaiit was fouiid to liave 
been the real owiier of the land in controversy prior to the création of the 
debt of plaintiff's assiguor. and althougli she wa.s fovnid to liave accepted 
the deed to the land at the time it was niade in good faith and without the 
contemplation of a fraud upon the rights of any oue, the court found that 
whlle she was the real owner of the land, she sufîered the record title thereof 
to be and remain in her codefendant Charles Clifton, whereby lie, on the 
strength of his apparent ownershlp of sauie iudiiced the plaintiff's assigner 
to extend to him a crédit which otherwise would hâve been denled. T^e niere 
récital by the court in its tinding of facts 'that the conveyance of the land to 
the défendant Isahel Stephens was made and accepted by her in good faith 
and without fraud on lier part' is no Impeaehment of the correctness or the 
validity of the decree subjectlng appellant's land to the claiin of a créditer 
of the apparent owner of the land, prior to the time appellant was invested 
with the légal title thereto in November, 1894. It was not necessary that tho 
défendant Isahel Stephens should actually hâve kuowu that her codefendant 
Clifton was obtaining crédits from the plaintiff's assigner on the faith of his 
apparent ownership of the land in controversy which stood of record in his 
name, or that she did in fact linow that crédit had actually been extended to 
Clifton's creditor on the faith of his apparent ownershlp of the land, prior to 
the time the conveyance of the land was made to her. Actual knowledge of 
either of those conditions on part of appellant would hâve amounted to a 
positive fraud against plaintiff, and of this the court's finding of facts shows 
she was not guilty; but the decree entered was predicated upon the fact 
not that an Intentional fraud was committed by appellant upon the plaintiff, 
but that a wrong had resulted to plaintiff by means of the conduct of appel- 
lant in so managing her property that plaintiff was induced to give to another 
on the strength of his apparent ownership of it a crédit which otherwise 
would hâve been denied." 

The facts in this case, in my opinion, bring it within the doctrine 
announced in the cases just referred to and constrain me to treat 
the deed of trust as constructively fraudulent and unenforceable as 
against the trustée in bankruptcy. The évidence in this case shows 
that the claimant bank exercised little care or vigilance for its own 
protection, but relied implicitly on English. At the time the deed 
of trust was delivered to the bank in December, 1902, the record 
title to the property was in the bankrupt company and not in 
the Jackson Chemical Manufacturing Company, the grantor in the 
deed of trust. The bank made no investigation into the state of the 
record title, but simply accepted the statement of English that the 
Jackson Chemical Company had a warranty deed to the property and 
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made no inquiry as to the whereabouts of the deed or whether or 
not it had been placed of record. The bank, after making the loan, 
retumed the deed of trust to English on December 4, 1902, and Eng- 
lish was permitted to remain in possession of both deeds for nearly 
four years without any inquiry upon the part of the bank as to the 
State of the title or as to tke disposition made by him of the deeds. 
The évidence shows that the bank had knovvledge of the fact that the 
bankrupt company was actively carrying on its business during this 
period, and as reasonable men they were bound to infer that the 
company was seeking and obtaining crédit from at least some of those 
with whom it had business relations. The évidence makes it clear 
that EngHsh willfully withheld both deeds from record for the purpose 
of securing for the bankrupt company such crédit as would resuit 
from its apparent unincumbered ownership of the property, and the 
évidence also conclusively shows that the company availed itself of 
this fictitious crédit, and after December, 1902, contracted debts 
amounting to upwards of $25,000, and that this indebtedness remains 
unpaid, and that the creditors extending the crédit relied upon the 
company's ownership of this property, and, indeed, that one créditer, 
Mr. Quinn, was subsequently given a mortgage by the bankrupt upon 
the same property embraced in the bank's deed of trust. The évidence 
constrains me to conclude that English, during this entire period, 
was pursuing a deliberate policy of raising money by mortgages upon 
the bankrupt's property and then retaining possession of the mort- 
gages and suppressing them so that the company's crédit might remain 
unimpaired. The évidence shows that English, by means of the 
exécution and suppression of the varions mortgages and deeds of 
trust, including the deeds hère in question, lias grossly imposed upon 
those who hâve dealt with the company and perpetrated a séries of 
frauds upon the company's creditors, and it is apparent that English 
was enabled to practice thèse frauds because of the blind confidence 
of the mortgage creditors, who, without taking any care to safeguard 
their own interests or to protect others, placed their mortgages in his 
custody and allowed them to remain in his possession for years with- 
out any inquiry as to the disposition of them by him until they 
learned of the bankrupt's failure in business. It is conceded that 
the bank made English its agent for the purpose of recording the 
deed of trust, but it is contended that the fraudulent purpose of 
English in failing to record the deed, cannot properly be imputed 
to the bank, because in suppressing the deed, English violated his 
instructions and was pursuing a course hostile to the bank and in the 
interest of the bankrupt company only. I think it is clear that the 
bank should not be charged with the positive fraud of English, but 
there can be little question that the failure of the bank's agent to 
record the deed must be given precisely the same légal efïect and 
must entail the same légal conséquences as if the bank itself had 
withheld the deed from record during the period it remained in the 
custody of English. 

It is, however, contended on behalf of the bank that in Missouri a 
deed cannot in any case be treated as fraudulent or inoperative as 
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to creditofs because of failure to record it, uniess it is withheld from 
record pursuant to an agreement between the parties. But a careful 
examination of the reported cases has led me to conclude that an 
agreement to withhold the deed from record is not, under ail circum- 
stances, necessary in order that the court may be justified in setting aside 
the deed as constructively fraudulent where the grantor has been 
permitted to continue in possession of the land, has to the knowledge 
of the grantee been carrying on his business, and has secured crédit 
from persons who bave dealt with him in reliance upon his apparent 
title. The real vice of withholding a deed from record results from 
the fact that knowledge of the conveyance is thereby withheld from 
the public, and persons are induced to give the grantor crédit in 
reliance upon his ostensible ovvnership of the property; and the injury 
inflicted upon creditors is precisely the same whether the conveyance 
be withheld from record as the resuit of an agreement between the 
parties, or because of the grantee's négligent or willful failure to 
recoi'd it, and the detrimental effect which will probably resuit can 
be as well foreseen by the grantee in one case as in the other. It 
is of course well settled in Missouri that the mère withholding of a 
deed from record, even if it be so withheld by agreement of the parties, 
will not render it voidable at the instance of creditors where the 
évidence does not affirmatively show that the complaining creditors 
were induced to give crédit to the grantor in reliance upon his ap- 
parent ownership of the property. Bank v. Roher, 138 Mo. 369, 38 
S. W. 1047; Bank v. Newkirk, 144 Mo. 472, 46 S. W. 606; Wall v. 
Beedy, 161 Mo. 625, 61 S. W. 864. The strongest case tending to sup- 
port the validity of the bank's lien as hère asserted is the case of 
Hord V. Harlan, 143 Mo. 469, 45 S. W. 274, where the absence of any 
agreement to withhold the deed from record is treated as a controlling 
circumstance, justifying the court in upholding the deed ; but even in 
this case the court lays emphasis upon the fact that there were no cir- 
cumstances in évidence tending to bring home to the grantee knowledge 
that the grantor was obtaining crédit upon the faith of his apparent 
ownership of the land. In the still later case of Clark v. Lewis, 215 
Mo. 173, loc. cit. 187, 114 S. W. 604, 608, the court discusses the efïect 
of withholding a deed from record and says that, "The mère with- 
holding a deed to, or mortgage upon, land from record will not, 
ipso facto, vitiate the instrument. It is only when the withholding 
the instrument from record gives the grantor, upon the faith of the 
ownership by him of the property conveyed, a fictitious crédit, and 
some one has thereby been misled to his injury, that such failure to 
record will be held to be fraudulent." Independently of the question 
of constructive fraud, I am of opinion that the lien of the bank should 
be treated as invalid as against the trustée as the représentative of 
the bankrupt's creditors upon the équitable principle laid down in 
Singer Mfg. Co. v. Stephens, 169 Mo. 1, 68 S. W. 903. The bank 
must be charged by virtue of the recording laws, with knowledge of 
the fact that the title to the property in question stood from December 
4, 1902, to August 8, 1906, in the bankrupt company, and in negligent- 
ly permitting the title to stand in the bankrupt company during this 
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period, a wroiig has resulted to the creditors of bankrupt who hâve 
thereby been induced to give bankrnpt a crédit which would not other- 
wise hâve been bestowed. 

■ Upon a carefiil considération of the facts disclosed in the évidence 
and of the law appHcable thereto as laid down in the Missouri cases, 
I hâve reached the conclusion that the deed of trust held by the 
bank should be treated as constructively fraudulent or inoperative as 
to those creditors who extended crédit to the bankrupt subséquent to 
December 1902, and as the amount of thèse debts considerably exceeds 
the value of the property embraced in the deed, the lien hère asserted 
cannot be sustained. In my opinion the referee's order was justified 
by the évidence, and it will be affirmed. 



In re JACKSON BRICK & TILE CO. 
(District Court, Judlcial D. Missouri, S. E. D. July 18, 1911.) 

No. 21. 

In the matter of the bankruptcy of the Jackson Brick & Tile Com- 
pany. Proceeding for review of an order by the référée, allowing the 
claim of the Merchants-Laclede National Bank as a gênerai claim, but 
refusing to allow the claim as a secured one. Order afHrmed. 

Oliver & Oliver, for Sturdivant Bank. 

Fordyce-Holliday & Ware, for Merchants-Laclede Nat. Bank. 

Moses Whybark and W. D. Hines, for trustée. 

DYER, District Judge. This is a proceeding for review of an 
order made by the référée in bankruptcy, allowing the claim of the 
Merchants-Laclede National Bank as a gênerai claim against the 
bankrupt estate and refusing to allow said claim as a secured one. 
The claimant, the Merchants-Laclede National Bank, filed with the 
référée its claim against the bankrupt in the sum of $12,500, and set 
forth therein that it is the holder of 25 promissory notes, each for 
the sum of $500, executed by the bankrupt, and that it held said 
notes as collatéral security for an indebtedness due it by Henry R. 
English, and that as security for said collatéral notes it holds a deed 
of trust executed by the bankrupt to Henry L. Jones, trustée, and 
the claimant prayed that its said claim be allowed as a secured claim. 

The trustée of the bankrupt estate filed written objections to the 
allowance of the claim, alleging, in substance, that the trustée was in 
possession of the property alleged to be embraced in the deed of 
trust; that the deed of trust was executed by bankrupt September 1, 
1902, but was withheld from record until August 9, 1906, on which 
date it was recorded ; that said deed of trust was so recorded within 
four months prior to the filing of the pétition in bankruptcy against 
the bankrupt; that the bankrupt was insolvent at the date of the 
recording of said deed of trust, and intended by said deed of trust 
to prefer the claimant over its other creditors, and that the claim- 
ant, at the tinie of placing said deed of trust of record, had reasoriable 
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cause to believe the bankrupt intended thereby to give it an unlawful 
préférence. The trustée further alleged in his said objections, that 
said deed of trust was given by the bankrupt to the claimant "vvith 
the spécifie intent at the time of recording the same, to hinder, delay 
or defraud its other creditors," and that said deed of trust was nul! 
and void. The trustée further alleged: 

"That ufter the date of the exetiUioii iiiul before the date of the recovdiiip; 
of said deed of trust, said banli deUvered said instrument liack to tlie baiiic- 
rupt, and the hanlvrii])!', with intent to niislead jiersons dealins with it, failed 
and refused to record said instrument; tliat tl)e liankriijit corporation had in- 
eurred a great lisdebtedness of s:'>5.000 or S40.000 to varions creditors, wlio 
would uot liave exteuded crédit to said corporatiou liad said deed of trust 
iîeen reeorded on the date of its exécution, and that said creditors liave 
liad their said elaims allpwed agaiiist said l)anl(rupt estate, and that said 
deed of trust is vold as to ail such creditors, noue of whom had auy notice of 
its existence until it was reeorded." 

The trustée thereupon prayed that claimant be required to show 
cause why the deed of trust should not be canceled and declared null 
and void as constîtuting an unlawful préférence. Thereafter a hear- 
ing was had before the référée upon the claim of the Merchants- 
Laclede National Bank, and the objections of the trustée thereto, and 
the référée, after having heard the évidence submitted by the respective 
parties, made an order adjudging that the lien asserted by the bank 
under the deed of trust executed by bankrupt to Henry L. Jones, 
trustée, was void and of no effect, and disallowing the bank's claim 
as a secured claim and allowing it as a gênerai claim against the 
bankrupt estate in the sum of $17,246.16. Thereupon the claimant, 
the Merchants-Laclede National Bank, filed its pétition for review 
of the foregoing order, and the référée has certified the matter 
to the court. 

The material facts as certified by the référée are as follows: The 
bankrupt company was originally incorporated in 1897 under the 
name of the English Mining & Manufacturing Company, and after- 
wards, in 1902, changed its name to the Jackson Brick & Tile Com- 
pany. The company from the time of its incorporation until it failed 
in July, 1906, was engaged in the business of manufacturing brick, 
fire brick, and drain tile, at Jackson, Mo. Henry R. English was 
président and principal owner of the company, and had complète 
control of its affairs from the outset until the time of its failure. 
On September 12, 1902, Henry English borrowed from the Mer- 
chants-Laclede National Bank, at St.- Louis, for the use of the bank- 
rupt company, $8,500, and gave the bank his personal note for that 
sum, dated September 12, 1902, and pledged with the bank as col- 
latéral security for the note, 25 notes, each for the sum of $500, 
executed by the English Mining & Manufacturing Company, dated 
September 1, 1902, payable five years after date, with interest at 8 
per cent, per annum from date. The 25 notes last mentioned were se- 
cured by a deed of trust executed by the English Mining & Manu- 
facturing Company, dated September 1, 1902, whereby the grantor 
conveyed certain real estate in said deed described, together with the 
buildings, machinery, kilns, and dryhouses thereon, and also its carts. 
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wheelbarrows, shovels, and ail the personal property used in îts busi- 
ness to one Henry L,. Jones, as trustée, as security, for said notes. At 
the time Henry R. English obtained the loan of $8,500 from the claim- 
ant bank, he delivered this deed of trust to the bank, and the bank, 
at English's request, at once returned the deed of trust to him, and 
requested him to hâve it recorded. English did not record the deed 
of trust, but retained it in his possession or under his control for 
nearly four years, until August 8, 1906, when it was filed for record. 
The deed of trust was recorded within four months prior to the 
fîling of the pétition in bankruptcy. At the time it was recorded, 
claimant bank and creditors generally knew that the bankrupt Com- 
pany was insolvent and unable to continue its business. From the 
time the money was borrowed from the claimant bank in September, 
1902, until July, 1906, it continued to carry on its business, and in- 
curred debts amounting to $30,000 or $40,000, which remained unpaid at 
the time of the commencement of the bankruptcy proceedings. Eng- 
lish testifies that the reason he did not hâve the deed of trust 
recorded was "that there were other matters pending at the time," 
that the recording of the instrument "might bave interfered with a 
new loan," and that it might hâve afïected the standing of the Jackson 
Exchange Bank with which he was connected. 

It appears from the évidence that after September, 1902, and while 
this deed of trust was withheld from record, the bankrupt company bor- 
rowed $2,500 from the bank of Whitewater, and the représentatives of 
the bank examined the records before making the loan, and found 
that there were no incumbrances on the bankrupt's property, and the 
évidence shows that this debt to the bank of Whitewater remained 
unpaid when the pétition in bankruptcy was filed. The évidence 
further showed that in July, 1906, one Hugh R. Quinn, loaned the 
bankrupt company $27,600 to pay certain notes of the bankrupt held 
by the Jackson Exchange Bank, on which said Quinn was indorser, 
and as security for the loan took a mortgage on the bankrupt's 
property, including the property embraced in the deed of trust to 
Henry L,. Jones, trustée, dated September 1, 1902, and Quinn testified 
that before making this loan he examined the records of Cape 
Girardeau county and found no incumbrances on the bankrupt's 
property. He further testified that he would not hâve made this 
loan if he had known of the existence of the deed of trust held by 
the claimant bank. 

The case présents the same essential featyres as that of the 
Sturdivant Bank (189 Fed. 636), just decided, and for the reasons 
set out in the opinion filed in that case, I am of opinion that the 
order made by the référée was right, and it will be afiîrmed. 
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THE QUEEN OITT. 

THE EDWARD Y. TOWNSEND. 

THE JOHN W. MOORE. 

(District Court, E. D. Michigan, S. D. September 20, 1910.) 

1. Collision (§ 94*) — Vessels Meeting— Fault of Ovektaking Vessel. 

The steamer Moore was passiug up the Détroit river at nlght when 
she was overtalsen bj' tlie Townsend, a much larger and longer vessel, 
and an agreement was niade for her to pass to the starboard of the 
Moore. As she was passing the vessels met the Queen City coming down, 
and an agreement was made to pass lier port to port. When the Moore 
and Queen City were some 1,200 feet apart the Moore suddenly sheered 
to port, and a collision resulted in whieh she was sunk. The évidence 
tended to show that the Moore was practioally following the range lines, 
and shortly before the collision changed from the Grassy Island to the 
Mamajuda range at their intersection, whieh required a change of course 
to starboard of three-quarters of a point, and that the Queen City was ou 
a course whieh would hâve left a spaee of from 100 to 200 feet between 
the vessels at the point of passing; also, that the Townsend had been 
from 100 to 150 feet frons the course of the Moore, but approached nearer 
after the latter changed to the new range. HeU, on ail the évidence, 
that neither the Moore nor the Queen City was in fault, but that the col- 
lision was due solely to tTie fault of the Townsend in approaching so 
near the Moore that her suction caused the latter to sheer, and brought 
about the collision notwithstandlng ail reasonable efforts of the other 
vessels to prevent it. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 197-199 ; Dec. 
Dig. § 94.*] 

2. Collision (§ 94*)— Rules for Overtaking Vessels— Navigating in Riveb. 

The rule of ail navigation statutes and régulations whieh requires an 
overtaken vessel to keep her course and speed, as applied to a river, re- 
lates, not to the course on whieh the overtaken hoat is dlrected when the 
passing agreement is made, but to her normal course in the channel, and 
every turn and change of direction in that course must be anticipated 
and guarded against by the overtaking vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 197-199 ; Dec. 
Dig. § 94.* 

Overtaking vessels, see note to The Bebecca, 60 0. C. A. 254.] 

3. Collision (§ 94*) — Overtaking Vessels— Passing Meeting Vessel. 

Where, while an overtaking vessel is passing on the starboard side of 
the leading vessel, another vessel is met and an agreement made between 
the three for her to pass port fo port, the overtaken vessel may yield 
reasonably to the one met and the overtaking vessel must anticipate such 
movement and keep at a safe distance. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 197-199; Dec. 
Dig. § 94.*] 

4. Collision (§ 98*) — Failurb to Signal. 

Fault cannot be predicated by the T. on the failure of the JL to sound 
an alarm, when the developing danger was as apparent to the T. as to 
the M. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 208-210; Dec. 
Dig. § 98.*] 

5. Collision (§ 91*) — Vessels Meeting in River— Middle of Channel. 

In the Détroit river, where ranges hâve been established to mark the 
regular path of vessels, such ranges, and not the winding and unknown 
midllne between the irregular channel banks. fix the normal course whieh 



•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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affects the rlghts and dutles of meeting beats as to tbelr position In the 
channel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. S§ 187-192 ; Dec. 
Dig. § 91.*] 

6. CoLusioN (§ 106*) — ACTS IN Extremis. 

In the face of a sudden slieer by one boat only one minute before tbe 
resulting collision, the other boat may invoke the rule of in extremis. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 225-231; Dec. 
Dig. § 108.*] 

In Admiralty. Suit for collision by Frank M. Osborne ana pthers, 
owners of the' steamer John W. Moore, against the steamer Edward 
Y. Townsend, Cambria Steamship Company, claimant, by the Pitts- 
burgh Steamship Company, owner of the steamer Queen City, against 
the steamers Townsend and Moore, and for Duncan Mcintyre, de- 
ceased, against the owners of ail three vessels. Decrees against the 
Townsend and owner only. 

Goulder, Holding & Masten, for the Moore. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, for the Queen City. 

Brown, Ely & Richards, for the Townsend. 

DENISON, District Judge (sitting by désignation). [1] At about 
half past 2, on the morning of October 30, 1907, the Queen City, down 
bound, met the Moore and the Townsend, up bound, in Détroit river, 
opposite Wyandotte. The Queen City and the Moore met port to 
port, and the Townsend was overtaking and passing the Moore on 
the latter's starboard. Just before the meeting, three abreast, the 
Moore suddenly swung over across the course of the Queen City and 
collided with her. The Moore was sunk and one of her crew killed; 
the Queen City was severely injured. Upon the llieory that her 
change of course was caused by suctidn from the Townsend, passing 
too near, the Moore libeled the Townsend ; the latter boat, by its an- 
swer, charged the chief fault to the Moore, and also accused the 
Queen City of fault in not yielding proper passing room; and the 
Queen City proceeded against both the other boats. The représenta- 
tives of the sailor who was killed filed their libel against ail three 
boats. Ail thèse cases are heard together to détermine the fault. 

The primary burden is çlçarly upon the Moore to explain that er- 
ratic course by her which was the immédiate cause of the disaster. 
This burden is fully met. Ail the positive testimony and ail the rea- 
sonable inferences from the undisputed facts are to the efifect that 
this change of course was due to a sheer, resulting from the Town- 
send's suction, which caught the stem of the Moore and pulled it up 
strearti for a moment, so that when this suction let go the Moore was 
headed partly across the channel. The conditions attending the créa- 
tion and exercise of this force called "suction" seem to be imper- 
fectly known, but many of the characteristic conditions were hère 
présent. The Townsend was more than twice as long as the Moore 
and was running ten miles (past the land) as against the Moore's 
seven. The sterns were, at the instant of the sheer, about abreast 
and quite close together. The draught of the Townsend, 8 feet for- 

*For other casai tee eame topU & l numbsb in Dec. & Am. Dlga. 1907 to date, Se Rep'r Indexe» 
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ward and 16 feet aft, whereby the full displacement occurred only 
at the stern, may hâve been of some importance. The Townsend's 
crew do net undertake clearly to deny that their suction was the mov- 
ing cause ; they only suggest that the Moore's navigators deliberately 
or recklessiy crossed over into the Queen City's course. Such sug- 
gestion can hardly be seriously considered. No other cause, except 
this suction, reasonably accounts for the Moore's extraordinary ac- 
tion. Finding, then, that the Townsend's suction was the immédiate 
cause of the sheer, and it being apparent that the evil effect of the 
suction followed on the undue proximity of the two up-bound boats, 
the vital question must be which boat is at fault in creating this un- 
due proximity. This leads to a more detailed considération of the 
facts. 

The Détroit river channel, having a depth of more than 20 feet, 
varies in width from the full distance between the shores down to 300 
or 400 feet, and has fréquent turns and angles. In aid of navigation, 
the government has established, on the banks or on islands or on 
shoals, certain monuments called ranges, visible by day and lighted 
by night. Two lights, main and front, constitute a range, and, ob- 
viously, a boat going to or from such ranges, and keeping the two in 
line over her bow or stern, may thus pursue a fixed and known course 
ail the way up or down the river. For example, the navigator may be 
going up, on a course having certain ranges in line over his bow ; at 
a certain point, he will observe that ranges, which hâve been open over 
his quarter and hâve been gradually closing, are closed and in line ; 
he will then alter his course, keeping the new ranges in line over his 
stern, until he cornes to the next reach intersection ; and so on. There 
is no rule requiring a boat to follow the exact ranges ; it may, if ail 
conditions permit, go anywhere in the channel; but thèse range 
courses constitute the only definite, marked path and the only track 
that can be accurately kept, especially at night ; and to "follow the 
ranges" is the regular ancl normal course of action, just as it is with 
a wagon to follow the beaten track in a highway. 

Coming up the river, the course is upon the North Channel ranges 
(stern) until it intersects Grassy Island reach; upon the latter (bow) 
to the Mamajuda reach; upon thèse ranges (stern) to Ecorse reach; 
upon this (bow) to the next ; and so on up the river. Going down, 
thèse courses are reversed. The course distance on the Grassy Island 
reach is about one mile. The Moore was following the ranges up, 
and shortly before it struck the Grassy Island reach the Townsend, 
following at a higher speed, blew one whistle, indicating an intention 
to overtake and pass on the Moore's starboard. The Moore assented ; 
a passing agreement was thus established. Shortly after the Moore 
turned on to the Grassy Island ranges, the Townsend began to lap, 
being from 100 to 150 feet to one side. This was, under ordinary 
circumstances, just a safe passing distance. When the boats were 
part way up this reach, the Queen City was observed coming down on 
the upper part of the Mamajuda range. Whistles were exchanged 
between the Queen City and each of the others, thus establishing a 
port to port meeting agreement. As the boats proceeded in this way, 
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nothîng was observed, by any one, iinusual or alarming; but from 
this moment of apparent safety it was probably less than two minutes 
— perhaps not much more than one — until the Moore was on the bot- 
tom. Ail agrée that the first abnormal occurrence was the change 
of the fairly safe distance, of from 100 to 150 feet, between the Moore 
and the Townsend, into the dangeroûs proximity of from 25 to 50 
feet. Ail agrée that from ' this position, almost of contact with the 
Townsend, the Mtoore shot away across the course of the Queen City. 
Concerning nearly every other circumstance, there is the usual conflict 
of testimony. 

First, as to the exact position of the boats. I think the proper in- 
ference from ail the testimony is that the Moore was practically on 
the ranges at the point of intersection, and that she then foUowed the 
Mamajuda ranges, perhaps yielding slightly to the eastward for the 
Queen City meeting. This is, practically, the Moore's testimony, al- 
though her crew do not concède such yielding. The Townsend's crew 
would put the Moore much further east, and the Queen City's theory 
is that the Mbore was much further west. Both thèse claims I think 
inaccurate. There was evèi'y reason why the Moore should substan- 
tially follow the ranges, and no reason for going to the westward, just 
before meeting a down-bound steamer which had a tow, and no rea- 
son for going to the eastward so as to crowd the passing Townsend, 
except as it would be natural to make the usual slight change of course 
for a port meeting. Of the'three boats, the Moore was the only one 
ablè to locaté herselî accurately, because in line with thè ranges ; the 
other twb dépend on estimâtes as to how far the ranges were open, 
and such estimâtes must be a highly unsatisfactory means qî fixing 
latéral distances from the ratisse' line, esDecially when the lonfi;itudi- 
nal distances must also be only estimated, and whèn such estimâtes 
mtist be made at ni'îht and by looking at a distant hght. The only 
criticism on this conclusion as to the Moore's loc-^tion, as far as it 
is based on her testimony, is thàt her crew say that the Mamajuda 
lights were in range over the starboard side of her stack, and, as this 
was 2 'À feet from the midship line, it is therefore said she would 
be heading to the eastward of the range. This criticism is perhaps 
accurate, but is overnice. Navig^tors who use on board some sight- 
ing point which is not àmidships. must of necessity compensate in 
some way for any material inaCcuracy so caused. Such an inaccuracy 
is either too slight to be material or is compensated in some wav, or 
else the course can"ot be kept. To keep a course so detevmined 
would, if the variance was substantial, require that the ship move 
sideways as well as forward. The Queen City must be placed from 
50 to 150 feet west of the Mamajuda range. Her évidence puts her 
400 or 500 feet west; but in view of the position of the wreck, this 
is impossible. She was fully laden, was towing à large and heavy 
barge and was with the current. Thèse things made it unnecessary 
and unlikely that she would make an extraordinary swing to avoid 
the up-bound boats, and I do not think she did. Such placing of the 
boàts as I hâve adopted would leave from 100 to 200 feet between their 
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expected courses at the meeting point, f his is the Moore's testimony, 
and this would hâve been safe. 

The Townsend, at the range intersection, was 100 or 150 feet on 
the Moore's starboard. She concèdes this distance shortly before, 
but claims below that point to hâve ported and headed on the Ship 
Yard lights, thereby gradually drawing away. This daim is toc in- 
definite to be convincing. There is no testimony, oral or by chart, 
accurately locating thèse hghts, and if, as counsel state, they extend 
across the whole Ship Yard property, as it is indicated on the chart, 
then a course headed on thèse Hghts might hâve been diverging froni 
the Grassy Island and parallel to the Mamajuda range, or might hâve 
been nearly parallel to the Grassy Island and intersecting the Mama- 
juda range. The sufficient fact is that the Moore was nearlv on the 
Mamajuda range, and that the courses of the two beats did intersect. 

At the range intersection, the Moore ported three-fourths of a 
point to take the Mamajuda range and, perhaps, either then or just 
afterwards, enough more, on account of the meeting, to make 
nearly or quite one point. One point would put her bow about 18 
feet to the eastward of the course for every 100 feet traveled for- 
ward; and if the Townsend was keeping a course substantially par- 
allel to the Grassy Island range, the two boats would approach ac- 
cordingly. If the Moore ported only three-fourths of a point and the 
Townsend's course diverged one-fourth of a point from the Grassy 
Island range, then the two boats approached each other at one-half 
of this supposed rate. Something of this kind is what occurred; 
and when the bow of the Moore was about 750 feet north of the 
intersection, the Townsend observed what was happening. The 
crew might well hâve thought that the Moore was coming over into 
them — as indeed she was, but rightfully. Ât about that instant, either 
because of the observed approach of the Moore, or because, just 
before or just then, the Townsend's navigators supposed that they 
were at the point of change in range course, the Townsend ported. 
Upon the oral argument, counsel said that a boat, loaded as the 
Townsend was, would swing approximàtely on its central point as 
a pivot, and it may be so considered ; though this resuit is somewhat 
modified by the fact that the pivot is moving on the arc of a circle. 
On this assumption, porting one point would swing the stern of a 
600-foot boat more than 50 feet to port, and in this way, the danger- 
ous proximity would be created, if it did not already exist. In the 
meantime, the Moore would be running another length, so that I 
locate her bow about 1,000 feet above the intersection when the sheer 
began. 

î allow 500 feet for the entire sheer; extending about 150 feet 
across the channel. This allowance cannot be far from right, be- 
cause the boats are said to hâve been 1,200 feet apart, up and down 
stream. They were approaching at the rate of 1,500 feet per minute, 
and the Queen City was covering nearly two-thirds of the disappear- 
ing distance. The Queen City struck the Moore on the latter's star- 
board bow, and I fix the point of collision as about 100 feet west 
of the Mamajuda range, and about 1,500 feet above the intersection. 
1S9 F.— 42 
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The Moore filled and sank, by the bow, very quickly, but if we allow 
one minute after the shock and before the bow grounded, the cur- 
rent alone would carry the.boats down stream 150 feet. At the 
angle of impact, the resulting impulse must hâve carried the boats also 
considerably to the vvestward, thus leaving the grounded wreck at 
the point shown in the Heinze survey. The accompanying sketch 
shows the positions of the boats at the différent times indicated: 
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Thèse conclusions are, of course, only approximate, as to locations 
and distances, and are, in part, reasoned backwards from the posi- 
tion of the wreck, which I believe to be correctly shown by Heinze. 
The conflicts between the différent surveys are discussed at length 
by counsel. I see no reason why, upon the technical questions of 
surveying involved, Heinze may not be more accurate than Van 
Schon, but the controlling considération in my mind is that two wit- 
nesses, Reid and Baker, disinterested and familiar with the ranges, 
stood upon the wreck in daylight and observed, and say that it was 
upon the Grassy Island ranges, as Heinze plots it, and was not on 
the Mamajuda ranges, as Van Schon plots it. Further, during ail 
the wrecking opérations, up and down boats passed to the east- 
ward, which, seemingly, would not hâve occurred if the wreck had 
been on the Mamajuda range. 

I cannot accept the Queen City's theory that the boats hung to- 
gether after the collision while she was able to check her headway, 
back, and pull the Moore 200 or 300 feet upstream and across, east- 
erly, to the point where the wreck rested. Nor can I accept the 
Townsend's theory that the sheer was 400 or 500 feet across the 
channel, and therefore started away over toward the east bank, 
where the Moore had no business to be. This theory has no support, 
except exaggerated estimâtes computed from an erroneous location 
of the wreck. 

[2] The Townsend urges the familiar rule that the overtaken 
boat must keep her course and speed. It seems to me obvious that 
this rule, applied to a river, relates, not to the course on which the 
overtaken boat is directed when the passing agreement is made, but 
to her normal course in the channel; that every turn and change 
of direction in that course must be anticipated and guarded against by 
the overtaking boat; that the latter must, at its péril, keep away far 
enough to permit the former safely to make thèse changes and 
turns. Such seems to be the established rule (The Hasbrouck, 93 U. 
S. at page 407, 23 L. Ed. 962). 

[3] It seems also obvious that if a meeting occurs, and if ail boats 
join in a meeting agreement, the overtaken boat may yield reason- 
ably to the boat met, and the overtaking boat must anticipate this 
also. The Whiteash (D. C.) 64 Fed. 893. This absolute duty to keep 
away a safe distance, the Townsend did not meet. The reason may be, 
as indicated by her captain's examination before the inspectors, that 
he erroneously thought he was over along the east bank ; but what- 
ever the reason, the fact is quite clear. The Moore did not go to 
starboard, except as it was her right and duty under this rule to do 
so. The colHsion was the direct and not unnatural resuit of the 
Townsend's failure to maintain a safe distance, under thèse condi- 
tions which she should hâve anticipated; and the fault is, therefore, 
to be fixed upon that boat. 

[4] Complaint is also made of the Moore for not giving warning to 
the Townsend of the danger. The Moore did blow a four-blast 
signal, which seems to be regarded as a request to check, but there 
is conflict as to when that was, whether more than one, and whether 
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the Townsend paid any attention. However that may be, ail danger 
existing, at any time, from any cause, was obvious to the Townsend 
at least as early and as clearly as to the Moore. As to the graduai 
drawing together of the boats, on converging courses, the Townsend 
knew that she had not ported on the range intersection, while the 
Moore could not know this fact until the convergence becanie pro- 
nounced. As to the sudden swing of the Townsend's stern, at the 
moment when most dangerous, this could not be anticipated by the 
Moore. Hence, fault cannot be predicated on the Moore's failure to 
Sound an alarm. 

The Queen City is charged with fault (1) for not keeping further 
to the starboard; and (2) for not porting and reversing when she 
saw the Moore sheer. 

[5] As to the fîrst point, the argument is that even if the Queen 
City kept to the westward of the range course, she was east of mid- 
channel, and that, anticipating a three-abreast meeting, she should 
hâve given the other two boats at least half the channel. The Queen 
City, judging only by the lights, had much less reason than the up- 
bound boats to anticipate such a meeting, but, even if anticipating, 
the Queen City met its full duty when it swung away reasonably from 
the ranges. True, the ranges do not mark mid-channel, but they do 
mark the normal and regular path of vessels, and regulate meetings 
under ordinary conditions. It is thèse ranges, and not the winding 
and unknown line between thé irregular channel banks, which should 
be the normal basis of ftxing the rights and duties oi meeting boats. 
Hère, the Queen City captain knew there was ample channel room 
for both the up boats east of the range, and he was justified in assum- 
ing that they would both stay there. If the Moore had held on, as the 
Townsend now claims she should hâve donc, upon the Grassy Island 
range, until the Townsend was well past, this would hâve taken her 
a thousand feet or so past the intersection and into the Queen City's 
course, a collision at about the location of the wreck would hâve been 
likely, and I think the Moore would hâve been in fault. 

As to the second point, I am satisfied that everything done or not 
donc either by the Queen City or by the Moore, after the sheer 
started, was in extremis. From the time the sheer started until the 
collision was not over one minute. Less time than this intervened 
after the Moore had swung so that her lights would indicate that 
she was crossing into the Queen City's course. The Queen City 
was certainly justified in waiting for a few seconds, at least, to see 
whether the Moore did not recover from the sheer. Making thèse 
déductions, we hâve hardly more than 30 seconds' time during which 
it can be said that perhaps the Queen City ought to hâve appre- 
ciated what had happened. It must also be remembered that the 
Queen City had a barge in tow upon a 500-foot line, and that it could 
not stop and back, except with danger of collision with her tow. If, 
a half or three-quarters of a minute before the collision, she had 
ported as much as possible and gone to starboard, she might hâve 
avoided the collision, but, on the other hand, she might not, and 
might also hâve brought her barge into collision with the Moore. 
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Looking back, with our présent knowledge of the Moore's actual 
course, it would seem that the Queen City could hâve avoided her by 
starboarding and going under her stern, but, at the moment, that 
would hâve seemed a very reckless maneuver. The court cannot say, 
putting itself in the place of the Queen City's captain at that mo- 
ment, that any other course should hâve then appeared to him clearly 
better and safer than the course which he did take. Thirty or forty- 
five seconds for considération, in the face of entire uncertainty as to 
when the Moore would recover, did not call for any other course. 

The Moore did everything possible to break the sheer. The cap- 
tain doubtiess hoped and perhaps expected that she would recover 
before reaching the Queen City's course, but, even with our prés- 
ent knowledge, nothing else appears that he could hâve done. 

I hâve examined the cases cited by counsel. So far as they hold 
that the overtaken boat contributed to the injury, I think the cir- 
cumstances fully distinguish them from the présent case. Counsel 
especially relies upon The Edward Smith, 135 Fed. 32, 67 C. C. A. 
506; but in that case, it appears that the danger came from passing 
in a narrow channel, in violation of established rules, and that the 
overtaken boat had consented to that kind of a passing, while, in the 
présent case, the Moore consented to a passing in a wide channel, 
where there was no reason for not consenting, and the Moore's ac- 
quiescence in a passing in progress at a distance close to the margin 
of safety was on the necessarily understood condition that the Town- 
send would maintain at least that distance during the entire passing, 
and in spite of the well-known turns in the regular course. 

Counsel may prépare a decree in accordance with this opinion. 



PENNSYLVANIA STEEL CO. v. NEW YORK CITY RT. CO. et al. 

(Circuit Court, S. V. New Yorlî. June 27, 1911.) 

Nos. 2—9, 2—33, 2—149, 3—37. 

1. COBPOBATIONS (§ 473*) — ^^RlGHTS AND REMEDIES OF BONDHOLDERS— REF- 

EBENCE TO MORTGAGE. 

A référence in bonds issued by a corporation t'o the mortgage iaecuring 
tlie same puts the bonclholders and their trustées on notice as to the ternis 
of the mortgage. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1842-1855 ; 
Dec. Dig. § 473.*] 

2. Stbeet Railboads (§ 54*) — Mortgages — Consteuction— Peksonal Liabil- 

ITY of MoBTGAGOE. 

The effect of a provision in a mortgage securing bonds of a Street rail- 
road Company, that "for the debt and bonds secured herehy the railroad 
Company Is liable in personam, and any deflcieney, after exhausting the 
mortgage security, may be enforced against the railroad company," Is 
to require a resort flrst to the mortgage security, and to limit the Personal 
llabllity to sueh deflcieney as may remain after such security bas been 
exhausted. 

[E"d. Note. — For other cases, see Street Railroads, Cent Dig. § 133 ; Dec. 
Dig. § 54.*] 

•For other cases see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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3. Street Railroads (§ 58*) — Insolvenct and Receivebs— Claims Peovable 
Against Receivebs. 

A lease of a street railroad systeui, made up In part of Unes held by 
the lessor uiider leases, contained a provision t'hat " the lessee shall also 
from tlme to tlme pay or cause to be paid ail reiitnls and otbei- sums of 
money which are or niay be or beeonie due or payable under or by rea- 
son of any leases and other contraets to wbicli any of the demised prop- 
erfy is or niay be siibject, and the lessee bereby assumes ail the obliga- 
tions of the lessor inider ail such leases and contraets, and the lessee 
agrées to pay ail interest upon the funded debt of the lessor and other 
flxed charges of the lessor, provided that the lessee shall not be required 
to pay the principal of any funded obligations of the lessor or of Its sub- 
sldiary companles except as hereinafter provided." Subsidiary conipaules 
were deflned in the lease as includiug companles whose Unes had been 
leased to the lessor, and the lessor had guaranteed payment of botti 
principal and interest of bonds issued by oae of such companies at the 
tlme and in the manner provided in the mortgage securing the sanie. 
Both lessor and lessee becanie insolvent and receivers were appointed, 
who surrendered the lease of such subsidiary company's Une and restored 
the property to the owner. The mortgage was not due, but was declared 
due for default in the payment of Interest under a provision therein, 
although it had not been foreclosed. It contained a provision maklng 
the mortgagor llable in persouam only for the deficiency after the mort- 
gaged property was exhausted. Held (1) that the sums agreed to be paid 
by the lessee under such provisions of the lease were In the nature of 
rent, and on terminatlon of the lease the liabllity ceased as to sums sub- 
sequently becoming due; (2) that the liabllity of the lessor on its guftr- 
anty was contingent on there being a deficiency, and that neither principal 
nor interest of the mortgage debt were provable against the estate of 
eltlier insolvent company. 
[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. Suits by the Pennsylvania Steel Company against the 
New York City Railway Company and others, by the Farmers' Loan 
& Trust Company, successor to the Morton Trust Company, against 
the MetropoHtan Street Railway Company and others, by the Guar- 
anty Trust Company of New York against the Metropolitan Street 
Railway Company and others, and by the Farmers' Loan & Trust 
Company against the Metropolitan Street Railway Company and 
others. In the matter of daims of the Second Avenue Railroad Com- 
pany bondliolders. On exceptions to report of spécial master. Ex- 
ceptions overruled. 

This cause cornes hère upon exceptions to report of spécial master 
disallowing the claims of Alexander J. Hemphill and others as holders 
of first Consolidated mortgage bonds of the Second Avenue Railroad 
Company. The claims were filed separately against the estâtes (now 
in receivers' hands) of the Metropolitan Street Railway Company and 
the New York City Railway Company. The détails of the claims with 
full quotations from the documents upon which they are founded will 
be found in the exhaustive opinion of the spécial master which ac- 
companies his report. 

Following is the report of W. L. Turner, Spécial Master: 

In addition to the indivldual claims of bondholders on which the hearings 
hâve been had, and whlçh are now submitted for disposition, there hâve 
been filed with me in pursuance of orders in that behalf made, by the Guar- 
anty Trust Company, as trustée under the mortgage above referred to, by the 

•For other cases see saine topic & § numeee in Dec. & Atn. Dlgs. 1907 to date, & Rep'r Indexes 
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Second Avenue Rallroad Company, and by Its recelver. daims against' the 
estâtes in the hands of the receivers of the Metropolitan and City Oom- 
panies, whieh arise out of the same transactions. The Incidental and un- 
avoidable effect of disposing of the clalms now sutimitted will be to dispose 
of thèse latter clalnis also, and while thèse daimants, altliough appearing 
by the same solicitors as the bondholders, bave not been noted on the record 
as actually represeuted, I shall, in addition to passiug on the submitted 
claims, indicate the disposition of thèse daims which I shall recommend 
to the court. 

By an indenture dated .Taniiary 20, 18Î1S. the Second Avenue Raiîroad 
Company raortgaged to the Guaranty Trust Company, as trustée, its property 
to secure a proposed issue of bonds amonnting to $7,000,000, of which $5,682,- 
000 are actually outstanding, and $4,047,000 are represeuted by individual 
claimants, and on .Tauuary 28, 1898, it leased its entire railway System tb 
the Metropolitan Company. The lessee assumed the payment of the bonds in 
the lease, and by indorsement on the back of the bond before actual issue 
It guaranteed payment, the assumption clause and guaranty so called being 
the bases of the claims against its estate. The relevant portions of the bond, 
guaranty, mortgage, and lease, I quote, italicizing language which bas sug- 
gested contentions, tlie bond being as follows : "The Second Avenue Raiîroad 
Company in the city of New York, a coriioration organized and existing under 
the laws of the state of New York, United States of America, for value re- 
ceived, promises to pay to the Guaranty Trust Con!ï)any of New York, or 
bearer, or, if reglstered, to the registered owner thereof, the sum of one 
thousand dollars In gold coin of the United States at the office or agency of 
the sald raiîroad company in the city of New York, on the Ist day of 
February, 1948, and to pay interest on the said sum in like gold coin semi- 
annually at sald ofiiee or agency on the flrst days of August and February in 
each year, on the présentation and surrender of the respective annexed inter- 
est coupons. Thls bond is one of a séries of bonds of like ténor numbered 
consecutively from 1 to 7,000, inclusive, and amouuting lu the aggregate to 

£,000,000 and the payment of the principal and interest of and ujwn sald 
nds is equally secured hy and according to the terms of a certain mortgaue 
or deed of trust duly executed and delivered by the said raiîroad company 
to the Guaranty Trust Company of New York, as trustée, bearing date the 
20th day of January, 1898, conveying to said trustée, by way of mortgage, 
the property, rights and franchises described therein." 

The coupons annexed both to bearer and registered bonds read as follows : 
"The Second Avenue Raiîroad Company in the city of New York will pay to 
bearer, at the office or agency in the city of New York, twenty-five dollars 

in gold coin of the United States on the Ist day of — , being six months' 

interest on the first mortgage flve per cent, gold bond numbered." 

The contract of the Metropolitan Company respecting thèse bonds is not 
in terms referred to in, nor required by, either the lease or the mortgage, but 
was indorsed on each of said bonds issued and outstanding prior to their 
inception and is in the following language : "For value received, the Metro- 
politan Street Railway Company hereby guarantees to the trustée of the 
'within mentioned mortgage for the benefit of the holders hereof the punctual 
payment of the principal of the within bond and the interest thereon at the 
tinte and in the manner specified therein and according to the ténor of the 
several coupons belonging thereto." 

The mortgage contains in its third paragraph the following provisions : 
"If default shall be made in the payment of ail or auy part of two consécu- 
tive installments of the interest hereby secured to be paid, and should the 
same remain unpaid and in arrears for the space of thirty days after the 
last of said installments shall become due and be duly demanded, or should 
any taxes or assessments upon the said mortgaged premises reniain in ar- 
rears for the space of one year after the same shall become due and payable, 
then, and in that event, after the lapse of said periods, respectively, the 
entire principal sum secured by said bonds then outstanding, together with 
ail arrearage of interest thereon, shall forthwith becouie due and payable. 
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provided a majority In Interest of the holders of sald bonds shall so elect 
and çertlfy tbeir sald élection in writing to ttie said trustée, Its successors 
or asslgns, signed by tbem or tbeir lawful attorneys, and duly acknowledged, 
even though tbe time in sald bonds llmlted for the paymeht tbereof sball 
not tben bave explred, anytblng in said bonds contained to tbe contrary 
thereof notwithstanding. * * » » 

Tbe mortgage also provided in the fourth paragraph that In case of de- 
fault in the payment of the principal, if sucb default sbould continue "for 
sixty days after sucb payment shall become due either Ml tJie m-aturity of 
the ionds or 6j/ reason of the déclaration of the trustée under the provisions 
of this mortgage," it should be tbe duty of fbe trustée, on the written re- 
quest of a majority of the bondholders, to sell tbe mortgaged property ; and 
in its fiftb paragraph, that it should be its duty upon indemnlfication to 
exécute the power of sale tbereln granted or. to take appropriate proceedings 
at law or in equity to enforce the rlghts of tbe trustée and of tbe bond- 
holders, the several remédies speeilied being cumulative and not exclusive one 
of tbe other. The mortgage contains no provision authorizing bondholders 
to sue for principal when tbe maturity of that principal bas been accelerated 
on tbe happening of the specified defaults. 

In the eleventb paragraph the foUowing language occurs: "For the debt 
and bonds secured bereby the railroad company is liable in personam, and 
any de0eiency, after exhaustmg the mortgage soourity, may be enforced 
against the railroad company, but not against the directors and stockholders 
Individually, and it is expressly agreed between tbe parties hereto and 6j/ 
every persan who shall take or hold any bond or bonds hereunder, that the 
existing and ail future directors and stockholders of the railroad company 
shall not be individually liable to any extent or for any purpose vfith re- 
spect to said bonds or any of them." 

The lease from the Second Avenue Company, dated just-S days la ter than 
this mortgage, was for the unexplred term of that company's charter, which 
was for 99 years, but it covenanted to perform any corporate act appropriate 
to secure the full enjoyment of the demlsed preniises making the Metropol- 
itan Company its attorney to that end, among otbers, and it expressly stipu- 
lated to take ail neeessary steps to secure sucb extensions of its corporate 
existence as it should be entitled to under tbe lavs'S of the staté of Nev? York, 
so tbat the property and franchises demlsed migbt be fuUy secured in pos- 
session and enjoyment. As those laws permitted tbe extension of corporate 
existence at any time before expiration, and as sucb existence may be per- 
pétuai, tbe term "demlsed" vpas substantially in perpetuity. It recites the 
making of the mortgage referred to, its purjwse, exécution, and delivery, 
and tbe f act that none of the bonds had been issued and disposed of. Certalu 
promises of the lessor as to the disposition of the bonds, not important to 
note, are followed by the assumption clause, which reads thus: "This lease 
Is made snbject to ail debts and liabilities of the party of tbe first part, 
except debts due or liabilities incurred to tbe party of tbe second part, and 
sucb délits and liabilities, except as aforesaid, and subject to the provisions 
and conditions of tbe lease, are hereby assumed and are to be paid by the 
party of tbe second part as a part of the considération hereof, and ail bonds 
tbat shall be issued by the party of tbe flrst part under the mortgage to the 
Quarantee Trust Company hereinbefore referred to, when issued and dis- 
posed of as hereinbefore provided, or as provided in sald mortgage or in this 
lease, shall be included among tbe obligations wblch the party of tbe second 
part assumes and agrées to pay under the provisions ôf the lease." 

On February 14, 1902, the Metropolitan demlsed to the Interurban Company, 
the name of which was afterwards changed to New ïork City Railway 
Company, ail the "beneflts and rlghts arising from any and ail contracts 
which the Metropolitan Company bas or shall hereafter be entitled to, for 
the full term of 999 years from the date hereof, as the same may hâve 
been or may be aequired by tbe lessor." By a récital in the lease, companies. 
the Unes of which were leased to, or a controlling interest In the stock of 
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wMcti was owned by the Metropolitan Company, or by one of Its lessor com- 
panies, are referred to as subsidlary companles. The Second Avenue C!om- 
pany was one of thèse and cornes within the language of paragraph 3 of tbis 
lease, which is the assumptlon clause relied on by clalmants as fastening a 
provable liability against the estate of the City Company, the paragraph In 
question being as follows : "The lessee shall aiso from time to time pay, 
or cause to be paid, ail rentals and other sums of money which are or may 
be or become due or payable under or by reason of any leases and other 
contracta to which any of the demised property is or may be subject, and 
the lessee hereby assumes ail the obligations of the lessor under ail such 
leases and contracts, and the lessee agrées to pay ail interest upon the funded 
debt of the lessor and other fixed charges of the lessor, provided that ttie 
lessee shall not 6e required to pay the principal of any funded obligations 
of the lessor, or of its subsidiary oompanies, except as hereinafter provided- 
AU rentals and other payments made, as In this and the preceding article 
provided, shall be apportioned between the periods respectively preceding 
and succeeding the date of tal^ing possession hereunder." 

On September 24, 1907, receivers of the properties of the New York City 
Company were appointed by this court, and on October 1, 1907, the same 
receivers were appointed of the properties of the Metropolitan Company. 
The interest coupons, maturiiig February 1, 1908, after their appointment, 
were paid by the receivers, but those maturing August 1, 1908, were not, 
and on November 5, 1908, the court entered its order instructing its receivers 
not to adopt the Second Avenue lease. Coupons maturing subsequently hâve 
accordingly remained unpaid, as hâve the taxes for more than the year specl- 
fled in the mortgage, and a majority of the bondholders having on the 18th 
of February, 1910, requested the trustée so to do, it did on the 21st day of 
February in pursuance of the mortgage, notify the railroad company that it 
deelared the entire principal secured by said bonds then (as now) outstanding, 
viz., the sum of $5,682,000, together with the interest due, to be forthwith 
due and payable. A foreclosure suit had been commenced in the national 
court by the trustée against the Second Avenue Company in 1908, and a 
similar suit in the state court, and in this latter action by an order entered 
September 19, 1908, a receiver bas been appointed of the mortgaged property 
of the défendant company, but no decree has been entered in either suit 
nor a sale had, and, of course, no judgment for any deflciency has been 
entered. 

Counsel for the claimants in the main brief iiled in their behalf has urged 
the provability of the bondholders' claims against the estate of the New Yorlc 
City Railway Company for the amount of the principal of the bonds upon 
two théories. One of thèse théories lias been deflnitely abandoued in the 
reply brief flled by him and the other he abandoned in the oral argument 
though not in the brief, so that both for the sake of identification as well 
as to Indicate the reasons for rejecting them, they are hère stated before 
taking up the more serious and difflcult contentions suggested by the guaranty, 
and the assumption clause entered iuto by the Metropolitan Company re- 
specting principal and interest, and by the similar assumption clause entered 
into by the City Company respecting interest. 

The first theory was that the true construction of paragraph 3 of the Inter- 
urban (City) lease above quoted is that the City Company (lessee) was not 
bound to pay the principal of any funded debt merely because the Metro- 
politan Company had created tlie debt or was liable as guarantor thereon, 
but that if the payment of such funded debt constituted an obligation under 
one of the underlying leases, then it was assumed by the lessee in comuiou 
with ail "other sums of money vk'hich are or may be or become due and pay- 
able under or by reason of any leases." The language of the exception from 
the language quoted, hov/ever, is that the lessee "shall not be required to pay 
the principal of any funded obligations of the lessor's subsidiary companles,'" 
which, by the récital I bave referred to, are defined so as to include the 
Metropolitan'» lessor companles, of which the Second Avenue Company wus 
one, and as it is beyond dispute that the claimant's bonds are a funded obll- 
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gatitlu of a subsidiàry Company, It is elear that so far as they represent prin- 
cipal tbey éome wltbin the exception, whether the Metropoiitan was liable 
to pay them, elthêr pritaarlly or as guarantor, or net. 

On tlie otliei" theory, It was claimed that thé Oity Company by the lease 
to it béeàme the assignée of the lease from the Second Avenue Company 
to the' Metropolitan and liable as such to pay both principal and interest by 
reason of a resnlting privity of estate, whether It had, In the lease to It, by 
express language assumed such payment or not. 

This theory rests on the assumption that tlie Metropolitan demised to the 
City Company its entire Interest in the unexpired term of the Second 
Avenue Company's lease to It, retaining no reversionary Interest, hovvever 
slight, but as bas been stated, the latter lease was practically In perpetuity, 
wbile the lease to the Oity Company was for 999 years, so that under the 
authoritles there being a reversionary Interest left in the lessor, it was a 
sublease of Second Avenue properties, and not an assignment, with its result- 
ing obligation as to such covenants In the lease assigned as ran with the land, 
of which covenants of assumption of existing Indebtedness may or may not 
bè types (Stewart v. L. I. R. R. Co., 102 N. Y. 601, 8 N. E. 200, 55 Am. Rep. 
844 ; Herzlg v. Blumenkrohn, 122 App. Div. 758, 107 N. Y. Supp. 570. 

As nelther the bondholders nor their trustée are parties to the contracts 
evidenced by the guaranty indorsed upon the bonds and by the assumption 
clauses contained in the leases, It Is évident that their clainis must rest upon 
the doctrine laid dowu in Lawrence v. Fox. 20 N. Y. 2C8, permitting a third 
party to sue upon a contract made for his beuefit. Oouîisel for both receiver- 
shlps earnestly urge that the doctrine of that case bas never been unre- 
servedly adopted in the fédéral courts, and bas been so far limited and 
qualified in New Yorli that It is not applicable to the facts suggested by 
thèse claims. I think, however, that under the fédéral décisions the rights 
of claimants are to be deterniined by the law of the place wliere the claims 
are asserted and their subject-matter lies even though they be asserted In a 
fédéral forum (Union Life Ihs. Co. v. Hanford, 143 U. S. 187, 12 Sup. Ct. 437, 
36 L. Ed. 118; Johns v. Wilson, 180 U. S. 440, 21 Sup. Ct. 445. 45 L. Ed. 
613), so that, in passing on the contentions, the discussion narrows itself to 
an application to the suggested facts of the doctrine as evolved In the dé- 
cisions of the State courts. 

The qualifications relied on are two in number ; tlie flrst belng that there 
must be some obligation or duty owing from the promisee to the third ijarty 
which would give that party an équitable right to compel the former to bring 
suit, and, the second, that the contract nmst be made for the third party's 
benefit as its object, and that he must by its express ternis be identified as one 
whom it is Intended to benefit. The New York cases cited are SiiDson v. 
Brown, 68 N. Y. 355, Vrooman v. Turner, 69 N. Y. 280, 25 Am. Rep. 195, and 
Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49. In the first case a mortgagee 
assigned to plaintift the bond and mortgage, and the mortgagor, without 
notice of the assignment, pald the mortgagee, thereby freeing himself from 
llabllity to any one. Thereafter the mortgage executed a pénal bond to the 
mortgagor conditloned on p&yment to plalntifl: and the saving of the mort- 
gagor barmless, and this bond défendant guaranteed. Plaintiff, assignée of 
the flrst-mentioned bond and its mortgage, sued on the guaranty of the latter 
bond as made for his benefit, but the court held that the obligation guaranteed 
was not to pay to plaintiff, but to the mortgagor, the condition in vt'hich alone 
the plalntifl: was mentioned being, not a promise, but an alternative for tue 
benefit of the obligor, and tliat the fact that the performance ot the condition 
would hâve Avorked consequentially a benefit to plaintiff did not give him a 
rIght of action, as it did not appear from the contract that it was intended 
for his benefit. Vrooman v. Turner décides that a grantee of real estate who 
has assumed payment of an outstanding mortgage canuot be sued on his 
promise for a deflciency by the liolder of the mortgage as third party, if hIs 
grantor, the promisee, was not personally liable to pay the mortgage, either 
as principal debtor or as the resuit of assumption, beeavise there existed no 
légal right in such third party founded upon some obligation of the promisee 



PENNSTLVANIA STEEL CO. V. NEW YORK CITY KY. CO. 667 

to him to adopt and claim the promise as made for his beneflt. In Durnherr 
V. Rau, plaintiff and her husband made a deed to défendant with covenant 
of warranty, plaintiff reserving her riglit of dower, and by tlie deed tlie défend- 
ant as grantee covenanted to pay ail incumbrances by mortgage or otberwise. An 
outstanding mortgage thus assunied in wliich the plaintiff bad joined wltb 
her husband having been foreclosed and the premises sold, plaintiff siied on 
the covenant of assumptlon for the deprivation of her dower right, but the 
court beld that whatever bis moral obligation may hâve been, as the husband 
was under no légal obligation to the plaintiff to pay off the mortgage for 
the purpose of saving that right, there did not exlst such a légal relation as 
made the performance of the covenant a satisfaction of some légal or 
équitable duty owing by the husband as grantor and promisee, to her as third 
party, and that such a relation was essential to an action by her, as such. 

Thèse cases undoubtedly sustaln the distinctions asserted and the question 
Is whether the claims under considération are wlthin them so that neither 
the bondholders nor their trustées hâve a right of action. It is not con- 
tended that the contract evidenced by the Metropolitan guaranty is, since it 
by Its terms provides for payment to the trustée for the bondholders and the 
necessary légal obligation running from the Second Avenue Company as 
promisee to such trustée as third party Is présent, the effect of the guaranty 
as establisbing a claim provable now, being resisted on other grounds. It 
Is insisted that they control as to the contracts of assumptlon contained in 
both leases; counsel for the Metropolitan receivers arguing that the Metro- 
politan's promise of payment contained in the lease to it cornes wlthin both 
grounds of distinction, and counsel for the receiver of the City Company argu- 
ing that as the debt was pre-existing at the time of the assumptlon of in- 
terest payments in the lease to it, the promise can be regarded as made solely 
for the beneflt of the Metropolitan Company and not of the bondholders, 
citing fédéral authorities which tend to sustain such contention. It seems to 
be clear, however, under the New York authorities that where one owing 
a debt leases, conveys, or assigns property to another on the strength of 
the latter's promise to assume and pay the debt, without any more spécifie 
désignation of the créditer than such words imply, there is a légal presump- 
tion that the latter was Intended to be benefited, and as the necessary obli- 
gation from the promisee to him as third party exists he may accordingly 
sue. Burr v. Beers, 24 N. Y. 178, 80 Am. Dec. .327 ; Wager v. IJnk, 134 N. Y. 
127, 31 N. E. 213 ; Clark v. Howard, 150 N. Y. 232, 44 N. E. 695. It does not 
matter that the primary and perhaps the only purpose of the parties to the 
contract was to beneflt the debtor, the creditor may, uevertheless, as tbird 
party, adopt It when be learns of it, unless, indeed, the contract by express 
terms négative the right. 

Assuming, then, that the bondholders or their représentative, and the Second 
Avenue Company or Its receiver, bave claims which may be asserted, either 
at once, or in the future, against the Metropolitan and City Companies re- 
spect! vely by virtue of the guaranty and thèse assumptlon clauses, there re- 
mains to be consklered whether such claims are provable In favor of any 
of the parties named against the estâtes of thèse last-mentioned companies 
now in the custody of the court. ïhe rights of the claimants are to be deter- 
mlned by the contracts of guaranty or of assumptlon, as the case may be, 
and by those contracts alone; and it is not, I tbink, to be doubted that if 
thèse contracts évidence claims, whether solvable now or in the future, which 
dépend upon a contiugency which bas not yet happeued, they are not, in 
the absence of a statute In express terms directing it, provable in a court of 
equity engaged in administering the estate of an insolvent corporation. In 
insolvencT, C,ay Mfg. Co. v. Gittings (4th Cir.) .53 Fed. 45, 3 C. C. A. 422; 
New Y'ork Sec. & Trust Co. v. Lombard Investment Co. (C. G. West Mo.) 
73 Fed. 537; Fidel ity S'afe Deposit Co. v. .-Vrmstrong (C. C.) 35 Fed. 567; 
Malcomson v. AVaiipoo Mills (C. C.) 88 Fed. 6S0; Teoiile v. Globe Mutual 
Tjife Ins. Co., 91 N. Y. 174 ; People v. Commercial Alliance L. I. Co.. 154 N. 
Y. 95, 47 N E. 9GS ; Deaue v. Caldwell, 127 Mass. 242; Wells v. Hartford 
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Manlia Co.. 76 Conn. 27, 55 Atl. 599. In bankruptcy, Eoth v. Ânpel (2a Clr.) 
181 Ped. 667, 104 C. O. A. 649; In re Pettlngill & Co. (D. O.) 137 Fed. 143. 

An examination of the guaranty as heretofore quoted shows that tlie pré- 
cise engagement of the Metropolitan Company is to guarantee the "punctual 
payment of the principal of the bond and the interest thereon at the tlme and 
In the manner specifled therein." The time specifled In the bond for the pay- 
ment of principal is February 1, 1948, and of Interest semiannually, on August 
Ist and February Ist in each year, aud on each bond there Is thls statement 
that the payment of ail of the bonds identlfied Is "equally seeured ty and 
according to the ternis" of the mortgage descrlbed. Thls référence the 
clalmant bondholders orlglnally contended bas the elïeot of incorporatlng 
Into the bond and through It into the guaranty those provisions of the mort- 
gage above set forth which hâve for their object the accélération of the 
maturity of the bond, and that, as both bondholders and trustée hava 
already acted on them, the effect has been to precipitate that maturity so 
that the bonds are now due for ail purposes. ïhat contention they now 
abandon, adopting the view orlglnally insisted on by both receiverships, 
which is in turn modifled, to the effect that the référence to the mortgage 
Is for the purpose of identification merely, and not of incorporatlng ail of 
Its terms into the bond, and that the bonds do not mature until the date 
named therein, until which time there is no right of action in personam in 
favor of the bondholders against either the debtor or its guarantor. The 
bondholders strive to avoid the effect of their concession by insisting that an 
absolute and unconditional promipe liased on a valid considération constitutes 
a claim provable against the estate of an insolvent corporation even thougU 
it be payable in the future — debitnm in praesentl, salvendum in futuro— - 
and thls, while dlsputed, is, I thiuk, the rule (Deane v. Caldvvell, supra). 
They further iusist that ail their remédies whether against primary or sec- 
ondary debtors or the insolvent estâtes may be pursued concurrently or 
singly and without foreelosure with the limitation that the aggregate 
amoiint eoUeeted shall uot exceed the total due them. This latter conten- 
tion they rest on two cases which coustitute their main reliance, Matter of 
Simpson, 36 App. Dlv. 562, 55 N. Y. Supp. 697, attirmed, 158 N. Y. 720, 53 N. E. 
1132. and Thorp v. Keokuk Coal Co., 48 N. Y. 253, which are instances of 
claims asserted by third parties on promises made for their beueflt. In 
both of thèse cases the promises construed related to debts vi'hich had ma- 
tured which they now iusist is not the case hère, and what is of more 
Importance, the promises of payment there construed were absolute and 
iinconditional, a faet which, as a référence to the opinions in both cases 
wlll show, the court was careful to emphasize. If, then, the effect of fhe 
référence to the mortgage which the bond contains was to import into the 
contract which it évidences terms from that document which make it con- 
tingent, it is clear that thèse cases do not coutrol, and that none of the 
clalmants, either the bondholders individually, their trustée, the Second 
Avenue Company, or its receiver, has a elaim provable in a class with 
creditors holding flxed obligations, if that contlngency has not yet hap- 
pened. Gay Manufacturing Co. v. Gittings, 53 Fed. 45, 3 O. C. A. 422. 

That the référence in the bond to the mortgage does put the bondholders 
and their ti'ustee on notice as to its terms seems to me to be beyond question 
under the authorities notwithstandlng such uncertainty as the exigencies of 
a discussion from very différent standpoints may hâve involved the question. 
In Mallory v. West Shore K. R. Ce, 35 N. Y. Super. Ct 174, bondholders 
brought actions in personam on bonds, which, unlike thèse hère, contained no 
référence whatever to a mortgage, but had indorsed upon the back of each a 
certificate of the trustée that It was one of a séries equally seeured In ac- 
cordance with the terms and conditions of the mortgage specifled. This the 
court treated as importing into the bond such terms and conditions and 
It held that its provisions similar to those hère appearing looking to an 
accélération of the maturity of the principal on the happening of specifled 
defaults did not give a right of action in personam to the bondholder but 
only a right to the trustée under the mortgage to foreclose. Batchelder v. 
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Council Grove Water Co., 131 N. X. 42, 29 N. E. 801, and Dougan v. Bv; 
& T. H. R. R. Co., 15 App. Dlv. 492, 44 N. Y. Supp. 503, suggest instances 
in -whlch rlghts of bondholders asserted in actions on the bond tiave been 
lield to be quallfled by tlie terms of a mortgage referred to in tbe bond and 
■wliile the words of référence there construed are somewbat more direct witli 
référence to the qualification there sustained, whicli is tlie same as tliat 
in the West Shore case cited, they illustrate a gênerai principle that such 
références do put the bondholder on notice and (lualify his rights. Jlore- 
over, that the mortgage hère involv.ed was intended by the parties t'o it to 
hâve just that elïect is clear from its language. ïhus in tbe eleventn 
paragraph whieh I hâve quoted in full "every person who shall talîe or hold 
any bond or bonds issued hereunder" is made to agrée that "existing and 
future directors and stoclîholders shall not be individually Uable as to said 
bonds" — a provision which would be absurd, if the référence to the mort- 
gage in the bond had not been regarded as sufflcient to put the bondholder 
on notice as to the mortgage and its terms and to qualify his rights. 

Adopting, then, the view that the mortgage by the terms of the bond itself 
is part of the bondholders' contract it remains to be determined whether 
It contains provisions maklng that contract contingent The paragraph relied 
on as having that eft'ect is this same eleventh paragraph which states that "for 
the debt and bonds secured hereby the railroad eompany is llable in personam 
and any deficiency, after exliausting the mortgage semrity, may be enforced 
against the railroad eompany." By this clause it is insisted the railroad 
Company intended to limlt its obligation in personam to the payment of any 
deficiency after exhausting the mortgage security and it is clear, if it hâve 
that efCect, that not oniy is the amount of the bondholders' claim contingent 
but the very existence of any claim vvhatever is dépendent upon an event 
which not only has not yet happened, but may never happen. It is quite the 
same as the claim rejected as provable in Lamson Consolidated Stove Service 
Co. V. Bowland, 114 Fed. 641, 52 0. C. A. 335, where Judge Lurton says 
that "the liability of the lessee would be contingent upon a deficiency and 
clearly not such a flxed and absolute liability as would be provable In 
bankruptcy." The claimants, besides insisting that the mortgage is no part 
<rf the bond, say that the words quoted were not intended to eut down the 
railroad company's liability in personam, but only to "excliide the idea of an 
élection of remédies by virtue of which it might be claimed that a sale of 
the mortgaged property relieved the mortgagor from Personal liability." 
If, however, the language quoted were not présent, the liability in personam. 
unconditioned and al>solute, would nevertheless resuit from the language 
of the bond in the absence of anything else in the mortgage to the contrary, 
and there not only is nothing to the contrary, but there is an explicit 
déclaration that the several remédies specifled are cumulative and not 
exclusive and are in addition to ail other remédies. Unless, therefore, this 
language hâve the meauing attributed to it, it would be without meaning 
and mère surplusage and such meaning must, I thinij, be assigned to it. 

Wbat the Metropolitan Company undertook by the assumption clause in 
the lease from the Second Avenue Company to it was to pay "ail bonds 
that shall be issued by the party of the flrst part (the Second Avenue 
Company) under the mortgage to the Guaranty Trust Company" therein 
referred to. Its engagement is to pay the bonds issued under that mort- 
gage, and if the hond as qualifled by the mortgage suggests a contingent 
liability, the obligation of the Metropolitan created by this assumption 
clause must be held to be contingent also. 

So, by the guaranty, the undertaking running to the "trustée of the within 
mcntioned mortgage" is to guaranty the punctual payment of the bond at the 
time and in the manner specifled therein. If the time and manner specifled 
include not only the time flxed in the I>ond but, as origlnally contended, 
any earlier date as determined under the provisions of the mortgage, then, 
in this latter event, the mortgage controls as to such time and manner, 
the promise guaranteed is to pay a deficiency — if the Second Avenue Com- 
pany's promise be to pay only the deficiency — and the guaranty becomes 
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In eflfect one of collection the breach of whlct bas not yet oceurred, se that 
there exists no claim based upon It whlcli Is eow provable. On the other 
band, if the construction now placed on tbese wrltlngs by the learned counsel 
for the claimant be the correct one, and the date of maturlty bas not been 
hastened, the contract of guaranty suggests another contingency that bas 
not yet bappened, for It becomes then a guaranty of punctual payment on 
February 1, 1948. The obligation of the Metropolitan Company, evidenced 
by the guaranty, whether a contract of suretyship In the strictest sensé of 
tbe term, or not, and It perhaps la not, since the considération undoubtedly 
moved directly to It Instead of wholly to the party named as principal debtor 
as In tbe case of tbe usual contract to answer for the debt, default, or mis- 
carrlage of another, Is nevertheless dlstlnctly a secondary obligation. No 
action for tbe principal sum agalnst it would lie on such guaranty which did 
not tum on an allégation that the Second Avenue Company hadfailedpunctu - 
ally to pay on February 1, 1948, such sum (First Natn'l Bank of Waterloo v. 
Story, 200 N. Y. 346, 93 N. E. 940), so that any cause of action on any theory 
of construction of the bond whicb makes that date control, leaves the claim 
Btill dépendent on a future contingency whicb, Improbable as it now seems, 
may never happen (Gay Mfg. Co. v. Gittings, supra). 

The asserted liabillty of the City Company respectlng the Interest on the 
Second Avenue debt Is based on tbe broad assumptlon in the lease from the 
Metropolitan to it, of "ail the obligations of the lessor under ail leasea and 
contracts" from wblcb alone the principal of the funded debt of the lessor 
and its subsidiary companles Is, as noted, excepted. The claimants contend 
that this agreement, in légal meanlng and effect, Is, to pay certain install- 
ments of money evidenced by the Interest coupons at certain speclfied times 
In the future In considération of recelvlng the leasebold estate whicb was 
demised by tbe lease of February 14, 1902, and that a sum representlng the 
aggregate of tbe présent worth of the outstandlng coupons, ascertainable by 
a comparatively simple aritbmetical calculation when the prevalllng rate for 
money bas been established by compétent proof, is provable as a claim against 
tbe estate of the City Company. The obligation resulting from the language 
of the covenant, It Is urged, is not to pay sums accruing at Intervais in the 
nature of rent, in whicb case It is conceded that it would be contingent and 
not the basls of provable claim ; nor is It to pay sums accruing at regular 
intervais in the nature of an Interest charge, in whlch case none not due at 
tbe date of the appointment of the receivers (and none was) would be 
provable (Sexton as Trustée v. Dreyfus, 219 U. S. 339, 31 Sup. Ct. 256, 55 
L. Ed. 244, Jan. 23, 1911), but It Is a new obligation, absolute and uncon- 
ditioned in Its nature and provable as such, distinct from that owed by the 
Metropolitan Company and based on an equally new and distinct considér- 
ation moving to the City Company, to pay a sum representlng the aggregate 
of tbe coupons maturlng after tbe lease to the City Company became 
effective in installments at flxed future intervais and not terminable, wlthout 
the consent of the claimants, by anythlng that might be done by lessor and 
lessee, or might happen to elther or both of them. 

I cannot assent to thls construction of the language of the covenant. The 
promise Is to assume "ail the obligations of the lessor under ail such leases 
and contracts," of whicb tbe lease from tbe Second Avenue Company Is one. 
If the obligation assumed is absolute, then tbe obligation of tbe City Com- 
pany respectmg it is absolute also. If, on tbe other band, it is contingent, 
then the obligation of the City Company is contingent If the obligation of 
the Metropolitan Company under the lease to it is what I think it — a promise 
to pay any deficiency of principal and Interest due — then tbe promise of the 
City Company Is to assume that and not any other or différent obligation. 
Tbe obvious purpose of the covenant is to put the City Company In the posi- 
tion of the Metropolitan respectlng obligations owed by the latter under its 
underlying leases, and there is much room for the answerlng contentions 
of the receiver that tbe obligation under examinatlon should justly be re- 
garded as creating either a rental or an Interest charge, but if the claimants' 
contention were to prevall, it is clear that, as the matter now stands, tha 
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City Company would owe a sum in excess of tlie sum to become due as inter- 
est when a sale under foreclosure Is had, If such sale take place at any time 
In the reasonably near future, for it is for the latter sum only as Interest 
that either the Second Avenue or the Metropolitan would be ultimately liable, 
since the obligation to pay interest accrulng af ter the sale and up to February 
1, 1908, would cease except as to the deficlency If any. This clearly was 
not the intention of the parties as disclosed by the language they hâve used. 

It is urged on behalf of the receivers of the Metropolitan Company that no 
rights either under the guaranty or the assumption clause can be asserted 
by bondholders Individually as beneficiaries of an express trust save through 
the trustée, the argument being that even if the rule of procédure laid down 
by section 449 of the New ïork Code of Procédure, permitting the real party 
in interest to sue apply in an action In the state courts, it is contrary to 
the settled equity practice as administered In the United States courts, whieh 
is unafCected by any state rule of procédure and controls hère. I, myself, 
doubt whether under that section the beneflciary of an express trust may sue 
witliout alleging the refusai or inability of the trustée to aet, even in th'e 
state courts (Matter of Straut, 126 N. Y. 212, 27 N. E. 259), and there seems 
to be authority for the contention that the only rule that can be applied in 
this forum is that insisted on (Wills v. Pauly [O. C] 51 Fed. 257), in 
which case it is clear tliat the bondholders hâve no rights under the guaranty 
which they can now assert individually, as that agreement runs In terms 
to their trustée as such, although it is perhaps not so clear that they may 
not assert rights under the assumption clause, slnce the bonds run to benrer. 
As, however, the view that I bave taken of the effect of thèse contracts 
makes it unnecessary to pass upon this question although the facts may sug- 
gest it, I do not do so, especially as it may arise in other proceedings pend- 
Ing before me as spécial master under the orders of the court made in 
thèse actions In which it may be vital, and can be passed upon after 
argiiment in opposition has been had. 

It is obvions that if the ciaim nf any of thèse claimants were allowed, 
there would be accorded a prelennce over creditors whose liabilitiea were 
absolute that equity, which seeks equality, tries to avoid. The factor fixlng 
the amount of any distribut'ive share would be determined, once and for ail, 
to be the amount of bonds outstanding, whereas the amount, if any, which 
may become due, after resort to the security, is very certain to be far removed 
from any such figure. It Is of course true that if a deficlency resuit, thèse 
bondholders wIU be excluded from participation unless the assets in the 
custody of the court should prove more tlan suftieient to meet flxed liabU- 
ities, but, as is pointed out in the case of Wells v. Hartford Manila Company, 
supra, that is because the law attaches a higher right to this class of Uabll- 
Itles. 

The receivers may file and serve proposed reports on or before March 15, 
1911, embodying findings and conclusions in accordance with the foregolng, 
the claimants to hâve flve days thereafter to file projKJsed amendments and 
objections thereto. 

Davies, Auerbach, Cornell & Barry (Julien T. Davies and Brainard 
Toiles, of counsel), for claimants. 

Masten & Nichols (William M. Chadbourne, of counsel), for re- 
ceivers of Metropolitan Street Railway Company. 

Dexter, Osborn & Fleming (Matthew C. Fleming, of counsel), for 
receiver of New York City Ry. Co. 

O'Brien, Boardman & Platt (George N. Hamlin, of counsel), for 
contract creditors' committee. 

Charles Benner (Benjamin S. Catchings, of counsel), for tort cred- 
itors' committee. 

Geller, Rolston & Horan (Charles T. Payne, of counsel), for Farm- 
ers' Loan & Trust Co, 
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LACOMBE, Circuit Judge. On January 20, 1898, the Second Av- 
enue Railroad Company executed a mortgage of ail its real estate, 
franchises, railroad property, and equipment, then owned or thereaîter 
to be owned, to secure an issue of bonds of which $5,682,000 are actu- 
ally outstanding. The petitioners are the owners and holders of nearly 
$4,000,000 of thèse bonds. At about the same time the Second 
Avenue Company leased its entire railway System to the Metropolitan 
Street Railway Company. That company assumed the payment of 
thèse bonds in the lease, and by indorsement on the back of each bond 
before actual issue it guaranteed to the trustée of the mortgage for 
the benefit of the holders punctual payment of principal and interest 
"at the time and in the manner specified therein." In 1902 the Met- 
ropolitan leased its entire System to the New York City Railway Com- 
pany which thereby becarae a sublessee of the Second Avenue road. 
The New York City by its lease undertook to pay ail rentals and other 
sums of money (except principal) which the Metropolitan was obli- 
gated to pay under any leases or other contracts by which it had 
acquired possession of the property of the various subsidiary com- 
panies which made up its system. On September 24, 1907, receivers 
of the New York City Company were appointed by this court, and on 
October 1, 1907, the same individuals were appointed receivers of the 
Metropolitan. They held the estâtes of both companies until midnight 
of July 31, 1908, when a separate receiver of the New York City 
Company was appointed. The principal of the mortgage debt of the 
Second Avenue road was to conie due February 1, 1948. The instru- 
ment contained the usual provisions for declaring principal due upon 
default in the payment of interest; also the usual provisions for fore- 
closure. 

Being uncertain at first whether or not the Second Avenue road 
was a valuable part of the system, the receivers paid the coupons which 
fell due February 1, 1908, but subsequently decided not to accept the 
lease. They defaulted on the interest due August 1, 1908, and re- 
turned the road to its owners. Promptly upon default (in August or 
September, 1908) the mortgage trustée began a foreclosure suit in the 
State court, and a receiver of the property of the Second Avenue road 
was appointed September 19, 1908. There is no suggestion anywhere 
in this record of any possible défense which the mortgagor might 
bave sustained to the foreclosure suit, nor even of any ostensible dé- 
fense which mi;., ht hâve operated to delay the trustée in performing 
its duty to collect the amount secured by the mortgage out of the 
property primarily liable therefor, so far as the same would go. 
Strange to say, however, the foreclosure suit bas not been pressed, 
no decree has been entered, and of course there has been no sale and 
no judgment for any deficiency. So far as this record discloses the 
value of the property enuraerated in the mortgage may be greatly in 
excess of the amount of bonds issued thereon. In B'ebruary, 1910, 
in compliance with request of a majority of the bondholders the 
trustée notifîed the mortgagor that it elected to déclare the entire prin- 
cipal due. 

The record does not show whether or not the bondholders who hâve 
filed thèse claims or a majority of them, are also stockholders of the 
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Second Avenue road. If they are, it can be easily understood why the 
foreclosing trustée has been thus held back till the claims now under 
considération could be filed and prosecuted against the estâtes of the 
lessee (and guarantor) and the sublessee. The claims were filed in 
February, 1910. Briefly stated they are as follows : 

It is contended that the Metropolitan Company should pay to the 
holders of thèse bonds the full amount of the principal thereof (less 
the présent value of coupons paid subséquent to October 1, 1907) 
amounting to $3,979,854.38. It is also contended that New York City 
Railway should pay ail the coupons falling due till February 1, 1948 
(with proper rebate for présent payment), as if each coupon were its 
own promissory note due at the future date named therein. This 
amounts to $3,438,039.07. It is not understood that any préférence 
is insisted on for either of thèse claims, but it is contended that they 
are entitled to share in the assets equally with the creditors of thèse 
two roads. If it should corne to pass, in some way, that thèse estâtes 
could marshal enough assets to pay their debts substantially in full, 
the Second Avenue bondholders would thus collect the amount of 
their bonds, principal and future interest, without taking anything 
from the estate of the Second Avenue road which was the primary se- 
curity for the loan. Such a resuit seems most inéquitable, but as the 
spécial master points out in his careful and exhaustive discussion of 
the question the documents which regulate and define the rights of re- 
spective parties do not lead to any such conclusion. 

[ 1 ] It is not thought necessary to add anything ; the court concurs 
fully in his opinion. Whatever may hâve been held in other juris- 
dictions it is certainly the rule in this circuit that the référence in the 
bond to the mortgage does put the bondholders and their trustées on 
notice as to its terms. National Sait Co. v. Ingraham, 122 Fed. 40, 
58 C. C. A. 356. 

[2] As to the clause in the mortgage that "for the debt and bonds 
secured hereby the railroad company is liable in personam and any 
deficiency, after exhausting the mortgage security, may be enforced 
against the railroad company," I concur with the spécial master in 
concluding that it would be superfluous and meaningless, unless it be 
construed as requiring that resort be first had to the mortgage security. 

[3] As to the agreement of the New York City Company to pay ail 
the various sums of money which its lessor, the Metropolitan, was 
obligated to pay from time to time in order to maintain possession of 
the various subsidiary roads which made up its System, and ail other 
sums which it agreed to pay to persons designated by its lessor, I am 
very clearly of the opinion that, by whatever name calîed, they are in 
reaiity rent agreed to be paid for the use of the property leased, and, 
upon the termination of the lease, should be treated accordingly. 

The exceptions are overruled, and the report of the spécial master 
is confirmed. 
189 F.— 43 
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UNITED STATES v. WASHINGTON IMPROVEMBNT & DEVELOPMENT 

CO. et al. 

(Circuit Court, E. D. Washington. July 15, 1911.) 

No. 1,552. 

Public Lands (§ 88*) — Raileoad Géant— Forfeituee fob Breacii of Condi- 
tion Subséquent— Power to Déclare. 

A court of equity lias no inhérent power to decree a forfaiture of a 
land grant made liy Congreas, and the Uulted States caunot niaintain a 
suit to reeover laud so granted for breach of a eouditlon subséquent, in 
the absence of a déclaration of forfelture by Congress or of express au- 
thority from Cougress for tlie institution of the suit. 

[Ed. Note.— l'or other cases, see Public Lands, Cent. Dig. §§ 23^, 206- 
209; Dec. Dig. § 88.*] 

In Equity. Suit by tlie United States against the Washington Im- 
provement & Development Company, the Washington & Great 
Northern Railway Company, and the Great Northern Railway Com- 
pany. On demurrer to bill. Demurrer sustaihed. 

Oscar Gain, U. S. Atty., E. C. Macdonald, Asst. U. S. Atty., and 
A. M. Craven, Sp. Asst. Ù. S. Atty. ' 

F. V. Brown, L. F. Chester, and W. A. Monten, for défendants. 

RUDKIN, District Judge. By Act Cong. June 4, 1898, c. 377, 
30 Stat. 430, the United States granted to the Washington Improve- 
ment &. Development Company and to its assigns a right of way 
for its railway, telegraph, and téléphone lines through the Colville 
Indian réservation in the state of Washington, beginning at a point 
on the Columbia river near the mouth of the Sans Poil river, running 
thence in a northerly direction to the international boundary line 
between British Columbia and the state of Washington, together 
with certain incidental rights and privilèges not material to our prés- 
ent inquiry. Section 3 of the act provided that the company should 
cause maps showing the route of its located lines through the réser- 
vation to be filed in the office of the Secretary of the Interior; that, 
when a map showing any portion of the railway company's located 
line was filed as therein provided, the company should commence 
grading such located line vvithin six months thereafter, or such lo- 
cation should be void ; and that such location should be approved 
by the Secretary of the Interior in sections of 25 miles before the 
construction of any such section should begin. Section 5 of the act 
provided that the rights therein granted should be forfeited by the 
company, unless at least 25 miles of the railroad should be con- 
structed through the réservation within two years after the passage 
of the act; and by section 6 Congress reserved the right to alter, 
amend, or repeal the act in whole or in part. 

It appears from the bill of complaint filed on behalf of the govern- 
ment that the défendant Washington Improvement & Development 
Company accepted the rights and privilèges granted under the pro- 
visions of the act, and filed maps from time to tinie in the office of 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Secretary of the Interior, showing the route of its located lines 
through the réservation, which maps were approved by the Secre- 
tary of the Interior on divers dates between June 23, 1899, and No- 
vember 27, 1899 ; that the Washington Improvement & Development 
Company did not commence grading its located lines or any part 
thereof within six months after the filing of such maps, or at ail; 
that it did not construct or cause to be constructed through the rés- 
ervation any portion of its railroad within two years after the pas- 
sage of the act, or at ail, and that no part of the railroad has been con- 
structed or is now under construction by the Washington Improve- 
ment & Development Company or its assigns ; that on the 20th day 
of Tuly, 1906, the Washington Improvement & Development Com- 
pany assigned to the Washington & Great Northern Railway Com- 
pany ail rights and privilèges granted or acquired under or by virtue 
of the act of Congress ; that thereafter the Washington & Great 
Northern Railway Company made a like assignment to the Great 
Northern Railway Company; that neither the Washington & Great 
Northern Raihvay Company or the Great Northern Railway Com- 
pany at any time located any portion of its railroad through the rés- 
ervation, and that no portion of the railroad has been constructed 
through the réservation by either of said companies within two years 
after the passage of the granting act, or at ail ; that the United 
States elects to forfeit ail rights and privilèges granted under the act 
of Congress by reason of the failure on the part of the défendants 
to comply with the terms thereof, and the prayer of the bill is that 
the rights and privilèges granted to the défendants and each of them 
be declared forfeited to the United States. 

The défendants hâve interposed a demurrer to the bill on three 
grounds, but the second and third grounds of demurrer are mère 
amplifications of the first, which is as follows : 

"That said proceedinK is instituted, and f-aid bill of coiiiplaint is flled, 
wlthout any lawful authority tlierefor." 

The question is thus presented whether the United States may 
maintain a suit in equity to forfeit a land grant such as this for 
breach of a condition subséquent, in the absence of a déclaration of 
forfeiture by Congress, or express authority from Congress for 
the institution of such a proceeding. Of course, if a suit will lie under 
such circumstances, the Attorney General is the proper officer to 
institute it, for, as said bv the court in United States v. San Jacinto 
Tin Co., 125 U. S. 273, 8 Sup. Ct. 850, 31 L. Ed. 747: 

"If the United States in any partieular case lia.s a just cause for calling 
upon the judiciary of the country, in any of its courts, for relief by settiug 
aside or annulllng any of its eontracts, its obligations, or its most solenm 
instruments, the question of the appeal to the .indicial tribunals of the country 
must primarily be decided by the Attorney General of the United States. 
That sucl? power should exist soniewhere. and that the Uuited States should 
not be more helpless in relieviug itself from frauds. impostures, and décep- 
tions than the private individual, is hardly oi)en to argument. The Constitu- 
tion itself déclares that the judicial power shall extend to ail cases to which 
the Unite,d States shall be a party, and that this means uiainly wbere it is a 
party plKlntifC is a necessary resuit of the well-established proposition that 
it cannot be sued in. any court without its consent. There must, then, be an 
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offlcer or offleers of tlie government to détermine ■when the TJnitea States 
shall sue, to décide for what it stiall sue, and to be responsible ttiat sucli suita 
shall be brought in appropriate cases. The attorneys of tbe United States In 
every judicial district are oflScers of tbis cbaracter, and they are by statute 
under the immédiate supervision and control of tbe Attorney General. How, 
tben, ean it be argued that, If tbe United States bas been deceived, entrapped, 
or defrauded into tbe making under tlie forms of law of an instrument wbich 
Injuriously affects its rights of property, or other rigbts, it cannot bring a suit 
to avoid the efCect of sucb instrument thus fraudulently obtained, without a 
spécial act of Congress in each case, or without some spécial authority appli- 
cable to tbis class of cases, while ail otber just grounds of suing in a court 
of justice concededly belong to the department of justice, and are in use 
every dayî" 

But the question still remains, Has a right of action accrued in 
favor of the government under the facts set forth in the bill? The 
opinions of the différent Attorneys General, the déclarations of the 
Suprême Court of the United States, the législation of Congress, 
and the practice of ail departments of the government through a long 
séries of years convince me that no such right exists. By section 1 
of Act Cong. May 26, 1824, c. 165, 4 Stat. 47, the United States 
granted to the state of Indiana a right of way for a canal "by which 
to connect the navigation of the rivers Wabash and Miami with L,ake 
Erie."_ 

Section 2 of the act provided : 

■"That, If the said state shall not survey, and direct by law said canal to be 
opened, and furnish the Oommissioner of the General Land Office a map 
thereof, wltbin three years from and aft'er the date of tbis act; or, if the 
said canal be not eompleted, suitable for navigation, within twelve years 
thereafter ; or, if said land, hereby granted, shall ever cease to be used and 
occupied for the purpose of construc-ting and l^eeping in repair a canal, suit- 
able for navigation; the réservation and grant aforesaid shall be vold, and 
of nonettect." 

By resolution dated March 19, 1878, the United States Senate di- 
rected the Attorney General to report whether the lands and rights 
granted by the United States to the state of Indiana under the above 
act had reverted to the United States, "and if so, what action upon 
the part of the United States, législative or otherwise, is necessary 
and proper to enable it to obtain possession thereof." In response to 
this resolution Attorney General Devens, aftfer discussing the na- 
ture of the grant, reported as f oUows : 

"In response, therefore, to so much of the resolution as directs me to report 
'wbat action on tbe part of the United States, législative or otherwise, Is 
necessary,' I hâve to state that I am of tbe opinion that Congress may pro- 
vide by appropriate législation for the appointnient of a commissioner to 
examine said canal and report whether in fact It has been abandoned and 
ceased to be used as a public higbway. If such commissioner is appointed, 
and bis report shall show that the canal has been abandoned, Congress may 
tben déclare a forfeiture, or direct that proper légal proceedings 6e instituted 
T)y tJie Attorney General in the courts to hâve a forfeiture declared." 16 Opin- 
ions of Attorneys General, p. 250. 

By section 3 of Act Cong. July 27, 1866, c. 278, 14 Stat. 292, the 
United States granted to the Atlantic & Pacific Railroad Company 
certain lands in alternate odd sections on each side of its line of 
road to aid in its construction. Section 8 of the act provided; 



UNITED STATES V. WASHINGTON IMPROVEMENT <b D. CO. 677 

"That each and every grant, rlght, and privilège herein are so made and 
glven to and acceptée! by said Atlantic and Pacifie Kailroad Company, upon 
and subject to the folio wing conditions, namely: That the said company shall 
commence the work on said road within two years from the approval of this 
act by the Président, and shall complète not less than flfty miles per year 
after the second year, aud shall eonstruct, equip, furnish, and complète tlie 
main Une of the whole road by the fourth day of July, Anno Domlni, eighteeu 
hundred and seventy-eight." 

Application was made under section 4 of the act for the appoint- 
ment of three commissioners to examine a section of 25 miles of 
road, constructed after the time limited by the act of Congress, and 
the matter was referred by the Secretary of the Interior to the At- 
torney General. After again discussing the nature of the grant, At- 
torney General Devens said : 

"I am, therefore, of opinion that the grant to the railroad has not been 
forfeited by Its failure to build its road within the time named in the act, 
no action, hy reason of Us failure to perform the conditions, haring been taken 
hy authority of Congress. It having, then, a présent grant, even if It be treat- 
ed as one liable to forfeifure, it has still a right to proceed to eonstruct the 
road, and, until in some forui advantage shall be taken of the breach of the 
conditions, it loould be the duty of the ewecutive department to give it the 
benefit of the grant." 16 Opinions of Attorneys General, p. 572. 

Schulenberg v. Harriman, 21 Wall. 44, 22 L. Ed. 551, is cited in 
support of this conclusion. 

By section 19 of Act Cong. March 3, 1877, c. 108, 19 Stat. o77, the 
United States granted to the county of Garland, in the state of Ar- 
kansas, a suitable tract of land not exceeding fîve acres "as a site 
for the public building of said county." The county authorities 
leased the land thus granted to private parties for a period of 99 
years. and the Secretary of the Interior requested the Attorney 
General to institute légal proceedings "with a view to recover to the 
government the title and possession of the land, should the failure 
of the county authorities to carry out the purpose of Congress be 
regarded as operating to nullify the grant." In response to this 
request Attorney General Garland said: 

"While it Is very plain from the language of the grant that Congress iu- 
tended to donate the land for the spécifie purpose designated therein, namely, 
to be used 'as a site for the public building of said county,' yet, whether this 
annexes a condition to the grant, or créâtes a mère trust, is not so clear. If 
a condition upon breach thereof the grant would be liahle to forfeiture; if 
a trust, the same resuit would not follow upon a breach, but the aid of a court 
of equity might be invoked by proper parties to effectuate the trust. * * * 
In the former case J submit that, in the absence of any law of Congress (fe- 
claring tlie forfeiture or directing the institution of proceedings to that end, 
no authority exists to bring a suit in behalf of the United States to recover the 
land on the ground- of failure to perform the condition." 18 Opinions of At- 
torneys General, p. 264. 

A similar opinion was later given by Attorney General Miller in 
référence to the same matter. 20 Opinions of Attorneys General, 
p. 37. 

In a report to the Président concerning the duties of his office 
Attorney General Cushing said: 

"Accordingly, the opinions of successive Attorneys General possessed of a 
greater or less amount of légal acumen, acquirement, and expérience hâve 
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corne to constitute a body of légal précédents and exposition, having aulbor- 
ify the sanie in Ulnd. if not tbe same in desree, witli décisions of the courts of 
justice. It freqnently happens that questions of great importance submitted 
to him for détermination are elaborately argued by counsel ; and whether It 
b« so or not he feels, in the performance of tliis part of his duty, that he is 
not a counsel gi^iug advice to the government as his client, but a public 
offlcer, acting judicinlly, under ail the solemn respousibilities of conscience 
and of légal obligation. * * * Although the act requirlng this duty of the 
Attorney General does not expressly déclare what efCect should he given to 
his opinion, y et the gênerai praetice of the government has been to follow it— 
partly for the reason already suggested, that an orticer going against it would 
be subjeet to the imputation of disregarding the law as officially pronounced, 
and partly from the great advantage, and almost necesslty, of acting accord- 
ing to uniform rules of law in fhe management of the public business, a resuit 
only attainable under the guidance of a single departmeut of assumed spé- 
cial qualiiications aiul officiai authority." 6 Opinions of Attorneys General, p. 
326. 

While the Suprême Court of the United States has not passed 
upon this question as explicitly as we might wish, yet the language of 
the court in many decided cases is in entire harmony vvith the views 
of the department of justice. Thus in United States v. Repentigny, 5 
Wall. 211, 268, 18 L. Ed. 627, the court said: 

"The mode of asserting or of assuuiing the forfeited grant' is sub.1ect to the 
législative authority of the governuieut. It niay be after judicial investiga- 
tion, or by t'aking possession dlrectly, under the authority of the government, 
without thèse prelimlnary proceedings." 

This language is repeated and approved in Schulenberg v. Harri- 
man, 21 Wall. 44, 22 L. Ed. 551, Farnsworth et al. v. Minn., etc., & 
Pac. R. R. Ce, 92 U. S. 49, 67, 43 L. Ed. 530, and McMicken v. 
United States, 97 U. S. 204, 218, 24 L. Ed. 947. 

In Schulenberg V. Harriman, supra, the court said: 

"And it is settled law that no one can take advantage of the nonperformanee 
of a condition subséquent annexed to an estate in fee, but the grantor or his 
heirs or the suceessors of the grantor if the grant proceed from an artiflcial 
persou ; and, if they do not see fit to assert their right to enforce a forfeiture 
on that ground, the title remains unimpaired in the grant'ee. The authorities 
on this point, with hardly an exception, are ail one way from the Year Books 
down. And the same doctrine obtains where the grant upon condition pro- 
ceed.s from the government. No individual can assail the title it has con- 
veyed on the ground that the grantee has failed to perform the conditions 
annexed. * * * In what manner the reserve right of the grantor for 
breaeh of the condition niust be asserted so as to restore the estate dépends 
upon the character of the grant. If it be a private grant, that right niust be 
asserted by enfry or its équivalent. If the grant be a publie: one, it must be 
asserted by judicial proceedings authorized by law, the e(iuivalent of an In- 
quest of office at conimon law, finrting the fact of forfeiture and adjudging 
the restoration of the estate on that ground. or tliere must be some législa- 
tive assertion of ownership of the property for breaeh of the condition, such 
as an act directing the possession and appropriation of the i)roi)erty, or that 
it be offered for sale or settlement." 

In St. Louis, etc., Ry. Co. v. McGee, 115 U. S. 469, 6 Sup. Ct. 123, 
29 E. Ed. 446, the court said : 

"It lias often. been decided that lands granted by Congress to aid in the 
construction of railroads do not revert after condition broken until a forfeit- 
ure bas been asserted by the United States, either tbrough judicial proceed- 
ings instituted under autliority of law for that purpose, or through some log- 
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Islative action legally équivalent to a .ludgment of office found at common 
law. * * * Législation to be sufficlent must manifest an Intention by 
Congress to reassert title and to résume possession." 

United States v. Repentigny, Schulenberg v. Harriman, and St. 
Louis, etc., Ry. Co. v. McGee were cited with approval by the court 
in Spokane, etc., & B. C. R. Co. v. Washington, etc., Great Northern 
R. Co., 219 U. S. 166, 31 Sup. Ct. 182, 55 L. Ed. 159 (Feb. 1, 1911), 
in speaking of this identical grant, and the court again affirmed the 
ruie that in case of a public grant "the right to forfeiture must be 
asserted by judicial proceedings authorized by law, the équivalent 
of an inquest of office at common law, or there must be some légis- 
lative assertion of ownership for breach of the condition." In the 
case of United States v. Northern Pac. Ry. Co., 177 U. S. 435, 20 
Sup. Ct. 706, 44 L. Ed. 836, the Attomey General had filed a bill ot 
complaint in the Circuit Court of the United States for the District ot 
Minnesota against the Northern Pacific Railroad Company and 
others to cancel and annul a patent for a tract of land lying more 
than ten miles east of Duluth, in the state of Minnesota, which patent 
was alleged by the bill to hâve been inadvertently and mistakenly 
issuéd. In stating the position of the government the court said: 

"In other words, if we understand the position, It Is claimed that under 
section 8 of the act of July 2, 1864 [c. 217 (13 St'at. 370)], noncompletion of 
the railroad within the time Ilmlted of Itself opérâtes as a forfeiture. the 
grant immedlately revert's to the government, and courts must so hold on 
the simple statement of the fact of noncompliance within the limlt." 

But in answer to this contention the court said : "We do not un- 
derstand this to be a correct statement of the law." The court then 
quoted with approval from the opinion of Mr. Justice Nelson in 
United States v. Repentigny, from the opinion of Mr. Justice Field 
in Schulenberg v. Harriman, and from the opinion of Chief Justice 
Waite in St. Louis, etc., Rd. Co. v. McGee, 115 U. S. 473, 6 Sup. 
Ct. 123, 29 L. Ed. 446, and continued as follows : 

"As the Mil In this case does not allège that it is brought under authorlty 
of Congress for the purpose of enforcing a forfeiture, and does not allège 
any other législative act vvhatever looking to sueh an Intention, it is plain, 
under the authorities cited, that this suit must be regarded as only intended 
to hâve the point of the eastern terminus Judicially ascertained. This being 
so, and that terminus having been found to be at Ashland, it follows that the 
courts below committed no error in dismisslng the blU of complaint." 

In United States v. Tennessee & C. R. Co. (C. C.) 71 Fed. 71, the 
court said : 

"If the government of the United States, through Its législative body, takes 
no action to enforee the condition in the granting act to thèse lands, then 
by what rlght or authorlty can this suit be maint'ained? If it be correct that 
the lands in question are not within the ferms of the forefeiture act, then 
how is it shown that It ever was the purpose of Congress to Insist on any for- 
feiture contained in any provision of the act? On the contrary, does it not 
show that no such purpose was ever entertained, because never put into exé- 
cution by any législative act? It may be, and indeed the language used in 
the forfeiture act cited, supra, Indicates, that the land in question may hâve 
been purposely excluded from the terms of that aet, and who shall say that 
the Congress dld not find ample reason why the construction of the railroad 
had been so long delayed, and why the forfeiture shall not apply to itî Con- 
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gress may hâve been Influenced by the condition of the count'ry for a portion 
of the tlme between the passage of the grantlng act and the final completioa 
of the road. The Intervention of the récent war may hâve had an Influence 
ujwn thls législation ; but, whatever It may bave been — and the motive whlch 
Influenced Congress is not open to question hère — it is sufflcient to say that, 
In the absence of congresslonal action as to the grant of thèse lands, there 
are no proper grounds upon whlch this bill can be maintained. It is clear 
implication from the action of Congress in the forfelture act, September 29, 
1890. that the Congress dld not Intend to insist on any condition subséquent 
whlch existed in the grantlng act." 

The judgment in this case was affirmed by the Circuit Court of 
Appeals for the Fifth Circuit in United States v. Tennessee & C. R. 
Co. et al., 81 Fed. 544, 26 C. C. A. 499. The judgments of the lower 
courts were reversed bv the Suoreme Court, however, in United 
States V. Tennessee & Coosard Rd., 176 U. S. 242, 20 Sup. Ct. 370, 
44 L. Ed. 452, but on other grounds. 

The législation of Congress leads me to the same conclusion. 
That body has at ail times acted in conformity with the opinions of 
the dififerent Attorneys General, and has assumed that land grants 
can only be forfeited for breach of conditions subséquent by direct 
législative act or bv judicial proceedings expressly authorized by 
law. Thus by Act jan. 31, 1885, c. 46, 23 Stat. 296, there was for- 
feited to the United States so much of the land granted in aid of 
the construction of a railroad and telegraph line from Portland to 
Astoria and McMinnville, in the state of Oregon, as was adjacent to 
and coterminus with the uncompleted portions of the road. By 
Act July 6, 1886, c. 637, 24 Stat. 123, there was forfeited to the 
United States the lands granted to the Atlantic & Pacific Railroad 
Company, with certain réservations and exceptions not material 
hère. By Act Sept. 29, 1890, c. 1040, 26 Stat. 496 (U. S. Comp. St. 
1901, p. 1598), there was forfeited to the United States ail lands 
granted to any state or corporation adjacent to and coterminus with 
the uncompleted portions of the several roads in aid of which the 
grants were made. By Act June 26, 1906, c. 3550, 34 Stat. 482 (U. S. 
Comp. St. Supp. 1909, p. 640), there was forfeited to the United 
States ail rights of way over public lands granted by Act March 3, 
1875, c. 152, 18 Stat. 482 (U. S. Comp. St. 1901, p. 1568), where the 
road had not been completed, or was not under construction at the 
time of the passage of the forfeiture act. By Act March 2, 1889, 
c. 377, 25 Stat. 850, the Attorney General was authorized and directed 
to bring suit for the forfeiture of certain lands granted to the state 
of Oregon. By joint resolution approved April 30, 1908 (35 Stat. 
571), the Attorney General was authorized and directed to bring 
suit to enforce ail rights and remédies of the United States grow- 
ing out of or appertaining to certain land grants therein mentioned. 

It is a significant fact that a court of equity could not decree a 
forfeiture, such as was declared by Congress in any of the instances 
cited, without express législative authority therefor. That court has 
no législative or dispensing power. It must administer justice ac- 
cording to fixed rules. It can only détermine whether there has been 
a substantial breach of the conditions, and, if that fact is established, 
it must forfeit the grant in its entirety, unless Congress has ordained 
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otherwise. In fact, it has been saîd by the highest authority that a 
court of equity will never lend its aid to enîorce a îorîeiture for 
breach of a condition subséquent. "It is a universal rule in equity 
never to enforce cither a penalty or forfaiture. Therefore courts 
of equity will never aid in the devesting of an estate for a breach 
of a covenant or a condition subséquent, although they will often 
interfère to prevent the devesting of an estate for a breach of a cov- 
enant or condition." Story's Eq. Jur. (13th Ed.) § 1319. "It is a 
well-settled and familiar doctrine that a court of equity will not inter- 
fère on behalf of the party ëntitled thereto, and enforce a forfeiture, 
but will leave him to his légal remédies, if any, even though the case 
might be one in which no équitable relief would be given to the de- 
faulting party against the forfeiture." Pomeroy's Eq. Jur. (3d Ed.) 
§ 459. "Equity never, under any circumstances, lends its aid to 
enforce a forfeiture or penalty, or anything in the nature of either." 
Marshall v. Vicksburg, 15 Wall. 146, 149, 21 h. Ed. 121. "Equity 
abhors forfeitures, and will not lend its aid to enforce them." Jones 
V. Guaranty & Indemnity Co., 101 U. S. 622, 628, 25 h. Ed. 1030. 
"Nor will the court be induced to départ from its uniform course, 
and take cognizance of that question because the jurisdiction is 
sought on the ground of removal of clouds from the title; for the 
right of the complainants to a dispersion oî the cloud is dépendent 
upon a favorable adjudication of the first proposition, viz., that they 
are owners of the estate, by reason of a breach of the condition." 
M. & C. R. R. Co. V. Neighbors, 51 Miss. 412. Whether the rule 
is stated too broadly by thèse authorities we need not inquire, for 
I am convinced that a court of equity will not lend its aid to enforce 
a forfeiture in a case such as this, in the absence of législative au- 
thority defining its powers and prescribing the mode of their exercise. 
The only case called to my attention in which the government 
has assertèd and maintained the right to enforce a forfeiture in eq- 
uity for breach of a condition subséquent, without express législa- 
tive authority therefor is United States v. Whitney (C. C.) 176 Fed. 
593. It was there held that the government may maintain a suit in 
equity to forfeit and annul a grant of a right of way for canals, 
ditches, and réservoirs, under Act March 3, 1891, c. 561, 26 htat. 
1095 (U. S. Comp. St. 1901, p. 1535), in the absence of a législative 
déclaration of forfeiture, and without express authority of law there- 
for. The court there cited many of the cases to which I hâve re- 
ferred, and concluded that the question now under considération was 
not involved. I hâve already said that the Suprême Court has not 
decided the question as explicitly as we might vvish, but nevertheless, 
if the law is not as I hâve declared it, it must be conceded that many 
eminent judges hâve been guilty of gross inaccuracy of speech in 
many important cases. In speaking of the décision in United States 
V. N. P. R. R. Co., supra, in the Whitney Case, the court said : 

"Certain expressions in United States v. N. P. R. R. Co„ 177 U. S. 4.35 [20 
Sup. et. 706, 44 Li. Ed. 8301, appear to be more pointedly favorable to the de- 
fendant'.s contention. Tlie partieular sentence relied upon is as follows: 'As 
tlie bill in tliis case does not allège that it is brought under authority of Con- 
gress for the purpose of enforcing a forfeiture, and does not allège any other 
législative act whatever looking to such an intention, it is plain, under the 
authorities cited, that this suit must he regarded as only intended to hâve 
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the point of the eastern terminus judicially ascertained.' It must be borne in 
raind, however, that tliis language was used in stating tbe conclusion of the 
court upon the question whether or not the position assunied by the goveru- 
ment at the argument was within the pleadings." 

This in my opinion is not a correct statement of the position of 
the Suprême Court. The conclusion of the court was based on 
the authorities cited, and not a single one of those authorities related 
even remotely to a question of pleading. They considered only the 
mode by which a public grant may be forfeited for breach of a condi- 
tion subséquent. 

In the Whitney Case the court found further warrant for its action 
in the constitutiona) provision that the Président "shall take care that 
the laws be faithfully executed." Article 2, § 3. Conceding to the 
Président and to the department of justice the full measure of their 
constitutional authority, if I am correct in the conclusion that "the 
mode of asserting or of assiuiiing the forfeited grant is subject to 
the législative authority of the government" (United States v. Re- 
pentigny, supra), that the forfeiture of a public grant must be as- 
serted by législative act, or "by judicial proceedings authorized by 
law" (Schulenberg v. Harriman, supra), or "through judicial pro- 
ceedings instituted under authority of law for that purpose" (St. 
Louis, etc., Ry. Co. v. McGee, supra), and that a bill which does not 
allège "that it is brought under authority of Congress for the pur- 
pose of enforcing a forfeiture, and does not allège any other législa- 
tive act whatever looking to such intention," fails to state a cause of 
action (United States v. N. P. R. R. Co., supra), it must follow that 
imtil Congress acts there is no law for the Président to exécute or 
for the courts to administer. I think the case is rather controlled 
by the provision of the Constitution which déclares that Congress 
shall hâve power to dispose of and make ail needful rules and régula- 
tions respecting the territory or other property belonging to the 
United States (article 4, § 3). It is universally conceded that only 
the grantor or successors can take advantage of the breach of a 
condition subseqiient, and, while in this case the government is nom- 
inally the grantor, the actual grantor is the Congress of the United 
States. And in my opinion a grant made by that body must remain 
of full force and efïect until Congress ordains otherwise. 
■ If I am correct in thèse conclusions, the bill of complaint states 
no cause of action in favor of the government, and the demurrer 
must be sustained. Let an order be entered accordingly. 
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CENTRAL VERMONT RY. CO. v. REDMOND et al., Public Service 

Coinmission. 

(Clrcmit Court D. Venuont. August 1. 1911.) 

1. States (§ GT*) — Public SEiivicE Commission— "Court." 

Tlie Publie Service Couiniis.sion of \'eniiout is iiot a court. 
|Ed. Note. — For other cuses, see States, Dec. Dig. § (17.* 
For other définitions, see Words and l'hrases, vol. 2, pp. 1C72-1082 ; vol. 
8, p. 7622.] 

2. Courts (§ 508*) — Txstructioxs— Public Service Commission— Ordebs— 

ApPEAL JuDGMENT— InJTIXCTTON BY FEDERAL COURT. 

p. s. Vt. 4599, as amended by Laws 1908, No. 110, jjrovides tliat any 
per.soii, feeliiig bimself aggrieved by a tinal order of the Public Service 
Coinmission, luay appeal to tbe Suprême Court ou the tacts t'ound and 
reported by the Commission. Section 4000 gives the Suprême Court the 
.same power tlierein as over appeals froni the court of chancery, and per- 
mlts the court to reverse or tifflrm the .iudginents or order,s, or reinand 
the cause vi'ith such mandates as law and equity shall require, and 
requires the board to enter .iudgments in aeeordance with such mandates, 
Held that, where an order of the Iliblic Service Connnission requiriug 
certain changes in rallroad tracks, depot.s, and crossings at a specltîed 
point was appealed by the railroad company to the Suprême Court, where 
the order was affiruied and the proceeding remanded vi'ith directions to 
extend the time for the ])erforniance of the order, the proceedings in the 
State court vvere not terminated by fhe reinand prior to the order being 
carried into effect, and heuce the fédéral court wlthin the district had no 
.iurisdlction to enjoin the Coinmission from compelling the railroad Com- 
pany to comply with the order under Rev. St. § 720 (U. S. Comp. St. 1901, 
p. 581), providing that an lii.junctioii shall not be granted by any court 
of the United States to stay proceedings in any court of the state excepr 
In proceedings relating to bankruptcy. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1430; Dec, 
Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank. 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 
575; Copeland v. Bruning, 63 C. C. A. 4.37.] 

In Equity. Bill by the Central Vermont Railway Company against 
John W. Redmond and others constittiting the Public Service Com- 
mi.ssion of Vermont. On pétition for an injtinction restraining the 
enforcement of an order relating to changes in complainant's tracks, 
crossings, etc., at White River Junction. Denied. 

C, W. Witters and Young & Young, for petitioner. 
John G. Sargent, Atty. Gen., for petitionees. 

MARTIN, District Judge. The Central Vermont Railway Com- 
pany, a corporation chartered and organized under the laws of the 
state of Vermont, and having its principal office in the city of St. 
Albans, in said state and district of Vermont, brings this pétition 
against the Public Service Commission of the state of Vermont, and 
allèges, in substance, that it forms a part of a continuous line of 
railroad from St. Johns, in the province of Québec, through White 
River Junction, in the county of Windsor and state of Vermont, to 
the city of Boston, and also southerly from said junction to New 

♦For other cases sec same topic & § numbeb in Dec. & Am. Digrs. 1907 to date, & Rep'r Indexes 
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Ivondon, in the state of Connecticut, and îs engaged as a common 
carrier in the transportation of passengers and property over said 
line, and has been a part of said Une and so engaged for more than 
10 years last past, and avers that the petitionees, constituting the 
Public Service Commission of said state of Vermont, upon a pétition 
duly brought before said Commission by Bacon et als., under and 
by virtue of the laws of the state of Vermont, after hearing the parties 
thereto, and in that connection hearing ail motions, amended pétitions, 
pleadings, appeals to the Suprême Court for the state of Vermont 
(being the court of last resort within and for the state), ordered 
certain changes in and about the dépôt and railway yards at said 
White River Junction, which, if enforced, will seriously delay and 
embarrass the Interstate business conducted by the petitioner, and 
prays this court to restrain the exécution of said order. The matters 
especially complained of in said order are the widening and lengthen- 
ing of the dépôt platform, the proposed construction of a subway 
under the tracks of the petitioner, and the construction and proposed 
location of a building for baggage and express whereby the "team 
track," so called, will be totally abolished, or, at least, seriously in- 
terfered with. Said "team track" is used for loading and unloading 
frieght by team. The petitioner avers that the western end of said 
proposed subway is within four feet of said team track and will 
seriously interfère with its use, and that there is no other location at 
White River Junction where another track can conveniently be laid 
for the loading and unloading of freight by team. 

The original pétition of Bacon et als. to the petitionees, as public 
officers of the state, has thrice been before the Suprême Court of the 
state upon appeal, in which the Central Vermont Railway Company 
was appellant. The évidence, pétition, plans, pleading, and ail other 
records of the proceedings before the Publiée Service Commission and 
the Suprême Court are referred to and made a part of this pétition. 
The last hearing before the Suprême Court terminated with the fol- 
lowing order from that Court: 

"Judgment and order afflrmed, and cause remaiided. As the order Is dated 
June 25, 1910, and the intervening time has been requlred for the présentation 
and décision of the questions raised on this final appeal, the Public Service 
Commission is at llberty to flx a new time for the completiou of the work 
by their order directed." 

The case, as it stands in this court, rests upon that judgment. 
By the terms of that judgment the case is remanded to the Public 
Service Commission to extend the time for the performance of their 
order by the petitioner, as may seem meet. It is not remanded for 
further hearing upon its merits. It is a judgment of the court of 
last resort that the petitioner comply with the orders of the Public 
Service Commission. It is a proceeding taken into court on appeal 
by the petitioner. Nothing remains to be donc but to perform the 
orders of the Commission as afïîrmed by said court. 

[1] It was claimed on hearing before this court that the case îs 
not now pending in the state court, but is entirely in the hands of a 
statutory commission, which is not a court. I concur in the con- 
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tention that the Public Service Commission is not a court. Miss. 
Railroad Commission v. Illinois Railroad Ce, 203 U. S. 335, 27 Sup 
Ct. 90, 51 L. Ed. 209. That case, however, does not apply to tlîki 
case at bar, for it never was in the state court, or any court except, 
the fédéral court. When the Public Service Commission of Vermont 
made its original order, the petiiioner, the Central Vermont Railway 
Company, had its élection to apply to the fédéral court for relief, on 
the grounds upon whlch this pétition is based, or appeal, under the, 
statute oî Vermont, to the Suprême Court of Vermont. Can it de 
both? The history of this case, as it seems to me, clearly answeri/ 
that question, both in justice and law. The petitioner, the Centra.' 
Vermont Raihvay Company, filed a cross-petition, in it alleging thaV, 
there was a public highway, maintained by the Town of Hartford, 
extending from one of its villages across the tracks of the petitioner's 
railway yard to the dépôt; that said crossing was dangerous to the 
traveling public and ought to be abolished in accordance with plans 
and spécifications therein submitted, and, under the statute of Ver- 
mont, the expansé should be apportioned among the state, the town 
of Hartford, the Boston & Maine Railroad Company, and the petition- 
ers, but the Public Service Commission refused to hear testimony 
on said cross-petition on the ground that the question sought to be 
made thereby did not arise under the original pétition of Bacon et 
als. Thereupon the petitioner, the Central Vermont Railway Com- 
pany, appealed to the Suprême Court, which appeal was heard, duly 
considered, and the order of the Commission therein was reversed 
on the ground that it was in the nature of a cross-bill in equity, and 
the court directed that it be heard by the Commission on its merits. C. 
V. R. Co. V. State, 82 Vt. 145, 72 Atl. 324. The Commission foUowed 
the mandate of the court, and, after fuU hearing, held that said cross- 
ing never was a public highway, and directed that its original order 
be complied with. From this finding of the Commission this peti- 
tioner, the Central Vermont Railway Company, again appealed to the 
Suprême Court, first, upon the ground that the Commission erred in 
holding that the facts proved did not show that the claimed highway 
had been established by the town of Hartford; and, second, that 
the order of the said Commission in the premises was ultra vires. 
[2] Every question presented to this court was presented to and 
considered by the state Suprême Court, including the contest as to 
the highway. Judge Haselton, for the court, in a very learned and 
carefully prepared opinion of 33 pages, beginning on page 425 of 83 
Vt., page 130 of 76 Atl, disposes of both questions. As to the first 
point raised by the appeal, to wit, the finding by the Commission that 
there was no public highway at the place in question, the court affirmed 
the action of the Commission; but upon the last point, this petitioner, 
the appellant in that case, prevailed. Judge Haselton, speaking for 
the court, said in part as follows: 

"Iii vlew of the subordinate flndings of tbe commissioners, ail of the facts 
reported, and the plans referred to as authentic and correct, it is obvions 
that an underpass which will subserve the public safety and convenience can 
be constructed without involving as an incidental feature thereof the radical 
changes upon the surface of the right of way which the order requires. That 
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being so the order in that regard cannot be upheld, for the power of the coni- 
missioners in respect to railroad corporations is that of supervision and 
régulation and not tliat of management and administration. 

"Management and administration are inséparable from liabillties, rislcs and 
responslbillties wbich attend tlie exercise of tbe franchises under vvhicli 
the roads exlst. To demand of railroad companles the surreuder of the right 
to manage and adminlster their affairs would be to demand a surreuder of 
the bénéficiai use of their property and franchises. Our statute in a large 
and effective sensé gives to the commisgloners the rlght of régulation and 
supervision of the management by railroad companles of the quasi-public 
business in which they are engaged ; but régulation on the one part and man- 
agement on the other work together in a salutary v^'ay to subserve the public 
welfare. Without proper régulation the interests of the public at large 
hâve been and vs'ill be lost sight of. With régulation, obtruding itself luto 
the place of management, capital vvill recède from the channels of public serv- 
ice, and the industries most useful to the people at large will dwindle, for 
the incentives to the development, extension and skillful opération of those 
branches of business which can be said to be 'affected with a public interest' 
will, in great measure, be removed. The phrase 'afCected with a public inter- 
est,' as applied to public service enterprises which are private in their owner- 
ship, seems to be a rather happy phrase, used, and apparently invented, by 
Sir Matfhew Haie ; and its f elicity consists in the f act that it lays no undue 
emphasis either upon the private character or the public purposes of such 
enterprises. 

"The statute gives the l'ublic Service Commission .iurisdictlon in ail mat- 
ters 'respecting' railroad crossings, highway grade crossiugs, signs, signais, 
gâtes, flagmen, the location, sufflciency and maintenance of proper dépôts or 
stations, the construction and maintenance of proper fences, cattle guards 
and farm crossings, the maintenance of tracks, frogs, switches, culverts and 
bridges, the connections between Connecting roads, the manner of operating 
railroads. And the statute gives the commission jurlsdiction in respect to 
other matters not above referred to." 

The learned judge then discussed the leading cases in the state and 
fédéral courts, especially the Suprême Court of the United States, 
upon the questions involved in the second ground of appeal, and sus- 
tained the appeal. The order of the court in the premises was in this 
language : 

"As the Crossing is not a public highway, the ruling, or virtual ruling, of 
the commissioners that the whole expense of the requisite underpass and other 
changes to be ordered is to be apportioned between the railroad companles Is 
affirmed. The manner in which the expense falling upon them shall be ap- 
]iortioned between them appears to bave been agreed upon. The explicit 
order as to what changes shall be niade is reversed and the cause is remanded 
that the whole matter may be worked out and decreed upon in harmouy with 
the views herein expressed. With the duty restlug upon the railroad com- 
panles to promptly remedy a confessedly dangerous situation, and with the 
duty regting upon the Public Service Commission to tinally exercise, as soon 
as may be, its remédiai .iurisdiction which has been invoked, we hâve some- 
what advanced the considération of this cause, to the end that both the 
commissioners and appellaiits may, without unuecessary delay, address them- 
selves to the discharge of their duties." 

Whereupon the Commission, upon due notice to ail parties, held 
a further hearing in the case and made a further report, under date 
of June 25, 1910, modifying its previous order, and again the peti- 
tioner, the Central Vermont Railway Company, appealed to the Su- 
prême Court of the state. So far as the last order relates to the 
reconstruction of the passenger station at White River Junction, the 
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appealing party, the petitioner in this cause, made no objection, and 
no objection in that regard was made in the hearing before this court, 
but the same objections that were raised in this court were raised 
on that appeal. The same judge delivered the opinion of the court. 
See Bacon v. Boston & M,aine R. Co., 83 Vt. 528, 77 Atl. 858. In 
that case the action of the Commission was affirmed, as heretofore 
stated. AU the judges concurred in the conclusions of law, but Judges 
Watson and Powers dissented on the disposition of the case, sug- 
gesting that it be referred back to the Commission for further find- 
ings relative to the claimed interférence with the so-called "team 
track." It is évident that when the petitioners elected to take their 
case into the Suprême Court of the state they made no mistake. 
That court was very careful to préserve ail the rights of the peti- 
tioners ; it examined ail the facts, and weighed with great délibération 
and research every question of law presented, and finally, on the third 
hearing, affirmed the order of the Public Service Commission, by 
its decree heretofore quoted Verbatim. 

That the présent condition of afïairs is dangerous to the public 
was not questioned in the state court, neither is it questioned in this 
court. Ail agrée that something ought to be done. The main con- 
troversy at first was that the town of Hartford and the state of Ver- 
mont, under the statute of Vermont, should contribute with the rail- 
roads in interest to the expense. The petitioner, being defeated in that, 
sought in the state court a modification of the order of the Com- 
mission and prevailed, but, when the Commission modifîed its order, 
the petitioner was not satisfied with the plans, and insists that another 
way would alleviate the danger and be more convenient. This identical 
question was presented to the Suprême Court and passed upon in 
thèse words : 

"It was the duty of the commissioners to relieve a situation denion- 
strated and confessed to be hlghly dangerous. It should be the part of the 
appellant not to nuiguify slight inoonvenienees, but to surmount them. If 
the manager of the Central Vermont is correct In his judgment that the 
team track at Whlte River Junction, a.s it now is, bas a capacity for flve 
cars only, and that a team track with a capacity for teu or twelve cars is 
needed, then tliere ia a difflculty presented whieh reqnires solution, but that 
dliB,culty cannot be attrlbuted to the Public Service Conmiission." 

Whether the order of the commission is performed or not, the 
petitioner bas a diflficulty to overcome relative to said team track, 
as its présent condition seems to be inadéquate for the public use in 
view of the increase of business thereabouts. 

It is évident that the real basis of this pétition is not that the 
Public Service Commission of Vermont bas undertaken the "man- 
agement and administration" of the afïairs of this petitioner, and thus 
deprived it of constitutional rights, for in that the Suprême Court 
carefully guarded its rights, but it is the being compelled to submit 
to the "supervision and régulation" in détail contained in the com- 
mission's order, and that also the Suprême Court — the court to which 
this petitioner voluntarily appealed — bas fully reviewed and decided, 
and the proceedings in the premises are still pending in that court 
awaiting the performance of the spécifie orders which it affirmed. 
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Section 720, R. S. U. S. (U. S. Comp. Ct. 1901, p. 581), reads as 
foUows: 

"The writ of Injunction shall not be granted by any court of the TJnited 
States to stay proceedings in any court of a state, except in cases wliere sucti 
injunction may be autborized by any law relating to proceedings in banli- 
ruptcy." 

The petitioner contends that the proceedings in the state court are 
ended, and that the whole matter is now in the hands of the Public 
Service Commission, and therefore, section 720, above quoted, does 
not apply. So, too, it might be, and often has been, contended that 
when final judgment is rendered by a state court and exécution issues, 
the case has passed out of the hands of the court to those of a sheriff, 
and therefore the power of the fédéral court to grant rehef by in- 
juction is not affected by said section. I do not concur in that view. 

In Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253, Justice Mar- 
shall, speaking for the court, said: 

"The jurisdlction of a court is not exhausted by the rendition of Its judg- 
ment, but continues until that judgment shall be satisfied. Many questions 
arise on the process subséquent to the judgment, in which jurisdiction is to 
be exercised." , 

In Covell V. Heyman, 111 U. S. 176, 182, 4 Sup. Ct. 355, 358 (28 
L. Ed. 390), Justice Matthews, speaking for the court, said : 

"The forbearance which courts o( co-ordinate jurisdiction, administered 
Tinder a single System, exercise towards each other, whereby 'couflicts are 
avoided by avoiding interférence witli the process of each other, is a principle 
of eomity, with perhaps no higher sanction than the utility which eonies 
from concord ; but between state courts and those of the United States, it is 
something more. It is a principle of right and of law, and therefore of neces- 
sity. it leaves nothlng to discrétion or mère convenience. Thèse courts do 
not belong to the same System so far as their jurisdiction is concurrent; and, 
although they coexist in the same space, they are independent and bave no 
common superior. They exercise jurisdiction, it is true, within the same terri- 
tory, but not in the same plane; and, when one takes into its jurisdiction a 
spécifie thing, that res is as much withdrawn from the judicial power of 
the other as if it had been carried physlcally into a différent territorial sover- 
eignty. To attempt to seize it by a foreign process is futile and void. The 
régulation of process, and the décision of questions relating to it, are part of 
the jurisdiction of the court from which it issues." 

In Re Chetwood, Petitioner, 165 U. S. 443, 460, 17 Sup. Ct. 385, 392 
(41 L-. Ed. 782) , Mr. Chief Justice Fuller, speaking for the court, said : 

"The doctrine is firmly established that where the jurisdiction of a court, 
and the right of a plaintifC to prosecute his suit in it, hâve once attached, 
that right cannot be arrested or taken away by proceedings in another court, 
and that where property is aetually in the possession of one court of compé- 
tent jurisdiction such possession cannot be disturbed by process out of 
another court of concurrent jurisdiction. Moran v. Sturges, 154 U. S. 256 
[14 Sup. Ct. 1019, 38 L. Ed. 981], and cases cited. And by section 720 of 
the Revised Statutes the granting of injunetions to stay proceedings in any 
court of a state is prohibited in express terms." 

In Taylor v._ Taintor, 16 Wall. 366, 370, 21 L. Ed. 287, Mr. Justice 
Swayne, speaking for the court, said : 

"Wuere a state court and a court of the United States may each take juris- 
diction, the tribunal which first gets it holds it to the exclusion of the other. 
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untll its duty Is fully performed and the jurisdlction Invoked Is exhausted; 
and this rule applies alike in both civil and criminal cases. It is Indeed 
a prlnciple oî universal jurisprudence that where iurisdiction bas attached to 
person or thing, it is — unless there is some provision to the contrary — ex- 
clusive in effect until it bas wrouglit its function." 

It remains in the hands of that court so long as there is any judicial 
proceeding- essential to the full and complète exécution of the judg- 
ment. 

The doctrine that where différent courts may entertain jurisdic- 
tion of the same subject, the court which first obtains it will retain 
it to the end of the controversy is not only upheld by numerous 
décisions, but it promotes comity between the fédéral and state courts, 
justice among litigants and tends to terminate litigation. 

In Sharon v. Terry (C. C.) 36 Fed. 337, 359, 1 L. R. A. 572, Mr. 
Justice Field, said: 

"Having first at-quired possession of the subject, it cannot be rigbtly ousted 
by subséquent proceedings in another court having no supervlsing or appel- 
late authority." 

In Peck et al. v. Jenness et al., 7 How. 612, 624, 12 L. Ed. 841, Mr. 
Justice Grier, said: 

"It is a doctrine of lavv too long established to requlre a citation of author- 
Ities, tbat, where a court bas jnrisdiction it has a rigbt to décide every ques- 
tion which occurs in the cause, and, wbether Its décision be correct or other- 
wise, its judgmeut, till reversed, is regarded as biiiding in every other court; 
and that wbere the jurisdiction of a court, and tbe rigbt of a plaintiff to 
proseeute bis suit in it, bave once attached, that rigbt cannot be arrested 
or talîen away by proceedings in anotber court. Thèse rules bave tbeir 
foundatlon not merely in comity, but on necessity. For if one may enjoin, tbe 
other may retort by injunction, ard thus tbe parties be vi'ithout remedv; 
being liable to a process tor contempt in one, if they dare to proceed in the 
other." 

"In the case of Kennedy v. The Earl of Cassilis, Lord Eldon at one time 
granted an injunction to restrain a party from proceedirg in a suit pending 
in the court of Sessions of Scotland, whicb, on more mature reliection, he dis- 
solved ; beeause it was adniitted, if the Court of Chancery couhl in that way 
restrain proceedings in an irdependent foreign tribunal, tbe Court of Ses- 
sions might equally enjoin the parties from proceeding in chancery, and 
thus they would be unable to proceed in either court." 

In Gaylord v. Fort Wayne, etc., Railroad, 6 Biss. 286, Fed. Cas. 
No. 5,284, Drummond, Judge, said : 

"We tbinlî tbat tbere is no other safe rule to adopt, in our mixed System 
of State and fédéral jurisprudence, tban to hold (bat the court vvbieh first 
obtains jurisdiction of tbe coiitroA-rrsy, and thereby of the res, is eutitled to 
retain it until tbe litigation is settled." 

The citation of further authorities on this subject is needless. An 
examination of the state statute, under which the Public Service 
Commission was proceeding in this matter to remedy a dangerous 
condition of things shows conclusively, in my opinion, that this case 
is still pending in the state court. Observe its language relating to 
an appeal from décisions of the Public Service Commission. 
Section 4599, Public Statutes of Vermont, provides : 
"Any party to a cause who feels hiraself aggrieved by the final orrier. judg- 
ment or decree of said board sball bave the right to take the cause to the 
189 F.— 44 
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Suprême Court by appeal, for the correction of any errors excepted to In Its 
proeeedingg, or in the form pr substance of its orders, judgments and decrees, 
on tlie faets found and reported by sald board." 

(This was amended by Act No. 116 of the Laws of Vermont for 
1908 by changing the word "board" to "commission.") 
Section 4600 provides : 

"Appeals from said board shall be taken and tbe cause eutered in tbe Su- 
])reme Court in the couuty where the cause arises, in the manner and under 
the law and rules of jirocedure wliich govern such appeals from the court of 
chancery. The Suprême Court shall bave the same power therein as it has 
over appeals from such court. It may reverse or attirm the judgments, orders 
or decrees of sald bonrd, and may remand a cause to said board wlth such 
mandates as law or eciuity shall requlre ; and sald board shall enter judgment, 
order or decree in accordance with such mandates. Said appeal shall not 
vaeate any judgment, order or decree of said board, but the Suprême Court 
or, when not in session, a judge thereof, may suspend exécution of the same 
as justice and equity require, uuless otherwise speeifically provided by law." 

Section 4601 relates to the recovery of costs, and provides that the 
same shall be taxed as in the court of chancery unless otherwise 
provided. 

Appeals to the Suprême Court are regulated by the rules of chancery, 
and said court is vested with the same power that it has over appeals 
from courts of equity. Is there any question but what the power of 
the Suprême Court in chancery proceedings continues until its decrees 
and mandates are complied with and fully performed? The Public 
Service Commission (called a "board" in this statute) is directed to 
enter a judgment in accordance with the mandates of the Suprême 
Court. I hold that the cau.se is pending in that court, and that under 
section 720 R. S. U. S., above quoted, this court has no jurisdiction. 

If this court had jurisdiction, I should décline the prayer of this 
pétition. The Public Service Commission was constrained to remedy 
a dangerous condition at White River Junction, and in their efforts 
thus to do the Suprême Court has, in my opinion, protected the rights 
of this petitioner to the fullest extent. I conçut with the court 
in its last décision that the présent order of the Commission is a mat- 
ter of régulation only as to an existing danger, a danger that the peti- 
tioner has permitted for many years and donc nothing to remedy until 
it was taken in hand by the pètitionees. 

Let the pétition be dismissed. 



UNITED STATES v. GARDNER. 
(District Court, E. D. Wisconsin. May 9, 1911.) 

1. ISOIANS (§ 1*) — MiXED BLOODS — FEDERAL IjAW — "InDIAN." 

Where défendant was a mlxed blood Indian, who for many years had 
been enrolled as a member of the Stockbridge and Munsee ïribe in Wis- 
consin, had been recogniKed as such by the fribe and by the government, 
and as such was enrolled and became an allottee of land, and for many 
years lived within the liuiits of the réservation under the care of an In- 
dian agent and policed by Indian police, he was an Indian, within Fed- 

*For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eral Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1151 [U. S. Coinp. St 
Supp. 1909, p. 1487]) § 328. conferring jnrisdiction on the fédéral c-oiirts 
et' certain crimes connuitted by one Indien against another witliin llie 
limits ot an Indian réservation, thougli liis fatlier was a wliite man and 
Iiis motlier a part blood Indian wlio liad never been enrolled. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 1 ; Dec. I)ig. § 1.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3544-3545 ; 
vol. 8, p. 7686.] 

2. INDIAKS (§ 31*) — FeUERAL CoNTliOL— KESIDEXCE WITIIIN IXDtAN llESERVA- 

TIOK. 

Though an Indian bas become a full fledged citi/.en ot' tbe L'nited 
States, and résides on land jiatented to a prior grantor in fee simiile ab- 
solute, yet so long as be remains within tbe limits of an Indian réserva- 
tion lie is subject to tbe constitutional control of tbe fédéral government. 

[Ed. Note. — For other cases, see Indians. Cent. Dig. § 23 ; Dec. Dig. 
î 31.*] 

3. Indians (§ 12*) — Indian Lamds— Réservation. 

Act Cong. Feb. 6, 1871, c. 38, 16 Stat. 404, provided for a severanee of 
the two parties Into whieh the Stockbrîdge and Munsee Indians had di- 
vided, for the sale of the land on which they were located, and for pay- 
ment in cash to the so-oalled citizen party, and for a réservation for tbe 
other party. It was also direeted that a roll of the memliers of the tribe 
sbould be prepared and a survey niade and a subséquent allotnient, to 
be returned to the Secretary of tbe Interior within one year ; that tbe 
title to the réservation and of the lands desci'ibed therein should be held 
by the United States in trust for the individual Indians and thelr heirs. 
and the surplus lands embraced in tlie réservation remaininff after mak- 
ing such allotment be held by the United States in like manner subject 
to allotment to individuals of the trlbe vvho may not hâve received any 
of the réservation, or to he disposed of for the connnon beneflt of the 
tribe. Held, that tiie Indians having continued to oecupy the renniant 
of the land as a réservation under the charge of an Indian agent, such 
remaining portion must be regarded as baving been properly set aside a.s 
a réservation. 

[Ed. Note.— For other case.s, see Indians, Cent. Dig. §§ 27, 28; Dec. 
Dig. § 12.*] 

4. Indians (§ 38*) — Indian Lands— Allotment— Staiuteis—Effect— Indian 

CkIMES—JUEIS DICTION. 

Act Cong. June 21, 1906, c. 3504, 34 Stat. 382, provided for the allot- 
ment of ail the land remaining in the Stockbrîdge and Munsee Réserva- 
tion in Wisconsin to tbe several Indians of that ttibe in fee simple with- 
out condition. Such allotments were approved by the Secretary of tbe 
Interior on Janunry 1, 1910, and patents were delivered April 4th foUow- 
ing. HeJd that, prior to the approval of tbe allotments and the delivery 
of patents to the allottees for tbe balance of such réservation, it contin- 
ued subject to the jurisdiction of the fédéral courts witli référence to 
crimes committed by one Indian against another thereon ; the statute 
not constituting a grant in pra-senti, but only authority to break up the 
réservation by allotments and patents to be niade in futuro. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 22; Dec. Dig. S 
38.*] 

Nelson Gardner, wlio for many years had lived witliin the limits of 
the Stockbridge and Munsee Réservation, enrolled as an Indian of that 
tribe, was indicted for râpe committed within the limits of the réserva- 
tion December 18, 1909, on the person of an Indian girl. He was 
indicted under Fédéral Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1151 [U. S. Comp. St. Supp. 1909, p. 1487]) § 328, conferring juris- 
diction on the fédéral courts to punish certain specified crimes, in- 

»For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexos 
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cluding râpe, when committed by one Indian agaînst anotlier within 
the limits of an Indian réservation. On defendant's plea to the juris- 
diction of the court. Overruled. 

The facts in the case are for the most part admitted by the govern- 
ment as set forth in the abstract and brief submitted by defendant's 
counsel. Défendant sets out among other things that the penalty 
imposed by the fédéral statute for this crime is much more severe than 
that imposed by the state law. 

Guy D. Goff and E. J. Henning, for the Government. 
P. J. Winter, for défendant. 

QUARL,ES, District Judge (after stating the facts as above). 
[1] The iîrst contention of the défendant is that he is not an Indian 
within the meaning of the statute ; that his f ather was a'White man, and 
that his mother was a part blood Indian who was never enrolled in the 
tribe. There is no virtue in this contention. The défendant is a mixed 
blood Indian who for many years has been enrolled as a member of 
the Stockbridge and Munsee tribe in Wisconsin, and recognized as such 
by the tribe and by the government. As such Indian, so enrolled, he 
became an allottee. For many years he had lived within the limits of 
the réservation which was under the care of an Indian agent and 
policed by the Indian police. The situation as to blood and enroUment 
was almost identical in State v. Campbell, 53 Minn. 354, 55 N. W. 553, 
21 L,. R. A. 169, and it was held that Belonge was an Indian within the 
meaning of the "crimes act," so called. Under thèse circumstances, 
the défendant cannot be heard to say that he is not an Indian within 
the meaning of the statute. 

[2] Second. It is strenuously contended by the défendant that the 
pièce of land upon which he resided, and where the crime is alleged to 
hâve been committed, was the subject of allotment and patent in fee 
simple absolute, to one Eli Williams from whom the défendant has 
acquired the title by certain mesne conveyances ; that theref ore he was 
entitled to be considered a citizen and became amenable to the state 
laws; that he paid taxes to the state authorities upon this pièce of 
land for several years, and that he has voted at spécial and gênerai 
élections in the town of Herman, county of Shawano, where his home 
is located ; that therefore the government of the United States has no 
longer jurisdiction over him, because he became a full-fledged citizen 
of the state of Wisconsin. 

This contention is completely met by the Suprême Court in United 
States V. Celestine, 215 U. S. 278, 30 Sup. Ct. 93, 54 L. Ed. 195, and 
United States v. Sutton, 215 U. S. 291, 30 Sup. Ct. 116, 54 L. Ed. 157, 
where it is held in substance that although it were conceded that the 
défendant was a full-fledged citizen, of the United States, still he re- 
mained under the constitutional control of the fédéral government be- 
cause, being an Indian, he lived within the limits of an Indian réserva- 
tion. 

I hâve not overlooked the fact that the Celestine Case difïers from 
the case at bar in two important particulars. In that case only a part 
of the réservation had been allotted, and there remained a considérable 
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area which still constituted a réservation to ail întents and purposes; 
and, second, the patents there awarded were trust patents, so called, 
excluding the power of aliénation for 25 years. Yet the reasoning of 
the case is believed to reach the case at bar. Along the same line it 
is contended that the défendant became entitled to full citizenship pur- 
suant to the act of 1887 (Act Feb. 8, 1887, c. 119, § 6, 24 Stat. 390), 
because he abandoned the habits and customs of the Indian and lived 
separate and apart from the tribe. It is matter of common knowledge 
that the Stockbridge and Munsee Indians hâve long since abandoned the 
blanket and the tepee, and hâve adopted the garments of the white man 
and abandoned the nomadic life. There is nothing to show that Gard- 
ner difïered in this regard from any other member of the tribe. But 
we hâve seen that under the doctrine of the Suprême Court it would 
be immaterial whether the défendant was entitled to citizenship upon 
this ground, because he continued to live vvithin the limits of the réser- 
vation. 

[3] It is contended that there really never was any réservation 
formally set apart for this tribe of Indians ; that af ter the government 
had sold most of the lands belonging to the tribe, there remained about 
18 sections which was never formally set apart as a réservation. An 
examination of the statutes will show the error into which défendant 
has fallen. The act of 1871 (Act Feb. 6, 1871, c. 38, 16 Stat. 404) 
provided for a severance of the two parties into which the Stockbridge 
and Munsee Indians had divided. The sale of the land and pay- 
ment in cash to the so-called citizen party was provided for, and 
provision made for a réservation for the other party. And it was 
directed that a roll should be prepared showing who are the members 
of such tribe and a survey made and a subséquent allotment, such 
allotment to be returned to the Secretary of the Interior within one 
year ; that the title to such réservation and of the lands described therein 
shall be held by the United States in trust for the individual Indians 
and their heirs, the surplus lands embraced in such réservation, remain- 
ing af ter making such allotments, shall be held in like manner by 
the United States, subject to be allotted to individuals of said tribe 
who may not hâve received any portion of said réservation, or to be 
disposed of for the common benefit of said tribe. Pursuant to this en- 
actment the Indians continued to occupy this remuant of land as a 
réservation, under the charge of an Indian agent. No further dis- 
cussion of this proposition is therefore necessary. 

[4] The next contention of the défense is more difficult as well as 
more important. It is strenuously insisted that, if the 18 sections not 
allotted were justly held to be a réservation, the same was abolished 
by virtue of the législation of Congress to which référence will 
hereafter be made. The act of June 21, 1906 (Act June 21, 1906, c. 
3504, 34 Stat. 382), provided for allotment of ail the lands remain- 
ing in the Stockbridge and Munsee réservation to the several Indians 
of that tribe in fee simple without condition. Such allotments bave 
now been made. They were approved by the Secretary of the 
Interior on the Ist of January, 1910, and patents were delivered 
on the 4th of April, 1910. The question is, What was the status of 
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this sùpposed réservation at the time of the alleged commission 
of the crime, December, 1909? 

It is well settled that the government is not bound to continue its 
guardianship over the Indian indefinitely. It may renounce the same 
at any time. It may be conceded that when Congress had authorized 
the allotment in severalty and in fee simple of ail the lands belong- 
ing to the tribe, and after the approval of such allotment and the 
actual delivery of the patents therefor, there remained no réserva- 
tion, but that each allottee in fee simple had become thereby a citizen 
of the United States, and a citizen of the state in which he résides 
and amenable to the laws of said state. 

InFarrell v. United States, 110 Fed. 942, 49 C. C. A. 183, the 
Circuit Court of Appeals of the Eighth Circuit, .speaking through 
Judge Sanborn, lays down the rule that in ascertaining the tribal and 
other relations of Indians, courts generally foUow the executive and 
législative departments to which the détermination of thèse relations 
has been specially entrusted. 

It is contended by the government that the Department of the 
Interior through its Indian Office, has always maintained, and does 
now niaintain, that the Stockbridge and Munsees were a tribe, and 
that the lands occupied by the tribe constituted a réservation within 
the meaning of the law, up to the time that the last remnant of land 
was distributed and conveyed. The précise question hère presented, 
however, is what efïect thèse several enactments of Congress had 
prior to the approval of the allotment by the government of the 
tribal lands. 

In nearly every case involving the survival of fédéral jurisdiction 
after allotment that has been carried to the Suprême Court, there hâve 
been complications by way of treaties or agreements with the tribes 
to whom the lands hâve been allotted, or laws of the state within 
which the allotted land is situated, whereby fédéral jurisdiction over 
the allotted land and Indians survive the allotment. Such was the 
case in Dick y. United States, 208 U. S. 340. 28 Sup. Ct. 399, 52 L. 
Ed. 520; United States v. 43 Gallons of Whisky, 93 U. S. 188, 197, 23 
L,. Ed. 846; United States v. Celestine, supra; United States v. Rick- 
ert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532; Couture v. United 
States, 207 U. S. 581, 28 Sup. Ct. 259, 52 L. Ed. 350. This case 
was disposed of by per curiani opinion in the appellate court, and no 
opinion appears to hâve been written by the District Judge ; but f rom 
an examination of the brief of the Attorney General it appears 
that two provisions of the old treaty of 1854 were brought over and 
incorporated into the patents in that case, whereby there was awarded 
to the government plenary police power over the sale and introduction 
of spirituous liquor as long as the Président should think wise and 
proper after the allotment in severalty. 

In Bâtes v. Clark, 95 U. S. 204, 208 (24 L. Ed. 471), the court say: 

"Indian lands eeased wlthout any further act of Congress to be Indian 
country after the Indian title had been extinguished, unless by the treaty by 
which the Indians parted wlth their title, or by some act of Congress, a dif- 
férent rule was made applicable to the case." 
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The instant case is peculiar in tliis: There is no treaty and no 
agreement with this tribe extending the jurisdiction of the fédéral 
government beyond the allotment in severalty. When the state of 
Wisconsin was organized there was no réservation by the government, 
in the enabHng act or otherwise, of fédéral jurisdiction over the 
Indian réservations. On the other hand, the state had by its 
highest court, always claimed jurisdiction over persons and things 
everywhere within its territorial limits. State v. Doxtater, 47 Wis. 
278, 2 N. W. 439; State v. Morrin, 136 Wis. 552, 117 N. W. 1006. 

Hère we hâve presented, then, the naked question whether the 
réservation survived the act of June 21, 1906, and upon that question 
hinges the jurisdiction of the fédéral court in this case. This jurisdic- 
tion simply rested either in the state or the fédéral government alone. 
It is quite impossible that both jurisdictions .should attach at the same 
time over the same territory. Re Heff, 197 U. S. 488, 25 Sup. Ct. 
506, 49 L. Ed. 848. From necessity there can be no divided authoritv. 
Kansas Indians, 5 Wall. 737, 18 L- Ed. 667. 

It is argued with soine force that the title to land may pass by 
virtue of a treaty or an act of Congress, when such is clearly the in- 
tention of the government. Francis v. Francis, 203 U. S. 233, 
27 Sup. Ct. 129, 51 L. Ed. 165, is cited in support of this proposition. 
In that case a grant was made by treaty to a particular réservée, by 
name, of 640 acres of land near a certain river located in the state 
of Michigan. Following a local rule of construction theretofore laid 
down by the Suprême Court of Michigan, which has become a rule 
of property in Michigan, the grant was held effectuai to pass the fee 
to the réservée, and it remained only to define the limits and boundaries 
of the grant, which was accomplished by the patent. An examination 
of the act of June 21, 1906, will show that it was not within the 
contemplation of Congress by that act to vest any particular tract 
of land in any particular Indian. It was plainly nothing more than 
a gênerai direction to proceed in the usual way to first détermine who 
were entitled to grants, and then to issue patents therefor which 
would pass the title. This purpose is disclosed in the language of the 
act. 

"AU Indians who hâve not heretofore received patents for lands In their 
own right shall be glveu allotmcnts of land and patents in fee simi>le." 

This language clearly excludes the idea of a grant in prsesenti. 
The body of Indians entitled to allotments in severalty is constantly 
changing. In no other way can the names of allottees entitled to 
spécifie pièces of land be ascertained. An allotment is practically a 
condition précèdent to any grant under this act. In the meantime 
the status quo remains unchanged. The gênerai rule upon the subject 
is defined by Congress in the act of May 8, 1906 (Act May 8, 1906, 
c. 2348, 34 Stat. 182) : 

"When the land shall hâve lieen conveyed to the Indian hy patent in fee 
as provided by section 5 of this act, then eacli and every allottee shall liave 
the benefit of and be subject to the laws, both civil and criniiual, of the state 
or territory in which they may réside." 
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In Now-ge-zhuch, 69 Kan. 410, 76 Pac. 877, it is laid down that the 
change of status takes place "upon the completion of the allotments 
and conferring patents to each of the allottees." 

The distinction that we hâve undertaken to draw between the 
treaty provisions in the Francis Case, supra, and the gênerai enactment 
of June 21, 1906, is sustained in the following cases: Blackfeather 
V. United States, 190 U. S. 368, 379, 23 Sup. Ct. 772, 47 I^. Ed. 1099; 
Fleming y. McCurtain, 215 U. S. 56, 30 Sup. Ct. 16, 54 L. Ed. 88; 
Sac and Fox Indians of the Mississippi, in lowa, v. Same in Oklahoma 
(No. 614, October term, 1910), 220 U. S. 48L .31 Sup. Ct. 473, 55 
L. Ed. 552. 

Up to the time this crime is alleged to hâve been committed, the 
réservation remained as a physical and légal fact, notwithstanding 
the promise of Congress to grant patents in fee simple. There was 
no change of occupancy. The défendant still lived within the limits 
of the réservation under the charge of an Indian agent, and to a certain 
extent the tribal relations were continued. So that the relation be- 
tween the défendant and the government w^ould not seem to hâve 
been changed until the allotments had been approved, or perhaps until 
the patents had been actually issued. It is not necessary in this case 
to déterminé at which of thèse dates the réservation expired. It is 
true that Congress had given positive assurance that thèse remaining 
18 sections of land should be held to belong to the Indians who were 
occupying them and that fee-simple patents would be forthcoming. 
But up to the time this crime is alleged to hâve been committed, 
nothing had been done to work any légal change in the title of the 
land or to impair the jurisdiction of the government. The défendant 
was still an Indian living within the réservation and therefore amenable 
to the jurisdiction of the United States for the crime charged. 

For thcse reasons the plea must be overruled. 



SOUTHERN PAC. CO. T. OAMPBELL et aL 

(Circuit Court, D. Oregon. July 31, 1911.) 

No. 3,370. 

1. CoMMKTîCi: (5 13*) — Interstate Commekce — Iîegut.atton — Effect. 

intfi-state Coinnierce Act Feb. 4, 1887, c. 104, 21 Stat. 379 (D. S. Comp. 
St. 1901, p. 3154), régulâtes interstate commerce only, and a state may 
regulate intrastate commerce. 

[l'^d. Note. — For otlier cases, see Commerce, Cent. Dig. § 7; Dec. Dig. 
I 13.*] 

2. CoMMEBCE (§ 58*) — Interstate Commerce— Régulation by States. 

bavvs Or. 1907, p. 75, § 23, requirtng ail railroads at points of Inter- 
eection with other railroads to unité therewitli in establisliing and main- 
taining suitable platfornis and station houses for the convenlence of 
passengers desiring to transfer from one road to the other, and for the 
transf er of passengers, baggage, and f reight when the same shall be 
ordered by the Railroad Commission, etc., alïords added facilities for ail 
kinds of commerce over the routes of intersecting roads, and the require- 

•For other cases see same toplc & § number In Dec. & Am. Dig.^. 1907 to date, & Rep'r Indexe» 



80UTHEKN PAC. CO. V. CAMPBELL 697 

ment that such raliroads shall connect their lines la not a régulation of 
Interstate commerce. 

[Ed. Note. — For otier cases, see Commerce, Cent Dlg. §§ 77-^6; Dec. 
Dig. § 58.*] 

3. CoMMEBCE (§ 61*) — Interstate Commerce — Régulation by States. 

Laws Or. 1907, p. 82, § 27, requiring ail raliroads to switch for a rea- 
sonable compensation, and to deliver wlthout discrimination or unrea- 
sonable delay any frelght or cars, loaded or empty, destined to any point 
on tbeir tracks or Connecting Unes, Includes interstate as well as intra- 
state commerce, and makes exchange of ail kinds of freight mandatory 
on Connecting raliroads and is invalld as interferiug with Interstate com- 
merce, and an order of tlie State Railroad Commission to enforce the 
I>rovision is invalid. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 81-89; Dec. 
Dig. § 61.* 

Régulations as to transportation of property as interférence with Inter- 
state commerce, see note to Rupert v. United States, 104 C. C. A. 259.] 

4. Statutes (§ 64*) — Invalidity in Pabt — Effect. 

Laws Or. 1907, p. 67, creating a railroad commission and regnlating 
carriers, is not necessarily invalid merely l)ecause of the invalidity of 
section 27 because interfering with interstate commerce. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 58-66; Dec. 
Dig. I 64.*] 

Suit by the Southern Pacific Company against Thomas K. Campbell 
and others, as Railroad Commissioners of the State of Oregon, known 
collectively as the Railroad Commission of Oregon, and another. 
Temporary injunction continued. 

W. D. Fenton, Ben C. Dey, and James E. Fenton, for complainant. 
A. M. Crawford and Arthur C. Emmons, for défendants. 

WOLVERTON, District Judge. This cause was submitted upon a 
hearing for a continuance of a temporary injunction previously issued 
by the court. Upon the pétition of certain merchants, manu facturer s, 
and shippers of freight, whose mills, factories, and places of business 
are situated along the tracks of the Yamhill Division of the Southern 
Pacific, the Railroad Commission of the state of Oregon made and 
entered an order directing and requiring said company to permit the 
United Railways Company to connect its tracks with the tracks of said 
Southern Pacific Company at or near the intersection of Water and 
Columbia streets, in the city of Portland, and, when said connection 
should be made, thereafter to transfer and switch for a reasonable 
compensation, and deliver without discrimination or any unreasonable 
delay, any freight or cars, loaded or empty, destined to any point on 
its tracks or the tracks of said United Railways Company. 

The Southern Pacific Company, resisting the order, has entered suit 
against the Railroad Commission to enjoin the enforcement thereof. 
By its bill of complaint it is shown that the Southern Pacific Company 
is a common carrier of passengers and freight over its lines of railway 
in the states of Oregon and California, and other states and territories 
of the United States, and as such is engaged in both intrastate and 
interstate commerce, and that the United Railways Company is the 
owner of, and in possession and operating for hire, a street railway 

*For other cases see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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in the city ôf Portland, commencing at the intersection of Irving and 
Front streets, in said city, and running thence southerly on Front 
Street to Jefferson stteet ; thence easterly on Jefiferson to Water street; 
thence a short distance on Water street; but that it has no station 
or terminal at either end of its said railway. It is the physical con- 
nection of thèse two roads near the terminus of the Southern Paciiîc 
Company's line at the foot of Jefferson street, and the exchange of 
freight, that is sought to be enforced by the order of the commission. 

Counsel in their brief and argument attack the vahdity of the act 
of the législative assembly of Oregon creating the Railroad Commis- 
sion upon many grounds, but I am not disposed to examine thèse 
further than to say that after a very careful considération of the act in 
gênerai in a former case I was led to the firm conclusion that it was 
inimical neither to the fundamental law of the state nor to the commerce 
clause of the fédéral Constitution. Oregon R. & Navigation Co. v. 
Campbell et al. (C. C.) 173 Fed. 957. 

Beyond thèse objections, however, it is especially urged that sec- 
tions 23 and 27 of the Oregon act of 1907 (Laws 1907, pp. 75, 82), 
are obnoxious to the commerce clause of the national Constitution 
(article 1, § 8), and consequently that the order of the commission di- 
rected against the Southern Pacific Company as it respects both the 
requirement of physical connection between the two roads and the 
exchange of freight is Hkewise invalid and of no effect. I will examine 
this contention. 

[ 1 ] Preliminarily I should say that it is argued that Interstate Com- 
merce Act Feb._4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901, 
p. 3154), is a législation by Congress upon the same matter, and covers 
the whole subject, and that, Congress having occupied the field, the 
State is excluded f rom enacting législation pertaining to the same sub- 
ject-matter. This vievv, however, loses sight of the fact that Congress 
sought to regulate Interstate commerce only, while the state légis- 
lation is in relation to intrastate commerce. Between the two subjects 
there is a well-recognized and clear distinction, so that the point is 
not well taken. 

[2] Section 23 of the state commission act provides that : 

"AU railroads shall, at ail points of connection ci'ossiugs or intersection 
with the roads of otlier railroads, uuite tUerewitU in establishing and 
maintaining suitable platforms and station hoiises for tlie couvenience 
of passengers desîring to transfer from one road to the other ; and for the 
transfer of passengers. hagga.ge or freight, whenever the same shall be 
ordered by the railroad commission ; and shall, when ordered bj' it, beep 
sucli dépôt or passenger house warnied, lighted, and opened a reasonahle 
time before the arrivai, and until after the departure, of ail trains carrying 
passengers ; and said niilroads shall stop ail trains at said dépôts for the 
transfer of passengers, baggage and freight wheu so ordered by the com- 
mission. SucU railroads whose roads so connect or intersect shall, when 
ordered by the commission, so unité and connect the tracks of the several 
roads as to permit the transfer of cars from the traclc of one to that of the 
other. The expense of constructiug and maintaining such station houses, 
platforms and track connections, shall be paid by such railroads in such 
])roi>ortions as may be flxed by tlie commission, in tlie event such railroads 
do not agrée between themselves as to the apportionment tliereof." L,aws 
1907, p. 75. 
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And section 27 that : 

"AU railroads shall afïord ail reasonaWe, proper aud equal facilities for 
the interchaiige of traffic betvveen thelr respect ive liiies for forwarding 
and deliverins passengers and property, and shall traiisfer, switcli for a 
reasonable compensation, and deliver wltliont discrimination or unreason- 
able deJay any freight or cars, loaded or empty, destined to any point on 
its track or any connection lines ; provided, that precedence over other 
freight shail be given to live stock and perishable freight. ïhe commis- 
sion shall hâve control over private traeks in so far as the sauie are iised 
by common carriers, in connection with any railroad for the transporta- 
tion of freight, in ail respects the same as though such traeks were a 
part of the track of said railroad." Laws 1907, p. S2. 

As it pertains to section 23, Laws 1907, p. 75, it would seem that its 
opération and effect are in aid of interstate commerce. It manifestly 
affords added facilities for a less restrained and freer interchange of 
ail kinds of commerce pursuing its course along the lines and over the 
routes of thèse two roads, whether it be denominated interstate or intra- 
state. So regarding the requirement that the two companies connect 
their lines of transportation, it is in no wise a régulation of commerce 
within the meaning of the Constitution. Such is the holding of the 
United States Suprême Court in an analogous case. Wisconsin, etc., 
R. Co. V. Jacobson, 179 U. S. 287, 295, 21 Sup. Ct. 115, 118, 45 h. Ed. 
194. "A State," says the court, "may furnish such facilities or direct 
them to be furnished by persons or corporations within its limits with- 
out violating the fédéral Constitution." There can be no difficulty in 
the practicai application of the requirements of the section. 

[3] As much cannot be predicated of section 27. The requirement 
there is that ail railroads shall switch for a reasonable compensation, 
and deliver without discrimination or unreasonable delay, any freight 
or cars, loaded or empty, destined to any point on its track or any Con- 
necting lines. The terms of the section are so broad in their scope as 
imperatively to include interstate as well as intrastate commerce, and 
the exchange of ail kinds of freight is mandatory upon ail Connecting 
railroads. The order of the commission is amply as broad as the act. 

The Constitution of Kentucky, § 213, requires that ail railroad com- 
panies organized under the laws of that state or doing a railway busi- 
ness therein shall receive, transfer, deliver, and switch empty or loaded 
cars, and shall move, transport, receive, load, or unload, ail the freight 
in car loads or less quantities, coming to or going from any railroad, 
transfer, or belt line, with equal promptness and dispatch, and without 
any discrimination ; and shall so receive, deliver, transfer, and trans- 
port ail freight as above set forth from and to any point where there 
is a physical connection betvveen the traeks of said companies. This 
clause came under scrutiny of the fédéral court in Central Stockyards 
Co. V. Louisville & N. R. Co., 118 Fcd. 113, 55 C. C. A. 63, 63 h. R. A. 
213, and it was held that a state is without power to compel a railroad 
Company to transfer cars of live stock to a Connecting road at a point 
of connection within the state, where the shipment was received in an- 
othcr state, which rendered it interstate commerce. Thus it was de- 
termined that, if the Constitution required the transfer and delîvery 
from one railroad company to another within the state of articles or 
commodities of interstate commerce, it could not stand. On appeal to 
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the Suprême Court, that court passed over any construction of tlie Con- 
stitution, and disposed of the case on the ground that one railroad, 
having its own stoclcyards in a city, could not be required to accept live 
stock from other states for deUvery at the stockyards of another rail- 
road in the same city. Central Stockyards v. Louisville, etc., Ry. Co., 
192 U. S. 568, 24 Sup. Ct. 339, 48 L. Ed. 565. Another case came up 
between the same parties, based upon a like state of facts, in the state 
courts of Kentucky. It was there determined that it was not the pur- 
pose or intendment of the state Constitution to regulate commerce be- 
tween the states, but that the requirement for the exchange and switch- 
ing of cars and freight was a police régulation, perfectly valid and 
proper for exercise by state authority without encroachment upon na- 
tional powers. The clause alluded to was further construed as not to 
require one railroad company to deliver its own cars to another for 
further transportation. L,ouisville & N. R. Co. v. Central Stockyards 
Co., 133 Ky. 148, 97 S. W. 778. This case came under review of the 
Svipreme Court on writ of error, and was reversed by that court, prin- 
cipally on the ground that the Constitution of Kentucky, as construed 
by the state court, requiring a delivery and transfer by a railroad com- 
pany of its own cars was a taking of property without due process of 
law, and therefore contrary to the fourteenth amendment of the na- 
tional Constitution. Louisville, etc., R. R. Co. v. Stockyards Co., 212 
U. S. 132, 29 Sup. Ct. 246, 53 L. Ed. 44. The court, however, ex- 
pressed surprise that the state court should hâve decided that the 
judgment appealed from did not deal with commerce among the states, 
and further indicated that it should hâve to hold the provision in ques- 
tion of the state Constitution void, as applied, if it followed the con- 
struction given to it by the state court. While, therefore, not deciding 
that the clause was void and inoperative as requiring transfer and 
delivery of interstate commerce, the court left the strongest intimation 
that such would be the holding were it directly called upon to détermine 
the question. So it is the sweeping requirement of section 27 in my 
opinion învades the domain of interstate commerce, and the order of the 
state commission under it is likewise obnoxious to the commerce clause 
of the fédéral Constitution. 

It follows that the bill of complaint for an injunction states a good 
cause for such relief, and the temporary injunction heretofore issued 
should be continued. Such will be the order of the court. 

[4] I am not to be understood as holding the entire act to be void 
and inoperative — very far from it — as the remainder of the act may 
stand as valid and operative without the provisions of section 27. 



WILLIAMS V. MOLTHER et al. 
(Circuit Court, N. D. New York. Aprll 27, 1911.) 

1, Commerce (§ 18*) — Navigable Waters or the United States. 

The St. Lawrence river, Lake Ontario, Niagara river, Lake Erie and 
Détroit river are waters of the United States, and Congress lias the con- 
stitutlonal power to regulate commerce thereon. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 18.*] 

•For other cases see same toplo & § numbee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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2. PiLOTs (§ ù") — LicEN SES— Régulations— Validitt. 

A rnle of the board of supervising inspectors that no original llcense 
as pilot shall be issued to one who bas net had 3 years' expérience in tlie 
deck department of entimerated vessels adopted under Rev. St. U. S. § 4405, 
(U. S. Comp. St. 1901, p. .3017), authorizing tbe supervising inspectors to 
establish régulations to carry ont tbe provisions of tbe statutes for tbe 
régulation of steara vessels, and approved by tbe Secretary of the Treas- 
ury, will be adjudged reasonable and enforceable, in the absence of any 
évidence that expérience in the declv department of one or more of the 
vessels named is not a necessary qualification for a pilot. 

[Ed. Note. — For other cases, see Pilots, Dec. Dig. § 5.*] 

3. PiLOTS (§ 5*) — Régulation— LiCENSE.s. 

The right to a license as a i)ilot is not an inhérent right in the citizen, 
but Congress inay require that pilots in toastwisG commerce shall bave a 
license granted by the in.'ii)ectors of the United States, and may provide 
that the board of supervising insiiectors shall make rules which shall 
hâve the force of law when approved by the Secretary of the Treasury. 

[Ed. Note. — For other cases, see Pilots, Dec. Dig. § 5.*] 

Suit by Frank R. Williams against John Molther and another, local 
inspectors of steam vessels. Bill dismissed. 

Frank R. Williams, in pro. per. 
George B. Curtiss, for défendants. 

RAY, District Judge. On the 28th day of December, 1908, the com- 
plainant, Williams, made written application to the défendants as in- 
spectors for a license to act as pilot, master, etc., on vessels under 
100 tons from Ogdensburg to Détroit on the St. Lawrence, Lake 
Ontario, Niagara river, Lake Erie, and Détroit river. In his application 
he set forth his qualifications as follows : 

"I salled my own large row and sail boat between Lake Ontario to 
helow Alexandria Bay, 1875 ; sailed single handed, Steam Yacht 'Aluriel,' 
Racine to Chicago, and about vicinity, 1880; greatest amount of single 
handling Steam Yacht 'Vixen' on Niagara River, BufCalo Harbor & Canals, 
1894, Sometimes alone or with owners Farelady & lady friends, also with 
owner & friends, Taught Navigation & piloted their first trip over llcensed 
route 2 freshly licensed pilots on above, Sailed Niagara River, Buffalo Har- 
bor & Canals, several seasons on charter yachts as Engineer, 1892-8 ; Sailed 
Great Lakes as Bngineer; Sailed 1000 Island District & seasons as Engineer 
on charter boats, 1898 ; One season Lesse & Master of charter Steam 
Yacht 'Little Mac' from Clayton, 1902; Hâve State Master & Pilot License 
for certain lakes and Rivers ; Also U. S. Motor boat license 15 tons ; Also 
U. S. Engineers license 14th issue, 1908 ; Sailed alone Motor Boat length 
Onondaga Lake, Piloted Motor boat Oswego Canal, Oneida River & Lake. 
Brought Motor Boat Albaiiy via Cohoes to Syracuse." 

This application failed to show that the said applicant for a license, 
Frank R. Williams, had had three years' expérience in the deck depart- 
ment of a steam vessel, motor vessel, sail vessel, or barge consort, 
and on the trial of this action it is conceded by the complainant, Wil- 
liams, that at the time he made such application he had not had the 
three years' expérience required by sections 42 and 46 of rule 5 re- 
lating to licensed officers of the gênerai rules and régulations pre- 
scribed by the board of supervising inspectors of the United States 

*For other cases see same toplc & § numebk in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexes 
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made and adopted iinder section 4442 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 3037). 

Sections 42 and 46 of rule 5 read as follows : 

"42. No original license as secoud-class pilot sliall be issned to any person 
who Las not had three years' expérience in the deck department of a 
steam vessel, motor vessel, sail vessel, or barge consort. ïlie local inspectors 
shall, before grauting a license as sei/ond-elass pilot, satisfy tbemselves 
that the applicant is qualified to steer ; iirovided, that on the Mississippi 
and tributary rivers one year of siich required expérience must bave been 
in the pilot house as steersuian. 

"46. No original license for pilot of any route shall be issued to any 
I)erson, except for spécial license for steamers of 10 gross tons and niider. 
who has not served at least three years in the declc department of a steamer. 
motor vessel, sail vessel, or barge consort, oue year of which expérience 
must hâve been obtained within the three years next preceding the date 
of application for license, which fact the insiiectors may require, when 
l)racticable, to be verifled by the certiflcate, in writiug. of the liceused master 
or pilot under whom the applicant bas served, such certiticate to be filed 
with the application of the candidate." 

The défendants refused to give said Williams an examination for 
a license or the license for the reason he had not had such expérience, 
and based their action on said sections of rule 5 of the said régulations. 

The complainant, Williams, concèdes that such régulations had been 
made, but contends that as matter of law the said régulations required 
an arbitrary expérience, and that such régulations are not authorized 
by the statute, and are invalid for the reasons that the same, in so far 
as they require such expérience, are not warranted by the statute, and 
that such a régulation was not within the intent of Congress and 
hence is not the law, and that such régulation is not a necessary, use- 
ful, and appropriate régulation, and that the same is not applicable 
to such a person as the complainant having the qualifications set f orth 
in his application, and that such régulation is a deprivation of citizen's 
rights and is unconstitutional. 

Section 4405 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 3017) "Title 52, Régulation of Steam Vessels. 
1. Inspection," provides as follows: 

"The supervising inspectors and the supervising inspeetor gênerai 
shall assemble as a board once in each year, at the city of Washington, 
District of Columbia, on the third Weduesday in January, and at such other 
times as the Secretary of the Treasury shall prescribe, for joint consultation, 
and shall assign to each of the supervising inspectors the limits of territory 
within which lie shall perform bis duties. The board shall establish ail 
necessary régulations required to carry out in tlie most effective manuer the 
provisions of tliis title. and such régulations, wben approved by the Secre- 
tary of the Treasury, shall hâve the force of Ia^v■. The supervising inspeetor 
for the district embracing the Pacifie coast shail not be under obligation, 
to attend the meetings of the board oftener than once In two years ; but 
when he does not attend such meetings he shall make his communications 
thereto, in the way of a report, in such mauner as the board shall prescribe." 

It is conceded that the supervising inspectors and the supervising 
inspeetor gênerai assembled for consultation, etc., and established, 
among others, the régulations above quoted. This section of the Re- 
vised Statutes provides that such régulations when approved by the 
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Secretary of the Treasury "shall hâve the force of law." It is con- 
cédée! that thèse régulations to which attention has been called were 
approved by the Secretary of the Treasury. As seen, title 52 of the 
Revised Statutes relates to the régulation of steam vessels, and 
chapter 1 relates to inspection. Chapter 2 of the same title relates to 
the transportation of passengers and merchandise. Section 4438 (page 
3034) provides that the board of local inspectors sliall license and 
classify the masters, chief mates, engineers, and pilots of ail steam 
vessels, and that it shall be unlawful to employ any person or for any 
person to serve as pilot on any steamer who is not licensed by the 
inspectors, and section 4442 provides as follows : 

"Whenever aii.v persoii claiming to be a skillfiil pilot ot .steiiiii vesxeïs 
offers hiinself for a lieense, the inspectors shall uiake diligent iiiquiry us to 
his eliaracter and merits, and if satisfied, froni pei'sonal exaraination of tlie 
applicant, witli the iiroof that he offers tiu'.t he possesses the reqiiisite knowl- 
edge and skill, and is trustworthy and faitliful, they shall grant him a license 
for the terni of one year to pilot aiiy .«iieh vessel within the limits lireseribed 
in the license ; but such license shall be snsjiended or revoked npon satisfactory 
évidence of négligence, unskillfulness, inattention to the duties of his station, 
or intempérance, or the willful violation of any provision of tins title." 

I do not see how it can be held that the régulations 42 and 46 are un- 
constitutional or unnecessary or inappropriate. Nor do I see how it 
can be held that the régulations operate to deprive a citizen of his 
rights. 

[1] The waters mentioned by the complainant in his application for 
a license are vv'aters of the United States which are common higlnvays 
of commerce, and I do not think it can be denied that the Congress 
of the United States has the constitutional power to regulate commerce 
on such waters. 

[2] The complainant does not deny that Congress may enact a law 
requiring the pilots to be licensed before acting as such. He concèdes 
this power by applying for a license. What he does deny is that a duly 
constituted board of officers may fix an arbitrary terni of service in a 
particular line of duty as a qualification. The board of supervising 
inspectors has determined that to carry out the provisions of title .52 — 
that is, the régulation of steam vessels navigating the -waters of the 
United States, which are common highways of commerce — in the most 
effective manner, and in licensing pilots of steam vessels on such 
waters, it is necessary that the pilots licensed hâve certain qualifications. 
Among the quahfications required are requisite knowledge and skill, 
trustworthiness, and faithfulness. Section 4442 says that the inspect- 
ors shall inquire as to the character and merits of the applicant, and 
that they are to be satisfied that he possesses the requisite knowledge 
and skill. Under the provisions of section 4405 the board of super- 
vising inspectors has said that "requisite knowledge and skill" includes 
expérience in the deck department of a steam vessel, motor vessel, sail 
vessel, or barge consort. That board has also said that in its judg- 
ment three years' expérience is necessary to give the requisite knowl- 
edge and skill to a pilot on the waters in question. Can it be doubted 
that Congress itself might hâve determined by law that no license 
should be granted a pilot on a steam vessel navigating the waters of 
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the United States unless he had had three years' expérience in the deck 
department of a steam vessel, motor vessel, sail vessel, or barge con- 
sort? The power and duty of determining what expérience and quali- 
fications a pilot shall hâve has been conferred upon thèse inspecter s. 
May they say that an applicant for a pilot's license must hâve had three 
weeks' or three months' expérience in the deck department of the ves- 
sels named? If so, why may they not say three years' expérience is 
essential? Is a court better able to détermine the qualifications of a 
pilot than thèse inspectors ? 

It is not one of the constitutional rights of the citizen to hâve a 
license granted him to act as pilot, master, and mate correspondingly 
of a steam vessel, or in either capacity on the navigable waters of the 
United States, unless he possesses the requisite knowledge and skill. 
The position of pilot is one of great power and responsibility. The 
licensed pilot has many lives and large property interests in his hands, 
and I see nothing unreasonable in fixing a standard of qualifications 
up to which the applicant must measure as a condition of receiving a 
license. It would hâve been the duty of the inspectors to grant an 
examination to the applicant, Williams, had it not appeared as he now 
admits that he does not possess the knowledge and skill required by 
the board of supervising inspectors. The rules and régulations adopted 
say that the pilot, before being licensed, must bave the knowledge 
and skill gained by three years' expérience in the deck department of 
a steam vessel, motor vessel, sail vessel or barge consort. This applies 
to first-class pilots, second-class and spécial pilots. Sections 41 and 42, 
rule 5. 

Who is to détermine the knowledge and skill required of a pilot if 
not the inspectors, and how are they to détermine whether or not he 
possesses it if they bave no standard ? Under our civil service laws we 
bave standards up to which the applicant for public position must 
measure. In our school affairs we bave standards of acquirement and 
expérience in teaching up to which the candidate must measure before 
being licensed to teach in certain positions. The granting of licenses 
to practice law hâve been made conditional on two or three years' 
actual expérience in the law office of a practicing attorney. Congress 
itself has not prescribed the qualifications of a pilot, but has committed 
the power and duty of prescribing such qualifications and determining 
whether or not an applicant for a Hcense possesses them to the in- 
spectors. 

In Olsen v. Smith, 195 U. S. 332, 344, 25 Sup. Ct. 52, 55 (49 U 
Ed. 224), the Suprême Court of the United States said: 

"It remains only to consider the contention based upon the fourteenth 
amendment and the anti-trust laws of Congress. The argument is that the 
right of a person who is compétent to perform pilotage services to render 
them is an inhérent right guaranteed by the fourteenth amendment, and 
that therefore ail state régulations providing for the appointment of pilots 
and restricting the right to pilot to those duly appointed are répugnant 
to the fourteenth amendment. But this proposition in its essence simply 
dénies that pilotage is subject to govenmieutal control, and there- 
fore is foreclosed by the adjudications to which we hâve previously referred. 
The contention that beeause the eommlssioned pilots hâve a monopoly of 
the business, and by comblnation among themselves exclude ail others from 
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rendering pilotage serrlces, Is also but a déniai of the authorlty of the 
State to regulate, since If the state bas the power to regulate, and in so dolng 
to appoint and commission, those who are to perform pilotage services, It 
must follow that no monopoly or comblnation in a légal sensé can arise from 
the fact that the duly authorized agents of the state are alone allowed to 
perform the duties devolvlng upon them by law. When the propositions 
Just referred to are considered in their ultimate aspeet they amount simply 
to the contention, not that the Texas laws are vold for want of power, but 
that they are unwise. If an analysis of those laws justified such con- 
clusion — which we do not at ail imply is the case — the remedy is in Con- 
gress, in whom the ultimate authority on the subject is vested, and cannot 
be judieially afforded by denying the power of the state to exercise its 
authority over a subject concerning which it has plenary jMjwer until Con- 
gress has seen fit to act in the premises." 

[3] This, of course, settles the proposition that the right to a license 
as pilot is not an inhérent right in the citizen. Hère Congress has 
acted and has required that pilots in the coastwise commerce of the 
United States shall hâve a hcense granted by the inspectors of the 
United States, and has also provided that the board of supervising 
inspectors are to make rules and régulations which shall hâve the force 
of ïaw when approved by the Secretary of the Treasury. The rules 
and régulations referred to hâve been established, and so far as com- 
plained of relate to the qualifications of pilots. It appears from the 
application of the complainant that he has an engineer's license, and 
has had some expérience as an engineer and some expérience in run- 
ning a yacht and motor boat, etc. I do not think a court should or can 
in the face of this congressional action say that the régulations re- 
ferred to are unwarranted by the statute. No amount of expérience as 
engineer on a steam vessel navigating the Great Lakes and River St. 
Lawrence would qualify a man to act as pilot on those waters. No 
amount of expérience in running a rowboat or vessel of light draught 
or small sail vessels on the river and lakes mentioned would qualify a 
person to act as pilot on one of the larger steam vessels navigating 
those waters. 

In Atlee v. Packet Company, 21 Wall. 389, 22 L. Ed. 619, it was 
said : 

"(5) A constant and familiar acquaintance with the towns, banks, trees, 
etc., and the relation of the ehannel to them, and of the snags, sand bars, 
sunken barges, and other dangers of the river as they may arise, is essentia;! 
to the character of a pilot on the navigable rivers of the interlor ; this class 
of pilots being selected, examined, and licensed for their knowledge of the 
topography of the streams on which they are employed and not llke 
océan pilots, chiefly for their knowledge of navigation and of charts, and 
for their capacity to uuderstand and follow the compass, take reckonings, 
make observations, etc. 

"(6) Hence a pilot, who, though engaged for many years in navigating 
a part of the Mississippi, had not made a trip over that part for fifteen 
months previously to one which he was now making, and from Ignorance of 
Its existence ran his vessel against a pier which had been built in the river 
since he had last gone up or down it, was held to be in fault for want of 
knowledge of the pier. He was also held in fault for hugging, in a 
dark night, the shore near where he knew the mill and boom of a rlparian 
owner were, and against a pier connected with which he struck, when the 
current of the river would hâve carried hlm into safe and deep water 
further eut." 

189 F.— 45 
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ït is well known that navigation of the St. Lawrence river and the 
Great Lakes is difficult and dangerous. The pilot in thèse waters, 
especially, as in ail coastwise navigation, should possess a thoroiigh 
familiarity with headiands, points, lights, rocks, channels, towns, depth 
of water, etc., and the régulations adopted require actual service for 
three years in the deck department where a practical knowledge of 
tBese things may be acquired bef ore a license as pilot will be granted. 
I think the régulation and requirement not only wise, but necessary 
and reasonable, as well as lawful. It would be an arbitrary rule or 
régulation to say that no license as pilot shall be granted to a deaf or 
dumb or blind person, but who shall say that because arbitrary the 
supervising board of inspectors has no power to adopt it? So a 
régulation stating that no person shall be licensed as a pilot until he 
has reached the âge of 21 years, or 25 years, would be arbitrary, but 
will a court intervene and say that such a régulation is unlawful and 
beyond the power of the board of inspectors to make and enforce? 
So long as expérience in the deck department gives knowledge and 
skill, and so long as pilots are required to possess knowledge and skill, 
it seems to me that in determining whether or net an appHcant for a 
pilot's license possesses the requisite knowledge and skill, the board of 
inspectors has the right to say that three years' expérience in the deck 
department is necessary, and that no court has the right to say the 
requirement is unreasonable or unnecessary. I do not think the in- 
spectors are bound to actually examine ail corners. They hâve the 
right to prescribe preliminary expérience and qualifications so long as 
they act reasonably and fairly. If, before a gênerai examination is had, 
the applicant admits that he has not had the necessary expérience, such 
gênerai examination is unnecessary, as the required knowledge and 
skill is wanting. I think the application itself is to be considered as 
a part of the examination. 

No évidence has been ofïered in this case showing or tending to 
show that expérience in the deck department of one or more of the 
vessels named in the rules mentioned and complained of is not a neces- 
sary qualification for a pilot. 

There will be appropriate findings and a decree dismissing the bill 
of complaint, but without costs. 



TIIB MINNESOTA. THE STDRA. 

(Di.striet Court, S. D. New York. February 28, 1911.) 

Collision (§ 81*) — Sïkam Vessels Meeting in Fog — Steamer without 
WnisïLE. 

The steamsliip Minnesota, wlien proceeding down the New .Tersey coast 
from New York in a dense t'og, came into folUsion witli the steaniship 
Sidra on the opposite course. When the Minnesota left port her steam 
whistle was so out of repair that it could not be used, and she was com- 
pelled to use a foa; liorn, which was sounded about e^ery minute. She 
was proceeding ai hait' speed, which was 7 miles an hour, when she heard 
the fog signais of the Sidra ahead and stopi)ed her englues, but did not 
reverse. The Sidra on hearing a single blast of the fog horn of the Min- 
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nesota ahead, whicli, under article 15 (c) of the International Rules (Act 
Aug. 19, 1890, c. 802, 26 Stat. 320 [U. S. Comp. St. 1901, p. 2868]) shoxild 
hâve Indifated a sailing vessel on the st'arboard tack moving toward the 
eastward, stopped, but after waiting a minute and hearing no further 
signal proceeded at slow speed, but on agaln heiiring the fog boni 
reversed, and gave alarin signais, the collision foUowing alniost at once. 
Held, that the Minnesota was unseaworthy at the eoinmencenient of the 
voyage for want of an efficient whistle, which fault, togetber with her 
failure to reverse at once on hearing the Sidra's signal ahead, rendered 
her liable for the collision ; that the Sidra was not clearly chargeahle 
with contribntory fault in not reversing sooner, having been misled by 
the signal of the Minnesota. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 157-166; Dec. 
Dig. § 81.* 

Signais of meeting vessels, see note to Ttie New York, SO C. C. A. 630.] 

In Admiralty. Suit by Alexander Jaggs, as master of the steam,shi]i 
Minnesota, against tlie steamship Sidra, and cross-libel against the 
Minnesota. Decree against the Minnesota. 

Harrington, Bigham & Englar (Howard S. Harrington, advocate), 
for the Sidra. 

Wallace, Butler & Brown (James K. Symmers, advocate), for the 
Minnesota. 

HOLT, District Judge. Thèse are two actions, upon a libel and 
cross-libel, to recover damages for a collision between the steamers 
Sidra and Minnesota, at a point ofï the coast of Nevi' Jersey about 
27 miles south by west from the Scotland L,ightship, on March 1, 1910. 
The Sidra is a British vessel of 2,033 registered net tons, 322 feet 
long. The Adinnesota is a Norwegian vessel of 813 registered net 
tons, 230 feet long. The Sidra was proceeding on a voyage from 
Matanzas to New York, and the Minnesota on a voyage from New 
York to Port Antonio. The collision occurred in a dense fog. The 
witnesses put the distance at which an object could be seen in it at 
from 300 to 600 feet. The vessels were on opposite courses, the Sidra 
heading north by east, and the Minnesota south by west. The col- 
lision occurred at 3:20 p. m. by the Minnesota's time, and at 2:53 
p. m. by the Sidra's time. The Minnesota had left her pier in Brook- 
lyn that morning at 10 :30 a. m. While going down the bay, it was 
observed that her steam whistle was out of order. This is admitted 
by the captain and officers of the Minnesota. Capt. Egmond, master 
of the Dutch steamer Surinam, which happened to be at anchor near 
the West Bank Light in the lower bay when the Minnesota passed out, 
testified that as she passed he heard the Minnesota try her. whistle six 
or seven times, and then noticed that it was broken, that it made 
a little hissing sound, which he said could be heard only a little over 
a ship's length. After leaving the Scotland Lightship, and before 
the fog shut in, the captain of the Minnesota told the mate to tell 
the engineer to take down the whistle and see what was the matter 
with it, and to hâve the fog horn up on the bridge ready in case 
there should be fog. The fog horn was accordingly brought up on 
the bridge. At 2:45 p. m., according to the Minnesota's time, the 

*For other cases see same topic & § nl'Mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fog settled in thick. They tried the fog whistle, and found that ît 
was broken so that they could not use it, and from that time on the 
Minnesota proceeded at half speed, soundmg one blast on the fog 
hom at intervais of about a minute. The full speed of the Min- 
nesota was about 11J4 knots an hour. Her half -speed was about 
7 knots an hour. The Minnesota, at 3:15 p. m., according to her 
own time, heard the fog signais of a steamer apparently dead ahead. 
She stopped her engines and kept them stopped, while those in charge 
of her, including her lookout stationed on the forecastle head, Hstened 
for répétitions of the signal, which was heard twice again, also 
directly ahead. At 3:19 the Sidra came into sight, not over 300 feet 
away. The engines of the Minnesota were then reversed at full speed, 
her helm put hard aport, and three blasts of the fog horn blown. 
The collision happened in about three-quarters of a minute, about 
as near head and head as possible, the stem of the Minnesota meeting 
the Sidra a little to the port of the latter's stem. 

The évidence for the Sidra shows that she encountered thick fog 
that day at a few minutes after 8 a. m. She thereupon proceeded 
at a speed not exceeding 3^ knots an hour. She was approaching 
the New Jersey shore, and during the day frequently stopped to 
take soundings. Her fog whistle was blown about every 45 seconds. 
A compétent lookout was stationed on the forecastle head. Her 
engines were making about 20 or 22 révolutions per minute, as against 
56 at her full speed of 9 knots. While thus proceeding, a single blast 
of a foghorn was heard ahead. The Sidra's engines were immediately 
stopped. The captain assumed that the single blast of the foghorn 
indicated a sailing vessel on the starboard tack, in accordance with the 
requirements of article 15, subd. "c," of the International Rules. The 
wind was east or southeast, and one blast of the fog horn indicated a 
sailing vessel crossing the Sidra's course from port to starboard. 
The captain waited, with his engines stopped, a full minute with- 
out hearing any répétition of the supposed sailing vessel's signal. 
He concluded that she had passed across his course to starboard out 
of earshot, and started ahead again, proceeding at slow speed. About 
a minute later, the master of the Sidra heard another blast of the fog 
horn close ahead. He immediately ordered his helm hard aport, 
and his engines put at full speed astern, and sounded three blasts 
to indicate that he was backing. Practically simultaneously with his 
hearing the second fog horn blast, the Minnesota loomed out of the 
fog, and shortly afterwards the collision occurred. 

I think it entirely clear upon thèse facts that the Minnesota was 
at fault for the collision. Before she left the harbor of New York, 
it was apparent to ail on board that her steam whistle was unfit for 
use. She was therefore unseaworthy when she left port. A steam 
whistle in perfect order, capable of giving the signais required by 
the rules of navigation, is one of the most important articles of a 
steamer's equipment. It is as important as a compass or an anchor. 
In foggy weather, it is the only means permitted by the rules for 
giving information of a vessel's présence or of its approach to other 
vessels. The rules require that a steam vessel under way in a fog 
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shall Sound at intervais of not more than two minutes a prolonged 
blast on her whistle. Tiie only occasion on which a steam vessel can 
properly use a fog horn is stated in rule 15, subd. "c," that is, when 
shc is towing, or is a vessel employed in laying or picking up a 
telegraph cable, or is unable to get out of the way of an approaching 
vessel through being not under command or unable to maneuver as 
required by the rules. A fog horn is ordinarily used exclusively by 
sailing vessels. If the Minnesota's steam whistle had been in order, 
and the men in charge of the navigation of the Sidra had heard its 
blast ahead, they would bave had warning of a steam vessel approach- 
ing. Hearing one blast of a fog horn ahead, they had a right to 
infer that it was a sailing vessel on the starboard tack, crossing the 
Sidra's course from port to starboard. The Minnesota was clearly 
at fault for having put to sea with her steam whistle out of order, 
when her officers knew before leaving port that it was out of order. 
The use of the fog horn instead of the whistle was, in my opinion, 
the immédiate cause of the collision. 

I think that the Minnesota was also at fault for not reversing when 
she first heard the whistle of the Sidra ahead. The évidence is that 
when she heard the first whistle she stopped her engines, but she did 
not reverse or do anything further to stop the steamer. She had 
been going at half speed — about 7 knots an hour. She subsequently 
heard the whistle twice more without doing anything to stop the 
steamer, and it was not until she heard it the third time that she 
reversed her engines. As soon as she heard the first blast of a steam 
whistle directly ahead, in a dense fog, article 16 of the International 
Rules required that she stop her engines, and then navigate with 
caution until danger of collision was over. In m)' opinion, she was 
not navigating with caution when she simply stopped her engines and 
drifted on directly towards the steamer sounding the whistle ahead. 
As her own whistle was out of order, she had no means of notifying 
the Sidra that she was a steamer; and although her engines were 
stopped, she was under a headway on 7 knots an hour when they 
were stopped, and went drifting right on towards the coming steamer. 
I think she should hâve reversed as soon as she heard the first blast 
ahead. 

I can see no ground for criticising the navigation of the Sidra except 
upon the single point that, after she had once stopped her engines 
on hearing the fog horn ahead, and they had remained stopped for 
a minute, she started ahead again. The language of the rule is: 

"A steam vessel hearing, apparently forward of lier beam, the fog signal 
of a vessel the position of which is not ascertained shall, so far as the cir- 
cumstances of the case admit, stop her engines, and then navigate witli 
caution until danger of collision is over." 

In the opinion of the United States Suprême Court, in the case of 
The Umbria,_ 166 U. S. 404, 417, 17 Sup. Ct. 610, 615 (41 h. 
Ed. 1053) it is stated as follows : 

"The gênerai coneeusus of opinion in this country is to the effect that a 
steamer is bound to use only such précautions as will enable her to stop 
in time to avoid a collision after the approaching vessel comes in gight, 
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provided such approaching vessel is herself golng at the moderate speed 
regfuired by law. In a dense fog this might require both vessels to corne to 
a standstill untU the course of each was definlteîy ascertained. In a 
Ughter fog It might authorize them to keep thelr angines in sufficient motion 
to preserye their steerage way." 

The rule undoubtedly does not state that the vessel must be stopped. 
It States that the angines must be stopped, but undoubtedly, if the 
subséquent navigation with caution required by the rule nécessitâtes 
that the vessels should corne to a standstill until the course of each 
is definitely ascertained, that must be done. Judging in the light 
of the resuit, it would undoubtedly hâve been better for the captain 
of the Sidra to hâve waited some time longer before starting ahead, 
although, in my opinion, it is doubtful whether even that would hâve 
averted the collision, since the Minnesota, coming on at a speed of 
about 7 knots an hour, did not stop her engines until she heard the 
Sidra ahead, and did not reverse until the Sidra came in sight. But 
I think that it was natural for the captain of the Sidra, having waited 
a full minute, and hearing no further blast from the fog horn ahead, 
to assume that the schooner had passed to starboard. At ail events, 
the fundaniental faults of the Minnesota are so marked, and the 
question whether the Sidra was in fault in starting ahead after stop- 
ping for a minute is so doubtful, that the entire blâmé for the col- 
lision should be place.d upon the Minnesota. 

My conclusion is that there should be a decree for the libelant in 
the suit by the master of the Sidra, and a decree dismissing the cross- 
libel in tlie suit by the master of the Minnesota, with the usual référ- 
ence to compute the damage. 



ELECTRIC SMELTING & ALUMINDM 00. ^r. CARBOEUNDUM CO. 

(Circuit Court, W. D. Pennsylvania. November 24, 1900.) 

No. 10. 

1. Patents (§ 317*) — Sum for iNKaiNoiatENT— Injunction. 

In a suit for infringement of a patent, although Infrlngement is found 
and an accounting ordered, tt>e court bas power to refuse an injunction 
If the faets are such that it would be inéquitable to grant it. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 559-565; Dec. 
Dig. § 317.*] 

2, Patents (§ 317*) — Suit pob Infeinoement— Injonction— Discbetion of 

COUET. 

Défendants were the sole manufact'urers of carborundum, having built 
up an extensive business, and having a large and expensive plant with 
maehlnery built for that spécial work. Thelr product was also protected 
by a patent, but In its manufacture they used a process of smeltlng by 
eleotrlc current which was held to infringe complalnant's patent, and 
without the use of such process their plant eould not be operated. Their 
use of it was entered into in good faith, and without knowledge that it 
was an infrlngement. Held that, whlle complainant was entltled to a de- 
cree for an injunction and an accounting, iuasmuch as It was not in com- 
pétition with défendant as a manufacturer and could be fully compen- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sated in damages, the injunction would be witlibeld on the givlng of a 
bond by défendant to secure the payment of sueli profits and damages 
as eomplainant might recover. 

[Ed. Note. — For other cases, see Patents, Cent. Big. §§ 559-5(55 ; I>ee. 
Dlg. § 317.* 

Grounds for déniai of pi'eliminary injunctions in patent infringenient 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. TS.i.] 

In Equity. Suit by the Electric Smelting & Alumintiin Company 
against the Carborundum Company. On settlement of clecree for 
eomplainant. 

C. M. Vorce, for eomplainant. 

Thomas W. Bakewell and George H. Christy, for défendant. 

BUFFINGTON, District (now Circuit) Judge. In this case the 
Circuit Court of Appeals, reversing the lower court, heîd the re- 
spondent infringed claims 1, 2, and 4 of the process patent of Cowles, 
No. 319,795, but had not infringed either claim 1 or 2 of the apparatus 
patent in suit. 102 Fed. 618, 42 C. C. A. 537. That court further 
said : 

"The decree of the Circuit Court Is reversed. with directions to enter a 
decree for the eomplainant in accordance with this opinion, but vvithout 
costs heretofore ineurred to either party." 

It is now moved to enter a decree, and varying forms of proper 
decrees hâve been submitted by counsel. Apart from the instructions 
of the court above as to decreeing the validity of the patent in ques- 
tion, the infringement of its recited claims and the disposition of 
the costs, I am of opinion that the duty of passing on and deter- 
mining the form of the decree in other respects is one which the 
higher court impliedly relegated to this court. So regarding it, I 
now proceed to its settlement. 

[1] Ordinarily such decree is for an accounting, and an injunc- 
tion foUows as matter of course, unless there are cogent reasons 
for departing from such course. That an injunction may be refused, 
even when there is a decree for an accounting, and the patent is still 
in life, the adjudicated cases in this circuit settle. In entering a final 
decree in Rumford v. Hecker, Fed. Cas. No. 12,134, 2 Ban. & A. 

386, where an injunction was ordered, Judge Nixon stated the gên- 
erai rule thus : 

"Courts hâve the power to withhold it (the injunction), and usually will 
do so, in those cases where by granting the injunction, tliere seems to be 
more danger of producing an irreparatile injury to the défendant, than 
of preventing it on the part of the eomplainant." 

On final hearing in Dorsey v. Marsh, Fed. Cas. No. 4,014, 6 Fish. 

387, it was held that, while eomplainant was entitled to a decree, 
it should be so framed as not to subject the respondent to any avoid- 
able loss. In that case, to which référence is made hereafter, an 
injunction was refused, conditioned if security was entered. Other 
cases in this circuit showing the exercise of this power, under the 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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peculiar facts of each case, are Sanders v. Logan, Fed. Cas. No. 
12,295, 2 Fish. Pat. Cas. 167 (Mr. Justice Greir) ; McCrary v. Penn- 
sylvania Canal Co. (C. C.) 5 Fed. 367; Ballard v. City of Pittsburgh 
(C. C.) 12 Fed. 783. "We think thèse cases," says Mr. Justice Brown, 
then District Judge, in Consolidated Roller Mill Co. v. Coombs (C. C.) 
39 Fed. 805, "may be regarded as establishing a rule in the Third 
circuit somewhat at variance with those existing in most of the 
others." The power of withholding an injunction in a proper case 
being assured, we next inquire whether the facts of this case justify 
its présent exercise. 

[2] After very thoughtful considération and with a due regard, as I 
view it, to the rights of ail parties, I hâve reached the conclusion that 
whiie a decree should be entered for an accounting and an injunction, 
the latter should be a conditional one. The facts of this case are excep- 
tional and are therefore a law unto themselves. The respondent lias a 
large plant built and adapted for the manufacture of carborundum. The 
machinery and apparatus were likewise built for that spécial work. 
It is respondent's sole business, and in that article and its varions 
applications they hâve built up a large trade and extensive use. In 
building up its business and in constructing its plant they hâve ex- 
pended between $400,000 and $500,000. They are the sole makers of 
carborundum, the complainant never having embarked in that busi- 
ness. Carborundum bas corne into extensive use as an abrasive in 
différent industries — many of the large railroad Systems, the two 
large air-brake companies, and is almost exclusively used in the granité 
polishing of this country and Scotland. It is manufactured under 
a patent of the United States which will not expire for some 10 
years. In that patent, record page 765, the respondent's assignor was 
granted a claim for "the within described product being silicide of 
carbon, SiC," which is the chemical name of carborundum. In smelt- 
ing silica and carbon to produce carborundum the respondent, by the 
décision of the court, hâve used a smelting process invented by 
Cowles and inf ringed the recited claims of his patent. The case 
therefore présents the exceptional condition that the respondent can 
only run its plant to make carborundum by using the Cowles process, 
and Cowles cannot, so long as the carborundum patent stands as an 
exclusive grant, which is its présent position, smelt silica and carbon 
to produce carborundum. The resuit, therefore, of a stoppage of 
thèse Works is the sudden cutting off of the supply of carborundum 
to many industries. This resuit, while important in itself, is not, 
however, the impelling one with us. It is its effect on the two parties 
to this litigation. An injunction would bring no gain to the com- 
plainant, would not transfer to it the benefit of the business now 
built up in carborundum, would not relieve it from compétition, for, 
as we hâve seen, it is not engaged in its manufacture. On the other 
hand, such injunction would disintegrate and destroy an existing 
business, built up at the cost of time and large expenditure, would 
render idle and practically valueless a large plant of specialized ma- 
chinery and equipment and throw eut of employment a hundred and 
fifty men for whom there is no other carborundum works in which to 
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seek employment. Moreover, it is alleged, and we are convinced 
such is the case, that the stoppage of thèse works by injunction means 
financial ruin to the respondent company. Indeed, if the course now 
urged by the complainant be adopted, it would seem net alone that no 
benefit wouid be conferred on it, but that the source from which alone 
it could expect to recover its decree in accounting would be swept 
away. The reasons adduced for the exercise of this strong arm of 
the court's power are stated in the complainant's brief as follows : 

"It is also asserted that an injunction will uot benefit tbe complainant, 
but this is pure assumption. In point of fact an injunction is of great 
value and indeed of suprême importance to the complainant. Business rea- 
sons forbid the spreading npon record ail the facts which make an injunc- 
tion of prime importance to the complainant ; some of them were disclosed in 
the oral argument, but many other weigUty reasons exist which could be 
stated if circumstances permitted." 

The reasons advanced at the argument were that respondent's re- 
fusai to corne under license encouraged others to contest the Cowles 
patent and made licensees unwilhng to pay royalties. Whatever may 
hâve been the effect of the respondent's contesting of this patent 
heretofore, I fail to see how the issue of a conditional instead of an 
unconditional injunction In this case could now afïect other users of 
the process. The patent bas been sustained, and its validity and the 
fact of its infringeinent are now being decreed by this court. The 
spécial form of relief applicable to the facts of this particular case 
cannot afïect the relations of other alleged infringers or licensees. 
Moreover, the fact that there are other licensees under this patent 
would seem to minimize the difficulty that often arises in thèse cases, 
viz., where the patentée has retained the entire monopoly of his 
patent. Then, too, regard is to be had in this case to the fact that the 
respondents, while they hâve been decreed infringers, do not stand 
before this court in the light of wanton, reckless ones. They had a 
patent for a new article of manufacture, the art of commercial elec- 
tric smelting was comparatively new. It was an intricate one, and 
its subtleties were such as to render possible wide divergencies of 
view, as to its précise limits and methods, while this litigation was 
in progress. In the meanwhile the respondent has manufactured its 
patented article, has secured its use in many arts and industries, and 
has built up a large trade. In so doing it has entered a field no one 
else was occupying. It is not therefore the case of a willful and 
deliberate entry by an infringer into compétition with an established 
business and introducing compétition against a patentée entitled to 
a monopoly in such business field, but it is the use in good faith of 
the Cowles process in a branch of industry which the patentée was 
not then and has not since occupied. By the décision of the court 
it now transpires that such use was unlawful. In such case if full 
compensation and réparation can be afiforded the patentée by a money 
équivalent, why should it not be donc instead of resorting to the 
grave alternative of closing the plant by injunction with ail its need- 
lessly ruinons results ? If the question of which were the wiser course 
were new, I would incline to the former as better for both complain- 
ant and respondent. But the question, as I view it, is not new. 
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Changing the names and business of the parties I find an insistent 
précèdent in the strikingly similar case of Dorsey v. Marsh, supra, 
decided by Judge McKennan than whom f ew men were the equal in a 
wise and just disposition of questions of discrétion. 1 follow his 
language in disposing of this motion: 

"The complainant Is entltled to a decree; but It ougbt to be so framed 
as not to subject tbe défendant to any avoidable loss or injury. The 
complîiinant Is not a manufacturer of carboruudum, so far as appears, and 
will be adequately protected by the payment of a 3ust compensation for 
the use of the Cowles invention. The détendants hâve an extensive establish- 
ment, and a large capital In It for the manufacture of curborunduni, and 
seem to bave conducted their business under the Impression that it was 
no Invasion of the rights of others. A sudden stoppage of it would be 
disastrous to them, and would not benetit the complainant. 

"A decree will therefore be entered for an injunctlon and an accounting; 
btit no lujunction will issue until the further order of thls covft if the 

défendant, within r days froni the date of this decree, file a bond in 

such suîn and amount as this court may approve. to secure to the complainant 
the profits and damages which it may nltimately be decreed to pay." 



LOEti'E et al. v. CALTFORXIA STATB FEDERATION OF I/ABOR et al. 
(Circuit Court, N. D. Callfornla. July 25, 1911.) 
No. 13,764. 

1. lN,TUNCTioN (§ 191*) — Perpétuation. 

Complainants are entitled to hâve a temporary Injunctlon made per- 
pétuai, where the évidence on final hearlng sustains the showing made to 
obtain the temporary injunctlon. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dlg. S 410; Dec. 
Dig. § 191.*] 

2. COUBTS (§ ."îeS*) — FEDERAL COURTS— JUBISDICTION. 

In aduilnistering their équitable jurisdiction, fédéral courts do not 
administer the laws of the stnte In which they sit. except so far as local 
statutes apply; décisions of the state courts belng only persuasive. 

[Ed. Kote.— For other cases, see Courts, Cent Dig. |§ 950-971; Dec. 
Dig. § 3C5.*] 

3. INJUNCTION (§ 101*) — BOTCOTTS— CONSPIRACT— INDIVIDUAL KESPONSIBILITT. 

It is no défense to suit to restraiu a boycott that défendants acted 
Btrictly under the rules of their trade union. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. §§ 174, 175; 
Dec. Dig. § 101.*] 

In Equity. Eill by Dietrich E. Loewe and others against the 
California State Fédération of Labor and others. Decree directed. 

Francis J. Heney and John A. Wright, for complainants. 
James G. McGuire and E. T. Barrett, for respondents. 

VAN FLEET, District Judge. This is a bill in equity to re- 
strain the respondents from the further prosecution of an unlawful 
conspiracy to destroy the trade and business of the complainants 
through the instrumentality of a boycott. The facts of the case, as 
disclosed by the bill and affidavits of the parties, will be found very 

•For other cases aee same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r' indexes 
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fully and elaborately stated in an opinion filed by Judge Morrow on 
motion for an injonction pendente lite (139 Fed. 71) and need not be 
hère repeated. 

[1] A careful review of the record submitted on final hearing dis- 
closes that the facts as there stated are in ail material respects fully 
sustained by the évidence taken before the master; and, under those 
circumstances, it must be held, as contended by complainants, that the 
principles announced in that opinion as the basis of the order s^rant- 
ing the preliminary injunction become the law of the case in this court, 
and fix the right of the complainants to hâve the injunction made per- 
pétuai. That ruling- was not, as claimed by respondents, a purely 
tentative one, like an ex parte order granting a temporary restraining 
order. It was a ruling made in response to an order to show cause, 
and after a full hearing of the prima facie case made by the sworp bill 
and the affidavits of both parties ; and, the showing then made being 
fully sustained by the évidence on the final hearing, the ruling be- 
comes conclusive, excepting only on review by an appellate court. 

[2] The proposition, now for the first time advanced by respond- 
ents, that under the facts stated in the bill this court never had juris- 
diction to enjoin the respondents, is based upon an erroneous concep- 
tion of the law. That proposition is, in substance, that while the case 
was properly brought in this court, by reason of diversity of citizen- 
ship of the parties, no fédéral question is involved or stated, and that 
the court is therefore simply administering the laws of the state; 
that under the décisions of the Suprême Court of this state the acts 
for which respondents are sought to be enjoined are held to be within 
the légal rights of labor organizations, and are not subject to be re- 
strained by the courts ; and, consequently, that the temporary injunc- 
tion issued herein was without right and void from the beginning. 

Assuming that this objection can be said, in any proper sensé, to 
raise a question of jurisdiction, and without conceding that the déci- 
sions of the state court are to the efïect stated, the fallacy of respond- 
ents' proposition lies in the fact that in the administration of their 
équitable jurisdiction the fédéral courts are not, as assumed, ex- 
cepting so far as affected by local statutes, administering the laws of 
the state in which they sit, but are administering the law as applica- 
ble to ail the States. And in applying the gênerai principles of equity, 
such as alone are involved in this controversy, they détermine for 
themselves what those principles are, untrammeled by diflfering déci- 
sions of the state tribunals. While the reasoning of a state court in 
determining such a question is always to be regarded with respect, 
and will be followed, if persuasive of a correct statement of the law, 
it is in no sensé conclusive or binding upon a fédéral court. 

The opinion of Judge Morrow in granting the preliminary injunc- 
tion in this case will be found to be fully in accord, in so far as perti- 
nent, with the principles announced by the Suprême Court in the case 
of Loewe v. I.awlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, a 
case originating out of the same labor controversy which gave rise to 
the présent suit, and involving largely the same essential facts; the 
bill in fact being almost an exact replica of the one filed in this case. 



716 189 FEDERAL REPORTER 

While that was an action, in forni, to invoke tlie protection of tlie 
anti-trust act of July 2, 1890, c. 647 (26 Stat. 209, c. 647 [U. S. Comp. 
St. 1901, p. 3200]), known as the "Slierman Act," many of the gên- 
erai considérations there stated hâve application to tiie présent case; 
and it is conceded in respondents' brief that, if the court has juris- 
diction hère, the language of tliat case is broad enough to cover the 
acts hère involved. 

[3] Lastly, if the suggestions of counsel at the oral argument were 
intended to advance the idea that the individual défendants are pro- 
tected from tlie conséquences of their acts by the fact that they were 
acting strictly within the rules and régulations of their organization, 
the obvious answer is that the Constitution and laws of the country are 
still paramount to the rules of any private aggregation of men, and 
it is .to those laws that we must look in determining whether the rights 
of one citizen hâve been violated by the acts of another. 

It follows, from thèse considérations, that the complainant is en- 
titled to a final decree making the temporary injunction heretofore 
granted permanent ; and a decree to that efïect may be prepared, grant- 
ing a perpétuai injunction against the défendants included within the 
preUminary writ. 



GEETSCHMANN v. FIX et al. 
(District Court, W. D. New Yorlc. June 1, 1911.) 

1. Admiralty (§ 21*) — Deatii— State Law. 

In proceediiigs in admiralty for causing deatli by négligence, the remedy 
is derived from the state statute giving the right of action to the next of 
kiu. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 218 ; Dec. Dig. 
% 21.*] 

2. Admiralty (§ SI*) — Death— Contributoey Négligence. 

In a llbel in admiralty for the death of a passenger, contributory nég- 
ligence is a valid défense. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 301-305; 
Dec. Dig. § 31.*] 

3. Shipping (§ 166*) — ^Wbongful Death— Négligence— Contributory Nég- 

ligence. 

In a llbel In admiralty for the wrongful death of a passenger, libelant 
must afflrmatively prove that the owners of the vessel were négligent, 
whereby their décèdent was killed, and also that décèdent was free from 
contributory négligence. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 166.*] 

4. Shipping (§ 166*) — Death oh Passenger— Proximate Cause— Contributo-: 

RY Négligence. 

A steamer left her dock with a barge in tow to which was attacbed a 
yawl made fast to the stern of the barge by a fîve-foot Une. A deek hand 
remained seated in the yawl until the boat arrived at an island where he 
left the yawl and stood on the barge near the Une. Subsequently he went 
forward on the barge to get water, and, while doing so, décèdent, who was 
intoxicated, hauled the yawl to the stern of the barge and boarded her, 
without knowledge of the master. The deck hand, on returning, ordered 
décèdent out of tiie yawl, and, in his attempt to do so, décèdent slipped or 



•For other cases see same topic & § humbbk in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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stumbled and was precipitated Into the river. His companion, also In the 
yawl. grabbed him, but could not retain his hold, and, in spite of prompt 
efforts at a rescue, he was drowned. Held, that decedent's contributory 
négligence was the proximate cause of his death, and not the failure of 
the steamer to comply with Inspeetor's Rule 8, § 4, providing that every 
barge carrying passengers in tow, and engaged in excursions, shall be sup- 
plied with two yawl boats one of whicli must be manned and towed in 
such a manner as to best afCord prompt relief in case of accident or disas- 
ter, aud that the owners of the steamer were therefore not liable for dece- 
dent's death. 

[Ed. Note. — For other cases, see Shipping, Cent. Pig. § 551 ; Dec. Dlg. 
§ 166.*] 

Libel in personam by Wilhelmina Gretschmann, as administratrix 
of the estate of Fred L. Gretschmann, deceased, against Frank F. Fix 
and another. Dismissed. 

Farrington & Farrington, for libelant. 
White & Stanley, for respondents. 

HAZEL, District Judge. This is a proceeding in personam to re- 
cover damages for neghgently causing the death of hbelant's intestate. 
The proofs show that the décèdent, Fred L. Gretschmann, was 
drowned on August 8, 1909, in conséquence of his fall into Niagara 
river from a yawl boat made fast to the stern of the barge Lottie 
Koerber, which was lashed alongside and in tow of the steamer 
Henry Koerber, Jr. The barge and steamer, of which respondents 
are the owners, had on board a large number of excursionists bound 
on a pleasure outing, and the décèdent, a youth, was of the party. 
The lifeboat was attached to the barge by a five-foot line, and at the 
time the vessels started on the trip she was manned by a deckhand 
named Finn, who remained seated in her until the arrivai at Grand 
Island, where he left his position on account of the heat of the sun 
and stood on the barge near the line of the yawl boat. Subsequently 
he went forward on the barge to get a drink of water, and, while doing 
so, the décèdent voluntarily hauled the lifeboat to the stern of the 
barge and boarded her. Another excursionist had preceded him and 
taken a seat in the lifeboat. The steamer was proceeding at the rate 
of eight miles an hour. Neither the entry of the men into the lifeboat 
nor their présence therein was known to the master of the steamer. 
Immediately upon the return of the deckhand Finn, who had been 
absent four or five minutes, he and several members of the excursion 
party called to the men to come out of the lifeboat, and in his attempt 
to do so the décèdent slipped or stumbled and was precipitated into the 
river. His associate in the lifeboat quickly grasped him, but was 
unable to retain his hold, and the décèdent, in spite of prompt efforts 
to effect a rescue, was carried away by the entrent in the river and was 
drowned. The décèdent was intoxicated. There were no defects 
in the construction of the lifeboat or the oarlocks, or the manner in 
which such boat was fastened to the stern of the barge. 

The libelant predicates liability upon the owners of the barge and 
steamer on the ground principally that the vessels failed to comply 
with the provisions of section 4, rule 8, of the rules and régulations 

•For other cases see same topic & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the Boârd of Supervising Inspectors, which, omitting imniaterial 
parts, reads as f ollows : 

"Bvery barge * * « carryiug passengers In tow and engaged in excur- 
sions sliall be supplied witli two yawl boats, * * * one of wbicli boats 
must be manned and towed in such manner as to best afford prompt relief 
in case of accident or disaster." 

[1, 2] In proceedings in admiralty for causing death by négligence 
the remedy is derived from the state statute which gives the right of 
action to the next of kin, and concededly the common-law doctrine 
of . contributory neghgence has appUcation to the facts under consid- 
ération. 

[3] Hence it must be affirmatively shown that the respondents, 
owners of the vessels, were négligent as a resuit of which the injury 
was sustained, and, furthermore, that the décèdent was free from 
contributory négligence. Robinson v. Détroit & C. Navigation Co., 
7Z Fed. 883, 20 C. C. A. 86; The A. W. Thompson (D. C.) 39 Fed. 
115 ; The City of Norwalk (D. C.) 55 Fed. 98. 

[4] Giving force and effect to this rule it is difficult to perceive how 
the libelant may be permitted to recover herein. It is impossible to 
say that the décèdent would not hâve entered the lifeboat if it had 
been properly manned. It is idle to indulge in any spéculation as to 
what would hâve occurred if the deckhand Finn had remained on the 
life boat or if the decedent's associate had not first taken a seat therein. 
It is thought impossible to détermine that the fatality was due to any 
other cause than the voluntary and obviously négligent act of the dé- 
cèdent in placing himself in the lifeboat — a dangerous place. He 
clearly had no right or license to enter it even though it was unat- 
tended. His stumbling or slipping while in the act of leaving the boat, 
as a resuit of which he fell into the river, was the conséquence of his 
initial négligent act. The asserted négligence of the respondents in 
failing to hâve a man in the lifeboat at the précise time the décèdent 
boarded her was not the direct cause of the drowning. The absence 
from his post of the man appointed to man the yawl boat was not the 
approximate cause of the regrettable occurrence. His absence was 
not an invitation to the décèdent to draw the boat to the stern of the 
barge and seat himself in her, as she obviously was not provided for 
such use. Neither the master of the steamer nor any one in charge of 
the barge had warning of the decedent's intentions, and they could 
not be expected to hâve anticipated them. The Supervising Inspectors' 
rule was not designed to prevent passengers from negligently entering 
the yawl boat; its primary purpose is to assist in relieving or rescuing 
passengers who might fall overboard and to give relief in case of 
other accident or danger to those on board. It is quite true that in 
the exercise of proper précaution the lifeboat should hâve been hauled 
alongside the barge to hâve permitted the décèdent to alight, but the 
évidence does not show that the master knew of the intoxicated con- 
dition of the décèdent, or knew of his présence in the life boat, or of 
the temporary absence of the man charged with the duty of manning 
her. Upon the return of Finn to the stern of the barge, members of 
the committee in charge of the excursion, and who had nothing to do 
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with the navigation of the vessels, were directing and urging the dé- 
cèdent and his associate to leave the yawl boat, and it was upon com- 
pliance to such requests that the casualty occurred. The master of 
the steamer promptly reversed the steamer's engines and as quickly as 
possible brought the Hfeboat into service. The suddenness of the 
accident may well hâve disconcerted »those in charge of the steamer 
and barge, and allowance must be made for any delay or errors in 
judgment which are apt to occur in such a situation. The law does 
not require the same calmness, self-possession or control when immé- 
diate danger confronts us as is expected when the occasion is more 
normal. Lowery v. Manhattan Railway Co., 99 N. Y. 158, 1 N, E. 
608, 52 Am. Rep. 12. It is quite believable that if the man whose 
duty it was to remain in the lifeboat had remained there he would not 
hâve permitted the décèdent to corne aboard, but, in view of the facts 
showing that the direct cause of the accident was attributable to the 
deceased, any such omission is wholly insufificient to charge the re- 
spondents with liability. If the négligence of the décèdent had had 
nothing to do with the subséquent mishap a question similar to that 
in Haley v. Earle, 30 N. Y. 208 would be presented for décision. As 
it is, I feel bound to hold that the respondents were not négligent. 
The libel is dismissed. 



JAMES V. STANDARD OU. CO. OF NEW YORK. 
(District Court, S. D. New York. June 5, 1911.) 

SHIPPINO (§ 132*) — ^C.\BRIAGE OF GOODS— ShOIÎÏ DeLIVERY— EVIDENCE. 

Whlle the statunient in a bill of ladiiig of the quantity of cargo re- 
ceived Is .strong prima facie évidence of such receipt, it is not eonclusive 
on the vessel owner : and where it is clearly shown tliat ail that was 
recelved was delivered, the owner cannot be held liable for a shortage 
because of an erroneous statenient in the bill of lading given by the 
ruaster. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 479-482; Dec. 
Dig. § 132.*] 

In Admiralty. Suit by Léonard F. James, as master of the steam- 
.ship Erroll, against the Standard Oil Company of New York. Decree 
for libelant. 

Convers & Kirlin (Charles R. Hickox, of counsel), for libelant. 
Burlingham, Montgomery & Beecher (Charles C. Burlingham and 
Robinson Leech, of counsel), for respondent. 

HOLT, District Judge. This is a libel filed by the master of the 
steamship Erroll to recover from the charterer an amount deducted 
from the freight, amounting to $760.71. The Erroll was chartered to 
the respondent for a voyage from the port of New York, first to 
Saigon, and then to Bangkok, for the carriage of a cargo of refined 
petroleum in cases, at the rate of 17 cents a case delivered. The bill 
of lading acknowledged the receipt of 145,229 cases of petroleum. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The évidence shows that 80,000 cases were delivered at Saigon, and 
64,565 cases at Bangkok, making a total of 144,565 cases delivered 
at both ports. The charterer deducted from the freight the value of 
664 cases, the différence between the 145,229 cases stated in the bill 
of lading and the 144,565 delivered, on the ground that 145,229 cases 
were put on the vessel, 664 of»which were not delivered. 

The proof satisfies me that a correct tally was taken of the number 
of cases delivered, both at Saigon and at Bangkok. The tally was 
taken by officers of the ship, and the delivery was made to lighters. 
The ship did not discharge at any wharf, and there was not any 
opportunity for any theft during the discharge. The proof also sat- 
isfies me that there was not any opportunity for the abstraction of 
any of the cases during the voyage, and the évidence is clear that 
ail the cases that remained in the ship, after the 80,000 were delivered 
at Saigon, were delivered at Bangkok. It follows, therefore, that the 
number of cases that was taken on board was the same as the number 
of cases delivered; that is, 144,565. The déduction from freight is 
based on the claim that there were 145,229 cases received on board. 
This is the number stated in the bill of lading, and the statement in 
the bill of lading of the number of cases received is strong prima 
facie évidence of such receipt; but it is not conclusive. The steamer 
was obliged to deliver only what it actually received, and her master 
had no power, under the fédéral authorities, to bind the owners by 
giving a bill of lading which contained an erroneous récital of the 
number of' cases received. 

It follows, therefore, that the assumption of the respondent that the 
récital in the bill of lading was correct is erroneous, that it therefore 
had no right to deduct from the freight the sum of $760.71, and that 
the libelant is entitled to recover that amount, with interest and costs. 
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O'FIELD V. ST. LOUIS, I. M. & S. RT. OO. 

(Carcuit Court of Appeals, Eighth CJircuIt August 21, 1911.) 

No. 3,500. 

Careiees (§§ 320, 347*) — Action for Injukt to Passenger— Condition of 
I'eemises— Question fok Jury. 

While plaintifC was waitlng for a train in a station on defendant's 
railroad in t'he evening, she had occasion to vlsit the water-closet, which 
was 150 feet from the station and reached over a platform exteuding 
along the track and beyond the building. Having been shown the way 
by another passenger, plaintifC was passing along such platform, wheu 
she fell off and was injured. Held, that évidence that the night was 
very dark, and that the platform was inadequately lighted, if at ail. was 
sufficient to require tlie submission to the Jury of tlie question of defend- 
ant's négligence and 1 reich of duty, and of plaintiff's contributory négli- 
gence, especially in view of a state régulation requiring such places to be 
well lighted, where required by the convenience of passengers. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. §§ 320, 347.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Action at law by EHza O'Eield against the St. Louis, Iron Mountain 
& Southern Railway Company. Judgment for défendant, and plain- 
tiff brings error. Reversée!. 

J. Wood Glass and W. H. Kornegay, for plaintifif in error. 
W. E. Hemingway, Eovick P. Miles, and Thos. B. Pryor, for de- 
fendant in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. Mrs. O'Eield purchased a ticket of the 
agent of défendant company at Claremore, Okl., for a short trip on 
the railroad. While waiting for the train at the station on the 
evening of November 22, 1908, she had occasion to resort to a water- 
closet, and, not knowing where it was located, inquired of a woman 
who was also waiting for a train. The latter undertook to show her. 
The station was on the west side of the tracks of the road fronting 
thereon 108 feet. The closet was about 150 feet further south, and 
its only approach from the waiting room for white passengers was 
over the platform of the station, between it and the tracks. Plain- 
tif? and her companion started out from the waiting room, went south 
over the p'atform as far as the dépôt extended, and then, while on 
her way over the other 1.50 feet to the closet. at a point immediately 
south of the dépôt, where local freight was nsually loaded into and un- 
loaded from wagons which backed up there, she fell off the platform 
and hurt herself. For injuries alleged to hâve been received by her 
resulting from this fall, she sued the company. A verdict was ren- 
dered for the défendant by order of the court, and plaintiff prosecutes 
error. 

Two acts of négligence are charged in the complaint: That the 
company failed to hâve the way to the closet over the platform lighted, 

**'or other cases see same topio & § ncmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
189 P.— 46 
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and failed to hâve a guard rail along the platform where she fell. 
The trial court held that the évidence supported neither charge. Clare- 
more was a tovi'n of about 2,500 inhabitants, and défendant maintained 
a dépôt there of considérable pretensions. Its common-law liability to 
keep its approaches and places to which passengers are invited in a 
reasonably safe condition was emphasized by a régulation of the 
Corporation Commission of the state of Oklahoma requiring ail build- 
ings to be well lighted within waiting rooms and outside, where the 
convenience of passengers required it, and that ail closets and toilet 
rooms, either in the dépôt building or outside, should be kept well 
lighted. The closet in question in this case was a convenience pro- 
vided by the défendant company, to which passengers were impliedly 
invited to resort, and on well-recognized principles it was the duty of 
the company to exercise ordinary care that it and the approaches to 
it .should be maintained in a reasonably safe condition. 

Did it discharge this duty, or, rather, was there any substantial 
évidence that it did not discharge it? Without entering upon any 
detailed analysis of the testimony, it suffices our présent purpose to 
say that there was substantial évidence to the efïect that the night 
in question was vefy dark ; that the platform leading f rom the wait- 
ing room to the closet was inadequately lighted, if at ail; and that 
the plaintiff was unable to see any considérable distance before her 
as she tried to find her way to the closet. This, we think, was entirely 
sufficient to hâve warranted a submission to the jury of the question 
whether the défendant exercised ordinary care for the safety of its 
patrons. Whether there was any négligence in not maintaining a 
railing along the side of the platform where plaintiff fell is more 
doubtful. The desirability of loading local freight into and out of 
wagons without embarrassment, and the gênerai practice of other 
roads not to maintain such railings at stations along their Unes similar- 
ly situated, would tend to négative any négligence in this particular. 
Certainly, if the platform had been adequately lighted, the plaintiff 
would readily hâve observed the way to her destination, and it would 
hâve been manifest carelessness on her part if she had strayed so far 
out of the way as to hâve fallen where she did. 

Our conclusion is there was substantial évidence tending to show 
that the only proximate cause of plaintifï's injury was the failure 
to properly light the platform. Some contention is made that plain- 
tiff was guilty of contributory négligence, but the facts already 
stated disclose that there was ample évidence to go to the jury on that 
issue. 

The judgment is reversed, and the cause reraanded for a new trial. 
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THOMPSON V. CHICAGO, M. & ST. V. RY. CO. 

(Circuit Court of Appeals, EiglitU Circuit. July 27, 1011.) 

No. 3,577. 

1. Carriers (§ .320*) — Action Fon Injury to Tasserger— Questioxh for Jury. 

iCvidence eonsidei'ed. In au action by a passenger to rceover from a rail- 
road conipuny for an injury received by falling wlieu leavins a car in 
tUe niglit, alleged to bave been due to an accumulation ot snow and iee 
on the platforni and stei», and lield sufficient to refiuire the subniission 
to the jury of the questions whetlier there was sucb accumulation, and 
also whether, if so, it was due to the negliKence of the couipauy. 

[Ed. Note. — For other cases, see Carriers, I>ec. Wg. § .320.*] 

2. Carriers (§ 347*) — Injury to Pa.ssen(;eb— Contributoby Négligence. 

That a passenger, injured by falling on the icy steps of a car froni 
which he was alighting In the nlghf, was carrying a grip in each hand, 
belonging to ladies in his charge, instead of holding to the railing with 
one hand, eannot he said to constitute contributory négligence as matter 
of law. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1346-1397; 
Dec. Dig. § 347.*] 

3. Négligence (§ 1*) — Définition. 

Négligence consists In the failure to do vvliat a reasonable and prudent 
person would ordinarily bave doue under the cireumstances of the situa- 
tion, or doing what such a person under the existing cireumstances 
would not hâve done. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 1 ; Dec. Dig. 
«1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-4763; 
vol. 8, pp. 7720-7731.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action at law by Charles W. Thompson against the Chicago, Mil- 
waukee & St. Paul Railway Company. Judgment for défendant, and 
plaintifï brings error. Reversed. 

Wm. H. Hallam, for plaintifï in error. 

F. W. Root and Nelson J. Wilcox, for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. Plaintifï was a passenger on 
one of the defendant's trains, which left Minneapolis at 6:05 on the 
evening of February 15, 1910. He rode upon the train to Farmington, 
where" it was necessary for hini to leave the train and await a later 
train from St. Paul throngh Farmington to Mapleton, plaintiiï's des- 
tination. He arrived at Farmington some time between 7 and 8 
o'clock in the evening on the train which left Minneapolis. The train 
from St. Paul, though due to leave St. Paul at 6:20, did not arrive at 
Farmington until about midnight. He boarded this train at Farming- 
ton, and upon reaching Mapleton, in attempting to leave the car, 
slipped and fell, and allèges that he received certain injuries from 

"For other cases see aame topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such fall. The cause of the fall is alleged to be tlie slippery condition 
of the platform and steps of the car, upon which snow and ice had 
accumulated. Upon the trial, at the close of ail the évidence, the 
court directed a verdict for the défendant, basing the ruling upon the 
fact that, from the undisputed évidence, plaintiff was guilty of con- 
tributory négligence. Plaintifï brings the case hère by writ of error. 

The correctness of the ruling of the court, directing a verdict for 
the défendant, dépends upon the considération of two questions : 
(1) Under the évidence, could it properly be said, as a matter of law, 
that défendant was not guilty of négligence? (2) Under the facts, 
was plaintifï, as a matter of law, guilty of contributory négligence? 

[1] The alleged négligence upon the part of the défendant was 
permitting the platform and steps of the car to be in a slippery con- 
dition by reason of the accumulation of snow and ice, thus rendering 
it dangerous for passengers in leaving the car. The testimony dis- 
closes that, during the afternoon of the 15th of February, before the 
train left Minneapolis for Farmington, it snowed, turning into sleet, 
but had ceased storming and was growing very cold, at the time the 
train left Minneapolis. It does not appear to hâve been storming at 
Farmington, while plaintiff was there awaiting the train from St. 
Paul which he was to take for Mapleton. The testimony of plaintifï 
and several witnesses was that there was, at the time of the arrivai 
of the train at Mapleton, an accumulation of snow and ice upon the 
platform and steps of the car ; that he slipped and fell while attempt- 
ing to descend the steps in leaving the car. The testimony of the 
conductor of the train, as a witness on behalf of défendant, was that 
the platform and steps were free from snow and ice. The car in 
which plaintiff rode was a vestibule car, and the end at which the 
passengers left the car was coupled to an ordinary smoking car, 
which was not vestibuled. The conductor, however, testified that the 
vestibule was always kept closed while the train was in motion, and 
that snow could not very well drift into the vestibule from the open 
end of the smoker. 

It was for the jury to détermine, from the conflicting évidence, 
whether there was, upon the platform and steps of the car, an ac- 
cumulation of snow and ice which rendered it slippery and danger- 
ous to passengers in alighting from the car. From the évidence ît 
appears that Farmington was 26 miles from St. Paul; that the train 
which plaintiff took from Farmington to Mapleton was due to leave 
St. Paul at 6 :20 in the evening, but did not arrive at Farmington until 
about midnight. It was a passenger train, consisting of three cars, 
a bageage car, smoking car, and the vestibule coach upon which 'plain- 
tiff rode. While it does not appear from the évidence what the 
schedule running time over the 26 miles between St. Paul and Far- 
mington was, from the v^ell-known opération of passenger trains, 
we are justified in assuming that it was not from 6:20 in the evening 
until midnight, but that this train either did not leave St. Paul on 
time or was delayed for some reason on the way. If there was an 
accumulation of snow and ice upon the platform and steps of the 
vestibule coach, as the jury would be justified in finding, and if, as 
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the conductor says, the vestibule doors were always kept closed while 
the train was moving, and that snow and rain could not well drift 
in from the open end of the smoking car, then it is apparent that 
such accumulation of snow and ice upon the platform was the resuit 
of the vestibule doors being left open before the train started from 
St. Paul, or at some point intermediate between St. Paul and Farming- 
ton, where the train was delayed. The circumstances in this respect 
were within the knowledge of the défendant company, and no attempt 
was made to explain them. We think the évidence was sufficient to 
submit the question to the jury, not only as to whether or not the 
platform and steps contained an accumulation of snow and ice, but 
whether such accumulation of snow and ice upon the platform and 
steps was due to the négligence of the défendant company. 

[2] It appears that the plaintiff on this trip was accompanied by 
his wife and the wife of his business partner. The train arrived 
at Mapleton about half past 2 o'clock in the morning. It was a dark 
night and plaintiff took the two grips belonging to the ladies, one in 
each hand, and started to leave the car, and just as he was leaving 
the platform, to descend by way of the steps, he slipped and fell. 
When the doors of the vestibule car are open, a rod is let down by 
the side of the door, to keep it open, and this rod also may be used 
as a handrail by passengers. It is urged that plaintiff was guilty 
of contributory négligence in attempting to descend from the car 
with a grip in each hand, knowing the slippery condition of the plat- 
form and steps. 

[3] Négligence, as defined by the Suprême Court, consists in "the 
failure to do what a reasonable and prudent person would ordinarily 
hâve donc under the circumstances of the situation, or doing what 
such a person under the existing circumstances would not hâve donc." 
Railroad Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506. It cannot be 
said, as a matter of law, that an ordinarily prudent person would not 
do as plaintiff did^attempt to leave the car with a grip in each hand, 
instead of making two trips over the slippery platform and steps. 

We think the évidence such that the question of négligence on the 
part of the défendant, and contributory négligence upon the part of 
plaintiff, should hâve been submitted to the jury, and that the court 
erred in directing a verdict for the défendant. 

The judgment is reversed, with directions to grant a new trial. 



MINOT et al. y. SNAVELT. 

(Circuit Court of Appeals, Eighth Circuit. August 21, 1911.) 

No. 3,512. 

Carriers (§ 318*) — ^Action tob Négligence— Sufficienct of Evidence. 

Evidence held to sustain a verdict flnding ttiat tbe deatii of a passen- 
ger in an elevator in defendant's building was caused by tlie négligence 
of the operator In starting the elevator when deceased was steppiug out 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 318.*] 

•Foi other cases gee same toplc & { mvmbïb In Dec. & Am. Dlgs. 1907 to date, t Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action at law by Elizabeth R. Snavely against Lawrence Minot 
and Charles Francis Adams, 2d, as trustées. Judgment for plaintiff, 
and défendants bring error. Affirmed. 

Cyrus Crâne (O. W. Pratt and Lathrop, Morrow, Fox & Moore, on 
the brief), for plaintiff s in error. 

M. A. Fyke (James H. Richardson and E. L. Snider, on the brief), 
for défendant in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. This was an action by the défendant in 
error, a widow, to recover damages for the deatli of her husband, 
alleged to hâve been occasioned by the wrongful act or négligence of 
the défendants. They were the owners of an office building in Kansas 
City, Mo., in which they operated elevators for the convenience of their 
tenants and others having business with them. In 1908 plaintiff's 
husband was descending in one of thèse elevators, and in attempting 
to alight therefrom at a certain floor was caught in the doorway and 
crushed and killed. The particular act of négligence relied on by 
plaintiflf was that while the door of the elevator was open, and while 
her husband was stepping out, the operator in charge started or per- 
niitted the elevator to start suddenly downward, and that the de- 
ceased, without fault on his part, was caught and crushed. 

The plaintiff produced évidence tending to sustain the issue tendered 
by her, and the défendants produced évidence tending to show that 
the deceased attempted to push back the door after it had been nearly 
closed by the operator, and undertook to leave the car while it was 
in motion. At the close of ail the évidence the défendants' counsel 
requested the court to instruct the jury to find a verdict in behalf 
of the défendants. This request was denied, and the jury found a 
verdict for the plaintiff. The only assignment of error is that the 
trial court erred in not giving the instruction requested. 

It is not denied that there was évidence of at least one witness 
tending to establish the contention of the plaintiff ; but we are asked 
to critically dissect this testimony and compare it with that given by 
others, and as a resuit to say that it was incredible. This we can- 
not do. Such is the peculiar province of a jury. By reason, how- 
ever, of the earnest contention of défendants' counsel, we hâve made 
a patient and careful examination of ail the évidence in the case, 
with a view of ascertaining whether there was either any substan- 
tial évidence of négligence on the part of the défendants' agent in 
charge of the elevator or whether there was conclusive évidence of 
contributory négligence on the part of the plaintiff's husband. No 
good can corne in attempting an analysis of this testimony. Suffice 
it to say we hâve reached the conclusion that the testimony of ail 
the witnesses, the physical facts of the case, and the inferences fairly 
deducible therefrom reasonably warranted the verdict as rendered. 
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There was neither such conclusive évidence of proper care by dé- 
fendants nor such conclusive évidence of want of proper care by the 
<leceased as warranted the withdrawal of the case from the jury. 
The judgment is affirmed. 



KAÏIONAL ELECTiaC STGXALTXG CO. v. UNITED WIRELESS 
TELEGRAPII CO. 

(Circuit Court, D. Maine. Septenil^er 21, 1911.) 

No. &i3. 

1. Patents (§ ;:Î2S*) — VALiniTY and Ini-bingement — Wireless Telegbapii 

System. 

The Fessenden pateut, No. 706,7.'5(j, for a System of transmission of en- 
ergy by electromagnetic waves, with a closed circuit tuned to tlie fre- 
(jueney of the transmitted impulses and a current-operated wave-respon- 
sive device, diseloses patentalile invention in view of the prier state of 
the art of wireless telegrapUy, and is not anticipated by the device em- 
ploying a coherer or circuit doser vi'ith a System of tuniug, the object 
of v\-hlch was to secnre précision between the transmitter and a single 
receiver. and to enable the operator to adjnst tbe transmitter to receiv- 
ers at différent stations, nor by certain publications ; also, hcld infringed, 
as to clalms 6, &-12, 14, 19-21, 27-30, 32, 33, and 35. 

2. Patents (§ 69*) — Anticipation— Publication— Sufficiency. 

For a publication to constitute an anticipation of a patent, It must 
describe the invention in such full, clear, and intelligent tïrms as to en- 
able persons skllled in the art to reproduce the proeess or article without 
assistance from the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 84; Dec. Dig. 
% 69.*] 

In Equity. Suit by the National Electric Signaling Company against 
the United Wireless Telegraph Company. Decree for complainant for 
injunction and accounting as to certain claims, and dismissing the 
bill as to others. 

Francis W. H. Clay and Melville Church, for complainant. 
Philip Farnsworth and Verrill, Haie & Booth, for respondent. 
Woodman & Whitehouse, for receivers of respondent company. 

HALE,, District Judge. This suit in equity brings in question the 
validity and the infringenient by défendant of complainant's United 
States patent, No. 706,736, applied for December 15, 1899, and 
granted to Reginald A. Fessenden August 12, 1902, for inventions 
in wireless telegraphy. 

Nearly ail that the world knows about wireless telegraphy has been 
found out within the last 10 years. Its présent knowledge is small; 
but the method of opération commonly employed in the art is simple. 
The sending station consists of a wire high up in the air on a tall 
mast. It is like an insect's feeler, and is called an "antenna." It is 
electrically charged and discharged by an electric spark. Explosive 
waves then radiate in ail directions through the all-pervading sub- 
stance called ether, just as light is radiated from the sun. Thèse 

•For other cases see eame topio & § numbbb In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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waves proceed through space wîth the enormous speed of lîght, ap- 
proximately 186,000 miles per second. As they proceed through the 
ether, they strike a receiving antenna raised up in the air Hke a 
feeler causing impulses to run down the wire to the earth. An in- 
strument, interposed in this wire, causes an indicator to operate 
whenever an impulse passes, giving a signal by indicating dots and 
dashes. The device which responds to the waves striking the re- 
ceivirg antenna is called a "receiver." It gives information that a 
wave has arrived. It includes also a "detector," a device by which 
the electromagnetic waves cause the indicator to respond. Without 
such detector thèse waves cannot be seen nor heard nor felt. 

In Marconi Wireless Telegraph Company v. De Forest Wireless 
Telegraph Company (C. C.) 138 Fed. 657, in 1905, Judge Townsend 
has described the Marconi invention, and has given the history of 
the art up to that time. One of the complainant's witnesses, Dr. 
Kennellyy professor of electrical engineering at Harvard University, 
an authority on the subject of wireless telegraphy, sets out in an 
interesting way the condition of the art at the time of application 
for the patent in suit : 

"Thèse invisible electromiignctlc waves, upon which modem wireless teleg- 
raphy dépends, move ofE through f ree space with the enormous speed of light ; 
and this speed is hardly diminished by the présence of the atmosphère. They 
présent, however, ' many analogies to thèse more f amiliar waves of sound 
which are carried by the air, and which dépend upon the présence of the air 
for their transmission. Thus, the electromagnetic waves hâve a certain pitch 
or rate of vibration, lilve sound waves A vertical wire of given dimensions 
and tension has, like a harp string, a natural pitch, or rate of vibration cor- 
responding t'o its musical note. A sending mast wire at a wireless station 
has similarly a certain natural pitch or rate of vibration depending upon tlie 
length of the wire, the dimensions and distribution of the eondueting surface, 
and the distribution of any other conductors, such as colis, which may be 
Inserted in taie path of the wire. The electric&i pitch of such a sending mast 
wire is oommonly very hlgh, and it will eTiit hundreds of thousands or mil- 
lions of electrical vibrations per second ; whereas. a harp string will ordi- 
narily only émit hundreds or thousands of sonnd vihrations per second. The 
opération of electrifying the mast wire and then suddenly discharging It to 
ground by a spark across the gap corresponds eleetrically to plucUing the 
harp string. It sets it into vibration." 

He proceeds further to describe the receiving arrangements of 
the wireless telegraph System, as it existed at the date of the Fessen- 
den application. From his description it appears that the mast may 
be at any place within the sphère of influence of the sending station. 
This mast supports a wire insulated at the top where it may connect 
with the metallic surface, and is connected to the eondueting surface 
of the ground at the foot of the mast. In the receiving mast wire 
is inserted a wave detector, sometimes called a circuit doser or 
sensitive tube. At the time of the application for this patent it was 
more oommonly called a coherer, and its uses are fully pointed out 
by Prof. Kennelly: 

"This detector, as described In the Marconi spécifications, was essentially 
a gap or discontinuity in the electrical eondueting path of the receiving mast 
wire; but which was capable, on the passage of an electromagnetic wave 
of 'closing the circuit' of a local voltaic batlery, and a telegraph receiving 
instrument, connected to the tube by the branch wires. Prior to the passage 



NATIONAL ELECTRIC S. 00. V. UNITED WIRBLESS TEL. 00. 729 

of an electromagnetic wave this détecter, sensitive tube, coherer, or circuit 
doser would make a gap or open circuit, both in the path of the receivlng 
inast wire to tbe ground, and in fhe local circuit of the voltaic battery, the 
telegraph reoelving Instrument, and the wires. Consequently, the télégraphie 
recelving instrument would not respond, or would give no signal, beeause the 
local battery had its current eut o£E at the coherer. When, however, an 
electromagnetic wave passed by the mast and mast wire, it set up an electric 
impulse in the mast wire, tending to make a discharge from the latter to 
ground. This dischar?;e would be prevented by tlae gap in the coherer. This 
gap contained loose parficles of metallic powder lying in iinperfect electrical 
contact with each other. The electric impulse In the receivlng mast win? 
would, however, in trying to force Its way to ground through the coherer, 
build up an electric pressure or voltage at the gap contalning the powder. 
If this electric pressure or voltage was strong enough, It burst its way 
through the powder, and caused the iparticles of métal in the same to cohere, 
so as to form a good conducting patli, and autoraatically 'close the circuit' 
of the voltaic battery and telegraph instrument locally connected therewith; 
so that the telegraph instrument would indicate a signal. If, on the other 
hand, the electric impulse generated in the receiving mast wire ou the rtassage 
of the electric wave was not strong enough to burst through the powder and 
break down the electric dlscontinuity in the coherer, then the telegraph 
receivlng instrument in the local circuit failed to respond, and the wave 
went by undetected. In order to restore the coherer to ifs original sensitive 
condition and disconnected state, after the télégraphie instrument recorded 
a signal, automatic means are shown and described in the Marconi patent 
for agitating the coherer at the same moment that the telegraph instrument 
gives its click of signal réception." 

The electric waves referred to are often called "Hertz waves" or 
"Hertz oscillations," from the name of their discoverer, Heinrich 
Hertz. Judge Townsend describes the opération of thèse waves, 
and thus refers to the action of the coherer: 

"The powder in the tube, when in its normal condition, offers such an 
amount of résistance that the local-bal tery current will not pass through it. 
But when the high-frequency oscillations or waves fall upon it, and surge up 
and down the elevated conductors, they effect such a transposition in the 
arrangement of the grains of powder, in a nianner not entirely understood, 
as to weld them together, as it were ; the resuit of which is that the grains 
résolve themselves Info conduetive paths, and the current passing through 
them attracts the vertical arm of the relay, which, contacting with the two 
points below, permits the current to pass around tlirough the battery, to the 
telegraph instrument, which records the dash or dot as transmitted and 
recelved from the transmitting station. In order to prépare the powder In 
the tube for the transmission of another signal, tlie fllling must be shaken 
back into its noncondueting state. This is aceomplished by the trembler, 
which taps the tube, and causes the grains of powder to separate and return 
to their normal state of high résistance." 

It will be seen that it is only when high-frequency waves fall upon 
the powder in the tube while in its normal condition, and surge up 
and down the conductor, that the grains of powder in the tube are 
affected. The learned counsel for the complainant speaks of this 
action upon the coherer as "knocking down a door." He epitomizes 
the first idea relating to radiant wave telegraphy in the statement 
that a wave,_ snapped off from a vertical wire at one station, struck 
a similar wire at the receiving station and in passing to ground 
knocked down an obstruction normally interposed therein and also in a 
battery circuit, and allowed the battery current to produce a signal. 

The testimony indicates that the use of wireless telegraphy began 
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in the spring of 1897 when Marconi had shown how to get the great- 
est eflfect of the explosive wave, and how to quickly restore the 
coherer after it had been broken down. He made the high potential 
wave as high as possible, and devised automatic means to replace the 
stopper, the door in the path of the wave, and battery current, after 
the wave had knocked it down. Sir OHver Lodge had also described 
the use of the coherer. Its action was such that the wave either gave 
a strong indication, or it did not give an}^. There was no way of 
measuring the strength of the wave. If it was sufficient to knock 
down the door, it registered ; if not, it did not register. 

So far as has been pointed ont, at the time of the apphcation for 
this patent in 1899 there were in the Patent Office classification of 
inventions only four United States patents on wireless telegraphy, 
namely: the Marconi patents, Nos. 586,193, 624,516, and 627,650, 
and the Lodge patent. No. 609,154. 

Marconi refers generally to his apparatus thus : 

■'According to this invention, electrieal signais, actions, or manifestations 
are transmitted (through the air, eartli, or water) by means of oscillations 
of tiigh frequency, such as hâve been called 'Ilert^ waves' or 'Hertz oscilla- 
tions.' AU Une wires may be dispensed with." 

At another time he further refers to other inventions in the same 
art, and says: 

"Nor am I aware that prior to my invention any practicnl form of self- 
recovering, imperfeet-contaet instrument has been described." 

Such instrument was at the foundation of his invention. In re- 
ferring to it he says that the ail-important condition is that in its 
sensitive state its résistance should appear to be infinité when meas- 
ured in the manner described by him. By its use, and by his im- 
provements on the work of his predecessors, he succeeded in making 
distinct and definite signais, and in reducing the art to a system. 

Fessenden, the patentée of the patent in suit, distinguishes his 
invention from that of Marconi, whose receiver he characterizes as 
a "voltage operated device" ; whereas, his own is a "current-operated, 
wave-responsive device." In his spécification he tluis compares his 
invention with the old methods: 

"In the nietliods heretofore employed the electromagnetlc waves generated 
at the receiving station produce voltages in the recel ving circuit. Thèse 
voltages or currents being impressed upon a suKable material normally non- 
conductïve render the same conductive, and thereby permit the passage of 
a current through a circuit in which said material. usually termed a 'coherer,' 
is iucluded. After the passage of the voltages produced by each séries of 
eleotromagnetic waves generated at the sending station, the coherer must be 
operated in sonie way to restore it to normal or noneouductive condition. 
The ob.1ect of the présent invention is to provide for the génération by cur- 
rents produced by electroniagnetic waves of indnced currents in a second 
élément or circuit and by the reaction of the current in this second élément 
or circuit ou the field formed or produced by the currents in the receiving 
conductor to produce motion which is diroctly or indireetly observable." 

He refers to the varions terms which he uses; inasmuch as there 
has been some contention in référence to his meaning, I quote fuUy 
the description, of his manner of employing technical words : 
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"The tenus 'sending conductor' and 'receiving conductor' are employed here- 
In as indicatiiig ail of the circuits froni top to groimd, if grounded, or, if not 
grounded, from one extrême end to the other extrême end, inciuding ail ap- 
paratus in séries with the eiveuits, wliile the terni 'radiating portion' Indi- 
cates ail of sending conductor from toii or extrême end of same to point of 
juuction with the apparatus for effecting the oscillatory charging aud dis- 
chargiug thereof, such as sparking terminais, transformer coils, armature 
vvindings, etc. By 'electromagnetic waves' as used herein is meant waves of 
a wave length long in comparisou with the wave length of what are coni- 
monly c-alled 'beat waves' or 'radiant heat.' By 'grounded conductor' is meaut 
a conductor grounded either directly or through a capacity, an Inductance, or 
a résistance, so that the current lu the conductor flows from the conductor to 
ground, and vice versa, when electromagnetic waves are generated. The 
terms 'tuned' and 'résonant' are used herein as one inciuding the other. By 
the term 'current-operated wave-responsive device' as used herein and by me 
generally is meant wave-responsive devicos having ail their contacts good 
contacts and operated by currents produced by electromagnetic waves. They 
are hence to be distinguished from wave-resi)onsive devices depending for op- 
ération upon varying contact résistance." 

He f urther distinguishes his method from the prior art : 

"It is characteristie of the method shown that the receiving niechanisms 
are actuated by currents produced by electromagnetic waves and not by vol- 
tages, as in the case of the coherer. Hence when the receiving mechanisnis 
described herein are used in connection with a secoudary circuit said circuit 
is controUed by the currents generated by electromagnetic waves and not by 
voltages. It is also characteristie that when a secoudary circuit is used lu 
connection with the type of wave-responsive device shown in Figs. 3, 4, and 
5 that a portion of the secondary circuit is Iraversed and controlled by cur- 
rents produced hy electromagnetic waves. It is f urther characteristie of my 
Improved System that the indications produced by the receiving mechanism 
herein described are dépendent upon the total amouut of energy emitted to 
forin a signal, and is not, as in the case of tlie coherer, dépendent upon the 
maximum of the voltage. It is also characteristie of the combination of 
closed tuned circuits with current-operated wave-responsive devices that the 
effect on the wave-responsive device is cumulative, i. e., dépendent on the to- 
tal or intégral activity of the circuit, and not ou the maximum aetîvity or 
voltage. * * * Since in the arrangement herein described the receiver is 
constantly réceptive, 1. e., is always capable of being afCected by the waves, 
and not, as in the case of the coherer, rendered incapable of response to the 
waves for a portion of the time, the speed of signaling will be increased." 

The claims of the patent in suit to which the attention of the court 
is especially directed are as follows : 

"6. In a System of transmission of energy by means of electromagnetic 
waves, a receiving System includinK in combination a receiving conductor and 
a wave-responsive device, the portion of the receiving System contalnlng said 
wave-responsive device eonstitutiug a closed circuit tuned to the fre<iuency 
of the transmitter, substantially as set forth." 

"9. In a receiving system for transmission of energy by electromagnetic 
waves, a closed circuit tuned to the frequency of the trausmittcd impulses and 
a current-operated wave-responsive device, substantially as set forth. 

"10. In a System of transmission of energy by electromagnetic waves, a 
transmitter System inciuding a tuned circuit, said System being adjusted to 
radlate trains of electromagnetic waves in which a single frequency is pré- 
dominant, in combination with a receiver System inciuding a closed circuit 
tuned to said prédominant frequency, substantially as set forth. 

"11. In a System of transmission of energy by electromagnetic waves, a 
transmitter System inciuding a closed tuned circuit, said system being adapted 
to radiate trains of electromagnetic waves in which a single frequency is pre- 
donnnant, and a receiver system inciuding a closed circuit tuned to said pré- 
dominant frequency, substantially as set forth. 
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"12. In a System of transmission of energy by electromagnetle waves, the 
eomblnatlon of a generator, a grounded sending conductor, a receivlng con- 
ductor, means for traiislating the energy of currents produced at the receiving 
station by electromagnetle waves radiated from the sendlug conductor into 
the energy of motion and means for observing or recordlng such motion, sub- 
stantlally as set forth.'' 

"14. In a System of transmission of signais by electromagnetle waves, the 
eomblnatlon of means for generating and radiating, electromagnetle waves at 
a sending station, a receivlng circuit at the receiving station, tuned to the 
sending circuit, and a current-actuated wave-responsive devlce Included in 
sald receiving circuit, substantially as set forth." 

"19. In a System of signallng by electromagnetle waves, the eomblnatlon of 
a receiving conductor, a secondary circuit, and a current-actuated wave-re- 
sponsive devlce controlllng the secondary circuit, substantially as set forth. 

"20. In a System of signaling by electromagnetle waves, the eomblnatlon of 
a receiving conductor, a secondary circuit, and a self-restoring current-actu- 
ated wave-responslve device controUing the secondary circuit, substantially as 
set forth. 

"21. A System for signaling by electromagnetie waves havlng in combina- 
tiou therewith a current-actuated wave-responsive device operative in a closed 
circuit, tuned to the frequency of the electromagnetle waves to whlch it is 
desired to respond, substantially as set forth." 

"23. In a plant for the transmission of electrical energy wlthout the use of 
wires, the eomblnatlon of means located at the sending station for the gén- 
ération of electromagnetle waves, anù a low-resistance receivlng meehanlsm 
at the other station operatlve by the currents geuerated by the electromag- 
netle waves, substantially as set forth." 

"27. In a System of signaling by electromagnetle waves, the eomblnatlon 
at the sending station of a generator, a grounded conductor, a spark-gap, and 
a condenser eonnected aeross the spark-gap so that the condenser and its Con- 
necting wires form a local and parallel circuit in résonance to the sending- 
conductor. 

"28. In a receiving System for transmission of energy by electromagnetle 
waves, a closed circuit of low résistance tuned to the frequency of the trans- 
mitted impulses and a current-actuated wave-responslve device, substantially 
as set forth, 

"29. In a System of signaling by electromagnetle waves, the eomblnatlon at 
the receiving station of a closed tuned circuit and a current-operated wave- 
responsive deviee adapted to glve indications proportioned to the total activ- 
ity of the receiving circuit, substantially as set forth. 

"30. In a System of wlreless transmission of energy by electromotive waves, 
an apparatus for utllizlng the energy of sald waves, said apparatus In- 
cludlng in eomblnatlon a conductor eonstrucfed and arrangea to cause the 
energy of eaeh wave to develop electrlc-current flow, means for renderlng 
said current flow persistent and for eo-ordlnating the currents developed by 
successive waves to cause them to aot cumulatively upon eaeh other to pro- 
duce an Increased or relnforeed résultant current flow, and means operated 
by said résultant current flow to produce a sensible eiïect or indication, sub- 
stantially as set forth. 

"31. A System of signaling by electromotive waves, havlng at the receivlng 
station a current-operated, constantly-reeeptlve, wave-responslve devlce. 

"32. A System of signaling by electromotive waves, havlng at the receivlng 
station a current-operated, self-restoring, constantly-receptive, wave-respon- 
sive device. 

"33. A System of signaling by electromotive waves, havlng at the receiving 
station a current-operated, constantly-receptive, wave-responsive deviee, in 
eomblnatlon wlth a closed tuned circuit." 

"35. A System of signaling by electromotive waves, havlng in combinatioa 
a closed tuned circuit, a current-operated, constantly-receptive, wave-respon- 
sive device at the receivlng station and a source of persistent radiation at tha 
sending station." 
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The complainant asserts that the above claims hâve been infringed 
by the défendant. The défendant says that the patent is wholly 
invalid by reason of anticipation; that it does not disclose invention; 
that it does disclose an inoperative device; and that it has not been 
infringed. 

[1] 1. Does the patent disclose invention? 

If there is any invention in the patent it consists chiefly in the fact 
that a current-operated, wave-responsive device is produced; where- 
as, the prior art shows a voltage operated device. Marconi represent- 
ed the ultimate point to which wireless telegraphy had attained. His 
inventive idea was confined to the use of the coherer. His results 
were attained by the imperfect electrical contact. Fessenden found 
the art as Marconi and his predecessors had made it. His idea was 
to discard the method of opération by the imperfect contact, to use 
a current-operating wave-responsive device, operating through a good 
circuit contact, and in this way to make use of ail the waves. His 
purpose was not to use the big waves to knock down the detector, 
but to hâve an open door through which every wave could flow, and 
by which he could hâve a constantly réceptive receiver, afïected by ail 
the waves ail the time, assuring economy and speed in signaling. 
It serves no good purpose to discuss the whole field of inventions in 
the prior art; it seems plain that we may adopt what Judge Town- 
send has said of Marconi's invention as embodying the last step în 
wireless telegraphy at the time Fessenden made his invention. 

In a large sensé every opération by electricity is by current; but 
the patentée does not leave us to this gênerai use of the word "cur- 
rent." He does not leave us in any doubt as to what he means by 
"current-operated." He makes his meaning clear in the spécification, 
wherein he clearly draws the distinction between the coherer, the 
imperfect electric contact of the prior art, and his method of operating 
by a constantly flowing current. It is urged by the learned counsel 
for défendant that, inasmuch as ail use of electricity is by currents, 
it did not involve invention to substitute a constant current for Mar- 
coni's method of using the gap or imperfect connection; that such 
change of method was nothing more than would hâve occurred to the 
mechanic skilled in the electrical art. But I think the inventer is 
entitled to the benefit of his own définition of current opération, and 
to the distinction he has drawn between his method and the imperfect 
contact of the prior art. 

Whatever has been done by Fessenden and by others in improving 
the instrumentalities relating to wireless telegraphy serves to magnify 
Marconi's inventive thought. He created a System of definite signais 
without wires. Judge Townsend thus briefly characterized Marconi's 
achievement : 

"The exact contribution of Marconi to the art of sparic teleçrraphy may be 
stated as follows: Maxwell and Orookes promulgated tlie theory of electri- 
cal oscillations by means of a disruptlve discharge. HertK produced thèse 
oscillations, and described their charactei'istics. Lodge and l'opofE devised 
apparatus limlted to lecture or local experlments, or to such inipracticable 
purposes as the observation of thuuderstorms. Marconi discovered the pos- 
Bibility of making thèse disclosures available by transforming thèse oscilla- 
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tions into deflnite signais, and, availlng himself of the means then at hand, 
combined the abandoned and laboratory apparatus, and, by successive experi- 
ments, reorganlzed and adapted and developed them into a complète System, 
capable of commercially utilizlng bis discovery." 

Prof. Lodge has referred to Marconi's work as building up the 
art from its early difficult and capricious state to compass great dis- 
tances and attain comparative dependableness. In doing this, he 
was the pioneer. His method of opération was by the imperfect 
electrical contact, the coherer. It does not appear that any other 
instrumentahty within its province had ever been used or thought of 
by electricians. By it the great waves were detected and translated; 
the smaller waves were undetected and were not used. After his 
invention, whoever operated in this art foUowed Marconi. Pessenden 
appears to hâve been the first to undertake by a constant current to 
obtain the results which had formerly been attained by the imperfect 
electrical contact ; and to make those results more effective. By this 
new instrumentahty he was able to make use of ail the oscillations 
or Hertz waves. It cannot be said that his invention was as broad 
as the invention of Marconi ; but it seems clear to me that it required 
something far more than mère mechanical skill, even of the skillful 
electrician, to make use of the constant flowing wave-responsive cur- 
rent instead of the methods of the old coherer. While his invention 
is not entitled to be pronounced as important an invention as that of 
Marconi, I think it must be held to be a pioneer invention. He made 
a new instrumentahty in the art, différent in conception from the 
instrumentahty which Marconi employed. He took a distinct step. 
The whole progress in wireless telegraphy up to this time had been 
through the coherer. Every imitator had assumed that by it alone 
he could attain results in that mysterious art. Every inventor had 
directed his inventive thought along its lines. Fessenden found the 
loose, imperfect-contact, coherer, with its incapacity for economy 
or of measurement ; he substituted for it the current-operated wave- 
responsive receiver, efïecting an unobstructed path, a summing up 
of ail the waves however small, a constantly réceptive avenue, an 
unbroken circuit. He gave a new direction to the progress of the art. 
In my opinion his inventive thought of transmitting electricity by 
current waves, and not by voltage, involved patentable novelty of 
broad design. In making the invention as he has described it, he 
is entitled to be held a pioneer within his field. 

The défendant also contends that, so far as the tuning device is 
concerned, no invention is found in the patent. It is true that Mar- 
coni employed tuning. In his patent, passed upon by Judge Town- 
send Marconi says : 

"Wben transmitting signais through the eaith, I connect one end of the 
oscillation producer and one end of the circuit doser to earth and the other 
ends to similar plates, preferably electrically tuned with each other in the 
air and insulated from earth." 

In this tuning he was adjusting his sending and receiving con- 
ductors, antenna to antenna. It is claimed by complainant that the 
tuning of Fessenden's invention is totally and typically différent in 
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purpose and in opération. It is urged that Fessenden employs a 
four-circuit tuning which syntonizes the generating circuit, the radi- 
ating antenna circuit, the receiving antenna circuit, and the closed 
circuit associated with the détecter; and that by such quadruple 
tuning he develops an increased and cumulative current. Upon the 
subject of tuning Dr. Kennelly testifies : 

"It was the practice in wireless telegraphy * * * to adjust tlie send- 
ing and receiving mast wires to eacli other for maximum niutiial elïect, 
i. e., to tune ttiem, prior to the date of the application for the patent in suit; 
but, so far as I ani aware, this tuning was necessarily of a cnido and Iniper- 
fect charaeter, owing to the erratic and variable elec-trical conditions of the 
coherer or loose-(rontaet receiving device. The best adjustment or tuning 
suited to the condition of opeu circuit at the coherer was necessarily différent 
from the best adjustment suited to the condition of closed circuit in the co- 
herer. Consequentiy, précise adjustment for a maximum effect, or précise 
tuning, never was attainable in the coherer days of the prior art. Moreover, 
the utility of tuning between tlie sending and receiving mast wires with tlie 
coherer was considerably lessened, because of the noncunnilative current ac- 
tion of the device; there was no appréciable current until the detector re- 
sponded, and then no amount of current impulses in the same wave train 
produced any more effect in that signal. ïhe introduction of curront-oper- 
ated wave-responsive devices, witli uniforni open-door conditions in the de- 
tector, hâve net only nnide tuning much more effective than Isefore in increas- 
ing the strength of received signais, by reason of the cumulative current ac- 
tion of the device; liut they bave also consideral:)ly increased the degree of 
précision with which tuning could be efCected between the sending and re- 
ceiving stations, owing to the steadiness of electrical conditions with good- 
contact wave detectors, as against loose-contacf coherers. 

"So far as I ani aware. the patent in suit is the first diselosnre in the art 
of wireless telegraphy of a wireless telegraiih System in which the sending 
and receiving apparatus is ad,iusted to its nmtual niaxinunn effect, not 
merely with the adjustment of mast wire to mast wire, as in the prior art, 
but with the reinforeement due to the additional effect of a tuned local cir- 
cuit, including the sparlc-gap at the sending station and a tuned local circuit, 
including the detector at the receiving station. A fortiori, I tjelieve it to be 
the flrst diselosure in the art of wireless telegraphy of the above conditions 
in conjnnction with a current-operated wave detector." 

Dr. Kennelly further points out that the présence of the coherer is 
inconsistent with the complète tuning which is had under a current- 
operated wave-responsive device. 

It must be remembered that the imperfect electrical contact was at 
the basis of electric space telegraphy. Until Fessenden made his 
invention there had never been a wireless telegraph System except 
such as employed the voltage operated coherer. Current did not 
affect this system ; no tuning whatever could be had in it except to 
get the two antennœ into résonance with each other. This could bave 
no référence to tuning for the purpose of accumulating current effect 
on the receiver. In order to do this the coherer must be taken out 
of the road upon which the current had to travel. 

In his work on "Signaling Through Space," Sir Oliver Lodge said : 

"For the most distant signaling the single jnilse or whip-crack is the best, 
and this is what in practice bas hitherto always been employed ; but with it 
tuning is of course impossible." 

The coherer involved a gap in the circuit. What was wanted 
in that System was to bave ail the energy of the train of waves 
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bunched into one wave, so as to knock down the obstruction of the 
detector — to "weld" it into a good contact, and let the current through 
it. Fessenden's purpose was the exact opposite. He sought to 
augment the current effect, so that he would get the sum total of ail 
the energy received. Marconi's idea was to tune for the purpose of 
getting a big wave. Fessenden's was to make a current out of ail 
the waves. In his System, as the complainant points out, the current- 
operated wave-responsive device is always in the circuit that is to 
be tuned, is a part of that circuit, and is of constant résistance. The 
current of the circuit passes through it ail the time. With the prés- 
ence of the coherer ail the tuning that could be donc was from mast 
to mast. Complète tuning was possible only in such a System as that 
of Fessenden. I am of the opinion that the tuning of the prior art 
was essentially and typically différent from the tuning involved 
in Fessenden's invention. I am of the opinion that the claims in 
the patent which présent and describe tuning involve invention, ard 
must be sustained as valid claims. 

[2] 2. Is the patent in suit void by reason of anticipation? 

The défendant urges that the inventive idea of the patentée was 
anticipated by Marconi, and also by Lodge, both in his United States 
patent and in his British patent. Each one of thèse patents shows a 
device employing a coherer or circuit doser. I bave already referred 
to FesFenden's définition of terms wherein he says that by "current- 
operated wave-responsive device" he means "wave-responsive devices 
having ail their contacts good contacts, and operated by currents 
produced by electro-magnetic waves" ; he distinctly says that they are 
to be distinguished from wave-responsive devices depending for 
opération upon varying contact résistance. The Lodge and Marconi 
patents employed the circuit doser. If their devices were ever at 
any time wave responsive, they depended for their opération upon 
varying contact résistance. For certain purposes Sir Oliver Lodge 
removed the coherer from the path of the receiving circuit and placed 
it in a derivative circuit into which there could be an overflow of the 
energy accumulated in the receiving circuit. In respect to tuning, 
his object was to secure précision of tuning between the transmitter 
and a single receiver, and also to enable the operator to adjust the 
transmitter to varions receivers at différent receiving stations, thus 
securing what he called "selectivity" ; but I cannot find that he ever 
discarded the coherer, or that he effected the tuning of the varions 
circuits by a complète syntonizing of the whole System which was 
the inventive thought of Fessenden, and to which I shall hereafter 
refer. I hâve been greatly interested in what Prof. Pierce bas said 
of the work of Lodge; but, from the study I bave been able to give 
it, I am not satisfied that he achieved anything which is anticipatory 
of the patent in suit. The learned counsel for the défendant hâve 
brought to our attention other instances of alleged anticipation in the 
prior art which, in my opinion, need not be discussed in détail. I 
think it is enough to say of them that they ail présent varying contact 
résistance, and are not anticipatory of the Fessenden device. It seems 
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clear that nothing pointed out to me in the prior patented art should 
be held to anticipate the patent in suit. 

Outside the patented art, the défendant rehes upon certain publica- 
tions as anticipatory of this invention. It cites a printed article by 
Northrup and Pierce, which appeared in the Electrical World in two 
installments, beginning in December, 1897. It is not contended that 
there had been any prior use of the patented invention by Northrup 
and Pierce; they hâve testified merely to anticipation by certain 
publications. Giving Northrup and Pierce the whole benefit of their 
testimony, I think they fail to show any anticipation of wireless 
telegraphy. It is not necessary to enter upon a detailed description 
of the alleged anticipations. So far as anticipation consists in printed 
articles, it is sufficient to say that those articles do not meet the rec- 
ognized test clearly set out in Badische Anilin & Soda Fabrik v. 
Kalle et al. (C. C.) 94 Fed. 163, where it was held by Judge Coxe 
that : 

"A description whlch is Insufflcient to support a patent cannot be relied 
upon as an anticipation. Uniess tlie prior pul)llcatlon describes the invention 
in such full, clear, and intelligent terms as to enable persons skilled In tbe 
art to comprehend it, and reproduce tbe process or article clalmed, wlthout 
assistance from the patent, such publication is insufflcient as an anticipa- 
tion." 

See, also, Cohn v. U. S. Corset Co., 93 U. S. 366, 23 L. Ed. 907. 

From a careful study of the record, I am persuaded that the de- 
fendant has not met the burden of showing that the patent is void 
by reason of anticipation. 

3. Has the patent in suit been infringed by the défendant? 

Several forms of defendant's apparatus are exhibited in court. 
It has been pointed out that in one of them the form of receiver shows 
an open door for ail incoming electromagnetic wave trains by the 
closed receiving circuit extending from the antennas to the ground. 
The coil is interposed in the grounded primary receiving circuit. It 
forms also part of the secondary circuit which includes a condenser 
and a detector. Only the lower half of the coil — the part below 
the contact — is included in the primary circuit; while not only the 
lower half, but a part of the upper half of the coil, namely, the 
part between the contact and the similar contact on the opposite side 
of the coil, are included in the secondary circuit. It results that, 
when oscillatory currents are surging in the primary circuit, a part 
of the coil that is in the primary circuit afifects inductively the upper 
part of such coil which is in the secondary circuit only, thus produc- 
ing induced oscillatory currents in the secondary circuit, including 
the detector. The complainant properly claims, I think, that we 
hâve oscillatory currents resulting from ail, and not from some only, 
of the waves of the train of electromagnetic waves admitted through 
the open door, and surging back and forth in the primary circuit, 
and also similar corresponding induced oscillatory currents surging 
back and forth in the secondary circuit, including the good contact 
detector. A careful examination of the record leads me to believe 
that the learned counsel for the défendant is hardly justified by the 
1S9 F.— 47 
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testimony in making the claim that, owing to the physical properties 
of carborundum, this oscillatory current in secondary circuits can 
pass through the detector only in one direction, and net in the other. 
Certain évidence in behalf of the défendant confirms the statement 
that this detector allows a f eeble current to pass in both directions, 
although more easily in one direction than in the other. 

The learned counsel for the défendant hâve not distinctly pointed 
out to me how far defendant's apparatus is based upon patents, and 
how far such apparatus is unpatented. They make the broad claim 
that, whether patented or unpatented, the forms of the apparatus 
which are shown to me do not infringe the patent in suit. From a 
careful study of the record I cannot sustain this contention. It 
seems to me that every élément of the invention of the patent is found 
in defendant's apparatus. I think the testimony sustains the con- 
tention of the complainant that the grounded primary, oscillatory- 
current circuit présents the open door to ail incoming waves. The 
induced oscillatory circuit through the detector is always closed for 
the passage of currents corresponding to those produced in the pri- 
màty circuit, and not normally open as in the coherer. . It is there- 
fore côinStahtly réceptive. As the receiver is susceptible to the action 
of every current, large or small, and is not dépendent for action upon 
high voltages, it is current-operated, and not voltage-operated. It 
respônds to the action of ail the waves of a train, instead of only 
to some ôf them; and .so it is wave-responsive. It enàbles the effect 
of ail the waves to be added together; and so it is cumulative. In 
regard to the defendant's infringement as shown by the apparatus 
exhibited in court, Dr. Kenrielly testifies: 

"I fltid that the defendant's apparatus coinplained of employs eurrent-op- 
erated wave detectors. Thèse detectors, in the physical exhiblts In évidence, 
are so-called crystal detectors ; that is to say, they oonsi,st of lumps of mate- 
rial, usually crystalline In character, tightly grlpped between approiirlate 
contacts. From a structural standpoint, thèse wave detectors dlffer from the 
detectors set forth in the patent in suit, which are not lumps of crystalline 
materlal, but colis of wire of certain form and dimensions. Nôvertheless, the 
defendant's detectors are current-operated detectors ànd belong to the same 
class as that disclosed in the patent lu suit, slnce they do npt change their 
electric conducting properties from wave to wave, but behave to one wave in 
a group as impartially as they behave to another, hàving good contacts in- 
stead of poor, shaky, or powder contacts. ! Moreover, they translate the en- 
ergy of received waves çumulatively into energy of motion of such a char- 
acter as to be recognized by the sensés, 1. e., by the ear, listening to the 
Rounds of signais in the téléphone. I agrée with defendant's expert, Dr. 
Northrupi ' in so far as he sipeaks of the defendant's wave detectors in the 
followlng terms: * * * , 

"Defendant's apparatus, however, differs from thèse disclosures, In that 
the detector is a perfectiy passive pièce of materlal which sufïers no change 
of résistance or physical character llke thé coherer, and is a detector which 
will operate to give good signais even though no local battery be used, showlng 
that its valve action is such as to enable the incoming energy of the radia- 
tion itself, to be the source of the signal. The coherer might be termed a 
trigger which the radiation touches off, but defendant's rectifer is not of this 
character, belng a passive converter of the form of the received energy sn<'h, , 
that this received energy will itself operate a '-phone.' 

"In the above statement T concur, and I conslder that it is in couforniity 
with the disclosures of the clalnis of the patent in suit in so far us relates 
to the nature of a wave detector per se. At the date of the application for 
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the patent in suit, tlie coherer was in universal use, I believe, in wireless 
telegraphy, and I believe the patent in suit Is tlie flrst diselosure in the 
art of an announeement that the art was on the vvrong traclv, and that eur- 
rent-opera ted wave detectors should be used, together with examples of such 
current-opevated wave detectors." 

It is contended by the défendant that the détecter shown in its 
apparatus is a high-resistance détecter, and that, in some of the 
claims of his patent, Fessenden described a low résistance receiving 
mechanism, and that therefore defendant's high-resistance detector 
does not infringe those claims of the patent which call for a low- 
resistance mechanism. It appears in fact that some of the claims in 
Fessenden's patent are confined to a lovv-resistance mechanism, while 
some are unlimited as to résistance and cover high as well as low 
résistance. Beyond this, I think, the term "low résistance" as used 
by the patentée is intended to mean "low," as compared with the 
infinitely high résistance of the coherer, the résistance upon which 
Judge Townsend commented in the passage to which I hâve already 
referred. Language is to be interpreted from its association. The 
patentée was talking about the coherer and its infinité résistance, and 
spoke of low résistance in contradistinction to the infinité résistance 
of the Marconi coherer. I think it must be said that, following out 
the clear intention of the patentée, ail the résistance the apparatus 
shows is "low résistance," according to the fair interprétation of 
language. In gênerai terms it may be said that the défendant asserts 
his apparatus not to be a current-actuated wave-responsive device. 
It is clear that there is involved in voltage opération the idea that 
the potential current is used to knock down an obstruction; in other 
words, to create a condition that will allow flow of the current; or, 
as the complainant puts it, "to make a bridge for the current to flow." 
Froin a careful study of the record it seems clear that in the defend- 
ant's detectors such bridge is already made and traveled upon. It 
appears that defendant's receiver is current-operated, and differs from 
the coherer of the prior art. Marconi and his predecessors treated 
the coherer as a circuit doser. Examination of the évidence before 
me leads to the conclusion that in the defendant's device, as in Fes- 
senden's, there is no circuit doser; for the circuit is never broken. 
I think it clear that the defendant's devices, under whatever patent 
they are claimed, are not based upon the principle of the coherer. 
They are current-operated wave-responsive devices like the complain- 
ant's; as such, in my opinion, they infringe claims 12, 19, 20, 30, and 
Z2 of the patent in suit. 

The défendant says, in any event, that it cannot be held to infringe 
Fessenden's system of tuning. "Tuning" is a term taken from the 
musical art. I follow the définition given by the learned counsel for 
the complainant. He says that it implies the equalization of fre- 
quencies of vibration of wave lengths. Its advantage in wireless 
tran.smission is that the current in a circuit, having a natural fre- 
quency of oscillation, grows in strength if the successive impulses 
received from the outside are tuned exactly to its natural frequency. 
Every oscillatory current that flows has a natural frequency of os- 
cillation peculiar to itself. As the learned counsel for complainant 
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suggests, its oscillations tnay be weak, but they are there; and if 
we bring into sympathetic relation with the weak oscillaiory current 
a stronger oscillatory current, of the same frequency, we necessarily 
increase the amplitude of the oscillations of the weak current; or, 
in other words, we make those oscillations stronger and their power 
mofe marked. =' ~i. - . . 

I hâve already pointed out that attempts at tuning in the prior 
art were merely to make the receiving conductor résonant to the 
sending conductor. Marconi's idea in tuning appeared to be to pre- 
vent interférence between such stations as were not intended to co- 
operate. Sir Oliver Lodge effected certain précision of tuning be- 
tween stations, but his inventive thought did not go to the extent of 
Kessenden's in effecting the quadruple tuning that is pointed out 
as a part of the System of the patent in suit. Fessenden went much 
further than anything in the prior art. His purpose was to put 
every part of his System into touch with every other part ; he desired 
to tune so as to call or receive communications from any desired sta- 
tion in or Out of tune with a given station at the time. He sought 
to properly adjust his tuning apparatus to effect thèse results. Dr. 
Pierce and other experts bave admirably set forth the work of Prof. 
Lodge in this regard; but their Statements fail to convince me that 
the tuning of Prof. Lodge was in type or in purpose the complète 
tuning of the patent in suit. Dr. Kennelly has well summed up the 
important éléments of the patentee's tuning. He points out that the 
tuning of the patent is the adjustnient not only of mast wire to mast 
wire, but that there is added to it the additional effect of a tuned 
local circuit, including the spark-gap at the sending station, and the 
detector at the receiving station. He says that the tuning of the 
patent was never attainable in the coherer days of the prior art. The 
défendant contends that it avoids infringement of the Fessenden Sys- 
tem of tuning by not having a tuned closed local receiving circuit in 
which its detector is located ; but the testimony leads me to the con- 
clusion that the defendant's apparatus does in fact contain a closed 
local circuit. I do not think it necessary to discuss with particularity 
the évidence which leads me to this conclusion. The défendant under- 
takes to make the point that the résistance of the crystal detector 
in the local circuit is in each case so great that the circuit is practically 
open. It is sufïicient to say that, on a careful examination of ail the 
testimony, I am satisfied that this contention cannot be sustained. 
From the whole évidence I am of the opinion that the defendant's 
tuning is not simply the crude tuning of Marconi and his predecessors, 
but is substantially the timing of the complainant's patent as covered 
by daims 6, 9, 10, 11, 14, 21, 27, 28, 29, 33, and 35. 

It cannot be said that the invention of Fessenden présents a solu- 
tion of ail the great problems of electric telegraphy without wires. 
It does not bring a realization of ail that the great workers in elec- 
trical science hâve dreamed. The books of Pierce, Kennelly, FaViie, 
and others hâve been brought to my attention in the study of this 
case. I hâve read them with great interest. They are fuU of sug- 
gestion. They open avenues for thought and investigation. No man 
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can now tell what future students may produce. It cannot be ciaimed 
that this patent does more than td open a little wider the door of 
invention in the art of wireless telegraphy. 

After a fuU examination and study of the record and of the elabor- 
ate and enlightening briefs of learned counsel, I corne to the conclu- 
sion that the patent in suit is an operative patent, disclosing invention ; 
that it is not void by reason of anticipation; and that claims 6, 9, 
10, 11, 12, 14, 19, 20, 21, 27, 28, 29, 30, 32, 33, and 35 hâve been 
infringed by the défendant. 

A decree may be entered for the complainant upon the above claims, 
for an injunction, and for an accounting, and dismissing the bill as 
to claims 1, 2, 3, 4, 5, 7, 8, 13, 15, 16, 17, 18, 22, 23, 24, 25, 26, 31, 
and 34. The complainant may recover its costs. 
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(CTrcult Court, B. D. Michigan, N. D. July 19, 1910. Supplemental Opinion, 

December 28, 1910.) 

No. 64. 

1. Patents (§ 328*) — Infeingbment— Resawino Machine. 

The Gilbert patent, No 5.37,526, for a resawing machine, construed 
wlth the limitations required to avold anticipation by the prior art, held 
not Infringed. 

2. Patents (§ 56*) — Anticipation. 

Old mechanism, fully capable of a use not then observed, anticipâtes 
a later patent for the application of that means to that use. Patentabll- 
ity cannot rest on the observation in a given device of a usefulness not 
before notieed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 56.*] 

8. Patents (§ 27*)— Invention— Tbansfer of Mechanism feom Analogous 
Art. 

Resawing machines and hub mortising machines are so nearly allke in 
thelr mechanism for moviug and handling the wood operated on that a 
mère transf er of such mechanism f rom one machine to the other does 
not Involve Invention. 

TKd. Note.— For other cases, see Patents, Cent Dlg. §§ 31, 32 ; Dec. Dig. 
I 27.*] 
^ Patents (§ 328*) — Validitt and Infbingement— Resawing Machine. 

The Mershon patent, No. 538,688, for a resawing machine, one of the 
chlef features of whicli is mechanism by which It performs the so-called 
function of "discrimination" by automatically changlng the board ope- 
rated on from a slabblng position to a self-centering position when it Is 
of a predetermlned thickness, was anticipated as to clalm 1, but as to 
'clalms 3, 4, 5, and 15 was not anticipated, nor Is it vold for prior public 
use, but is valid. Also held, Infringed. 
6b Patents (§ 76*) — Salb befobe Application— "On Sale Two Years." 

A machine put out for trial, under a "sale or return" contract, does 
not constltute a being on sale two years before the patent application, 
unless the trial period expired, or unless there was actual acceptance 
more than two years before the application. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 92-98; Dec. 
Dlg. § 76.*] 

*For other cases sea same topic & i numbbb in Dec. ft Am. Digs. 1907 to date, & Rep'r Inâezes 
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8. Patents (§ 1C5*)— Funchonai, Claim. 

A clalm to "means" Is not neeessarily functlonal. 

[Ed. Note. — For other cases, see Patents, Dec. DIg. | 165.*] ' 
7. Patents (§ 328*) — iNrKiNOEMENT— Resawing Machine. 

The Mershon patent. No. 547,798, for mechanisin for the manual adjust- 
ment of the roll carrying slides of a resawing machine, must be llmlted 
to substantially the mechanlsm described, and, as so limited, held not 
Infringed. 

& Patents (§ 313*) — Suit fob Infringement— Issues— Right oii Complain- 
ANT TO Dismiss. 

A eomplainant In a suit for infringement of a patent, where Infrlnsre- 
ment of a nuinber of clalms Is alleged, and Issue is taken on thelr valid- 
Ity, cannot dismlss as to one claim only as matter of right after proofs 
hâve been talien,,but the défendant has the right to an adjudication upon 
the valldity of such claim. 
lEd. Note.— For other cases, see Patents, Dec. Dig. § 313.*] 

9. Patents (§ 316*) — Suit fob Infeingement— Effect or Décision of Par- 

tial INVALIDITT. 

Wliere the Circuit Court in a suit for infringement of a patent has held 
certain of its daims invalid. but found otUers valid and infringed, and 
an appeal is probable, it should, by Its decree, dismiss the bill as to the 
ïnvalid claims. and grant the usual relief as to the others by Interlocu- 
tory or final decree as the case may require. leaving for subséquent pro- 
ceedings the question of the necessary disclaiiuer of the Invalid claims. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 316.*] 

10. Patents (§ 323*) — Suit fob Infringement— Decree. 

Where, in a suit for Infringement of a patent, the court adjudges cer- 
tain of the claims invalid, and others valid ànd infringed, it is proper 
thàt its decree should recite the finding of invalidity. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 323.*] 

In Equity. Suit by William B. Mershon & Co. against the Bay City 
Box & Lumber Company. Decree in part for eomplainant, and in part 
for deffîndant. 

Edward Rector, for eomplainant 

Charles C. Linthictim and James L. Whittemore, for défendant. 

DENISON, District Judge (sitting by désignation). A resawing 
machine is for subdividing the board or timber produced by the orig- 
inal sawing. It may be located in the sawmill for producing thinner 
market forms of lumber than it is desired to eut from the log, or in 
the secondary plant for producing thin box lumber, heavy veneer or 
the like. It consists, essentially, in a slitting saw, circular or band, 
cutting on a vertical line, and opposing feed and pressure rolls, usually 
in sets, for gripping the board and feeding it as it travels on its edge 
along a table to the saw. Each of thèse opposing feed rolls is carried 
upon a slide, rhoving laterally of the table, and adjustable, so thaï the 
two opposite sets of rolls may approach toward, and recède from, each 
other, and each slide is connectée! to a v/eight or spring pushing it to- 
ward the center, thus giving to the rolls an elastic pressure on the 
board. 

Earlier than any of the patents in suit, it was common to give to thèse 
machines capacity for three functions: First, slitting a board through 

•For other cases see saine topic & § number in Dec. & Am. ulgs. 1907 to date, & Rep'r Indexa» 
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the center to make two equal parts. As the boards vary in thickness, 
or may vary, as they come to the saw, the machine must automatically 
présent to the saw the center line of the board. This was accoinplished 
by Connecting the sHdes to each other by some equalizing device so that 
they and their respective rolls must move to or from the line of eut 
simultaneously and equally. This opération was called "self-centering.'" 
Second, taking from one side of the board a eut of a predetermined, 
standard thickness. This was done by disconnecting the equahzer, 
adjusting the right-hand sHde and roll by a gauge at the fîxed distance 
from the line of eut, and allowing the weight-pressed, left-hand rolls 
alone to exert the feeding pressure. With the machine thus set, the 
board could be run through several times, leaving, in the last eut, the 
deficiency, if any, under the maximum thickness. This opération was 
called "slabbing." Third, dividing the board on a line diagonal to its 
sides so that the right-hand board, for example, would be thick at the 
top and thin at the bottom and the left-hand board would be thick at 
the bottom and thin at the top, thus producing a standard weather- 
boarding or siding. This was accomplished by tilting both sets of 
rolls slightly away from the vertical position, so that the sides of the 
board, as presented to the slitting saw, were not parallel with the saw. 

[1] The first patent in suit, being No. 537,526, issued April 16, 1895, 
upon the application of H. J. Gilbert, filed October 22, 1894, involves 
the combination of the first and third of thèse functions. Claims 1, 2, 
S, 6, and 13 are relied upon. The mechanism is most generally de- 
scribed in claims Hke claim 2, and most specifically identified in claim 
13. Those two claims are as follows : 

"2. In a resawing machine, the combination with the saw, mounted in a 
substantially fixed position, of the set of feed roUs adjustable toward and 
from the same in the cutting plane thereof, and means for nioving the 
rolls toward and from the saw and inclining them to the plane thereof, 
substantially as described." 

"13. In a resawing machine, the combination of a base casting or frame- 
work having a concave seat, a feed roll supportlng frame coniposed of a 
substantially cylindrical portion resting in said seat, and adapted to slide 
back and forth and tilt therein, and a transverse horizontal portion carrled 
by the cylindrical portion, a pair of slides transversely adjustable upon 
said horizontal portion of the frame, a set of feed rolls carried by the 
slides, and means for adjusting said slides upon the frame and for moving 
the latter back and forth in its seat and tilting it, substantially as 
described." 

Obviously, "fore and aft" adjustment of the feed rolls to and from 
the saw was désirable to accommodate the différent problems presented 
by spécial forms of stock; and whenever the stock was very thin, or 
was warped, the rolls should be as close as possible to the saw, while, 
with thicker stuff, or for convenience of access either to saw or rolls, 
it might be désirable to increase the distance between them. It was, 
accordingly, entirely common to provide adjusting means by which the 
roU-carrying slides could be adjusted to and from the saw, or by which 
the saw could be similarly adjusted to or from the rolls. It was also 
common to provide means for tilting the rolls; and before tilting the 
rolls, it would be advisable to withdraw them from the saw, if they 
were too close for the tilting opération. Gilbert devised simple and 
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efficient means for this withdrawing and this tiltingf. By his construc- 
tion, the frame supporting the roll carrying slides, was carried on a 
cylindrical body projecting beyond the opposite sides of the frame, for- 
ward and back, and resting in concave seats in the bed frame. Thèse 
concave seats were longer than the cyHnder ends resting therein, and 
thus the latter had a longitudinal play, permitting the whole frame to 
hâve a sliding movement to and from the saw. It is also obvions 
that a tilting or rocking capacity was thus given to the sliding frame. 
The concave seat was provided with a slot, which, in its forward part, 
was located at the bottom of the seat and was parallel with the Une 
of eut, and, at its rear portion, was curved to one side. The cylinder end 
was provided with a boit depending vertically into this curved slot; 
hence, as the frame Was withdrawn from the saw, this boit and slot 
connection compelled the tilting of the rolls, and, as it was returned 
toward the saw, compelled the rolls to take their vertical position. 
While in the forward position, the device could not be used for making 
siding, and while in the withdrawn position, it could not be used for 
ordinary resawing. This construction seems to hâve been novel and 
useful, and is the express basis of several claims in the patent, but 
complainant's counsel say is not called for by the claims in suit. 

The defendant's structure is provided with somewhat similar, passive 
means for permitting the frame to slide and rock, the cylinder with its 
ends sliding in a concave seat having become pins or trunnions rocking 
and sliding in their boxes. The sliding and tilting, however, are ac- 
complished by an adjustment of set screws at the sides of the frame 
and by a worm and segment. When it is desired to withdraw and tilt 
the mechanism, it is first completely withdrawn by a manipulation of 
set screws, and it is then tilted, as much or as little as is desired, by a 
wholly independent adjustment. There is no boit and slot connection 
whatever. 

It will be noticed that the claims in suit do not call, separately, for 
"means for moving" the rolls toward or from the saw, and for "means 
for inclining" the rolls, but call, in a unitary or combination way, for 
"means for sliding and inclining" the rolls. It might well be said that 
this language was fairly limited to the unitary or combination idea 
shown by the patent for concurrently accomplishing thèse two things, 
either resuit automatically accompanying the other; but on this con- 
struction of the claims, there would be no infringement. 

If the claims in suit are capable of a construction broad enough to 
cover a device where the means for sliding and the means for tilting 
are substantially independent and where the two opérations are suc- 
cessive and not coacting, but each is complète in itself, and if this 
can be çonsidered a true combination, then they are anticipated by the 
Cooper machine. The use of this machine at a much earlier date than 
Gilbert's application is conclusively shown. It is not disputed that the 
frame and rolls of this machine could be moved to and from the saw, 
and could be tilted, the tilting by means substantially the same as in 
the case of defendant's structure, and the withdrawal by sliding contact 
between another part of the frame and the base. The argument to 
avoid anticipation is that the stated necessity for withdrawal before 
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tilting does not exist unless the rolls are so close to the saw as partly to 
embrace it and thus to strike it or corne within dangerous proximity 
when they are tilted across its edge ; that this situation arises only with 
the band saw, and not with the circular, and that the saw in the Cooper 
machine was circular; and that in the Cooper machine the saw slot in 
the table was at least one inch removed from the plane of the nearest 
face of the rolls when adjusted in their closest position, and hence, the 
rolls, if there tilted, would not hâve interfered with the saw. It is 
also said that while, in the Cooper machine, the slide and roll carrying 
frame was capable of tilting, the machine was so set up that this ad- 
justment never did take place. It is then argued that, since this with- 
drawal for the purpose of tilting was not necessary with the Cooper 
construction and never did take place, Cooper did not bave the essen- 
tial idea of the Gilbert invention. 

[2] I cannot accept this conclusion. Gilbert's essential idea, in the 
broad scope now claimed for it, was to provide a mechanism by which 
the rolls could be advanced close to the saw, and then, if it was désira- 
ble to tilt them, they could be withdrawn from the saw bef ore the tilt- 
ing. Cooper provided substantially the same mechanism, with thèse 
capacities, which the défendant uses. That he did not in fact use his 
mechanism for the particular purpose of Gilbert, or even that he did 
not foresee that such purpose would be a useful one, is not material. 
The claims in suit (except 13) as complainant now construes them, 
read on the Cooper machine, and, if granted to Cooper, Gilbert would 
infringe. 

From a slightly différent point of view, it may be said that if the 
slot in the table, through which the saw passed in the Gilbert machine, 
had been one inch longer then it was, so that the slide carrying frame, 
which, from its extrême withdrawn position, was capable of adjust- 
ment (for example) two inches towards the saw, had been capable 
of adjustment three inches toward the saw, Cooper would hâve been 
a perfect anticipation in every détail. Patentability cannot rest on such 
a distinction, where it does not pertain to function, but only to useful- 
ness. 

The Gas Burner Case (Clough v. Gilbert & B. Mfg. Co.) 106 U S. 
166, 1 Sup. Ct. 188, 27 h. Ed. 134, and the Carriage Spring Case 
(Topliff V. TopHff) 145 U. S. 156, 7 Sup. Ct. 1057, 30 L. Ed. 1110, are 
cited to the effect that the earlier device is not an anticipation if the 
idea was not présent and if any modification, or even readjustment of 
parts, is necessary to bring out the new idea. This principle is not 
applicable hère, for the idea was présent in the Cooper machine, viz., 
the idea of providing means for tilting and means for fore and aft 
motion. Wheri the mechanism was transferred from a circular to a 
band saw, it was seen that the fore and aft motion had additional 
utility, but the observation of the new usefulness was not invention. 

[3J It is also said that claim 13 is distinguishable from Cooper, 
and, as distinguished, is infringed. If the feature which is thought to 
make this claim patentable over Cooper, is Gilbert's form of cylinder 
and concave seat, then there is no inf ringement ; but if reliance is had 
upon the broad idea of mounting the stock-holding mechanism upon a 
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trunnion carried frame, so that the frame could both slide and rock, 
this id'ea is disclosed by the earlier hub mortisers. Shaping wood 
with a saw or shaping it with a chisel, cutting a slit for the whole 
length or a slot for a part of the length, are opérations very possibly 
carried oh side by side in a wood-working factory, and are not so 
remote from each other that it is invention to make a mère transfer. 
[4] The second patent in suit is that issued to E. C. Mershon 
May 7, 1895, upon application filed May 8, 1894, the sériai number of 
the patent being 538,688. The claims relied upon are 3, 4, 5, and 15. 
Claim 15 is the most spécifie, and claim 3, perhaps, the broadest of 
thèse selected claims. They are as foUows : 

"3. In a resawing machine, the combination with sUdes and feeding 
rollers mounted thei-eon, of self-centerlhg or equaliziug mechanism there- 
for tendlng to advance said rollers toward the Une of eut, a stop by which 
the Tôliers or set of rollers at one side of said Une may be halted at a 
pre-determined distance from the line of eut, and meaus of continuing the 
advance of the opposing roller or set of rollers." 

"15. In a re-sawing machine, the combination with the slides,. of a set 
of feeding roUs flxed upon one slide, an opposing set of feeding rolls 
mounted upon the other slide and sprlng-pressed toward saJd first mentloned 
rolls, means for adjusting said slides and their feeding rolls relatively to 
each other and to the Une of eut, self-centerlng mechanism for said rolls, 
and means for llmiting the action of the self-centering mechanism at a 
pre-determined point without preventing the advance of the spring-pressed 
rolls." 

Thèse claims express, in apt words, the mechanîcal construction 
devised by Mershon suitable for the exercise of the first and second 
functions described above, i. e., self-centering and slabbing, and for 
automatic shifting from one function to the other. It may be assumed 
that it is desired to produce, by this machine, boards one-half inch in 
thickness. In such case, a slight surplus thickness will do no harm, 
but any deficiency in the minimum thickness may make the board 
worthless for the desired purpose. It may further be assumed that the 
boards, coming to the device while it is set for self-centering, are of the 
standard thickness of one inch, but that, occasionally, a board either 
overruns or underruns. If it overruns, it will, by the self-centering 
opération, make two boards, each slightly overrunning, but in the oth- 
«r case, it will make two boards, each below the required minimum, and 
so will spoil both. If adjusted to the "slabbing" position, the machine 
will take ofï one board of the required thickness, and only the re- 
mainder will be rejected. Where the gênerai character of the material 
fed to the machine changes, the operator can stop the machine, and, 
by hand, adjust it from the self-centering position to the slabbing posi- 
tion, and vice versa, and means for this shifting were common in 
earlier machines. Such stoppage and manual adjustment take time 
and are quite impracticable with référence to a continuons feed of 
boards of varying thickness. This Mershon machine was the first one 
shown by the record which had the capacity, automatically, to shif t 
itself from the self-centering position to the slabbing position and 
vice versa, to meet the varying thicknesses of successive boards. This 
capacity has been called, by counsel, "discrimination." 

In the normal working of the self-centering opération, as the board 
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entered between the two sets of rolls and as the spring or vveight 
pressed both slides toward the center, the board instantly began to force 
them apart and instantly to put into opération the equalizer Connecting 
the sHdes, whereby both slides and both sets of rolls were forced to 
withdraw equally from the predetermined center. Mershon provided 
that the rolls upon the right side should be set by a gauge, as for 
slabbing, but that the rolls on the left side should yield a short distance 
against an independent spring or équivalent pressure, so that only when 
they were retracted a short distance from the center and encountered 
a stop connected with their slide did the thickness of the board begin 
to hâve any effect upon the slides, and, therefore, upon the equalizer ; 
and, hence, until this point was reached, the self-centering function was 
not called into play. The other, or comparatively fixed, set of rolls 
would remain at the determined distance from the line of eut, while 
the independently spring-pressed rolls, with in the limitation provided 
by their stop connection with their slide, would be only pressure rolls, 
holding the board against the fixed rolls and causing slabbing instead 
of self-centering to take place; while just as soon as they received 
a board of the necessary double thickness, the independently spring- 
pressed rolls would be thrown back against their stops, the slides and 
the equalizer would be affected, and self-centering would resuit. 

The essential invention hère was, therefore, the superimposing upon 
the existing and common self-centering mechanism of a supplementary 
and independent yielding or spring action between one set of rolls and 
their carrying slide, whereby they could retreat upon the slide a short 
distance before making rigid and operative connection with it. Mer- 
shon accomplished this resuit by placing, back of thèse rolls, a spring 
of such power, as compared with the force required to operate the 
equalizing means, that the spring would yield, without afïecting the 
slide or equalizer, until its free end made contact with a stop connected 
to its slide, and thereby rigid connection in that direction was set up 
and further yielding must be by the slide. The fifteenth claim and also 
the fifth claim specify this spring pressure. The other claims in suit 
do not ; but I think the patent, within the limitations of the invention 
as above stated, is entitled to a fairly broad range of équivalents, and 
that ail the claims in suit cover this independent yielding adjustment, 
whether produced by spring pressure or by équivalent weight pressure. 

The defendant's device accomplishes this same resuit of discrimina- 
tion and in substantially the same way. The main structural différences 
are two: 

First. In defendant's device, the two slides are not directly connected 
by an equalizer, but each slide superficially appears to be independent 
of the other. The equalizing connection, however, exists, although 
less immédiate. Each slide is connected by rack and pinion to a shaft, 
each shaft has a hand wheel with a peripheral gear, and thèse gears 
are connected by a worm so that when one wheel is rotated in one di- 
rection, the other wheel is, automatically, to the same extent, rotated 
in the opposite direction. This is, for the purpose of this inquiry, a 
full équivalent of Mershon's more simple and direct equalizer. 

Second. The defendant's left-hand roU has no supplementary spring 
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directly interposed between it and a stop upon its carrying slîde. It 
is, however, connected to an independent weight hung upon an appro- 
priate lever, which weight presses this roU forward against the thin 
board to be slabbed, and the roll is then a pressure roll only ; and as the 
thickness of the board increases, this roller retracts from the line of 
eut, overcoming and raising only this independent, supplementary 
weight. The weight lever thus connected to the left-hand, independ- 
ently yielding roll, thereupon, as it rises, cornes in contact with a stop 
upon the main weighted lever which draws the slides together, and so 
the left-hand roll cannot retreat ïurther without lifting the main 
weight, accompHshing a stop connection with its slides and so throwing 
into action the self-centering mechanism. In the Mershon construc- 
tion, the yielding roll yields against independent spring pressure until 
it makes contact with a stop upon the roll standard immediately carried 
by the slide. In the defendant's construction, the independently weight- 
pressed roll yields until its weight lever makes contact with a stop 
immediately carried by the slide. The yielding action is substantially 
the same; the stop contact is substantially the same; ând the resuit, 
calling into action the self-centering mechanism, is the same. I think 
one is the équivalent of the other. 

[5] The main défenses against this Mershon patent, aside from 
noninfringement, are two : It is said that, more than two years prior to 
his application date, Mershon sold, for use, a machine constructed in 
accordance with his patent, this being the machine sold to the Bohn 
Company, of Minneapolis. I am not satisfied that this was a complète 
sale, so as to amount to the statutory bar, two years before the applica- 
tion, viz., before May 8, 1892. The machine in question was shipped 
by Mershon, to the Bohn Company, in March, 1892. It was not an 
absolute sale, nor, technically, a conditional sale, but it was a sale on 
trial, a "sale or return." It was, by express agreement, shipped "to 
let you test it." It did not become a complète sale, so as to pass title, 
until accepted, expressly or impliedly, by the purchaser. As late as 
April 12, the purchaser wrote that it had not been tried suiïîciently. 
The next thing shown by the record is that it was paid for on June 
llth. This falls short of the necessary proof to show before May 8th 
a complète sale, as distinguished from a shipment on trial, essentially 
expérimental. 

Purther, I do not think the Bohn machine was, in the respect now 
under considération, the same as the patented machine. Mershon 
testifies that this faculty of discrimination was not discovered by him, 
nor did he build any machine intended to bave that capacity, until 
nearly two years later. In order to bave this function, it was necessary 
that the independent springs should yield readily until they met their 
stop, and it would be fatal to make the springs so stifî and unyielding 
that their résistance would bring the self-centering mechanism into 
play before the stop was encountered. The springs, put in évidence 
as duplicates of the springs in the Bohn machine, appear to hâve this 
stiff and unyielding character. The évidence as to the machine in 
Détroit, also of early construction and with similar springs, seems to 
show that it did not, in f act, bave this capacity. Certainly, the record 
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falls far short of showing with the necessary conclusiveness that the 
Bohn machine did hâve the f unction in question ; it rather indicates the 
contrary. 

The other chief défense against this patent is found in the proposi- 
tion that it was anticipated by the Connell & Dengler patent, No. 
243,692, of July 5, 1881, and by machines made thereunder. The 
Connell & Dengler machine unquestionably had the self-centering 
capacity, and undoubtedly could be, and was, manually set or adjusted 
so that it did not self-center but would slab. Its left-hand rolls, how- 
ever, were not capable of a yielding retreat from the board followed 
by automatic, rigid engagement with their slides, thus producing, upon 
further pressure, the equalized motion of both slides. The rolls lack 
this feature or its équivalent. It is sought to find this équivalent in a 
spring-pressed jaw or clamp, not connected with the rolls, and located 
close up to the face of the saw. It is true that with a thin board, this 
spring jaw would hold it over against the right-hand rolls, in position 
for slabbing, and the board would be wholly out of contact with the 
left-hand rolls, and that then, whenever this board or a following board 
became thick enough to make contact with the left-hand rolls, the self- 
centering opération would take place; but this spring jaw was wholly 
independent of the left-hand rolls and slides, did not make contact with 
any stop upon the slide, and did not automatically put the slide into 
motion. It only held the board in a slabbing position, with possible 
or very doubtful efficiency, when the board was wholly out of contact 
with the left-hand rolls. It was not intended for this discriminating 
function, but rather for the purpose of gripping the end of the board 
after it left the rolls so that it might not split but might be sawed to 
the very end; and it did not, in fact, hâve this function in any ap- 
préciable degree. This is évident not only from the construction, but 
from the testimony as to the actual opération and history of the ma- 
chine. So far as known, it never, in its commercial opération, had 
performed this discrimination. It was only when specially operated 
by defendant's expert in. the préparation of testimony in this case and 
upon spécial and peculiar stock, that it was made to display the dis- 
criminating function in a slight and unsatisfactory degree, a degree 
not sufficient for practical and ordinary uses. 

[6] In further défense to this patent, it is urged that the décision of 
the Court of Appeals in Tyden v. Ohio Table Co. et al., 152 Fed. 183, 
81 C. C. A. 425, holds that a claim generally to "means" is functional 
and invalid. I do not so understand Judge Lurton's opinion. In that 
case, the means shown were so ordinary and common, and the device 
so lacking in invention, except (possibly) in the resuit or function dis- 
closed, as to compel the conclusion that the patentée intended to claim 
the resuit, by whatever means accomplished. Other défenses seem 
less pertinent than thèse which hâve been considered. 

[7] The third patent involved is that applied for July 1, 1895, by 
Mershon, and issued to him October 15, 1895, as No. 547,796. This 
invention has to do with the manual adjustment of the roll-carrying 
slides to and from each other. Such adjustment had been by means 
of screws and was necessarily somewhat slow. If the rolls were set 
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ior one-inch lumber and a much thicker pièce, as, for example, a three- 
inch pièce, came along, the roUs would not automatically open far 
enough to receive this pièce, and they must be readjusted. It was 
désirable, àlso, that they should be adjustable so quickly that the 
operator need not stop appreciably, if at ail, the progress of lumber 
through the machine. Mershon therefore provided a lever so con- 
nected with a quadrant that, by moving the lever to the desired point 
on the quadrant, the rolls wrould be set at the indicated width, and 
being so set, could exercise their self-centering or slabbing functions 
within the limits appropriate to that setting. He provided, also, a spring 
detent by which the shifting lever would be locked at the selected point 
on the quadrant. He accomplished this resuit by using a long and a 
short lever pivoted together at the end of the short lever. The short 
arm of the long lever was pivoted to slide No. 1 and fulcrumed on the 
pivot Connecting the two levers, while the short lever was fulcrumed 
on slide No. 2. The two levers thus became an equalizer between the 
two slides, to be operated by moving the handle ends of the levers to 
and from each other. He then interposed- between the two levers, and 
also pivoted on their common point, a plate or bar having its outer end 
attached to the f rame of the machine and carrying notches with which 
the spring detents on the lever arms engaged. This interposed plate, 
he called an idle lever. 

The claims in suit are 1, 2, 3, 4, 6, 9, and 12. Thèse claims vary 
in expression, but so far as the questions herein involved are con- 
cerned, claim 1, reading as follows, is typical: 

"1. The comblnation with the feedlng rolls automatically movalile to- 
ward the line of eut, of means for adjustlng each roll or set of rolls 
Independently of the other, and inechanism for instantaneously aud accu- 
rately adjusthig said rolls at any time, aud independently of the automatic 
action thereof." 

If this claim is confined to the form of devices shown in the 
Mershon patent, or to anything visually resembling those forms, there 
is no inf ringement ; it is only by giving to the words "mechanism" and 
"means" the broadest construction and by allowing to the patentée an 
extremely libéral range of équivalents that inf ringement can be found. 

The défendant uses no pivoted levers, constituting an equalizer, and 
bas no idlê lever or interposed plate. In its device, the hand wheel at the 
outer end of the pinion-carrying shaft connected with the rack upon 
each slide, carries, upon the edge of its rim, a graduated scale, which, 
in connection with a pointer, shows the exact distance which that slide 
is set away from the line of cuf. The two wheels may be connected 
together so as to operate simultaneously in reverse direction or may be 
manually disconnected. 

In the Mershon device, when the operator wishes to set for a given 
thickness, he takes both levers, one in each hand, disengages the spring 
detents from the idle lever, and thereby disconnects both levers from 
the f rame and destroys the automatic, self-centering function. He then 
adjusts both levers at the proper respective notches on the quadrant, 
and àllows them to be there locked by the spring detents, and thus 
again estabUshes connection with the frame and makes the self-center- 
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ing function operative. If the phrases "instantaneously and accurately 
adjusting" and "instantaneously shifting" are capable of any intelli- 
gible définition, they refer to this very quick motion by which one 
practically continuons movement of the operator's arm and fingers 
disconnects, adjusts, and reconnects, the adjustment and reconnection 
being, in part, automatic, by the action of the spring detent which will 
make the locking connection at exactly the right point, if the parts 
are brought approximately to that point, or will automatically lock as 
the lever passes over that point. 

In defendant's device, the operator must first, by movement of his 
foot, disconnect the two hand wheels. He must then adjust one of 
them to the desired point on the scale and without the aid of any spring 
detent. He must then adjust the other in the same way to the cor- 
responding, desired point, and must then re-engage the wheels by an- 
other motion of the foot. This re-engagement may or may not be 
possible at exactly the selected point, and if not, there must be a 
further, careful, manual adjustment. Further, while the idle lever is 
expressly made an élément only of claims 4 and 9, I think it must 
be considered as practically an élément of every claim sued upon, being 
indicated by the word "means" or by the word "mechanism"; and it 
is not found in defendant's device. True, this device bas parts which 
bring about, in a gênerai way, the same resuit accomplished by the 
Mershon idle lever, but they certainly do not resemble it in form, and 
I think they do not embody it in substance. 

If Mershon had been the first to solve the problems of an approxi- 
mate but quick "to and from" adjustment in a pair of grip devices, 
followed, if necessary, by an independent, accurate adjustment, he 
might hâve been entitled to the broad construction claimed; but this 
gênerai resuit was well known. The record shows several instances 
of its appHcation, and it is suiificient to refer to the several gang edgers. 
An edger and a resawing machine are of the same gênerai type and 
class. Each is for the purpose of slitting a board lengthwise into two 
pièces, and the gang edger simply makes, at one cutting, more than two 
pièces. Adjusting the saws of a gang edger to and from each other 
on their common shaft, and adjusting the rolls of a re-sawing machine 
to and from each other on their common table, présent practically the 
same problem in the same art. An inspection of the Holmes machine 
shows the same gênerai association of the two pivoted levers, each with 
a notched quadrant and a spring detent, for rapidly adjusting the width 
of the opening between the edging saws. The Rowley & Hermance 
machine shows a very close approximation to the two levers provided 
with spring detents and having an interposed, notched quadrant ap- 
proximately of the same shape as the Mershon idle lever. The Smith 
edger and the Williamsport gang ripping machine show the same con- 
struction. There was nothing generically new in Mershon's idea, and 
he is not entitled to a construction which will include the defendant's 
device. 

It follqws that the bill will be dismissed, as to the Gilbert patent 
and the second Mershon patent, and that the usual decree for in- 
junction and accounting will be made as to claims 3, 4, 5, and 15 
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of the first Mershon patent, Inasmuch i* the first claîm of the first 
Mershon patent was insisted upon during the taking of a large part 
of the proof s and was then withdrawn, and is, upon this record, 
anticipated, it follows that neither party should recover costs so far as 
the record pertains to this patent. It is approximately true that one-- 
half of the record pertains to this second Mershon patent and one- 
half the record to the other two patents, as to which the finding is 
for the défendant. The défendant will, therefore, upon the entire 
record, recover one-half of its total, taxable costs. 

Supplemental Opinion. 

The opinion found that claim 1 of the Mershon patent was an- 
ticipated, and accordingly indicated that no costs would be awarded 
as toithîs patent, although, as to other claims, complainant prevailed. 
Upon settlement of decree, complainant asks reconsideration of this 
conclusion, because mistaken on the merits and because the claim was 
withdrawn before hearing ; while défendant asks that,, because of the 
présence of this invalid claim, the bill be dismissed absolutely. 

On coniplainant's prima facie case, its expert included this claim 
among those pronounced to be inf ringed. Def endant's expert stated 
ànd explained the facts said to make the claim invalid. While briefs 
were in préparation for the hearing, complainant's counsel notified 
def endant's counsel that nô decree would be asked upon this claim. 

[8] In a suit at law, plaintiff may usually discontinue at any mo- 
ment before submission. Complainant, in an equity suit, has, as a gên- 
erai rule, a similar right, Just how far this right is modified in patent 
cases by the nature of the controversy, the public interests, etc., is 
not tlear. Some courts hâve denied the right in the later stages 
of the casé. Whatever the true rule may be in this respect, it does 
not necessarfly apply to the withdrawal of part of the claims sued 
upon. Where several patents are joined in ône case, they are still, in 
a sensé, several Suits, and the rule of discontinuance may well apply 
sèparately ; but the several élaims sued upon of one patent are parts of 
a unit. Upon the filing of the bill specifying what claims are sued 
upon, or supplemented by later spécification, and by the answer, the 
issue is made up. The complainant may perhaps dismiss the suit as 
to one several cause of action, but he cannot continue to prosecute that 
cause of action and at the same time change the issue thereunder, 
without the consent of the other party or leave of court. I think 
défendant, in such a case as this, has a right to the opinion and de- 
cree of the court upon the issue as it was first declared or interpreted 
by complainant and accepted by défendant. The validity of claim 1 
therefore, remained for décision. I adhère to the conclusion that the 
claim is invalid, because, in the broad sensé in which it was intend- 
ed, it is anticipated by several of the old machines and patents in the 
record, and because of public use or sale by Mershon ; but in view of 
the highly technical character of claims and the difficulty of determin- 
ing what they mean, Mershon cannot be said to hâve acted f raudulently 
in inserting or permitting his soliciter to insert this claim, so that he 
forfeited the right to disclaim. 
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[9] We are confronted, then, by Ihe rule that the patent was in- 
valid, unless this claim is seasonably disclaimed in the Patent Office. 
It would seem that complainant ought not to hâve any decree whatever 
on a patent which is prima facie invalid; but if this apparently logical 
rule was enforced and if complainant was required to disclaim a certain 
claim as a condition of having a favorable decree upon other claims, 
he would be obliged to accept the judgment of the trial court upon the 
claim found invalid, as final, and must file his disclaimer and lose his 
right of appeal upon that subject, or else, he must refuse to file the 
disclaimer, whereupon the entire bill must be dismissed ; and while 
complainant could appeal from that decree, yet if the appellate court 
found that the action of the court below in requiring the disclaimer 
was right, the decree would be affirmed without considering the 
claims found valid below, and so complainant would lose the benefit 
of the valid claims. For thèse considérations, it seems to me clear 
that in such a case the usual interlocutory decree for injunction and 
accounting should be entered upon the valid claims and dismissing 
the bill as to the invalid claims, upon the theory that the failure to 
disclaim cannot be unreasonable until complainant bas had an oppor- 
tunity to litigate the validity of that claim to the court of last resort. 
This rule has been definitely adopted and announced by the Court of 
.'Vppeals in the Second Circuit (Page v. Dow, 168 Fed. 703, 94 C. C. 
A. 209), and so far as I am aware, has been customarily followed 
in this circuit (Plecker v. Poorman, 147 Fed. 528, Thompson, J.). 

The difficulty cannot be met, in an interlocutory decree of this 
character, by providing that the complainant must, in the alternative, 
within the time limited, file disclaimer or take his appeal from that 
part of the decree dismissing the bill as to the invalid claim, because 
the complainant cannot appeal from that portion of such a decree. 
In re National Enameling & Stamping Co., 201 U. S. 156, 26 Sup. 
et. 404, 50 L. Ed. 707. 

This conclusion does not cover the présent case, because complain- 
ant has waived profits and damages and any accounting therefor, 
and asks the entry of a final decree. The Court of Appeals of this 
circuit, in Morgan Engineering Co. v. Alliance Co., 176 Fed. 101, 100 
C. C. A. 30, directed that a final decree, in the Circuit Court, in favor 
of complainant, upon the valid claims, should not be entered unless 
a disclaimer was filed; but when we undertake to apply this gênerai 
rule to a case in the présent situation of this case, we meet the same 
difficulty above noted with référence to an interlocutory decree. Com- 
plainant could not, in this case, comply with such requirement with- 
out losing the right to take the opinion of the Court of Appeals on 
claim 1 and it does not seem unreasonable for him to delay his 
disclaimer until he has had that opportunity. In the Morgan En- 
gineering Company Case, the Court of Appeals had considered and 
decided the merits of the invalid claim, and so there was no injustice 
in considering the patentee's reasonable opportunity as having ex- 
pired and compelling a disclaimer. An inspection of the printed 
briefs in the Morgan Engineering Company Case shows that the con- 
sidérations stated in Page v. Dow were not thought important, and 
189 F.— 48 
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that case and those considérations were nôt brought to the attention 
of the Cotirt of Appeals deciding the Morgan Engineering Company 
Case. I do not think this last case was intended to lay down a rule 
applicable to the circumstances of this case. 

The diflBculty hère cannot be met by requiring, in the alternative, 
a disclaimer or an appeal by complainant within a limited time, be- 
cause any provision along that Une, fully worked out, would tend 
to affect the finality of the decree, and might destroy complainant's 
right of appeal. 

I see no way of preserving ail rights except to proceed upon the 
assumption that the complainant is reasonably entitled to appeal, and 
that he will appeal, and that the eventual mandate of the Court of 
Appeals will properly dispose of the disclaimer question, leaving it 
with no présent effect upon the decrëe of this court, except as to 
costs. If this assumption proves to be erroneous, and if the com- 
plainant rests content without an appeal or does not prosecute the 
appeal, the further action of this court upon that situation can be 
invoked by pétition for rehearing, or review, or some proceeding of 
that gênerai character. 

[10] Complainant also objects to reciting in the decree the finding 
that this ctaim 1 is invalid. Such récitals may not be customary, but it 
is customary to make a finding and distinct adjudication that certain 
claims are good and valid as a basis for injunction, and I do not see 
why a corresponding récital and finding should not be made when the 
opposite resuit is reached. 
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(Circuit Court, W. D. Pennsylvania. August 5, 1911.) 

No. 96. 

Injunction (5 9!)*) — GnouNDS— Unfaib Compétition in Business— Threat- 

EKING SUITS. 

A défendant, who. after claloilng that complainant was majiufacturlng 
articles infringlng its patent, and being requested to bring suit to déter- 
mine the question, Instead of doing so, persistently and for nearly two 
years continued to send threatening letters and circulars to complainant's 
custoraers and persons who nilsht becotne customers, but wlthout bring- 
ing suit against any. Is chargeable with bad falth and unfair business 
methods, which entitle complainant to an injunction. 

[Ed. Note. — For other cases, see Injunction, Cent Dlg. § 172 ; Dec. Dig. 
§ 99.*] 

In Equity. Suit by the Electric Renovator Manufacturing Company 
against the Vacuum Cleaner Company and another. On motion to 
vacate preliminary injunction. Denied. 

Watterson & Reid, for plaintiiï. 

Hillary C. Messimer -and James Negley Cooke, for défendants. 

ORR, District Judge. This matter comes before the court upon a 
motion on the part of the défendants to dissolve and vacate a pre- 

*For otlior caocc (ee same topic & S numbkr In Dec. & Am. Digs, 1907 to data, & Rep'r Indexw 
t For opinion ou rehearing, see 189 Fed. 1023. 
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limînary injunction heretofore granted. The preliminary injunction 
was granted upon bill and affidavits after notice to the défendants. 
The bill contains ail the proper jurisdictional averments, and, in ad- 
dition .thereto, sets forth that the complainant is a manufacturer, and 
has been since April of 1907, of apparatus designed to renovate house 
furnishings, and that its apparatus and machines are well known to 
the public under the trade-name of "Invincible"; that its business 
has been steadily increasing, and that its gross receipts for the year 
1910 were over $300,000, and that its gross receipts for the first four 
months of the current year were in excess of $143,000; that its 
business has extended generally throughout the United States ; and 
that the complainant is solvent, is earning a fair profit, and is able to 
respond in damages and for profits, should it be determined that it 
is infringing certain letters patent granted to one Kenney March 19, 
1907, and numbered 847,947. 

The bill further sets forth that on the 21st of June, 1909, the de- 
fendant the Vacuum Cleaner Company threatened the complainant 
with suit for the infringement of said letters patent, stating in its 
communication that, in default of compliance with the said defend- 
ant's wishes, "we shall institute suit against you in the United States 
Circuit Court in order to obtain an injunction against the further 
marketing of vacuum cleaning machinery by you" ; that on June 28, 
1909, complainant replied through its attorneys that they did not con- 
sider that the complainant was infringing the said patent, and suggest- 
ing that the said défendant should bring its action, and at the same 
time the said counsel for the complainant notified the said défendant 
that the said défendant would be held strictly accountable for damages 
that may resuit from threatening letters and warning said défendant 
that, unless défendant made good its threats in a proper way in 
accordance with law, they would ask that the said défendant be re- 
strained from attempting to intimidate users of complainant's machine ; 
that notwithstanding such correspondence the said Vacuum Cleaner 
Company, without bringing suit which would enable complainant to 
attack the validity of said letters patent and hâve the question of 
infringement properly determined, continued to issue extensively 
false and malicious notices and threats of suit against the complain- 
ant's customers and intending customers. A number of letters are 
attached signed by the défendant the Vacuum Cleaner Company, in 
each of which there is notice to the person addressed that tlie "In- 
vincible" vacuum cleaner plant is an infringement of the said patent, 
which is stated to be fundamental in character and of such scope as 
to completely dominate and control the art of vacuum cleaning. In 
each the person to whom the letter is addressed is requested to dis- 
continue the use of the plant and account to said défendant for profits 
realized and for damages sufifered, and each contains the following 
clause : 

"We will at once institute suit in the United States Circuit Courts against 
ail mauufaeturers and sellers oï vacuum cleaning machinery- In due course 
we shall institute suit against you In order to obtain an injunction against 
the use of said plant and for damages for past use." 
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If the person to whoih the letter was addressed desired further 
information relative to the matter, he is referred to the counsel for the 
said Vacuum Cleaner Company. The bill further avers that in the 
month of May, 1910, nearly a year after complainant's first communi- 
cation with the said défendant the Vacuum Cleaner Company, the 
complainant by its attorneys wrote to the said défendant the Vacuum 
Cleaner Company, as foUows: 

"We hâve been informed by the Electric Cleaner Co., agents for our cli- 
ents, the Electric Eenovator Mfg. Co., of Pittsburgh, Penna., that you hâve 
been writlng threatening letters to users of the Invincible Renovatlng Ma- 
chines, notifying them that they are infringing upon your patents, and de- 
manding that they discontinue the use of their machines and account to you 
for damages. 

"You resorted to thèse same unfair taetics some time ago, and under date 
of June 28, 1909, we notifled you on behalf of our clients that we had in- 
vestlgated your patents and had reached the conclusion that they were not 
being infringed by them, and at tlie same time we invlted you to bring your 
action for tnfringement stating that we stood ready to défend our clients. 

"Instead of acting in the proper légal way open to you (if you consider 
that your patents are being infringed), you hâve seen fit to harass and at- 
tempt to intimidate our client's, patrons, whlch action on your part, we ehar- 
acterlze as unfair and legally ihdefensible. We now take thls opportunity 
to again inform you, as we informed you abouf a year ago, that we do not 
propose to submit to the taetics to which you are resorting In your attempts 
to secure business, and we shall hold you strictly accountable for damages 
that hâve resulted from your method of pursulng our client's patrons. If 
you are honest In your belief that our clients are invading upon whatever 
patent rights you may hâve, your counsel will doubtless inform you as to the 
proper course to pursue in order to protect your alleged rights. On behalf 
of our clients we simply wish to Inform you that they do not propose to sub- 
init to the unfair methods you are now employing, and failing a dlscontlnu- 
ance of thèse methods we shall seek relief in the courts for damages as well 
as a restraining order. 

"We hâve made a personaï canvass of the situation in New York, and are 
thoronghly informed as to- your actions and methods, and are being kept ad- 
vised as to the situation. We simply wish to say that unless you change 
your taetics immediately, you will haVe an opportunity to explain to the 
court why you should not be restrained and held accountable in damages." 

The bill further charges that in or about June of 1910 the other 
défendant, the McCrum-Howell Company, claiming to be the owner 
by grant from its codefendant of the exclusive right to manufacture 
stationary vacuum cleaning apparatus under said letters patent, con- 
spired with its licensor to commence, and did put into exécution, a 
System of malicious persécution of the complainant by charging that 
the complainant and its agents, and the purchasers and users of its 
machines generally, were infringing the said letters patent, and 
threatening them with suits for inf ringement, and, for the purpose of 
intimidating complainant's agents, purchasers, and intending pur- 
chasers, asserted in circulars and otherwise that the complainant was 
financially unable to protect its agents and users, and attached to the 
bill is a copy of a circular addressed to manufacturers, dealers, and 
users of vacuum cleaning apparatus, entitled "Warning," and con- 
taining the following: 

"Our patents hâve been acknowledged and settlements made, suJts hâve 
been withdrawn and licenses Issued by us to the following concerns: Mc- 
Crum-Howell Company of New York (Purchasers of American Air Cleaning 
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€o. of Mihvaukee, Wis.) Duntley Manufacturing Company of Chicago, Keller 
Manufacturing Compauy of Phlladelphia. Any dealer or user buying appara- 
tus from thèse flrms is within hls rights and wlll not be disturbed. AU oth- 
ers niay expect trouble until they comply wlth the law and obtalu proper 
aui'hority from us under our patents." 

On April 19, 1911, a letter was sent out by the Vacuum Cleaner 
Company, in which the latter uses this language: 

"You may suggest that yonr contract wlth the manufactnrers proteets you 
from any iiltlmate damages that we nilglit clalm. We only ask you to look 
into the standing of the people from whom you are buying. We think you 
will find that 90% of ail of the unliceused manufacturers are not stroug 
euough to aiï'ord any real protection." 

On April 11, 1911, the défendants jointly, by their counsel, wrote 
to the chairman of the board of trustées of the First Baptist Church 
of Pittsburgh, threatening suit against it because they had placed 
an order with the plaintifï company, and in that letter occurs this 
language : 

"If I do not hear from you I will présume that you are satisfied with the 
usual two-year bond which you hâve secured from the Infringlng manufac- 
turer to save you harmless in case of patent suits, but I caution you that 
while the injunction wlll probably be issued within that period of time, the 
judgment for money damages may not be entered until after the bond has 
expired, and that in any event you are involving yourself in the trouble and 
annoyance of a lawsuit." 

The bill further avers that by reason of the threats and notices the 
complainant has been damaged in its business and has lost customers. 
To support the want of good faith charged against the défendants, 
the complainant in its bill calls attention to the averments in some of 
the communications issued by the défendants that the latter "had 
been most active" in prosecuting suits for infringement of said pat- 
ent, whereas the fact is charged that the défendants hâve shunned an 
adjudication of the validity of the patent, and mention is made of 
différent proceedings instituted by the said Vacuum Cleaning Com- 
pany against users of vacuum cleaning apparatus, three of which were 
instituted in the Southern district of New York as early as the lOth 
of June, 1909, and in none of which has the case been brought to final 
hearing. 

Inasmuch as the allégations of the bill were supported by affida- 
vits, the court upon proof of notice to the défendants of the appli- 
cation for a preliminary injunction, being satisiied that unfair business 
methods had been resorted to and were being resorted to by the de- 
fendants, and adopting the views of the Circuit Court of Appeals of 
this Circuit in Farquhar Co., Ltd., v National Harrow Co., 102 Fed. 
714, 42 C. C. A. 600, 49 L. R. A. 755, and the views of the Court of 
Appeals for the Second Circuit in Adriance, Platt & Co. v. National 
Harrow Co., 121 Fed. 827, 58 C. C. A. 163, issued an order "restrain- 
ing the défendants, and each of them, their ofScers, agents and em- 
ployés from further in any manner issuing or making any notice, 
warning, threat or statement charging the complainant, its ofificers, 
agents or employés, or any one engaged in selling or using vacuum 
cleaning apparatus manufactured by complainant, with infringement," 
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of said letters patent, giviiig leave to the défendants to apply within 
ten days for a modification of said order. Subsequently, on May 
19, 1911, the défendants moved for an order dissolving and vacating 
the preliminary injunction. There is nothing in the averments con- 
tained in the afifidavits in support of the motion to amend the order 
which indicates that the défendants or either of them were acting in 
good faith in sending out the notices and warnings complained of 
in the bill. At that time no bill had Ijeen filed by the défendants 
against the complainant alleging the infringement of the Kenney 
patent. One had been prepared to be filed against the First Bap- 
tist Church of Pittsburgh, but on the argument of the motion to 
amend the order of injunction the court intimated strongly the view 
that until an action at law or in equity was brought against the com- 
plainant in the bill in this case for infringement of the patents claim- 
ed to be owned by the défendants the injunction would not be dis- 
turbed. It appears in the défendants' aïiidavits that many people 
hâve taken licenses under the défendant. This may hâve resulted 
from the campaign carrjed on by the défendants against users to the 
neglect of proceedings against manufacturers, although demanded by 
the latter. 

It is not necessary to allude to ail matters which indicate that the 
défendants were not desirous of having an adjudication of the Ken- 
ney patent. The foUowing is sworn to by one of the counsel for the 
défendants : 

"In Aprll, 1909, a bill of complaint was filed against tUe American Vacuum 
Oleaner Company, of Newark, N. J., and for a long time this was the most 
active case involving the patent and might properlj' be consldered the test 
case. Whlle that suit was pending, however, the défendant eompany beeame 
bankrupt, and the trustée in bankruptcy was substituted as défendant and 
conducted the défense of fhe litlgation. A large amount of testlmony was 
taken, includlng something over a thousaud prlnted pages of testimony relat- 
ing to the so-called Westman prior use, which is considered one of the im- 
portant défenses of the patent. This case is still pending, but for some time 
it has not been actlvely prosecuted, largely becau.se the trustée in bankruptcy 
has sold the manufacturing plant which has been elosed down for over a 
year. Obviously there is nothing left in this case but the question of dam- 
ages which might be reeovered against a bankrupt coueern." 

It appears the testimony in the case referred to in that afifidavit 
was printed to the extent of over 1,000 pages. It appears the trustée 
in bankruptcy was substituted and conducted the défense, and it ap- 
pears that the case is still pending. The excuse for not proceeding 
with it to hâve an adjudication as to the validity of the patent is not 
good. With respect to apparatus so widely popular as the proceed- 
ings show vacuum cleaning apparatus to hâve become, the question of 
the validity of what the défendants in this suit call the basic or funda- 
mental patent was far more important than the question of any dam- 
ages that could be recov-ered from the bankrupt estate. 

A matter has arisen since the application for a modification of the 
preliminary injunction was made which throws some further light 
upon the défendants' bad faith in adopting the methods which are 
complained of in the bill. A motion was made to adjudge the de- 
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fendants in contempt for violation of the injunçtion, and there was 
produced a circular letter signed by the défendant the McCrum- 
Howell Company under date of June 7, 1911, admittedly genuine, in 
which occurs this sentence, "We must protect our property from 
"trespass. This we will do even though it becomes necessary to ask 
the courts to punish trespassers or infringers." A threat of pun- 
ishment is intimidation and is unfair in the business world. 

A preliminary injunçtion was properly issued; but, since the de- 
fendants hâve filed their bill against the complainant to hâve the 
question of the vaHdity of the Kenney patent determined, the in- 
junçtion will be somewhat modified, so as to read that : 

"The défendants, aud each of them, thelr officers, agents and employés, be, 
and they are hereby, enjoined, uutll the further order of this court, from fur- 
ther in any nianner issuing or nialving any warning, threat, Improper notice, 
or improper statement charging the complainant, its officers, agents, or em- 
ployés, or any one engaged in selltng or iising vacuuni cleaning apparatus 
manufactured by the complainant, with infringement of the letters patent of 
the United States granted on the application of David T. Kenney." 



BYEKLEY et al. t. STANDARD ASPHALT & RUBBER CO. 

(Circuit Court, D. New .lersey. June 7, 1911.) 

1. Patents (§ 30,3*) — Suit for Infringement— Preliminary Injcnction. 

A court will not ordinarily on a motion for a preliminary Injunçtion to 
restrain infringement of a patent détermine the scope and validlty of a 
subséquent patent under which défendant is operatlng, the presumptlon 
belng. until overcome hy proof, that It substantially dlffers from the 
earlier patent, and that défendant Is acting within his rights. 

[Ed. Note.— For ofher cases, see Patents, Cent. Dig. §| 496-498; Dec. 
Dig. § 303.*] 

2. Patents (§ 301*) — Suit for Infringement— Preliminary Injunçtion. 

A preliminary injunçtion to restrain infringement of a patent denied 
where défendant had for 15 years been engaged in manufacturing the 
alleged infringing product under later product and process patents, and 
had an extenslve business with a large investinent and outstanding con- 
tracts, and where the question of infringement was doubtful on the show- 
ing made. 

[Ed. Note.— For other cases, see Patents, Cent. Dig, U 489-495; Dec. 
Dig. % 301.* 

Grounds for déniai of preliminary injunttions in patent infringement 
suits, see note to .lohnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Suit by Francis A. Byerley, executor, and others against 
the Standard Asphalt & Rubber Company. On motion for prelimina- 
ry injunçtion. Denied. 

W. K. Richard.son and Harrison F. Lyman, for complainants. 
Charles K. Offield and Frank L. Belknap, for défendant. 

CROSS, District Judge. The bill of complaint in this case is 
founded upon patent No. 524,130, issued to one Francis X. Byerley 
August 7, 1894. It has been sustained by the Circuit Court for the 
Western District of Pennsylvania (181 Fed. 138), and by the Circuit 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Court of Appeals of thîs circuit (184 Fed. 455, 106 C. C. A. 537). 
The matter, as now presented, is upon a motion for a preliminary 
injunction, based upon ex parte affidavits. 

The claims relied upon herein are 1, 2, 3, 6, 7, 8, 9, and 10, some 
of which cover the process and others the product of the manufacture 
of asphalt from petroleum. 

The défendant is ôperating under tvvo subséquent patents issued 
October 24, 1899, to George F. Culmer and George C. K. Culmer, 
known as Nos. 635,429, and 635,430, one covering the process of 
making asphahic fîuxes and the other the product. It has been 
engaged, under said patents, in the manufacture of said product 
since it was organized in 1895, and has invested in its plant, which 
covers 70 acres, and is unincumbered approximately $1,000,000. It 
employs several hundred hands. Its business extends over the 
United States, into Canada, South America, and over the continent 
of Europe, and it has outstanding at the présent time contracts repre- 
senting in value $250,000, some of which are with the United States 
government. The business of the complainant is relatively small ; 
and, while it is true that that fact does not ofïer any reason why he 
should not^ be given ail the protection to which he is entitled, it does 
nevertheless furnish adéquate reason for scanning the situation closely 
and carefully, in order to ascertain what, if any, équitable relief he 
is entitled to at this time. 

It appears in the case, f urthermore, that there is now pending in 
the Circuit Court of the United States for the Northern District of 
Illinois, Eastern Division, a suit instituted prior to this by the défend- 
ant against the complainant herein, in which the complainant is 
charged with infringement of the Culmer patents above mentioned; 
also, that the patentée (now deceased) of the patent in suit knew of 
the manufacture of the product called for by thé Culmer patents 
between 1898 and 1901, but did not claim that his patent was thereby 
infringed. There is other testimony tending in the same direction, 
some of which, however, is denied. But, laying that aside, and turn- 
ing to thé patent in suit, it will be found to be essentially a distilla- 
tion process. This appears not only from an inspection of the patent 
itself, but from the opinions of both of the courts of this circuit 
which hâve construed the patent. On behalf of the défendant there 
are three or four affidavits made by as many diiïerent experts who 
swear that there is absolutely no distillation in the Culmer process; 
furthermore, that the Culmer process and product are, both of them, 
essentially and radically diiïerent from those of Byerley. This im- 
pliedly follows from the grant of the Culmer patents. The file-wrap- 
pers of those patents are not in évidence, so that it cannot now be 
determined what, if any, référence was made by the examiner in the 
Patent Office to the Byerley patent, but the fact of their issue is pre- 
sumptive évidence of their validity. 

Infringement must be shown by clear and convincing testimony, 
and the burden of proving it rests throughout upon the complainant. 
Without by anything said herein intending to forestall in any way the 
ultimate décision of this case, it can nevertheless be emphatically held 
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at thîs tîme tHat the complainant has not sustained sucH turden. 
Doubts that now exist may or may not be resolved when the witnesses 
shall hâve been submitted to cross-examination, but, however that 
may be, it would be rash indeed for the court to overthrow the évi- 
dence of defendant's experts by force as it w^ere, follow that up 
by putting its own unaided construction upon the claims of the Cul- 
mer patents, and then détermine that they infringe the Bjerley patent. 
It is sufficient to say that the question presented is not only perplexing, 
but so doubtful and uncertain under the évidence as to prohibit the 
issue of a preHminary injunction. 

[1] The court will not ordinarily on a motion of this character dé- 
termine the scope and validity of the claims of a subséquent patent 
under which a défendant is operating. Such a défendant is prima 
facie acting within his rights. The presumption is that the later pat- 
ent substantially differs f rom the earlier. 

In Pavement Co. v. City of Elizabeth, 4 Fish, 189, Fed. Cas. No. 
312, Mr. Justice Strong said: 

"ïhe grant of the letters patent was vlrtually a décision by the Patent 
Office that there Is a positive différence between the Inventions. It ralses 
the presumption that, according to the claims of the latter patentées, this 
Invention is not an Infringement of the earlier patent." 

The above language was incorporated into the opinion of the Su- 
prême Court in Boyd v. Janesville Hay Tool Co., 158 U. S. 260, 261, 
15 Sup. et. 837, 39 L. Ed. 973. See, also, Miller v. Eagle Mfg. Co., 
151 U. S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121, and Randsome v. 
Hyatt, 69 Fed. 148, 16 C. C. A. 185. Such presumption in favor of 
the subséquent patent exists until overcome by proof, as was held in 
the case relied upon by the complainant. American Car & Foundry 
Co. v. Seeger Co., 178 Fed. 278, 101 C. C. A. 542. That ruling, it 
should be noted, was made at final hearing. 

[2] Much might be added were it necessary upon the point that the 
défendant is responsible and apparently able to respond to any decree 
that may be ultimately made against it. It is sufficient to repeat, how- 
ever, that the fact of infringement under the proofs rests in doubt and 
uncertainty. 

The rule to show cause will therefore be discharged, with costs. 



UNITED STATES v. GILLM0RE3. 

(Circuit Court, S. D. New York. May 27, 1911.) 

1. United States (§ 114*) — Finding or Comptrolleb — Conclusiveness — 
Statu TES. 

Act July 31, 1894, c. 174, § 8, 28 Stat. 207 (U. S. Comp. St. 1901, p. 162), 
providing that the finding of the comptroller on claims against the United 
States shall be final and concluslve as to the executive branch of the 
government, does not render such finding conclusive on the courts, but 
leaves the merlts open for judicial détermination. 

[Ed. Note. — For other cases, see United States, Dec. Dig. § 114.*] 

•For other cases see same topie & 5 numbeh lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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2. United States (§ 118*)^Claims— Construction of Statutes— Acts of Op- 
. : ]riciAi.s— MoNEY Paid. 

In the absence of statute, the United States Is not bound by a mlstàken 
construction pf an act of Congress made by one of its officiais, and may 
recover money paid pursuant to such construction. 

[Ed. Note.— For other cases, see United States, Dec. Dig. | 118.*] 

3. Abmt and Navt (§ 10*) — "Service." 

An army officer is not discharged from service by his retirement, or 
eut of the service, wlthln Acts Feb. 27, 1877, c. 69, 19 Stat. 244 (U. S. 
Comp. St. 1901, p. 915), May 26, 1900, c. 586, 31 Stat. 210 and March 2, 
1901, c. 803, 31 Stat. 902 (U. S. Comp. St. 1901, p. 905). 

[Ed. Note. — For other cases, see Army and Navy, Dec. Dig. § 10.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6430-643S] 

4. Abmt AND Navy (§ 13*)— Soldiebs— Allowances. 

Act March 3, 1865, c. 81, § 4, 13 Stat. 497 and Act Jan. 12, 1899, c. 46, 
30 Stat. 784, providing that officers mustered ont of the service shall 
be entltled to three months' pay and travel, apply to officers mustered ont 
of the volunteer service, ônd not to a retlred army officer who résumes 
his two-thirds pay from the datp of his discharge, and, such officer havlng 
received such travel pay and allowances, the United States is entltled to 
récovéi! the same. 

[Éd. Note. — For other cases, see Army and Navy, Dec. Dig. | 13.*] 

Action by the United States of America against Quincy O. M. Gill- 
more. Judgment for plaintiff. 

A. S. Pratt and C. E. Whilney, for the United States. 
Alexander S- Bacon, for défendant. 

HA.ND, District Judge. This is a case in vi'hich I feel compelled 
with soirie reluctance to give judgment against the défendant for the 
f ollowing reasons : 

[1] First. The statute (Act Jnly 31, 1894, c. 174, § 8, 28 Stat. 207 
[U. S. Comp. St. 1901, p. 162]) which makes the finding of the 
ComptroUer "final and conclusive," limits its own effect to the "execu- 
tive brânch of the government." I do not know what that means, 
imless it bè to leave it open to the courts to re-examine the merits 
and décide, regardless of the finding of the Comptroller.f It was no 
doubt to give to the treasury department an authoritative word when 
it chanced to differ with the other departments. Moreover, there is 
no évidence that the ComptroUer passed upon the defendant's claim, 
at the time when it was first paid. So far as the facts show, he ad- 
vised the Secretary of War to the contrary, though it is perhaps not 
certain that he was speaking of this very case. The payment was made 
by the Paymaster General under circumstances not appearing, and 
there is no room for the application of the statute. 

[2] Second, In the absence of such a statute, which of course Con- 
gress could make generally applicable, the United States is not bound 
by a mistaken construction of an act of Congress made by one of its 
officiais, but can recover the money so paid. U. S. v. Burchard, 125 
U. S. 176, 8 Sup. Ct. 832, 31 L. Ed. 662; Wisconsin Central R. R. v. 
U. S., 164 U. S. 190, 17 Sup. Ct. 45, 41 L. Ed. 399. This does not 
mean that, where the account bas once been settled and the sum paid 

•For other cases see same tople & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 

t This accords with the universal understanaing prlor to the statute. U. S. T. Bank ot 
Metropolis, 15 Pet. 377, 10 L. Ed. 774. 
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to the claimant, the Comptroller can still under the statute make a 
binding ex parte readjustment of it. U. S. v. Olmsted, 118 ï'ed. 433, 
55 C. C. A. 249; U. S. v. Willcox, 118 Fed. 729, 55 C. C. A. 519. The 
language in U. S. v. Olmsted, 118 Fed., page 434, 55 C. C. A. 249, 
that the government may sue when an individual might sue, was in 
any case obiter, and is contrary to the two cases cited in the Suprême 
Court, if it means that any erroneous constructiqn of an act of Con- 
gress makes the payment conclusive. 

[3] Third. The question being open on the merits, it becomes one 
of whether or not the défendant was discharged from "service" or 
"the service" under the acts of 1877 and 1899. There seems to be 
no doubt that as a retired ofHcer he is still in the military service of 
the United States. U. S. v. Tyler, 105 U. S. 244, 246, 26 L. Ed. 985- 
Mr. Justice Miller says in that case as follows: 

"It is impossible to hold tliat men who are by statute declared to be a part 
of the army, who may wear its unlform, wliose names shall be borne npon 
its register, who may be assigned by their superior oflicers to specifled 
duties by détail as other oflicers are, who are siibject to the rules and 
articles of war, and may be tried, not by a jury, as otber citizens are, but 
by a military court-martial, for any breach of those rules, and who may 
finally be dismissed on such trial from the service in disgrâce, are still uoc 
in the military service." 

He is thus entitled to ail the rights and must be subject to ail the 
duties of an officer in the military service of the United States. 

[4] The next question is whether the two statutes refer to a dis- 
charge from the military service of the United States or from the 
volunteer service. If they do refer to the military service, this is a 
casus omissus, and the défendant has no relief. If they refer to the 
volunteer service, he was within the statute. As to the act of 1899, 
which refers specifically to the volunteer service, it would seem that 
the words "hereafter mustered out of the service" might more prop- 
erly mean "mustered out of the volunteer service" than "out of ail 
military service." However, by section 4 of chapter 81 of Act 
March 3, 1865, 13 Stat. 497, it was provided that ail volunteer officers 
"who shall continue in the military service to the close of the war 
shall be entitled to receive, upon being mustered out of said service, 
three months' pay proper." Later by chapter 181 of Act July 13, 1865, 
14 Stat. 94, this section was amended so as to provide that ail volun- 
teer officers "who were in service" at a given date and who were 
"honorably discharged from the service" before another should hâve 
the allowance. It was held in U. S. v. Merrill, 76 U. S. 614, 19 L. Ed. 
664, that in thèse two statutes "military service" and "service" in- 
cluded any kind of service, volunteer or regular, and that where a 
regular ofhcer was discharged from the volunteers, so that he resumed 
his former pay instanter, he could not daim this allowance. I cannot 
think that the act of 1899, which was drawn to meet ïhe same situa- 
tion, should be differently construed, and, if so, a regular arm.y officer 
on active duty would still fall within the décision in United States v. 
Merrill, supra. Now after U. S. v. Tyler, supra, I can see no ground 
to exempt the défendant, because he is on the retired list. If he is 
as the Suprême Court has held, in the military service, there is no 
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escape from tHe conclusion that the statute does not cover him, except 
to say that, when applied to active officers, the act means any kind of 
military service, and when applied to retired officers it means the 
volunteer service. That is of course an impossible way to treat a 
statute. As to the travel pay and subsistence, the act of 1877 is the 
same in substance as the act of 1899, except that, since its terms are 
of gênerai application, there is no room for construing it from the 
context as applying only to volunteers. It is a stronger statute for the 
plaintiff than the act of 1899. 

The défendant urges that I should accept the executive interpréta- 
tion of the acts, but the trouble is that the executive branches differ, 
and it so happens that I agrée with that construction placed on them by 
that department which Congress has inter se made controUing. 

A great deal has been said of the hardship of such a construction, 
and indeed the hardship is great in compelling a man to ref und money 
which he has long since and in good f aith spent and f orgotten. As an 
original question, however, there is really no great hardship in the 
Comptroller's construction. As Justice Clifïord says in United States 
V. Merrill, supra, thèse allowances are not gratuities, but are intended 
to tide over that period after discharge when a civilian has presumably 
no means of support. Such is not the case with a retired army officer, 
who résumes his two-thirds pay from the day of his discharge. He is 
pro tanto precisely in the same position as his brother upon active 
duty, and there is no period when he is left without resources. It is 
true that in respect of the commutation of travel and subsistence, the 
statute results in most shabby treatment, because the government re- 
quires the discharged officer to find his way home at his own charges, 
which is hardly a gênerons position for a sovereign to whom he has 
just volunteered his life. Even as to that, ungenerous as the resuit 
may be, it is a mistake to suppose that the loss so imposed was $412.50. 
That figure is reached upon the assumption of a travel of 20 miles per 
diem, or some other archaism, long since out of any relation with the 
facts. The court may take judicial notice that it costs not more than 
one-tenth of $412.50 to travel with the greatest comfort from South 
Carolina to New Jersey, so that though the resuit be unhandsome, the 
actual loss involved to the défendant would not hâve been great, had 
the allowance been originally denied. An act of Congress must be 
judged by the fair meaning of the words, and not by what Congress 
would hâve said, had the contingency been presented to it which sub- 
sequently arises and which the words do not cover; nevertheless it is 
always a legitimate inquiry whether the construction is unjust or 
unreasonable. In the case at bar I do not think that except in the 
omission of a travel commutation which bears some relation to the 
facts, this construction is either unjust or unreasonable. It is perhaps 
rather hard on Capt. Gillmore that he should not be permitted to keep 
a travel allowance, even though it be out of proportion to the actual 
expenses, to which volunteer officers are entitled, but so is it hard upon 
officers upon the active list, that they, too, are so deprived, and are 
only provided with actual transportation, when they retire from the 
volunteer service. Each loses a substantial perquisite which has be- 
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corne sanctioned by time, but which is none the less for the most part 
a mère gratuity. The only individual hardship which no one but Capt. 
Gillmore must bear is the actual expenses he was put to, to reach 
home. As to those he has a very real grievance, and for tliat I wish 
I could give him a remedy. 
Verdict directed for the plaintifï for $812.50, without interest. 



In re RUTLAND GROCERT CO. 

(District Court, N. D. Georgia. June 7, 1911.)" 

No. 336. 

1. Bankbuptct (§ 397*) — Partnership— Exemptions. 

On bankruptcy of a flrm, a partner could not be allowed as exemptions 
against hls creditors more tlian lie had aotually put into the business. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. $ 397.*] 

2. Bankruptcy (§ 400*) — Rulings of Référée— Rkview. 

Rulings of a référée on questions of fact In allowing exemptions wlll 

not be reversed unless clearly erroneous. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 400.* 
Appeal and review In bankruptcy cases, see note to In re Eggert, 43 

G. C. A. 9.] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
the Rutland Grocery Company. On certificate of a référée as to the 
disallowance of certain claims of exemption. Affirmed. 

O. N. Starr, J. M. Lang, and F. A. Cantrell, for objecting creditors. 
T. W. Skelly and J. G. B. Erwin, Jr., for bankrupt. 

NEWMAN, District Judge. This case cornes before the court on 
certificate from the référée as to the disallowance by the référée of 
certain claims of exemption. 

The Rutland Grocery Company appears to hâve been a partnership 
composed of J. W. Rutland and O. E- Rutland. The référée says: 

"J. W. Rutland inaugurated a business at Calhoun, Ga., in July, 1909, 
about one year before the flllng of the voluntary pétition on July 15, 1909, 
on an Investment of approximately $500. Afterwards he Invested about 
$600, making a total investment of about $1,100. A short time af ter the 
inceptiOn of the business he took Into partnership O. E. Rutland, by selling to 
hlm a haif Interest in the business for $600. The two brothers then ran the 
business disastrously for about one year, supporting themselves and famllies 
from it during that time and Incurred a total trade and other Indebted- 
ness of $3,133.58, stlll unpald. According to the testimony of O. E. Rutland 
they put in altogether about $1,200. J. W. Rutland varies this a llttle by 
stating that other vague amounts were put In, making a total of sometMng 
llke $2.000. They now claiin $1,600 in the shape of exemptions, which Is 
6ome $500 more than they invested In the business origlnally, one year be- 
fore, if O. E. Rutland testified correctly, and only slightly less than the 
first investment if J. W. Rutland is correct, vphich would seem a rather 
Bubstantial bonus In addition to the support of themselves and familles 
already obtalned from the business." 

The référée allowed J. W. Rutland $290 in household and kitchen 
furniture, etc., and O. E. Rutland $293 in household and kitchen 

•For other cases see same topic & { numbbb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexas 



766 189 FEDERAL REPORTER 

furniture, etc. He declined to allow them the additional exemption of 
$800 each, which the trustée had set apart by dividing the stock of 
laerchandise equally between them at that valuation. 

The finding of the référée as to J. W. Rutland is undoubtedly correct 
as to the transaction with référence to the piano, which I assume, al- 
though I liave not the papers before me, was not scheduled among his 
assets. 

[1] The other partner, O. E. Rutland, only put $600 into the busi- 
ness, and he clearly could not claim more as against his creditors than 
he actually put into the business. 

In this court, In re Camp (C. C.) 91 Fed. 745, it is said (page 750) : 

"But conceding, in view of -wliat bas been stated, that the bankrupt court, 
sitting In Georgia, and passing upon an exemption of a citizen of Georgla, 
would feel bound to allow an exemption to one partner out of the partner- 
Rhip assets, It is nevertheless perfectly clear that the partner seeklng the 
exemption shonld bave an interest in the partnershlp assets to the estent 
and to the amouut of the exemption sought. If, on an accounting between 
the pai'tners, the partner applying for an exemption would bave no interest 
in the partnershlp efCects as against the other partners, he would hardly 
be allowed to claim such an interest as against the creditors of the partner- 
shlp." 

Independently of this, I do not believe that it would be right to 
grant an exemption, under the facts of this case, further than the 
référée has approVed it; that is, to O. E. Rutland for more than the 
amount of $293, as approved by the référée. 'He put $600 into this 
business, and lived off of it, according to the évidence, for about a 
year, and now proposes to take one-half of the partnership assets, 
amounting to $800, as against creditors to whom they owe over $3,000, 
and a large part of this being the purchase money for the stock sought 
to be so exempted. 

I stated in a case some time ago that section 3380 of Hopkins' Code 
of 1911 appeared to apply to personalty, and I still think that is so, 
but it will be observed that section 3378 provides that in applying for 
an exemption: 

"(2) The appllcant shall also accompany his pétition witb a schedule con- 
talnlng a minute and accurate description of ail real and personal property 
belonging to the person from whose estate the exemption is to be laade, 
so that persons interested may know exactly what is exempted, and wbat 
is not. 

"(3) For a failure to comply with this section, either in the original 
)ietition or amended pétition * * * the ordinary shall dismiss the péti- 
tion." 

While section 3380 might, therefore, not apply to O. E. Rutland, it 
seems perfectly clear, according to their own contention as to what 
they believed they owned, that they failed to schedule real estâtein 
Alabama, as a part of their assets, in the bankruptcy pétition and in 
their application in connection with the allowance of an exemption. 

[2] The case is not as clear as to O. E. Rutland as it is as to 
J. W. Rutland, but I am unwilling to disturb the action of the référée. 
Therefore the conclusion of the référée on the subject is approved, 
and only the exemptions of $290 and $293, respectively, will be al- 
lowed. 
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LOCKPOET FELT CO. v. UNITED BOX EGARD & PAPER CO. 

(areult Court, D. Connecticnt. May 5, 1011.) 

No. 1,274. 

1. Eeceivebs (§ 148*) — Management or Pkopertt— Ci-AiMa. 

A lessor of water for mill property in the hands of a receîver, wlilch 
bas no right of lien accruing at each recurring rent day. except as a 
means of enforcing its daim for rent due for water actually drawn and 
used by the lessee or Its représentatives, lias no lien for water reserved 
and not so!d or used by the reeelver but its clulm, if any, is in ttie na- 
ture of a debt against the lessee. 

[Ed. Note.— For other cases, see Receivers, Dec. Dlg. 5 148.*] 

2. Receivers (§ 148*) — Management or Psopebtt— Liens— Waiver. 

Where a lessor of water for mill property in the hands of a reeelver 
did not exercise its right to pursue the property each recurring rent day 
to coUect rent for water not used, but sat by silently, it waived any right 
of lien on the property therefor. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 14S.*] 

In Equity. Action by the Lockport Felt Company against the 
United Box Board & Paper Company. The Ousatonic Water Power 
Company jSled a claim for rent. Déni éd. 

Gross, Hyde & Shipman, for complainant. 
E. A. Harriman, for claimant. 
John T. Robinson, for the United States. 
J. G. Boston, for Trust Co. of America. 
Chas. A. Safford, for défendant company. 

PLATT, District Judge. When this matter was heard the claim- 
ant was entitled to the rent due under its water leases on July 1, 1908. 
Since the hearing that claim vi^ith interest has been paid by the général 
receivers and no longer clogs our action. We are now concerned 
with its claims since the Connecticut receivers took possession. I de- 
cided (182 Fed. 328) that if the claimant had a right of lien on ac- 
count of the water rent, it was subordinate to that of the Trust Com- 
pany of America. The net proceeds received from the sale of the 
Connecticut property amounted to $9,750, which was placed in the 
hands of the Riverside Trust Company, subject to the further order 
of court. Its main function is to provide security for the mortgagé' 
which the Trust Company of America represents, which vvill not be 
due for a long time. If that function were dissipated, the claimant 
could look to it for security, if it had a right of lien after the property 
came into the hands of the Connecticut receivers. If the claimant has 
no such right of lien, it has no interest in the fund, unless the de- 
fendant owes it for rent of the water since the receivers came in. 
This is the proper time to face the problem about the lien right of 
claimant, because, if the title to the property which the fund repre- 
sents was still in the défendant company, the claimant would, if it had 
such a lien right, be entitled, on the proper proceedings, to take the 
property and hold it, subject to the lien of the Trust Company of 

•For otber cases see same topic & î kumbei: in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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America. Tt ought to hâve the same privilège in respect of the fund 
which has taken the place of the property. The fund, therefore, if the 
claimant's right of lien exists, ought to be kept intact to await the 
turn of events in regard to the security of the Trust Company of 
America, and in the meantime the income should be paid to the claim- 
ant. We are not now discussing the question whether the claimant 
reserved any water for the défendant company which the receivers 
did not use, and is therefore a creditor of the défendant company 
without security. We are deciding whether a right of lien accrued 
at each recurring rent day which the claimant could hâve enforced, 
and as a corollary to that, whether if such a right of lien did accrue, 
the claimant has not waived such right by its conduct 

[1] I am clearly of the opinion that under the lèases the claimant 
had no right of lien by paragraph 19, except as a means of enforcing 
its claim for rent due to it for water actually drawn and used by the 
défendant or its représentatives. If claimant reserved the water 
called for by the leases during the time of the receivership, selling 
it to nobody else, hoping against hope that the receivers might ask for 
it, it may be that it has a claim, in the nature of debt, against the 
défendant company, but no such claim has been presented, and there 
is no évidence before the court establishing the fact of such a réser- 
vation. 

The bulk of claimant's demand cornes out of second surplus water 
at $8,200 per year. Permanent water, under the lease, went for $750 
per year. It may be that it couH hâve presented to the receivers and 
established by proof a claim against the défendant company for $750 
per year during the receivership, but it would be another story to 
show that while the plant was closed and idle, with no use for the 
water and no prospect that any call would be made while the receiver- 
ship continued, the claimant constantly had on storage 41 feet of 
second surplus water, which it religiously refrained from disposing 
of to any one else. In dry times it might not hâve had it, and, if it did 
hâve it, the temptation to let it go to the next f ellow would hâve been 
great indeed. 

[2] A Word more about the right of lien. If claimant could hâve 
pursued the property each quarter to collect rent for water not used, 
it waived that right by acting as it did. The truth about it is that 
the claimant sat by compïacently and saw the unused property going 
to rack and ruin, and maintained a sphinx-like silence. Its right, if 
it had any, was an équitable one, and the failure to bring it into action 
during ail those passing quarters killed it. It is impossible for the 
claimant to galvanize it into life and validity at this late day. 

As I understand it, the only issue before the court for discussion 
at this time is the claim of the petitioner to the fund, based upon 
its rights as a prior lienor under the Trust Company of America. 
Being satisfied that no such right of lien exists, the pétition of the 
claimant must be denied. 
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GERMAN ALLIANCE INS. CO. v. BARNES, Superlntendent of Insurance 

of Kansas. 

(Circuit Court, D. Kansas, First Division. June 17, 1911, 

No. 8,868. 

1. CoîîSTiTcTiojrAL Law (§ 276*) — Peopebtt Riohts— Libeett to Contbact— 

"Taking dp Pbivate Propeeit." 

The taking away by législative enactment of the free exercise of the 
right of private contract Is an appropriation by the state of prlvate prop- 
erty within the meaning of the fourteenth constitutional amendment. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §S 845, 
846; Dec. Dlg. § 276.» 

For other définitions, see Words and Phrases, vol. 8, pp. 6851-6862; 
7813.] 

2. Constitutional Law (§ 298*) — Insurance (§ 4*) — Police Powees of 

State— Kequlating Fiée Insubance Chaeges— Kansas Statuie. 

Laws Kan. 1909, c. 152, providing for the régulation of rates and charg- 
es by flre insurance companles doing business in the state, is not in vio- 
lation of any rights secured to such companles by the fourteenth consti- 
tutional amendment, but is within the legltimate powers of the state and 
valld. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. § 847 ; 
Dec. Dlg. I 298 ;* Insurance, Dec. Dig. § 4.*] 

In Equity. Suit by the German Alliance Insurance Company 
against Charles W. Barnes, as Superintendent of Insurance of the 
State of Kansas. On demurrer to bill. Demurrer sustained. 

Thomas Bâtes, Z. T. Hazen, and Seyraour Edgerton, for coniplain- 
ant. 
Fred S. Jackson and Charles Blood Smith, for défendant. 

POLLOCK, District Judge. This suit was instituted by complaîn- 
ant, an insurance corporation of the state of New York, engaged in 
transâcting the business of fire insurance within the state by its per- 
mission and authority, to procure a decree perpetually enjoining and 
restraining défendant, as Superintendent of Insurance, from proceed- 
ing further under or in the enforcement of an act of the Législature 
of the state entitled, "An act relating to fire insurance and to pro- 
vide for the régulation and control of rates of premium thereon, and 
to prevent discrimination therein, "being chapter 152, Sess. Laws 1909, 
which said act took effect May 29, 1909, by which the Législature as- 
sumed to regulate and limit the rates which should be charged for pol- 
icies of fire insurance in ail cases except where the policy is issued by 
a farmers' mutual insurance company, organized and doing business 
under the laws of this state, and insuring only farm property. 

The question intended to be presented by the bill for décision is the 
constitutional validity of the act. Défendant has demurred to so much 
of the bill of complaint as challenges the validity of the act. The act 
reads as follows: 

"Section 1. That every fire insurance company shall file wlth the Superin- 
tendent of Insurance gênerai basis schedules showlng the rates on ail classes 

•For other cases see saœe toplc & S NfMSEB in Dec. & Am. Digs. 1907 to data, & Kep'r Indexes 
189 F.— 49 
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of risks Insurable by sucli flre insurauee company in this state, and ail cliai-g- 
es, crédits, t'erms, privilèges and conditions which in any wlse affect sucli 
aforesaid rates or tlie value of the insuranee issued to assured. 

"Sec. 2. i<o change sliall be made in the schedules wlùch bave been filed 
in conipliance with the requirements of tliis act, except after teu days' notice 
to the Superintendeut of Insurance, which notice shall plainly state the 
changes proposed to be made in the schedules then in force and the tiine 
vyhen such changes will go into effect ; and such changes shall be shown by 
flling new schedules. or shall be plainly Indicated ou the schedules in force 
at the time ; provided, that the Superintendent of Insurance may, in bis dis- 
crétion and for good cause sUown, allow changes upon less than the notice 
specifled herein. either in particular instances or by a gênerai order applica- 
l)le to spécial or peculiar circuuistances or conditions. 

"Sec. 3. When the Superintendent of Insuranee shall détermine that an.\ 
rate made by an insuranee company in this state is excessive or unreasonably 
high, or that said rate is not adéquate to the safety or sounduess of the com- 
]iany granting the same. he is authorized to direct said company to publish 
and file a higher or a lower rate, which shall be commensurate with the charr 
acter of the rlsk, but in every case the rate shall be reasonable. 

"Sec. 4. That no tire insuranee company shall engage or participate in the 
insuranee of any property located in this state unless the schedules of rates 
under which such property is insured has been tiled in accordance with the 
provisions of this act ; nor shall any flre insuranee company write any in- 
suranee at a rate différent than the rate named in Its schedules, or refund 
or remit in any mannei" or by any device any XJortion of the rates so esfab- 
lished, or extend to any insured or ôther person any privilèges, advantage, 
favor, inducement or concession, except as is specifled in such schedule. 

"Sec. 5. Any flre insuranee company enteriug into any contract of insur- 
anee on property located within this state for which no rate has been flled 
by such company as provided in section 1 of this act, shall within thirty days 
after entering into such contract, file with the Superintendent of Insurance 
in such forni as may be required by hlm, a schedule of such property show- 
ing the rate thereon, and such information as may lie required by such Su- 
perintendent of Insurance. Such schedule shall conform to the gênerai basis 
schedule as provided in section 1, of this act, and when filed shall constitute 
the premium rate of such company for the descrilied property. 

"Sec. 6. That ail schedules and local tariffs flled in accordance with the 
provisions of this act shall he oi)en to the inspection of the publie, and each 
local agent shall hâve and exhibit to the public copies thereof relative to ail 
risks upon which he is authorized to Write insuranee. 

"Sec. 7. That no flre insuranee company shall directly or indirectly by any 
spécial rate, tariff, rebate, drawback or other device, charge, demaud, collect 
or receive from any person or persons a greater or less or différent compen- 
sation for the insuranee of any property located in tliis state than it charges, 
demands, eollects or receives from nny other person or persons for like in- 
suranee or risks of a like kind and hazard under similar circunistances and 
conditions in this state; and any flre insuranee company vlolating any of 
the provisions of this section shall be deemed guilty of unjust discrimination, 
which Is hereby declared to be unlawful. 

"Sec. 8. That the Superintendent of Insurance, if he shall flnd that any In- 
surance company or any oflSeer, agent or représentative thereof, has violated 
any provisions of this act, may in bis discrétion, revoké the lieense of such 
offendlng company, oflicer or agent : but the revocation of any lieense as pro- 
vided In this section shall In no nianner affect the liability of such company, 
officer, agent or représentative to the infliction of any other penalty hereln- 
after provided hy any other section for violation of this act ; and, provided, 
that any action, décision or détermination of the Superintendeut of Insur- 
ance under the provisions of this act shall be svib.iect to review by the courts 
of this state as herein pi'ovlded. 

"Sec. 9. The Superintendent of Insurance shall not make any régulation 
or order wlthout givlng the insuranee compauy coucerned reaso'nalile notice 
thereof, and an opportunity to appear and be heard in respect' to the same, 
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and if any insuranee comijany or any other iiei'soii, city or iimiiieipality whicli 
shall be interested in said order sliall be dissatisfled with any régulation, or- 
der or rate adopted by said superintendent of Insurance, said party or parties 
shall bave tbe right witbin tbirty days after tbe niaking of said régulation 
or order to briiig an action against said Kuperintendent of insuranee in auy 
district court of the state of Kansas to liave such régulation or order va- 
cated. and shall set forth in the pétition the particular régulation or order 
coniplained of and the particular cause or causes of objection to any or ail 
of them, and a sunnnons shall be served upon the Superintendent of Insur- 
ance hy delivering a copy thereof to hls office at the state capitol, and sucli 
service may be had hy tbe clerk delivering a certified copy of said summons 
by mail to the said superintendent of insuranee at bis office. Issues shall be 
fornied and the controversy tried and determined as in other cases of a civil 
nature ; and the court may set aside, vacate or annul one or more or any 
part of any of tbe régulations or orders adopted or fixed by the said super- 
intendent of insuranee which shall be by said court found to be unreasonable, 
unjust, excessive or inadéquate to conipensate the Company writlug insuranee 
thereon for the risk assunied by it, without disturbing otbers. No injunction, 
interlocutory order or decree suspending or restraining the enforceuient of an 
order of the Superintendent of Insurance shall be granted, provided ; that the 
court may permit any company complaining under this act to write insuranee 
at any rates which obtained prier to the ordering of the rate complained of, 
by the Superintendent of Insurance, upon condition that tbe différence be- 
tween the rate complained of by the company and the rate at which it seeks 
to write insuranee may be deposited with the superintendent of insuranee, 
and on the final détermination of the suit shall be paid by hlm to the insur- 
anee company, if the court shall find It entitled to the same, or to the holders 
of polïcies written by said company after the rate coniplained of was ordered 
by the Superintendent of Insurance, as the court may deem just and équita- 
ble. Whenever any action shall be brought' by any insuranee company under 
the provisions of this section witbin said period of tbirty days. no penalties 
or forfeitures shall attach or accrue on account of the failure of the plaintiff 
to comply with the order sought to be vacat'ed or niodified in said action un- 
til the final détermination of said suit. Either party to said cause, if dissat- 
istied with the .iudgnient or decree of said court, may institufe proceedings 
in error in the Suprême Court as in other civil cases, and said court shall ex- 
amine the record, including tbe évidence, and render such judgment as shall 
be just and équitable, in the promises. No action shall be brought in any of 
the courts of the United States to set aside any order made by the Superin- 
tendent of Insurance under the provisions of tliis act before ail of the rem- 
édies provided for herein shall bave been exhausted by the party complain- 
ing. And if any company organized under the laws of this state, or author- 
Ized to transact the business of insuranee in this state by the Suiverintendent 
of Insurance, shall violate this section, the Superintendent of Insurance may 
caneel the authority of said insuranee company to transact business in this 
state. 

"Sec. 10. That any fire Insurance company, or any director or officer there- 
of, or any agent or person acting for or employed by such company, who 
alone, or with any other corporation, company or person, shall willfully do 
or cause to be done, or shall willfully suffer or permit to be done. any act, 
matter or thing in this act prohibited or declared to be unlawful. or who 
shall willfully omit or fail to do any act, matter or thing so dlreeted by this 
act to be done, not to be done, or shall be guilty of any Infraction of this act. 
shall be deenied guilty of a misdemeanor, and shall upon conviction thereof 
be punisbed by a fine not to e.ïceed one bundred dollars for each offense : 
provided, that if the offense for which any person shall be convicted, as afore- 
said, shall be an unlawful discrimination, such persons shall be punisbed by 
a fine not exceeding one bundred dollars, or by imprisonment In tbe county 
jail for a term not exceeding ninety days, or by both such fine and imprison- 
ment. 

"Sec. 11. No person shall be excused from giving testimony, or producing 
évidence, when legally called upon so to do at the trial of any other person 
chargea with violation of any of the provisions of this act, on the ground that 
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It may tend to incrimiuate him under the laws of this stat'e; but no person 
shall be prosecuted or subject t» any penalty or lorfeiture for or on account 
of any transaction, matter or thing eoncerning whlcli he may so testlfy or 
produce évidence under the antliority of this act, except for perjury commit- 
ted in so testifying; provided, that nothing In tbis act shall affeet farmers' 
unitual insurance companies organized and doing business under the laws of 
this State and insurin g only farm property. 

"Sec. 12. This act shall take effeet and be in force from and after its pub- 
lication In the statute book." 

While the bill of complaint charges the act to be répugnant to the 
several provisions of the fourteenth aniendment to the national Con- 
stitution, and section 1 of article 3 of the Constitution of the state as 
well, at the oral argument, and in the elaborate and exhaustive brief 
and argument filed for complainant, but one position is taken and 
urged with that vigor and reliance which characterizes the présenta- 
tion to a court of justice of a matter of large importance by earnest. 
able and diligent solicitors, thoroughly convinced of the justice and 
right of their client's cause. 

The position thus sought to be maintained by solicitors for com- 
plainant in their endeavor to establish the invalidity of the act chal- 
lenged because in violation of the provisions of the fourteenth amend- 
ment to the national Constitution may be briefly presented by a state- 
ment of the following propositions on which complainant relies: 

(1) The statute is one providing for the régulation of rates and 
charges which may be contracted for and received by complainant in 
this State in the transaction of the business for which it was created 
and which by the state it is authorized to transact. . . 

(2) The act of the state in regulating rates to be paid and charges 
for the performance of a service or in the transaction of a business 
authorized to be transacted is the taking of private property. 

(3) The power exercised by a state in the régulation of rates and 
charges to be paid for the performance of a service or the transaction 
of a business is the power of eminent domain; that is, the power to 
take private property for a public use only. 

(4) A contract of fire insurance is a purely private contract of in- 
demnity against loss by fire, and the business of writing such insur- 
ance policies or contracts of indemnity for the protection of the prop- 
erty of the citizen against the contingency of loss by fire is a purely 
private business, disassociated from, and not affected with, any pub- 
lic use. 

(5) Ergo, as a contract of fire insurance written between complain- 
ant and a citizen of the state is a purely private contract of indemnity 
of the citizen against loss by fire, and as the fire insurance business 
of complainant transacted by it within the state, under authority from 
the state, is a purely private business, whoUy disassociated from and 
not affected in any manner with a public use, it is beyond tne consti- 
tutional power of the state to regulate the rates charged by it because 
such attempted régulation constitutes a taking of its private property 
for the use and benefit of the private citizens of the state ; hence, the 
attempt of the state to so do by the act in question is in violation of 
the provisions of the fourteenth amendraent to the national Constitu- 
tion, and void. 
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(6) That the exercise by the state of the power of taking private 
property for a private use attempted to be employed in the passage 
of the act in question cannot be justifiée! either under the police power 
of the state, 

(7) Or, under its power of admitting foreign corporations within 
its borders to engage in business on such terms as it may prescribe, 
or in pursuance of any other power possessed by the state. 

From the foregoing statement of fundamental propositions on which 
complainant bottoms its charge of invaUdity against the act, it is seen 
to be freely conceded by complainant when in any given case the busi- 
ness transacted or the service performed is in its nature public, quasi 
public, or affected with a public use in which the public hâve an in- 
terest, or in any case where a member of the public may of right de- 
mand on any terms the performance of the service, or the transaction 
of the business, in such cases the lawmaking power of the state may 
for the purpose of securing to the public reasonable rates and charges 
for the service performed or business transacted, and for the purpose 
of protecting the public from extortion, oppression, or unreasonable 
rates or charges, make such reasonable régulations of rates and charges 
to be paid therefor as the lawmaking power may deem wise and 
prudent. On the contrary, however, it is most earnestly insisted by 
complainant the business in which it is engaged within the state, un- 
der authority of the state, is neither in its inhérent nature public, quasi 
public, nor affected with any public use whatever, but that the busi- 
ness in which it is engaged is in its very nature purely and strictly 
private between itself and the members of the public with which it 
deems proper to deal by private contract, in the same manner and 
to like extent as is the business of the merchant, the grocer, or the 
butcher in dealing with bis patrons ; that the personal élément does 
and of necessity must enter into the transaction of such business; 
that the property of one man of known standing for his care, dili- 
gence, probity, and honesty may be a good risk, whereas, like prop- 
erty similarly situated, owned by the weak, the slothful, or the vi- 
cious is a hazardous risk, and, as the rate charged is based absolutely 
and alone on the risk assumed from sheer force of necessity and out 
of a just regard for fairness and honesty in dealing, the greater risk 
must pay the greater rate; that the act of the state in stepping be- 
tween the parties in their negotiations over purely private business 
affairs, and its attempt to regulate their personal contracts, in such 
manner as to require complainant to indemnify against the risk by fire, 
the scoundrel who would willingly, if he believed he could escape dé- 
tection and punishment for his crime, put the brand to his property, 
on the same terms and conditions as to the compensation to be paid 
for assuming the risk as is charged the upright and just man, when 
from the inhérent différences between the men themselves who own 
the properties, and not a différence in the properties insured, the haz- 
ard in the one case is greater than in the other, is not alone an un- 
warranted intermeddling and invasion on the part of the state with 
the right of private contract possessed by the citizen under the Con- 
stitution, but is also positively paternalistic and vicions. 
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The elaborate and exhaustive brief, argument, and review of au- 
thorities filed and relied upon by complainant in support of the con- 
tention made in this behalf cannot but impress the thinking mind with 
the gravity of the situation and the ultimate conséquences which in 
the natural order of séquence must follow in the wake of such lég- 
islation if it be upheld as valid and be extended to ail subject-matters 
to which it may and undoubtedly will in future be made applicable. 
However, the question presented to the court to détermine in this case 
does not concern itself, on the one hand, with the wisdom or policy 
of the act, or, on the other, with that state of aiïairs which will or 
must inevitably follow in the course of such législation. The court 
must consider alone and only whether beyond ail reasonable doubt the 
act challenged lies clearly without the legitimate exercise of that wide 
range of constitutional power which the people of the state, with the 
consent of the nation, hâve conferred on the lawmaking power of the 
state, as the lawful exercise of that power has been defined, delim- 
ited, and declared by those courts whose décisions are controlling hère. 
And in this regard it may be observed the obligation does not rest with 
those who seek to uphold and maintain the validity of the exercise of 
power by the state hère challenged to point out wherein or whereby 
the state lays claim to the right to lawfuUy exercise the power dis- 
played, but it does devolve upon those who deny the exercise of such 
power to the state to point out with clearness and certainty the pré- 
cise provision of the national Constitution which in express terms or 
by necessary impHcation, says this thing may not be donc, for upon 
the Législature of this state, by the organic law of the state, is con- 
ferred ail the législative power possessed by the people in their col- 
lective capacity except such as was by the national Constitution confer- 
red on the Congress, or is by the state Constitution expressly reserved 
to the people by prohibitive provisions contained in that instrument. 

The very broad and comprehensive language of that provision of 
the state Constitution conferring législative power reads as follows: 

"ïhe législative power of this state shall be vested In a House of Repré- 
sentatives and Senate." Section 1, art. 2, State Const. 

Wherein, then, does complainant with that clearness and précision 
demanded by the occasion point out beyond peradventure or doubt the 
act challenged to be in violation of the national Constitution, and thus 
beyond the power of the state? 

It is conceded the act in question does make provision for the rég- 
ulation of rates and charges in the transaction of the business of fire 
Insurance ; that the exercise of the power of fixing or regulating rates 
is the exercise of législative power ; that the business of fire insurance 
is a private business, and a contract of insurance has been declared to 
be a purely private contract of indemnity ; that no one has the right 
to demand of or to compel an insurance company to contract with 
him either on such terms as may be agreed between the parties, or such 
terms as may be prescribed by the lawmaking power of the state ; 
that, generally speaking, it is true the only power of the state to com- 
pel a member of the body public to part with his private property is 
in aid of the administration of the affairs of the state or government 
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under some form of taxation, a power essential to the continuée! ex- 
istence and perpetuity of the state, where the compensation made in 
return for that taken Hes in the protection afforded the donor, or by 
the exercise of that other sovereign power of eminent domain by which 
a member of the pubHc is compelled to part with his private property 
for a public use on just compensation being made him in return, a 
power, the exercise of which is indispensable to the accompli shment 
of the purposes of government, or where, in the lawful exercise of 
the police power of the state, private property is seized and confis- 
cated as contraband goods, a power, the exercise of which is essen- 
tial to the préservation of order and the enforcement of the laws. 
Again, it may hâve been at one time thought by the courts of this 
country the state could only take the private property of its citizens 
or those members of the great body politic présent in or having prop- 
erty within the state by the exercise of the one or the other of the 
powers above enumerated. 

[1] It may also be conceded the exercise of the législative power 
of fixing or regulating rates and charges for services performed or 
engagements undertaken is an appropriation by the state of private 
property ; for it is a taking away f rom the contracting parties of their 
right of private contract which is private property. Lochner v. New 
York, 198 U. S. 45, 25 Sup. Ct. 539, 49 L. Ed. 937; Mathews v. 
People, 202 111. 389. 67 N. E. 28, 63 L. R. A. 72>, 95 Am. St. Rep. 241 ; 
State v. Julow, 129 Mo. 163, 31 S. W. 781, 29 L. R. A. 257, 50 Am. 
St. Rep. 443; Harbison v. Knoxville Iron Works, 103 Tenn. 421, 
53 S. W. 955, 56 L. R. A. 316. 76 Am. St. Rep. 682. 

It inay be further conceded heretofore the exercise of the right to 
fix or regulate rates and charges has been almost, if not altogether, 
confined to those engaged in the transaction of a public business or the 
transaction of a business affected with a public use. And it may be 
further conceded, as contended by complainant, it were better in the 
préservation of the liberties and rights of the individual citizen, both 
natural and corporate, and would the better tend toward the préser- 
vation and perpétuation of the state itself, if the line of démarcation 
in the power of the state to interfère in the régulation of the affairs 
of its citizens, or those transacting business within its borders were 
absolutely fixed and established by sound and settled judicial déci- 
sions so plain, clear, and cogent that no one might err therein as to 
his individual rights, that no Législatures might dare overstep such 
rights, and that no court might be found in which such rights would 
not be known, recognized, and enforced. But has this been done? 

[2] In the light and trend of récent judicial décisions controlling 
hère, can it be said the state must be denied the right to regulate the 
rates and charges of either foreign insurance companies transacting 
business within her borders, as is complainant, or domestic insurance 
corporations of her own création, in the exercise of her reserved pow- 
ers, having in view the great magnitude of the business transacted by 
such companies, its intimate relation to the commercial business world, 
and the direct influence the business so transacted has on the prosperity 
ol the individual citizen affected thereby? Although it may be (Ton- 



776 189 FEDERAL RBPOETES 

ceded never before to hâve been donc, and that no authority expressly 
authorizing such interférence may be found, and although it may 
hâve been heretofore thought the foundation stones underlying the 
right of the state to enact such régulation has been in principle re- 
jected by the more remote adjudications. 

In the détermination of this question it will be both a useless and 
unnecessary labor to attempt a review and discussion of the many au- 
thorities on the briefs of soUcitors for the respective parties. A réf- 
érence to a few only of the more récent cases will be attempted. The 
case of Noble State Bank v. Haskell et al., 219 U. S. 104, 31 Sup. Ct. 
186, 55 L. Ed. 112, decided January 3d of this year, was a case in 
which the Législature of the state of Oklahoma undertook to compel 
ail banking institutions of that state to contribute to a fund to be em- 
ployed by the state in the Hquidation of the debts of any such insti- 
tution of the state as might become insolvent and unable to pay its 
depositors. This législation was challenged as beyond the constitu- 
tional power of the state on the seemingly sound ground that in its 
opération it took the private property of the stockholders of one in- 
stitution to pay the private obligations of another without the consent 
and over the protest of the owners. It will be observed there was in- 
volved in that case no question of the state's power of taxation. No 
question of the exercise by the state of the power of eminent domain, 
no question of the exercise of its police power to take, hold, or con- 
fiscate contraband property, and apparently no question of the exer- 
cise of any other power of the state heretofore exercised under settled 
and well established authority, yet the contention of complainant that 
the act in its opération took its private property for a private use was 
met by Mr. Justice Holmes, delivering the opinion of the court, in the 
following language: 

"The substance of the plalntifFs argtinietit Is tliat the àssessment takes pri- 
vate property for private use without compensation. And, while we should 
assume that the plaintiff would retain a reversionary Interest in its contri- 
bution to the fund, so as to be entitled to a return of what remained of It 
if the purpose were given up (see Receiver of Danby Bank v. State Treas- 
urer, 39 Vt. 92, 98), still there is no denying that by this law a portion of 
Its property might be taken wltbout retum to pay debts of a faillng rival 
in business. Nevertheless, notwithstanding the logleal form of the objection, 
there are more powerful considérations on the other side. In the flrst place, 
It is established by a séries of cases that an ulterlor public advantage may 
justify a comparatively Insignlflcant taking of private property for what in 
Its immédiate purpose is a private use. Clark v. Nash, 198 U. S. 361 [25 
Sup. Ct. 676, 49 L. Ed. 1085]; Strlekley v. Highland Boy Mniing Co., 200 
U. S. 527, 531 [26 Sup. Ct. 301, 50 L. Ed. 581] ; Offleld v. New York, N. H. & 
H. R. Co., 203 U. S. 372 [27 Sup. Ct. 72, 51 L. Ed. 231] ; Bacon v. Walker. 
204 U. S. 311, 315 [27 Sup. Ct. 289, 51 L. Ed. 499]. And in the next It would 
seem that there may be other cases beslde the everyday one of taxation, in 
which the share of each party in the benefit of a scheme of mutual protec- 
tion is sufflcient compensation for the corrélative burden that it is compelled 
to assume." 

Again, in defining the police power of the state, and in pointing out 
the wide extent of its opérations, and the infinité variety of objects 
which by the state may be accomplished thereunder, it is said: 

"It may be said in a gênerai way that the police power extends to ail the 
great public needs. Camfield v. United States, 167 U. S. 518 [17 Sup. Ct. 
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864, 42 L. Ed. 2G0]. It may be put fortli in aid of what is sanctioned by 
usage or held by the prevailing morallty or strong and prépondérant opinion 
to be greatly and immediately neeessary to tbe public welfare." 

It is self-evident the décision of the question as to what constitutes 
"great public needs" or what shall be held by ''prevailing morahty or 
•strong and prépondérant opinion" to be '"greatlv and immediately nee- 
essary to the public welfare" must be left to the lawniaking power of 
the State, for of such matters courts know nothing, and bave no means 
of discovery. It is equally obvious the range of a power so defined in 
its opérations must be as boundless as the mental desires, imaginations, 
and visions of men. 

Again, in speaking of the power of control of the state over the 
business of banking, which in its nature is a private business, as much 
as is fire insurance, at least in so far as it relates to mère banks of 
discount and deposit, it is said : 

"We cannot say tbat the iiublie interests to wliicb \ve bave adverted and 
others are not sufficieiit to warrant the state in takin? the wiiole business of 
banking under its control. On the contra ry, we are of opinion tbat it may 
,go on from régulation to prohibition excejit npon sueli conditions as it may 
preserlbe. In short, wlien the Oklahoma I,es;lslafure déclares by implication 
tbat free banking is a public danger, and that incorporation, Inspection, and 
the above-dpscribed co-operation are neeessary safeguards, this court certain- 
ly cannot say that It is wrong." 

Surely, then, if the police power or any power possessed by a state 
may go to the extent of a compulsory taking of the private property 
of one banking institution to meet the private obligations of another 
in the furtherance of a supposedly ultimate benefit to the public, why 
by the same token and to a like end may the Législature of a state 
not provide for the régulation of the rates and charges of fire insur- 
ance companies transacting business vvithin its borders and with its 
citizens, although it be conceded the' business of fire insurance is a 
private business, and the régulation thus imposed does constitute the 
taking of the private property of the insurance company by destroy- 
ing the free exercise of the right of private contract, it cannot be 
thought the intangible property of the insurance company so taken 
without compensation is more sacred or less inviolate than the tangi- 
ble property of the bank appropriated by the same means and to the 
same end. Not only so, but under the doctrine therein declared the 
state may take under its control the whole subject of fire insurance 
and conduct its opérations in such manner by such agencies and on 
such terms and conditions as to form of contract, compensation to be 
paid for the indemnity from risks sectired by its citizens, as the law- 
making power may in its wisdom prescribe. Again, the power of the 
state over the transaction of corporate insurance companies, foreign 
or domestic, the business of which is not within the power of Con- 
gress to regulate under the commerce clause of the national Constitu- 
tion, must be conceded to be as plenary as is the power of Congress 
over interstate commerce under the commerce clause (if we lay aside 
from considération, for the moment, the public nature of such inter- 
state commerce. In Atlantic Coast Line Co. v. Riverside Mills, 219 
U. S. 186, 31 Sup. et. 164, 55 L- Ed. 167, Mr. Justice Lurton, speak- 
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ing of the pc>vver of Congress to make the initial carrier liable for dam- 
ages for loss or injury to goods in the hands of a Connecting carrier, 
said: 

"It Is obvious from the inany décisions of thls court that there Is no sucli 
thlng as absolute freedoin of contract. Contracts whlch contravene public 
policy cannot be lawfuUy made at ail, and the power to make contracts 
may in ail cases be regulated as to forra, évidence, and validity as to third 
persons. The power of sovernment extends to tUe déniai of Uberty of con- 
tract to the extent of forblddlng or regulatlnç every contract wUich is rea- 
sonably calculated to injurlously afCect the public interests." 

Again, it is not entirely clear at this late day, as contended by com- 
plainant, the business of fire insurance although in its nature a pri- 
vate business vvill in future continue to be regarded as entirely un- 
affected with a public use. Mr. Justice Harlan, delivering the opin- 
ion of the court in the récent case of Complainant v. Haie, 219 U. S. 
307, 31 Sup. Ct. 246, 55 L. Ed. 229, wherein the constitutional valid- 
ity of an act of the state of Alabama, which provided for the recovery 
by the assured from the company of 25 per cent, more than the actual 
loss sustained on the mère showing the company writing the contract 
belonged to an insurance tariff or rate association, said: 

"We concur entirely In the opinion expressed by the state court that the 
statute does not infringe the fédéral Constitution, nor deprive the insurance 
company of any right granted or secured by that instrument. The business 
of tire Insurance is, as every one knows, of an extensive and pecuUar charae- 
ter, and its management concerns a very large number of people, particularl.v 
those who own property and désire to protect themselves by insurance. We 
can well understand that tire insurance companies, acting together, may hâve 
owners of property practically at their mercy in the matter of rates, and 
may hâve it In their power to deprive the public gênerai ly of the advantages 
flowing from compétition between rival organlzatlons engaged in the business 
of tire insurance. In order to meet the evUs of such comblnations or asso- 
ciations, the state Is compétent to adopt appropriate régulations that vvill 
tend to substitute compétition in the place of combination or monopoly. 
Carroll v. Greenwich Ins. Co., 199 U. S. 401, 411 [26 Sup. Ct. 66, ,50 L. Ed. 
246]. Régulations, havlng a real, substantial relation to that end, and which 
are not essentially arbltrary, cannot properly be characferized as a depriva- 
tion of property wlthout due proeess of law. They are enacted under the 
power with which the states bave néver parted, of caring for the common good 
wlthin the limits of constitutional authority. Insurance companies, indeed, 
ail corporations, associations, and individuals. withln the jurisdiction of the 
state, are subject to such régulations, in respect to their relative righfs and 
duties. as the state may, in the exercise of its police power and In harmony 
with its own and the fédéral Constitution, presorlhe for the public conveni- 
ence and the gênerai good. .Tacobson v. Massachnsetts. 197 U. S. 11, 27. .31 
[2.5 Sup. et .S58, 49 U Ed. (UP,]: I.akc Shore. etc.; v. Ohio, 17.<î U. S. 2S5, 
297 119 SuF>. et. 465. 43 L. Ed. 702] ; House v. Mayes, 219 U. S. 270 [31 Sup. 
Ct. 2,34, 55 L. Ed. 213J." 

True, in that case, the act was upheld on the ground it was the in- 
tent of the Législature in its enactment to prevent (by punishment of 
forfeiture to the assured) the combination of insurance companies to 
stifle compétition on the theory that compétition in business is an ul- 
timate good, whereas the évident theory and intent of the Législature 
in the enactment of the act hère in controversy, as shown by its text 
and title, was that compétition between insurance companies for busi- 
ness except mutual insurance companies of the state doing a farm busi- 
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ness is bacl in its tendency and should therefore be eut off and de- 
stroyed, to the end that ail dealing with them may receive like and 
equal treatment without discrimination. liowever, the principle in- 
volved and underlying the exercise of législative power is the same in 
the one case as it is in the other. h is the exercise of the power to 
regulate the amount received by the com]:)lainant from the assured for 
entering into the contract of indemnity which is involved in this case, 
and in that it was the exercise of the power to regulate the amount 
to be paid to the assured in case of loss sustained, regardless of the 
terms of the contract. The one act is designed to promote, the other 
to destroy, compétition, but that is a cjuestion of state policy, not of 
law. 

Without attempting a further discussion of the propositions relied, 
on by complainant in its elaborate brief and argument, or a référence 
to the many authorities therein cited and elaborated upon in argument, 
it will suffice to say in the light of récent décisions, which must con- 
trol hère, I am of the opinion the act challenged does not violate any 
right secured to complainant by the provisions of the fourteenth 
amendment to the fédéral Constitution, and that the act will be upheld 
as within the legitimate exercise of the lawmaking power of the state. 

The demurrer, therefore, to so much of the bill of complaint as chal- 
lenges the validity of the act will be sustained. 

It is so ordered. 



UNITED STATES v. ATLANTIC COAST LINK R. CO. 
(Circuit Court, E. D. Nortli Carolina. .Tuue 10, 1910.) 

1. PosT Offick (§ 22*) — Carriage of Mails— Duty of Carrier— Obligation 

TO United States— Beeaoii of Contract. 

Thougti a railroad conipauy carrying United States mails under a con- 
tract is not with référence thereto a couinion carrier, and is not tliere- 
fore liable as an insurer for its safe carriage and delivery, yet, if mail 
so carried is lest or destroy ed by the railroad compaiiy's négligence or 
default, it may nevertheless be liable as for breach of contract. 

[Ed. Note. — For other cases, see Tost Office, Dec. Dig. § 22.*] 

2. PosT Office (§ 22*) — Mails— Destruction— Cabrier's Liabilitt— Plead- 

ING. 

An allégation that certain mail matter belonging to the United States 
wa.s lest and destroy ed by reason of the négligence and carelessness of 
défendant railroad con)pany. causing a collision in which the mail and 
car confaining it were destroyed by fire. was sufficiently coniprehensive 
to eover any breach of duty imposed by the contract of carriage and was 
tlierefore sufficient. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 22.*] 

3. PosT Office (§ 22*)— Destruction of Mail Matter— Kailroad Wreck— 

Railroad's Liability — Défense. 

In an action by the United States against a railroad corporation for 
breach of a contract to earry the mails arising from a railroad wreck 
and resulting in the loss and destruction of valuable mail matter, it was 
no défense that the wreck resulted from the négligent acts of the rail- 
road coinpany's employés in failing to proiwrly discharge assignable du- 



•For other cases see same topic & S mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ties, and not from aets and omissions imputable to tlie corporation as 
sueli. 

[Ed. Note. — For otlier cases, see Post Office, Cent. Dlg. § 43 ; Dec. Dig. 
§ 22.*] 

4. Post Office (§ 22*) — Destruction of Mail— Liability or Carrieb— Rigiit 
TO Use. 

Wbere the United States liad received fourtli-elass mail matter and 
engaged to transport tlie same in considération of the charges exact'ed, 
it had suflicient interest in tlie projierty mailod to entitle it to niaintain 
an action agalnst tlie carrier for tlie value of sueh mail lost or destroyed 
through a breaeli of the carrier's coiitract to transport the mails with due 
and reasonable care, though the government was not liable to the owner 
of the mail for its value. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 43 ; Dec. Dig. 
§ 22.*] 

Action by the United States against the Atlantic Coast Line Rail- 
road Company. On demurrer to complaint. Overruled. 

Plaintiffl eomplains in three causes of action, alleglng: 

(1) That prior to the ISth day of April, 190-1, it was the ovimer and in the 
possession of certain mail pouclies, mail sacks. keys, etc., of the value of 
$135.85. That défendant was on and prior to February 13, 1900, and has beeu 
continuously since said date, a corporation carrying on, pnrsuant to the pow- 
er conferred in its charter, the business of a connnon carrier engaged in In- 
terstate commerce, operating a line of railroad between Weldon, in the county 
of Halifax, in the state of North Carolina, and the state line dividing tie 
States of North and South Carolina. That plaintiff, on February 13, 1900, 
entered into a contract with défendant, whereby défendant engaged to carry 
mail equipment over the line of its railroad between the town of Weldon and 
the line dividing the states of North and South Carolina and between other 
points and stations on said railroad, which said line was designated as mail 
route No. 118,002, at a compensation of §59,792.10 per annum, being .$346.28 
per mile for 172.67 miles and railway post oflbe car service at the rate of 
$17,260 per annum, being $100 per mile for 172.00 miles. That, in pursuance 
of said contract and other like contraets, there was existiug and in force, on 
the 18th day of April, in the year 1904, an authorized United States mail 
service designated as the Washington & Charleston Kailway post office run- 
ning between the city of AVashington, D. C, and the city of Charleston. S. C., 
of which the said line between AVeldon, N. C, and the said state line formed 
a part. That, under the contract aforesaid, it was the duty of the défendant 
to carry, In a safe and secure manner, over the line of said mail route, such 
railway post office car, and the mail matter and mail equipment tlierein con- 
tained, as should be delivered fo It by the plaintifî, or its agents, for that 
purpose. That on the said ISth day of April, 1904, at Ducama, in the county 
of Wilson, In the state of North Carolina, on the mail route aforesaid, the 
défendant, its agents and employas, then and tliere having in its iwssession 
the said railway post office car and the said mail equipment therein con- 
tained, as a part of its train No. 35, so negligently and carelessly managed 
and operated the englue drawing said train, and the railway post office car 
attached thereto, which contained the mail equipment aforesaid, and the de- 
fendant, its agents and employés, so carelessly and negligently managed and 
operated another train aud the engine drawing said other train, and the cars 
attached thereto, on said line of railroad. and the défendant, its agents and 
employés, negligently and carelessly permitted its railroad track at said Lu- 
cama to be in such defective condition and poor repair, as negligently and 
carelessly to cause a collision between said trains, and negligently and care- 
lessly in the manner aforesaid and in another and other manners to cause 
the wreck, buming and destruction of said railway post office car attached 
to said train No. 35 and the mail equipment aforesaid therein contained; 
said equipment being of the value of $101.89. 

'For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(2) For a second cause of action, plalntiff allèges the matters set out in Its 
first cause of action in regard to défendants corporate existence, etc., and 
its contract with défendant, and: "Tliat, under the contract aforesaid, the 
défendant had in its possession as bailee of the plaintlfl: on the ISth day of 
April, in the year 1904, one certain railway post office car which contained 
mail matter and mail equipment, which had theretofore been delivered to the 
défendant by the plaintlff under said contract. That, as a part of the mail 
matter in said cars, the défendant had in its possession on tlie date aforesaid 
certain pièces of reglstered, ordinary, and foreign mail matter, which is de- 
scrilied in the complaint, and consisted of 46 reglstered parcels containing 
médaillons, periodicals, pistols, crayons, pictures, books, merchandise, watch- 
es, cash, dlamonds, jewelry, and numerous other articles of the aggregate 
value of $9,154.54. Many of the parcels were mailed in Paris and addressed 
to persons at Havana, and other points in Cuba." Plaintlff alleged the nég- 
ligent destruction of the mail car as its flrst cause of action, and further: 
"That on the IStli day of April, 1904, and upon other subséquent days, after 
the négligent wrecking, burning, and destruction of said train No. 35, at Lu- 
cama, in the county of Wilson, state of North Carolina, on the mail route 
aforesaid, the défendant, its agents and employés, knew, immediately after 
said wreck occurred, that there was in the débris of said railway post office 
car, and its contents, certain valuable matter, including certain and sundry 
precious stones or diamonds, of great value ; nevertheless, the défendant, its 
agents and employés, vvholly regardless of its duty, utterly failed and neg- 
lected to guard, protect, préserve, and rescue from said flre, loss, and destruc- 
tion, and from the déprédations of its own agents and employés and of otlier 
persons, the débris of said railway post office car and the said valuable mat- 
ter which it contained, which could hâve been rescued and preserved by the 
défendant, Its agents and employés, from said fire, loss, and destruction, and 
from the déprédations of said agents, employés, and persons. But, on the 
contrary, plaintlff: is infornied and believes, and on such information and be- 
llef allèges, that the défendant, its agents and employés, in violation of its 
said duty. permitted other persons to rifle the débris of said railway post of- 
fice and its contents and to pillage for and carry away large quantifies of 
said valuable matter to the value of ,^9,154.54." 

(S) That, repeating the allégations in the first and second causes of action 
regarding the duty of défendant in the premises, it avers that, after the de- 
struction of the car, défendants agents and servants pillaged and carried 
away the diamonds in défendants possession and under its control as afore- 
said. 

Défendant demurred to the complaint: 

(1) For that said complaint does not allège that the said défendant was a 
common carrier of mail, nor a bailee thereof, and hence sets forth no breach 
of duty running to the plaintifC herein in regard thereto. 

(2) For that said complaint shows no duty upon said défendant, either at 
law or under the contract referred to, to guard the said mail matter men- 
tioned. 

(3) For that said complaint does not allège that the said United States mail 
matter, alleged to hâve been lost and destroyed, was the property of the plain- 
tifC herein, or that the plaintlff had any spécial or property Interest therein ; 
hence shows no right in said plaintlff to maintain this action. 

(4) For that said complaint does not allège that the said plaintlff has been 
damaged or suiïered any loss whatever, either in its own property, or its 
rights, or any loss or damage of property for which it is accoun table to oth- 
ers ; hence sets forth no cause of action againsf this défendant. 

(5) For that said complaint does not allège that the said défendant has 
been négligent in any nonassignable duty Imposed upon it by law or by the 
alleged contract, and does not allège tliat said défendant has been négligent 
or careless in the sélection of its employés and servants engaged in the opér- 
ation of the train specified in said contract. 

(C) For that it appears from the facts stat'ed in the said complaint that the 
plaintlff, neither in its own right, nor as custodian of the mail matter therein 
referred to, suffered any loss or damage by reason of the destruction and loss 
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bf said mail niatter alleged In and by said complaint, since, în accordance 
wltli the statute In such case made and provlded. the plaintlfï Vas not aiid 
Is not liable to the owners of said mail matter for tlie full value thereof. 

(7) For that it appears from said complaint that the plaintiff is undertak- 
Ing therein and thereby to consolldate 45 différent, separate, and indépendant 
causes of action brought by it as trustée or bailee for and on behalf of 45 
diiïerent persons, the interests of said différent persons being diverse and not 
Identical, and is thereby improperly attempting to joln 45 separate causes of 
action in one complaint. 

. (8) For that several causes of action hâve been improperly unlted in the 
said complaint, in that plaintiff seeiks to recover in and by said déclaration 
the value of certain property and mail matter belonging to many différent 
persons, which were destroyed or lost, which did not belong to the plaintiff, 
but belouged to many différent persons who are not parties to this action, 
which were destroyed while in the possession of the plaintiff as bailee by the 
alleged négligence of the défendant, and also to recover thé value of certain 
mail equipment belonging absolutely to the plaintiff, and which if allèges was 
destroyed by the négligence of the défendant, 

(9) That the plaintiff improperly unlted in the complaint a cause of action 
in its own right with a cause of action in its right as bailee. 

H. F. Seawell, Dist. Atty., for the United States. 
George ElHott and Davis & Davis, for défendant. 

CONNOR, District Judge (after stating the facts as above). [1] 
If it be conceded, as the authorities hold, that défendant is not, in 
respect to carrying the mail, a common carrier, and therefore not an 
insurer of its safe carriage and dehvery, yet it is alleged and, pro 
hac vice, admitted that, as authorized by its charter, and by congres- 
sional législation, it entered into a contract with plaintiff for a val- 
iiable considération to carry the mail — that is, the railway post ofhce 
car, the equipment, and the mail matter therein — between the points 
designated in the complaint. This contract certainly imposed some 
degree of care — at thé least ordinary care — to carry it safely. It is 
alleged that it so negligently and carelessly managed and operated 
its train, engine, etc., and that the track was in such defective con- 
dition, that two of its engines collided, causing the burning and de- 
struction of plaintiff's property — its mail equipment committed to 
the care of défendant pursuant to and for the purposes set out in the 
contract. Unless, as contended by défendant, it is only liable for 
its corporate act or omission and not for the négligent manner in 
which its agents and employés discharged their duties, it would seem 
clear that, for the destruction of the plaintiff's property — the equip- 
ment, etc. — défendant is liable for a négligent breach of contractual 
duty. 

[2] The gênerai terms "negligently" and "carelessly" are sufR- 
ciently comprehensive , to cover any breach of duty imposed by the 
contract — it is notr necessary, or usual, to make the allégation more 
spécifie in regard to the degree of care imposed by the relation exist- 
ing between the parties— this being, upon the évidence, a question of 
law. But the défendant insists that, as the complaint sets out the 
négligent acts, or omissions, of defendant's agents and servants re- 
sulting in the destruction of the property, the court must see, as 
matter of law, that such acts and omissions are not imputable to the 
corporation, but show a failure on the part of employés to discharge 
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assignable duties, and that for thèse the corporation, in the absence 
of any allégation of négligence in the sélection of its agents and em- 
ployés, is not liable. The question presented is interesting and not 
free from difficulty. The authorities cited by the learned counsel 
(Bank v. Minneapolis, St. P., etc., R. R. Co. [C. C] 113 Fed. 414, 
and Bankers' Mut. Cas. Co. v. Minn., St. P. & S. S. M. Ry. Co., 
117 Fed. 434, 54 C. C. A. 608, 65 L. R. A. 397) were suits brought 
by the owners of the mail lost by the alleged négligence or miscon- 
duct of subordinate employés of the corporations. The point decided 
in both cases and fully sustained by the décisions cited is that the 
action cannot be maintained for the reasons and upon the principles 
set out. The décisions went upon the principle that there was no 
contractual relation between the plaintiff and the railroad company, 
which in carrying the mail was acting as a public agency, employed 
by the government in discharging a governmental function. Banking 
Co. V. Lampley, 76 Ala. 357, 52 Am. Rep. 334. In Bank v. Minn., 
St. P., etc., R. R. Co., supra, Lochren, District Judge, says : 

"A raîlway company carrying the mail does not assume any of the duties 
of a comnion carrier. No one hut the government eau require or receive such 
service, and the duties and responsibilities of such railway carrier of mails 
are measured by the ternis of the contrac-t, and by the provisions of the postal 
laws and régulations." 

No case has been cited in which the government has sued for loss 
of mail occasioned by the négligence of the carrier or its employés 
based upon an alleged breach of the contract of carriage. While it 
may be that, as between the citizen, whose mail is carried by the 
railroad, as a public governmental agency and the carrier, no privity 
of contract exists, it does not necessarily follow that, when sued by 
the government for breach of a contractual duty, the company is 
not liable for the wrongful or négligent acts or omissions of its agents 
and employés, as in other cases of a contract for carriage. It is not 
easy to draw the distinction between those duties which can only 
be discharged by the corporation, acting in its corporate capacity, and 
those which it necessarily discharges through the médium of agents, 
servants, and employés acting within the scope of their employment. 

[3] The corporation undertook, by its contract, to safely carry; 
that is, use ordinary care as a bailee for hire in carrying the mail 
equipment, etc. This it could do only by maintaining its tracks in a 
reasonably safe condition, and by operating its trains by means of 
engineers, conductors, and other employés intrusted with the discharge 
of such duty. Ordinarily it is conceded that it is liable for the nég- 
ligence of thèse employés. It is not clear why, when the plaintiff 
enters into a contract with the corporation, to aid it in the performance 
of its duty to the public, the same principles governing the rights and 
duties of the parties, as in other similar contracts, do not apply. If 
the action was in tort, other principles might be invoked. The court 
cannot take judicial notice of the division of duties made by the com- 
pany among its employés in the management and opération of its 
road and trains. The demurrer to the first cause of action must be 
overruled 
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[4] In addition to the causes of demurrer assigned to the first, it 
is insisted that, as to the second cause of action for the loss of the dia- 
monds and other articles contained in the mail pouches, the plaintiff 
had no property or interest, that it was not liable to the owner, and 
that, in no aspect of the case, is défendant liable for their value. 
Assuming that the défendant would be liable to plaintiff if it had been 
the owner of the diamonds, it would seem that, to the extent that 
plaintiff had a spécial property as bailee for carriage, it would re- 
cover at least nominal damages for breach of the contract of carriage. 
The Postmaster General is empowered to establish a uniform System 
of registration, and to provide ruks under which the sender of first- 
class registered matter shall be indemnified for losses thereof in the 
mailS' n-ût to exceed a fixed amount. R. S. § 3926 (U. S. Comp. St. 
1901, p. 2685) ; 5 Fed. Stat. Anno. 871, amended by 32 Stat. L. 
117 (U. S. Comp. St. Supp. 1909, p. 1008). The articles allegell 
to hâve been iost were fourth-class matter, and for thèse it seems no 
indemnity is provided. 20 Stat. L. 358, 5 Fed. Stat. Ann. 828 (U. 
S. Comp. St. 1901, p. 2646). It would seem, therefore, that the 
pliaintiff is not liable tq the owner of the diamonds and other articles 
Idsf by the burning of the mail car. 

The only case in point which has been cited is The Winklered, L. 
R. Prob. Div. ( 1902) 42. In that case it. is held that, when a vessel 
carrying the mail was sunk by a collision with another vessel, the 
Postmaster General could recover of the defaulting vessel the full 
value of the mail thus Iost, upori the principle that as bailee of the 
mail he was entitled, as against a wrongdoer, to recover for the bene- 
fit of the owner the full value of the property destroyed. See, also, 
National Surety Co. v. United States, 129 Fed. 70, 63 C. C. A. 512. 
There the plaintiff in error had become surety on the bond of a mail 
carrier whô conVerted to his own use a letter committed to his care 
for carriage contàining $11. The government sued for this amount. 
The owner of the letter had made no demand upon the government 
for thé money. The plaintiff in error contended: 

"That the United States Is eiitltled to no recovery in anj' event beeause It 
has neither Incui'red any liability, nor suffered any loss, by the theft of the 
: money by the principal in the bond." 

To this contention Sanborn, Circuit Judge (for the Circuit Court 
of Appeais, Eighth Circuit), said : 

"The right of the nation, however, to a recovery in this action, is not nec- 
essarily limited by the acts or omissions of the owner of the stolen money 
since the theft. It dépends upon the facts and circunistances when the 
money was stolen. When this was done the money was in the custody — the 
possession — of the United States, under its contract wlth those who had in- 
trasted the letters to Its care to safely carry and deliver them to their ad- 
dresses for the yaluable considération whieh it had received by virtue of the 
stamps upon the letters which had been purchased from it. The contract be- 
tween the United States and the owners of the letters was a bailment of the 
class known as 'locatlo éperis mercium vehendarum.' It was a carrier — a 
bailee o( tte letters for hii-e of labor or service. From this carrier, or bailee, 
Ilich took; apd converted the letters to his own use. But a bailee may main- 
tain an acflotl of trespass, of trover, or of conversion against a wrongdoer for 
the disturbanee of his possession of the property. The United States, there- 
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fore, was not wlthout suffleient interest In the subjeet'-matter to enable It to 
reeover of Eich, the letter carrier, the entlre value of the property he took, 
or its damages for the conversion of the money" — citing The Beaconsfield, 
158 U. S. 303, 15 Sup. Ct. 860, 39 L. Ed. 993, and other cases. 

The learned coimsel for défendant insist that thèse décisions are 
not conclusive of the merits of this case. This must be conceded ; 
tut they are in point upon the right of the plaintiff to sue for the 
wrongful conversion or destruction of the property committed to its 
care for carriage through the mail. Whether the défendant is Hable 
for the loss of a registered package containing diamonds and jewels 
without notice of such contents is an interesting question. The ques- 
tion whether any other or différent HabiHty accrues by reason of 
defendant's agents and employés converting the diamonds after the 
destruction of the car than for negligently permitting other persons 
to do so is not free from difficulty. I am of the opinion that the 
action can be maintained for the value of the equipment destroyed by 
the négligence of defendant's agents and servants. The other causes 
of action are much more doubtf ul ; but upon a caref ul considération 
of the entire case the demurrer will be overruled to the end that the 
défendant may answer, and upon a full development of the case 
présent its défenses. There is no misjoinder of parties or causes of 
action. If, at any time during the progress of the cause, it should 
api>ear to be necessary or proper, the owners of the diamonds may 
be made parties plaintiff. 

Demurrer overruled, and défendant allowed 60 days within which 
to file answer. 



FRAME et al. v. BIVENS et al. 

(Circuit Court, E. D. Oldahoma. October 30, 1909.) 

No. 237. 

1. INDIANS (§ 15*) IvA^'DS— ALIENATION— SUBPLrs LANDS. 

Uuder the provision of the Indian appropriation act (Act April 21, 
1004, c. 1402, § 1, .33 Stat. 204), that "ail the restrictions upon the aliéna- 
tion of lands of ail allottees of either of the Five Civilized ïribes of In- 
dians who are not of Indian blood, except minors, are, except as to home- 
steads, hereby removed," an adult lutermarried citizen of the Chickasaw 
Nation, not of Indian blood, liad power to exécute a valid mortgage on 
his surplus allotment, although patent had not issued therefor, which 
was made a condition précèdent to aliénation by the suppleniental agree- 
meut of July 1, 1902, with the Ghoctaw and Chickasaw Tribes. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15.*] 

2. Indians (§ 15*) — Lands— "Aliénation"— Mortgage. 

A mortgage given to secure a loan by an intermarried citizen of one 
of the Five Civilized Tribes, not of Indian blood, on his surplus lands, is 
a conveyance amounting to an "aliénation" within the meaning of Act 
April 21, 1904, c. 1402, § 1, 33 Stat. 204, removing ail restrictions on alién- 
ation by such allottees except as to homesteads. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15.* 
For other définitions, see Words and Phrases, vol. 1, pp. 302-306; vol. 
8, p. 7571.] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
189 F.— 50 
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3. WoKDS AND Phrases— "CoNVEYATJCE." 

A conveyance Is the transfer of the tltle of land from one person or 
clasa of pei'sons to another. 

fBd. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 

1575-1584 ; vol. 8, p. 7619.] 

Appeal from the United States Court for the Southern District ot 
Indian Territory. 

Suit by J. A. Bivens and W. A. Wolverton against W. B. Frame 
and J. S. B, Apollos. Decree for complainants, and défendants ap- 
peal. AfBrmed. 

L. S. Dolman, for appellants. 
Potterf & Walker, for appellees. 

CAMPBELL, District Judge. This case was trîed in the United 
States Court for the Southern District of Indian Territory, and a 
decree rendered in favor of appellees on June 7, 1907. Thereafter 
appellants appealed the case to the Court of Appeals for the Indian 
Territory, and the case was pending in that court undetermined when 
statehood mtervened. 

Pursuant to provisions of the enabling act (Act June 16, 1906, c. 
3335, 34 Stat. 267), it is now before this court for détermination. The 
history of the case is substantially as follows : 

On December 13, 1906, appellees, plaintifïs below, filed their com- 
plaint in equity, and alleged, in substance: That on or about May 
28, 1905, Walcott & Mulkey borrowed from one Mrs. Maud Phil- 
lips $2,000, and executed therefor their certain promissory note. That 
plaintifïs signed said note as sureties for the said Walcott & Mul- 
key. That theretofore, to wit, August 1, 1905, the défendants Arthur 
Walcott and Lutie May Walcott, his wife, and John G. Mulkey and 
Elsie Mulkey, his wife, joined in a mortgage upon the lands describ- 
ed in said complaint, the same being the lands or a portion of the 
lands, allotted to the said John G. Mulkey and Arthur Walcott as 
intermarried citizens of the Chickasaw Nation of Indians, exclusive 
of the homestead of each and commonly called their "surplus allot- 
ments." That thereafter, on November 28, 1905, the parties joined in 
a renewal of said note for a period of six months. That said mort- 
gage was duly recorded in the ofïice of the clerk of the United States 
Court at Ardmore, Ind. T., October 31, 1905, in book 28, at page 
80. That by the terms of said mortgage défendants conveyed to 
plaintiffs said lands. That said note became due and was not paid, 
and J. A. Bivens, one of said sureties, on November 28, 1906, as- 
sumed and paid the same. That défendants W. B. Frame and Beula 
Frame, and J. S. B. Apollos and Lizzie Apollos, are claiming the sur- 
plus lands of Mulkey under a conveyance in the nature of a quitclaim 
cïeed from Mulkey made subséquent to said mortgage, and are in 
possession of said lands through tenants. That the said Arthur 
Walcott and John G. Mulkey are citizens by intermarriage, and not 
by blood, of the Chickasaw Nation and of the United States, and 
that they are insolvent. They pray a foreclosure of their mortgage 
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and a sale of the lands and a receiver during the pendency of the suit. 
On January 2, 1907, appellees W. B. Frame and J. S. B. Apollos 
filed a motion to make more spécifie and certain and a gênerai and 
spécial demurrer, both of which were overruled by the court and 
excepted to by défendants. April 6, 1907, défendants Frame and 
Apollos filed an answer in which they admit the allégations in 
plaintiffs' complaint, except that they deny that the mortgage con- 
veyed or affected the land allotted to John G. Mulkey in any way, and 
deny that the record of it constituted any notice to them. Défendants 
further admit that subséquent to the date of the mortgage, to wit, 
on May 11, 1906, they acquired by purchase and took possession of 
said lands and are still in possession of the same. Défendants al- 
lège that thèse lands are a portion of the lands selected by John G. 
Mulkey as such Indian under the act of July 1, 1902 (supplemental 
agreement), exclusive of his homestead. That his allotment certifi- 
cate is dated October 21, 1903, and that his patent thereto had not is- 
sued at the time of the filing of the suit. That the mortgage sued on 
was contrary to sections 15 and 16 of said supplemental agreement. 
Défendants ask that the complaint be dismissed and for costs. Plain- 
tiffs filed June 7, 1907, a gênerai demurrer to défendants' answer 
which was upon the same day sustained by the court, which ruling 
was excepted to by défendants, whereupon défendants announced 
their intention not to plead further in the cause, and judgment was 
rendered against ail the défendants as prayed for, including thèse 
défendants, and a decree entered upon said j'udgment, decreeing that 
the lands belonging to thèse défendants should be sold first, and, 
if they failed to bring the amount of the judgment, then resort should 
be had to the other lands therein, ail of which was duly excepted to 
by défendants. 

[ 1 ] There are numerous errors assigned by the appellants, but they 
may ail be condensed in the one paragraph found on page 6 of ap- 
pellants' brief, which is as foUows : 

"Briefly stated, the error complained of consists in holding that a mortgage 
of the surplus lands of au intermarried eitiKen of the Ohickasaw Nation of 
Indians, glven subséquent to allotment and the act of April 21, 1904, and 
l)rior to the Issuanee of patent and the act of April 26, 1900, was valid and 
enforceable against lands In possession of a grantee of the intermarried citi- 
zen, who purcliased sulisequent to the act of April 26, 1906." 

In Act June 28, 1898, c. 517, 30 Stat. 495, relating to allotment of 
lands, it was provided that the lands allotted should be nontransfera- 
ble until after full title should be acquired, and should be liable for 
no obligation contracted prior thereto by the allottee. It was further 
provided that if the agreement relating to the Choctaws and Chicka- 
saws, commonly known as the "Atoka Agreement," which was in- 
corporated in the act, should be ratified, the provisions of the act 
should only apply where the same would not conflict with the ternis 
of said agreement. This agreement was ratified. In this agreement 
it was provided that the surplus land allotted to adult members should 
be aliénable for a price to be actually paid and to include no former 
indebtedness or obligation — one-fourth in one year, one-fourth in 
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three years, and the balance in five years from date of patent. This 
agreement was followed by Act July 1, 1902, c. 1362, 32 Stat. 641, 
relating to the Choctaws and Chickasaws, commonly known as the 
"Supplemental Agreement," which provided in détail for the allot- 
ment of land. 

Section 3 of the supplemental agreement provides as f ollows : 

"ïhe words 'member' or 'members' and 'citizen' or 'citlzens' shall be Iield 
to mean members or citizens of the Choctaw or Cliickasaw Tribe of Iridians 
in Indian Terrltory, not including freedmen." 

Section 15 provides: 

"That lands allotted to members and freedmen shall not be affected or In- 
cumbered by any deed, debt or obligation of any cbaracter, contracted prior 
to the tlme at which said lands may be allenated under this act, nor shall 
said lands be sold, except as herein provided." 

Section 16 provides : 

"Au lands allotted to the members of said Trlbes, except sueh land as is 
set aside to eaeh for a homestead, as herein provided, shall be aliénable after 
issuance of patent, as foUows: one-fourth In aereage in one year, one-fourth. 
in aereage in three years, and the balance in five years, in each case from 
date of patent." 

Section 23 provides : 

"Allotment certifleates issued by the commission to the l^ive Civilized 
Tribes shall be eonelusive évidence of the rlght of any allottee to the tract oï 
land described therein." 

Section 71 provides: 

"After the expiration of nine months after the date of the original sélec- 
tion of an allotment by or for any citizen or freedman of the Choctav*' and 
Chickasaw Tribes, as provided in this agreement, no contest shall be insti- 
tuted against such sélection." 

By the Indian appropriation act (Act April 21, 1904, c. 1402, 33 
Stat. 204), it was provided that : 

"AU the restrictions upon the aliénation of lands of ail allottees of either 
of the Five Civilized Tribes of Indians who are not of Indian blood, except 
minors, are, except as to homesteads, hereby removed." 

By Act Cong. April 26, 1906, c.1876, 34 Stat. 137, entitled "An act 
to provide for the final disposition of tlie aft'airs of the Five Civilized 
Tribes in the Indian Territory, and for other purposes," it was pro- 
vided : 

"That conveyances heretofore made by the members of any of the Five 
Civilized Tribes, subséquent to the sélection of allotment and subséquent to 
the removal of restrictions, where patents thereafter issue, shall not be 
deemed or held invalid solely because said conveyances are made prior to the 
issuance and recording or delivery of patent or deed," Section 19. 

At the time the mortgage was made from Mulkey to appellees, 
Mulkey held the land in controversy by virtue of his allotment cer- 
tificate. As said by Judge Sanborn in Wallace v. Adams, 143 Fed. 
716, 74 C. C. A. 540: 

"The allotment certlflcate, when issued, llke a patent to land, Is dual in Its 
eflfect. It is an adjudicatien of the spécial tribunal empowered to décide tlie 
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tLuestion that ttie party to whom it issues is entltled to the land and Is a con- 
veyance of the right to tMs title to the allottee." 

The interest in the land conveyed to Mulkey by the allotment cer- 
tificate was such a property interest as he could hâve immediately 
conveyed to another but for the restrictions imposed upon its aliéna- 
tion by the terms of the agreement. Doe et al. v. Wilson, 23 How. 
457, 16 L. Ed. 584; Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 
L. Ed. 49. 

Now, what were the restrictions upon the aliénation of the land 
in controversy? They were finally fixed by section 16 of the sup- 
plemental agreement of 1902, quoted above, namely, that it should 
be aliénable after issuance of patent, one-fourth in acreage in one 
year, one-fourth in acreage in three years, and the balance in five 
years in each case from date of patent. The first prerequisite to alien- 
ability was the issuance of a patent. The second, the expiration of 
a prescribed time after the date of that patent. Thèse prerequisites to 
alienability constitute the restrictions upon aliénation. But Mulkey 
was an adult allottee, not of Indian blood, and the land was not his 
homestead. As to such allottees, the act of April 21, 1904, above 
quoted, removed ail restrictions upon the aliénation of their surplus 
lands. 

We hâve seen that on April 21, 1904, Mulkey had a property in- 
terest in the land which but for the restrictions imposed he could 
hâve alienated or conveyed. The act removes "ail" restrictions, as 
well that relating to the issuance of patent as that prescribing and fix- 
ing the time which must elapse after date of patent. Therefore the 
contention of appellants that the act of April 21, 1904, did not re- 
move the necessity that patent .should issue as a prerequisite to aliéna- 
tion must fail. After the passage of that act, Mulkey could convey or 
alienate his interest in the land in controversy without restriction. 
There having subsequently arisen some question as to whether, not- 
withstanding the act of April 21, 1904, the lands thereby intended 
to be relieved from restrictions could be sold by allottees before is- 
suance of patent, Congress by the provision above quoted from the 
act of April 26, 1906, settled the question by declaring that the prior 
issuance of patent was not necessary to the conveyance by the allottee 
of such right or interest in the land as he held by virtue of the cer- 
tificate. By this provision, in my judgment, Congress was merely 
declaring and making clearer, if possible, what was intended by the 
act of April 21, 1904. It was not an attempt to validate transactions 
theretofore deemed invalid. Nor can appellants complain that their 
interests are in any way affected by this act, for the conveyance un- 
der which they claim is of a still later date. 

Does the right to alienate include the right to mortgage? To 
"alienate" is to "convey"; to "transfer." 1 Bouvier's Eaw Dictionary, 
p. 130. 

[3] A conveyance is the transfer of the title of land from one per- 
son or class of persons to another. 1 Bouvier's Law Dictionary, p. 
434. As is customary in such instruments, the mortgage in this case 
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provicies that the morgtagors granted, bargained, sold, and conveyed 
to the mortgagees the lands involved, conditioned that upon payment 
of the note and interest the instrument shall be void, otherwise to 
remain in full force and effect. At the time this mortgage was made 
certain statutes of Arkansas relating to mortgages were in force in 
Indian Territory by virtue of an act of Congress. At the time thèse 
statutes were so adopted, the eiïect given to mortgages by the Su- 
prême Court of that state is thus stated in the syllabus to Whittington 
V. Flint, 43 Ark. 504, 51 Am. Rep. 572: 

"The légal estate in uiortgaged property passes to the mortgagee, aubject to 
be defeated by performance of the conditions of the inortgage ; and the rigbt 
of possession follows the légal title, unless controllecl by stipulations in the 
deed, or by the apparent intention of the parties." 

In the case last mentioned the court refers to the décision of the 
United States Suprême Court in Conard v. Atlantic Insurance Com- 
pany, 1 Pet. 386, 7 L. Ed. 189. In that opinion the Suprême Court 
had occasion to consider the efïect of a mortgage, and said : 

"Then, again, It is contended on behalf of the United States that the prior- 
Ity thus created by law, if it be not of itself a lien, is yet superior to any lien, 
and even to an aetual mortgage, on the Personal property of the debtor. It 
is admitted that, where any absolute conveyance is made, the property pass- 
es, so as to defeat the priorlty ; but it is said that a lien has been decided 
to bave no such eiïeet, and that in the eye of a court of equity a mortgage ia 
but a lien for a debt. Thelusson v. Smith, 2 Wheat. 396, 4 L. Ed. 271, has 
been mainly relied on in support of this doctrine. That case has been great- 
ly mlsunderstood at the bar, and wlll require a particular explanatlon. But 
the language of the learned judge who delivered the opinion of the court in 
that case Is conclusive on the point of à mortgage. 'The United States,' said 
he, 'are to be flrst satisfled; but then it must be out of the debtor's estate. 
If, therefore, before the right of préférence has acerued to the United States, 
the debtor has made a bona flde conveyance of hls estate to a third person, 
or has mortgaged the same to secure a debt, or if bis property has been 
seized under a fier! facias, the property is divested out of tbe debtor, and 
cannot be made liable to the United States.' The same doctrine may be de- 
duced from the case of United States v. Fisher, 2 Oranch, 358. 2 L. Ed. 304, 
whei'e the court deelared that 'no bona fide transfer of property, In the ordi- 
nary course of business, is overreached by the statutes,' and 'that a mortgage 
is a conveyance of property, and passes it conditionally to the mortgagee.' If 
so plain a proposition required any authority to support it, it is clearly main- 
t'ained in United States v. Hooe, 3 Cranch, 73 [2 L. Ed. 370]. * * * 

"It is true, that in the discussions in courts of equity a mortgage is some- 
times oalled a lien for a debt. And so It certainly is, and something more. 
It is a transfer of the property itself, as security for the debt. This must he 
admitted to be true at law, and it is equally true in equity ; for in this re- 
spect equity follows the law. It does not consider the estate of the mort- 
gagee as defeated and redueed to a mère lien, but it treats it as a trust estate, 
and, according to the intention of the parties, as a qualifled estate, and se- 
curity. When the debt is diseharged, there is a resulting trust for a mort- 
gagor. It is therefore only in a loose and gênerai sensé that it is sometimes 
called a lien, and then only by way of contrast to an estate absolute and inde- 
feasible." 

[2] In my judgment the mortgage in this case was a conveyance 
amounting to aliénation as that term is used in the act of April 21, 
1904. In view of the class of persons, the character of the land af- 
fected by the act, and the local conditions and circumstances which 
evidently occâsioned this législation, I cannot conceive that Congress 
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intended that while an individual of the class named might convey 
his land by deed absolute and indefeasible, without regard to the 
adequacy of the considération, he might not convey it conditionally 
as provided by this mortgage. 

The decree of the United States Court for the Southern District 
of Indian Territory is therefore affirmed. 



CARSOX r. ALT.KGANY WIXDOW GLASS CO. et al. 

(Circuit Court, U. Delaware. Jlay 15, 1911.) 

No. 291. 

1. Corporations (§ ôij.'J*) — Appointment of Receivek— .Tukisdictio:î. 

While there is no statutory aiitliority in Delaware for the appointment 
of a receii'er of a solvent private manufacturing corporation, a circuit 
court of the TJuited States sltting as a court of chancery may in the exer- 
cise of Its gênerai equity powers properly constitute .such a receivership 
under exceptional and exigent circunistances as, for instance, where it 
has become inipossilile for the corporation to answer any of the ends of 
its création or where there bas been such fraudulent, wlllfui or reckless 
misnianagenient of its business and afifairs by its board of directors as to 
produce a conviction that further control of the corporation by the same 
board would resuit in the destruction of its business and Insolvency or 
cause great and uiinecessury loss to its creditors or stockliolders. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2201-2216 ; 
Dec. Dig. § 553. *j 

2. Corporations (§ 553*) — Recbivers— Appointment. 

No mère différences of opinion among the stockholders or directors as 
to the business inethods or policy of the corporation can of themselves 
constitute a legitimate ground on which to vest in a receiver control and 
management of the corporate jjroperty and franchises. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2201-2216 ; 
Dec. Dig. § 553.*] 

3. Corporations (§ 553*) — Keceivers— Gbound fob Appointment. 

Mère irregularities or iniiior and comiiaratively trivial faults of coin- 
mission or omission ou the part of the directors and otiicers of the cor- 
poration, not aniountlng to flagrant disregard of their officiai duty show- 
ing their unfltness to control its business and establishing the probability 
of serious and substantial disaster or ruin to the corporate enterprlse 
should they further continue in charge, will not afford sufficient ground 
for the appointment of a receiver. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2201-2216 ; 
Dec. Dig. § 553.*] 

4. Corporations (§ 557*) — Receivees— Gbounds for Appointment. 

To justlfy the ajinointment of a receiver of a corporation on the ground 
of fraud on the ]>art of its directors in the conduct of its affairs, the bill 
must definitely allège facts and the allégations must be strictly proved. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2227-2236 ; 
Dec. Dig. § 557.*] 

5. Corporations (§ 155*) — Sale of Manufactubed Pkoduct— Payment of 

DiVIDENDS. 

The court will not at the instance of a mlnority stockholder of a sol- 
vent manufacturing corporation order a sale of its mauufactured product 
and the application of the procecds tô the payment of dividends declared 

*For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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and unpald, the application of its funds to the payment of dlvldends be- 
Ing wlthln the legitimate functlons of the board of dlrectors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 560-603; 
Dec. Dlg. § 155.*] • 

6. Corporations (§ 320*) — Suit bt Stockholdee— Cancellation of Con- 

TRACT. 

In a suit by a stockholder of a solveut corporation on behalf of him- 
self and other stockholders for the caucellation of a contract between 
that corporation and another on the ground that it was fraudulently pro- 
c'ured and iinprovident, the court in the absence of évidence to the coii- 
trary may Infer from the fact that no other stockholder bas sought to 
intervene that the other stockholders do not view the contract unfavor- 
ably or that they believe that the setting aside of it under the cireuni- 
stances would ibe more detrimental to than promotive of thelr interests 
as stockholders. 

[Ed. Note.^For other cases, see Corporations, Dec. Dlg. § 320.*] 

7. Corporations (§ 317*) — Suit bt Stockholder— Sktting Aside Contract. 

The mère fact that the président of a corporation, who owns the ma- 
jority of its stock, has been guilty of such fraud in proeuring the e.x;ecu- 
tion by it of the contract as would warriint the setting aside of the con- 
tract on a bill brought by the corporation, does not justify the court in 
setting it aside at the suit of a miuority stockholder. 

[Ed. Note. — FOr other cases, see Corporations, Cent. Dig. §§ 1401-1415 ; 
Dec. Dlg. § 317.*] 

8. Courts (§ 307*) — Fédéral Couets^Jurisdiction. 

Where the joinder of an Indispensable party will oust the jurisdictlon 
of a' fédéral court having cognizance of the cause on the ground of di- 
verslty of citizenship the party seeklng relief must proceed in a state 
tribunal. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 307.*] 

In Equity. Suit by Catherine E. Carson against the AUegany Win- 
dow Gla,ss Company and Robert W, Hilton, Bill dismissed. 

Saulsbury, Fonder & Morris and Rufus B. Stone, for complainant. 
Marvel & Marvel and E. R.. Mayo, for défendants. 

BRADFORD, District Judge. The Allegany Windov\r Glass Com- 
pany, one of the défendants,, hereinafter referred to as the glass 
Company, is a corporation of Delaware engaged in the manufacture 
of window glass, and having its principal place of business at Port 
Allegany, McKean County, Pennsylvania. Robert W. liilton, the 
other défendant, who is a director and the président of the glass Com- 
pany, is a citizen of Pennsylvania. Catherine E. Carson, the complain- 
ant, is a citizen of New York, and a stockholder of the glass company. 
The allégations of the bill are to the gênerai efïect that the défendant 
fîilton is, and during the period when the varions acts complained of 
occurred was, the président and a director of the glass company and 
the owner and holder of over sixty per cent of its capital stock, the 
complainant being one of the minority stockholders ; that during that 
period IHlilton was président of the Ormsby Gas Company, hereinafter 
referred to as the Ormsby company, engaged in producing and supply- 
ing natural gas, and by virtue of ownership of capital stock controUed 
that company, his interest in the Ormsby company being greater than 
his interest in the glass company; that natural gas was used by the 

•For other cases see same topic & § numeeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r laflexes 
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glass Company for the manufacture of glass from the time it com- 
menced opérations in 1901 ; that the glass company had obtained its 
initial supply of natural gas at certain rates specified in the bill, and 
such supply prior to 1904 had become inadéquate for the full opération 
of its plant ; that in 1904 the Manuf acturers Gas and Fuel Company, 
hereinafter referred to as the manufacturers company, offered to 
enter into a contract with the glass company to supply to it ail the 
natural gas it would require for a period of three years, dcHvered at 
the plant of the glass company, at certain rates specified in the bill; 
that such offer was fair and favorable to the glass company and was 
submitted to its board of directors, but Hilton, having in view his 
larger interest in the Ormsby company and possessing by virtue of 
his ownership of a majority of the capital stock of the glass company 
a controlling influence with its board of directors, opposed the ac- 
ceptance of the offer which by reason of such opposition and influence 
was rejected; that the supply of natural gas available to the glass 
company was immediately prior to the rejection of the above offer 
restricted to the manufacturers company, the Ormsby company and 
the Citizens Gas Company, hereinafter referred to as the citizens 
company, then inadequately supplying the glass company under a 
contract shortly thereafter to expire; that Hilton induced the rejec- 
tion of the offer of the manufacturers company knowing that such 
rejection was against the interests of the glass company, and in order 
to promote his personal advantage by compelling the latter company 
to resort to the Ormsby company for its supply of natural gas upon 
such terms as the last named company should dictate ; that f ollowing 
the rejection by the glass company of the offer of the manufacturers 
company, Hilton, in violation of his fiduciary relations to the 
glass company and without action on its part or consultation with its 
board of directors, negotiated for it the purchase from the Ormsby 
company of certain gas and oil leaseholds represented by him to be 
productive of natural gas, at an exorbitant price fixed by himself with 
the Ormsby company, and subject to a certain agreement on the part 
of the glass company to drill wells, the considération coming to the 
Ormsby company being a comparatively small cash payment by the 
glass company and the payment by it to the Ormsby company for 
each 1,000 feet of natural gas at a certain rate specified in the bill, the 
cost of production and transportation of such gas to be borne by the 
glass company : that the effect of the above contract of purchase was 
for an indefinite period to transfer to the Ormsby company largely 
for the use of Hilton the entire surplus and profits which the glass 
company and its stockholders would hâve derived and enjoyed from 
the opération of its plant; that before any formai action was taken 
by the directors or stockholders of the glass company touching such 
contract of purchase, Hilton unlawfully and fraudulently took of its 
funds $2,100 "to pay to himself" on account of the considération com- 
ing to the Ormsby company under such contract of purchase, and the 
f urther sum of $900 "to replace in the treasury of the company money 
taken from it by him without right or authority" to purchase in his 
own name "stock in a corporation manufacturing a certain patent 
glass machine"; that the complainant in March, 1906, protested to 
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Hilton against the above mentioned contract of purchase and the mis- 
appropriation by him of the funds of the glass company, but such 
contract of purchase was on or about Septeniber 24, 1906, against the 
protest of the complainant through her attorney in fact ratified by 
the stockholders of the glass company, Hilton through his ownership 
of a majority of the capital stock and his misrepresentations securing 
that resuit; that such contract of purchase has proved of "great and 
incalculable détriment and in jury" to the glass company; that no 
dividends hâve since been received by its stockholders but its funds 
available for that purpose hâve been arbitrarily expended by direction 
of Hilton in drilHng wells for the purpose of meeting personal obliga- 
tions on his part arising out of the affairs of the Ormsby company 
and in "matters of his own personal expense as, for instance, in the 
cost of keeping his own driving horses" ; that Hilton without au- 
thority on or about January 1, 1904, withdrew from the treasury of 
the glass company $2,500 which under remonstrance from the com- 
plainant was subsequently in whole or in part refunded by him; that 
he procured the sale of capital stock of the glass company to one of 
his relatives then serving as its secretary and treasurer for the con- 
sidération of a prômissory note for $2,500 given by the latter, such 
note not constituting lawful considération for the purchase of such 
stock ; that the glass company "under the direction and influence" of 
Hilton within two years before the commencement of this suit entered 
into the National Brokerage Association, "formed for the unlawful 
purpose of increasing the selling price of window glass by means of 
keeping the factories of the constituent companies closed after the 
expiration of the usual closed season, and thereby curtaiHng the man- 
ufacture of window glass," by reason whereof the output or product 
of the glass company of the value of more than $40,000 "has been 
retained for long periods of time in its storerooms at the cost of In- 
surance, interest and taxes thereon," whereby the glass company "has 
sufïered in great measure the loss of its market, its good will and its 
crédit, and the interests of its minority stockholders hâve been sacri- 
ficed, prejudiced and disregarded" ; that the factory and site of the 
glass company are covered by a mortgage on which the sum of about 
$15,000 is due and unpaid, and foreclosure is now threatened; that a 
judicial sale of its factory and site would leave the glass company in 
possession of its franchises but "stripped of its property, and powerless 
to résume opérations"; that "in the manner aforesaid, and by divers 
means in like manner," Hilton and the other directors of the glass 
company controlled by him hâve in wrongful and f raudulent disregard 
of their fiduciary duty to the minority stockholders so mismanaged the 
afïairs of the company that its capital stock has lost one half of its 
value and is rapidly depreciating and the company is "involved in debt 
and on the verge of insolvency" ; and that the continuance in the man- 
agement of the glass company of Hilton and the directors associated 
wïth him "is a menace to the best interests of said minority stockholders, 
and threatens to still further impair and eventually destroy the value 
of their stock and of the property, good will and crédit of the said 
défendant company." In addition to subpoena and answer, the bill 
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prays for (1) the appointment of a receiver "to take charge of ail tjje 
property and assets" of the gfass Company and "to manage the said 
Company for the best interests of ail its stockholders" ; (2) an order 
that "the merchantable manufactured product" of the glass company 
on hand "be sold at the best price obtainable therefor, and the pro- 
ceeds thereof applied in payment of the dividends declared and 
unpaid"; (3) an order that the glass company withdraw from the 
National Brokerage Association, "if now connected vvith it"; (4) a 
decree canceling the contract of purchase between the glass company 
and the Ormsby company and directing the défendant Hilton to ac- 
count to the glass company "and it to the plaintifï herein for ail 
moneys due, and for ail losses and damages, which it and the said 
plaintifï, respectively, hâve sustained in the premises" ; (S) an in- 
junction, "preliminary until hearing, and perpétuai thereafter," re- 
straining the glass company "from making sale, pledge or lease or 
otherwise in any manner disposing of or encumbering the property, 
or any part thereof, of said company, excepting only current sales of 
glass"; and (6) other and further relief. 

[1] The prayer for a receiver will first be considered. By the act 
of March 25, 1891, c. 181, vol. 19, Del. Laws, it is provided that 
whenevcr a corporation other than for public improvement "shall 
be insolvent, the Chancellor, on the application and for the benefit of 
any créditer or stockholder thereof, may, at any time, in his discré- 
tion, appoint one or more persons to be receivers of and for such 
corporation, to take charge of the estate, effects, business and affairs 
thereof, * * * the powers of such receivers to be such and con- 
tinued so long as the Chancellor shall think necessary." The statute 
contemplâtes two classes of cases : ( 1 ) proceedings which may resuit 
in the full and final administration and distribution on an équitable 
basis of the assets of the insolvent corporation among its creditors, 
and, should a surplus from any cause exist, among its stockholders, 
subject to valid existing liens, if any; and (2) proceedings which 
may resuit in the taking possession of such assets and their rétention 
by the court until such time as by a prudent, economical and success- 
ful management of the aiïairs of the insolvent corporation it may be 
restored to solvency. Jones v. Mutual Fidelity Co. (C. C.) 123 Fed. 
506, 523. But while the bill avers that the glass company has been 
brought to "the verge of insolvency," it does not allège nor does it 
appear from the évidence that it is insolvent. In fact its solvency was 
admitted by counsel in open court during the argument. Insolvency 
not existing, there is no statutory authority in Delaware, state or 
fédéral, for the constitution of a receivership in sucii a case as the 
présent. 

The right to appoint a receiver, if it exists, must, therefore, be 
found in the gênerai equity powers of this court sitting as a court 
of chancery. 

[2] The bill does not contemplate a winding up of the affairs of the 
glass company and a distribution of its assets among creditors and 
stockholders, but seeks the appointment of a receiver "to manage 
the said company for the best interests of ail its stockholders" for 
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an indefinite period and without limitation as to time. • What tlie com- 
plainant asks, in substance, is that this court substitute a receiver of 
its appointment for the board of directors of the glass company, a 
strictly private corporation, to exercise, until otherwisé ordered, the 
corporate franchises on the ground of alleged mismanagement and 
disregard of fiduciary duty on the part of the directors detrimental 
to the interests of the company and its stockholders and threatening 
disaster to them in the near future. To justify the continued exercise 
of its corporate powers by the court through the instrumentaHty of a 
receiver, a strong and clear case must be established. The board of 
directors of the glass company is charged by the statute under and by 
virtue of which it was organized and exists, with the control and 
management of its business and afïairs; and when the law-malcing 
power has declared that the business and affairs of a corporation, cre- 
ated and organized under that power, shall be directed by its board, 
it ill becomes courts created for the administration of the law, unless 
under spécial and exigent circumstances, to déclare that its business 
and afïairs shall not be directed by such board. Sellman v. German 
Union Fire Ins. Co. (C. C.) 184 Fed. 977. Spécial and exigent cir- 
cumstances may, in the absence of a statute, warrant and justify a 
receivership of a corporation, although solvent, for the purpose of 
winding up its afïairs and distributing its assets or of temporarily tak- 
ing charge of and protecting its property and managing its business 
and affairs. If it has become impossible for the corporation to answer 
any of the ends of its création and it has thus utterly failed of its 
purpose a court of equity would, under its gênerai jurisdiction and 
powers and wholly aside from any statutory provision in that behalf, 
be authorized to wind up its business and affairs for the benefit of 
those really interested, namely, its creditors and stockholders, although 
not involying a dissolution or termination of the corporate franchise. 
So, although the legitimate purposes of a corporation may not hâve 
become impossible of accomplishment, if the facts clearly disclose such 
fraudulent, wilful or reckless mismanagement of its business and 
affairs by its board of directors as to produce a conviction that further 
control of the corporation by the same board would resuit in the 
destruction of its business and insolvency, or cause great and unneces- 
sary loss to its creditors or stockholders, a receivership properly may 
be constituted. [2] But no mère différences of opinion among stock- 
holders or directors as to business policy or methods pursued or to be 
pursued by the corporation can of themselves constitute a legitimate 
ground on which to vest in a receiver control and management of the 
corporate property and franchises. In Republican Mountain Silver 
Mines V. Brown, 58 Fed. 644, 7 C. C. A. 412, 24 L. R. A. 776, the 
circuit court of appeals for the eighth circuit said: 

"A court of equity has no power to interpose its authority for the purpose 
ofi adjusting controversies that hâve ariseu among the shareholders or 
directors of a corporation relative to the proper mode of conducting the 
corporate business, as It may do in case of a similar controversy arising 
between the members of an ordinary partuership. Corporations are in a 
certain sensé législative bodies. They hâve a législative power when the 
directors or shareholders are duly convened that is fully adéquate to settle 
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ail questions affecting their business interests or poUcy, and they should 
be left to dispose of ail questions of that nature without applying to the 
courts for relief. A stockholder in a corporation cannot successfuUy Invoke 
the power of a cUancery court to control its officers or board of managers, 
or to wrest the corporate property from their charge through the agency 
of a receiver, se long as they neither do nor threaten to do any fraudulent 
or ultra vires acts, and so long as they keep within the llmits of by-laws 
whicn hâve been prescribed for their governance. If In either of the cases 
last specifled a stockholder is nevertheless dissatisfled with the business 
policy that Is belng pursued, or the methods of corporate management, he 
must seek redress within the corporation, in the mode prescribed by its 
charter and by-laws, rather than by an appeal to the courts." 

In Ranger v. Champion Cotton-Press Co. (C. C.) 52 Fed. 609, 
Judge Simonton in denying a motion for the appointment of a receiver 
of a solvent private corporation said : 

"This motion is, in efCect, to take the control of this Company out of 
the hands of the majority of its stockholders and put It under the control of 
the court and its receiver ; this, too, at the request of a person who is in a 
minority of the stockholders. The majority entertain and favor a certain 
method in the management of the affalrs of the company, by which a large, 
and perhaps uncontrolled, power is glven to the président. He thinks this 
ail wrong. The majority hâve confidence and trust — up to this stage of the 
case, a remarkable degree of confidence — in their président. He has no 
confidence in hlm whatever, and is willing to believe the worst of him. The 
complainant, therefore, invites the interférence of the court to remove this 
président, and change this, to him, dangerous method. He bases his prayer 
for the favorable considération of the court upon the fact that he is a stock- 
holder. But so are the others. Each one of them has as much right to the 
aid of the court, and to its interférence, as he; and, as the aggregate of 
them hâve a larger number of shares than he, this majority hâve a para- 
mount claim upon the court. * * * One of the results of membershlp In 
a corporation — one of the evils, we may say — is that the minority are largely 
under the control of the majority. So long as the latter act in good faith, 
and within the constitution and by-laws of the corporation, they can adopt 
any liue of policy which commends itself to their judgment, however greac 
may be the hostility of the minority to it, or however deep their conviction 
that it is destructive of their interests." 

[3] The vital question touching the propriety of appointing a 
receiver as prayed is not whether there hâve been mère irregularities 
or minor and comparatively trivial faults of commission or omission 
on the part of the directors and officers of the glass company, but 
whether there has been such fraud, wilfulness or recklessness in their 
management of its property and affairs, — such flagrant disregard of 
their officiai duty, — as to show their unfitness to control its business, 
and to establish the probability of serious and substantial disaster or 
of ruin to the corporate enterprise should they further continue in 
charge. Certainly the appointment of a receiver could not be jus- 
tified on the ground that the glass company formerly was a member 
of the National Brokerage Association, its connection with that body 
having ended in the summer of 1907 when that association ceased 
doing business; nor on the ground that the company at sundry times 
prior to the commencement of this suit made certain cash advances 
to Hilton, the complainant, and other stockholders on account of divi- 
dends to be declared, ail such advances having been covered by and 
deducted from the amount of such dividends, and having been made 
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without fraud or concealment, and the sum of $2,500 received by 
Hilton September 30, 1904, but erroneously alleged in the thirteenth 
paragraph of the bill to hâve been received on or about January 1, 
1904, being one of such advances; nor on the ground that Hilton at 
a time when lie served as président v^fithout charging or receiving 
a salary was permitted by the company to keep his driving horses in 
its stable ; nor on the ground that the company took the promissory 
note of Hilton's uncle, who was then its secretary and treasurer, for 
a number of shares of the original issue of capital stock, which were 
for a time held and retained for him, he having subsequently made full 
paymejit in cash for five of them and abandoned ail claim for the 
balance; nor on any or ail of thèse grounds. To wrest the possession 
and control of the property and afïairs of the glass company from 
its board of management and substitute a receiver for such trivial 
considérations as the above would betray a lack of ail proper sensé of 
proportion. 

The bill allèges that the secretary of the company refused the 
complainant access to its books. This allégation is denied in the 
answer where it is averred that she has always had free and unob- 
structed access to ail the books and correspondence of the company. 
Assuming, however, that she or her agent was refused such access, 
such refusai while it might serve as ground for the awarding of a 
mandamus by a court of compétent jurisdiction would not justify the 
appointment of a receiver. While denouncing Hilton's acts and mo- 
tives the bill does not charge, either in form or in substance, that 
there was any conspiracy or corrupt or wrongful combination or col- 
lusion between him and the other directors, or any of them, to ruin 
or otherwise injure the company, its business or property ; or that the 
other directors were actuated by any fraudulent or wrongful purpose 
in determining the policy and managing the afïairs of the company; 
or that the other directors on any spécifie occasion did not observe 
good faith in their action and conduct as members of the board. The 
bill abounds in epithets of fraud, but with respect to fraud adjectives 
cannot supply the place of facts. [4] To sustain a charge of fraud 
the facts constituting it niust be definitely set forth in the plead- 
ings and strictly proved. The charges made in the bill against the 
other directors as such, while misleading on a superficial reading, 
clearly are inadéquate. Thus, in the fifth paragraph of the stating 
part of the bill it is alleged with respect to the rejection of the ofïer 
made by the manufacturers company to supply gàs that Hilton "by 
virtue of his ownership of a majority of the stock of the AUegany 
Window Glass Company having a controlling influence with its board 
of directors, opposed the acceptance of the said proposition, and by 
reason of his opposition and undue influence it was thereupon re- 
jected." In the fourteenth paragraph it is alleged that the glass com- 
pany "under the direction and influence" of Hilton entered into the 
National Brokerage Association. And in the seventeenth paragraph 
it is alleged that "in the manner aforesaid, and by divers means in 
like manner the said Robert W. Hilton and the directors of the said 
AUegany Window Company, elected by him by virtue of his majority 
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interest, hâve wrongfully and unlawfuUy and in fraudulent disregard 
of their fiduciary relations to the minority stockholders of said Com- 
pany, controlled and mismanaged the said corporation." The only 
charges to which the words "in the manner aforesaid, and by divers 
means in Hke manner" can hâve any pertinency are those contained 
in the fifth and fourteenth paragraphs which afford absolutely no 
justification for the appHcation of the language, above quoted from 
the seventeenth paragraph, to the directors other than Hilton. As 
applied to them it fails to commend itself to the court and is vitupera- 
tive. Nor is it warranted by the évidence. Directors may be elected 
by the holder of a majority of the stock of a corporation and yet 
be free agents and honest men. The fact that they hâve been so 
elected does not necessarily or usually couvert them into mère pup- 
pets to further any fraudulent or vvrongful scheme that may be pro- 
posed by the majority stock owner. The presumption of honesty 
and fair dealing is not destroyed. In fact there is évidence hère 
that on one or more occasions the views of the other directors pre- 
vailed against those of Hilton. And, further, the évidence does not 
show that on any occasion the board was induced by Hilton against 
the honest judgment of a majority of his co-directors to take or omit 
action touching the conduct or aiïairs of the company. 

The glass company is a solvent going concern. It enjoys an envi- 
able réputation for skill in the opération of its plant, and its manu- 
factured product commands a premium in the market. The allégation 
in the bill, on information and belief, that foreclosure of a mortgage, 
on which there is due a balance of $15,000, covering the factory and 
site of the company, is threatened, has been completely refuted by the 
évidence. Under the circumstances necessity does not require nor 
would propriety permit the appointment of a receiver as prayed, 
A receivership, as before stated, is hère sought, not for the purpose 
of winding up the afïairs of the company and making distribution 
of its property and assets, but to carry on its business in the exercise 
of its corporate franchises for an indefinite period. Such receivership 
could not of itself rescind the contract of purchase between the glass 
company and the Ormsby company, or secure redress for any wrongs 
alleged to hâve been suffered by the former at the hands of any of its 
officers or directors. A receivership is wholly unnecessary to that 
end ; for full redress for such wrongs, if inflicted, could after proper 
but unsuccessful effort to induce the company to take action be secured 
through proper proceedings instituted by one or more of its stock- 
holders. Further, while injunctive relief might well be granted 
against any illégal, ultra vires, wrongful or fraudulent acts, calculated 
to inflict injury and loss upon the company, threatened by Hilton or 
any other of its officers or directors, this court cannot undertake to 
forfeit Hilton's majority stock ownership or, under the circumstances, 
deprive him, even though temporarily, of the right legitimately to 
exercise the control incident to such ownership. If the power pos- 
sessed by Hilton through his ownership of a majo'-ity of the stock to 
control the élection of directors and thus indirectly to influence the 
policy and conduct of the company were of itself a sufficient ground 
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for the appoîntment of a receiver, the receivership logically sliould 
be continued until Hilton's death or the aliénation of his majority 
ownership, whichever event should first occur, and for and during that 
uncertain period this court would be engaged wholly unnecessarily in 
carrying on the private business of manufacturing window glass, and 
that, too, with probably no assistance from the persons on the présent 
board who hâve had extensive and practical expérience in the conduct of 
the business and affairs of the company. The création and indefinite 
continuance of a receivership would most seriously impair the réputa- 
tion and standing of the company and in ail likelihood produce a con- 
dition requiring the winding up of its affairs, the distribution of its 
assets, and practically, though not theoretically or technically, the ter- 
mination of the corporate enterprise. Such a resuit should be avoided 
even on the assumption that the contract of purchase between the glass 
company and the Ormsby company was unwise, improvident and im- 
proper. 

In some of its features this case is strikingly similar to Worth 
Mfg. Co. v. Bingham, 116 Fed. 785, 54 C. C.A. 119. There, how- 
ever, the corporation was insolvent. The circuit court of appeals for 
the fourth circuit in reversing a decree appointing a receiver said: 

"The chief grouiid of complaint was the purchase of the Engleworth Mills 
at a priée beyond their value, alleged to hâve been brought about by the 
contrlvance of two dlrectors, but sanctloned by a unanlmous vote of the 
stockholders. Because of this purchase and the alleged total insolvency of 
the corporation, they pray its dissolution, the winding up of its affairs. To 
this end the receivership is prayed. * • * It must be kept in mind 
that this is a private corporation, a business enterprise; that it is governed 
by the votes of Us stockholders; that they are the judges, and the best 
judges, as to the conduct of thelr own enterprise, and that when a majority 
adopt In good faith a Une of policy which, in their opinion, will best subserve 
the interests of the enterprise, the minority must yield. • * * The most 
grave charge Is that there was fraud in the purchase of the Engleworth 
Mills. There is no presumption of fraud. The sole question is, does the 
record disclose a fraud so manifest, a necessity so stringent, as to justify 
the court in taking possession of this enterprise, winding up its business, 
and terminating its existence? * * * We then hâve this condition of 
affairs : In a private corporation ail the dlrectors and a large majority of 
stockholders. In the exercise of their judgnient, purchase a pièce of property, 
believing it to be for the best interest of the enterprise. A minority object. 
Does this authorlze the dissolution of the corporation, the cessation of ail 
its business, the taking away of ail of its property ont of the hands of the 
corporation and puttlug It in the hands of recelvers? ïhe question answers 
Itself. Even were it a fraud, or an act ultra vires, the court cannot be asked 
to destroy the whole enterprise in order to correct a wrong doue to the 
enterprise." 

The course pursued by the complainant in the conduct of this 
cause amounts to an admission by her that the appointment of a re- 
ceiver of the glass company is not a matter of necessity or of urgency, 
The bill was filed October 9, 1908, and on the same day on her motion 
a restraining order was awarded to restrain the glass company, its 
offîcers and dircctors, until the décision upon the motion for a pre- 
liminary injunction, or the further order of the court, "from making 
sale, pledge or lease or otherwise in any manner disposing of or 
encumbering the property" of that company, or any part thereof. 
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"excepting only current sales of glass." This exception is expressed 
not only in the motion for the restraining order but in the prayer for 
injunctive relief, preliminary and perpétuai. Yet the right of the 
existing officers and directors to sell glass carries with it the right 
to receive the proceeds of sale and to hâve charge and custody of 
the fund derived froni that source. It is difficult, if not impossible, 
to reconcile the willingness of the complainant that the glass company 
should receive and handle the proceeds of glass sold by it with 
the position taken by her that there bas been such fraud, wilful- 
ness, recklessness and disregard of iiduciary duty on the part of the 
présent management as to show it to be tmfit to hâve possession or 
control of the corporate property and assets or to exercise the corpo- 
rate franchises. Further, the parties by their respective solicitors, en- 
tered October 28, 1908, within three weeks after the filing of the bill, 
into a stipulation, made part of the record, which contained, among 
others, the folio wing provisions : 

"Ist. That further i)roceedingg in the cause above entitled as to the ap- 
pointment of a receiver for said défendant corporation, as prayed for lu 
said plaintlfï's bill of complaint, be postponed to ablde the resnlt of the triai 
of said cause. 

3rd. That in the meantime [until tbe final détermination of this cause] 
the said défendant corporation be enipowered nnû ])erniitted to pursue the 
gênerai business of said corporation in manLifacturing and selling their 
manufactured product." 

Thus the complainant was willing, not only that "current sales of 
glass" should be made by the company, but that it should until the 
final détermination of this cause, which already has been in progress 
for more than two years and a half, pursue its gênerai business of 
manufacturing and selling glass. The stipulation is certainly not 
suggestive of any appréhension on the part of the complainant that 
ruin or financial disaster to the company or its stockholders would 
resuit from the further continuance of the existing management in 
control of the corporate property, business and affairs. She expressly 
agreed that further proceedings for the appointment of a receiver 
should be postponed "to abide the resuit of the trial of said cause." 
On the whole it is quite clear that no case for the appointment of a 
receiver has been established, and that the prayer in that behalf and 
that for injunctive relief must be denied. 

[5] The prayer that the merchantable manufactured product of the 
glass company on hand be sold and the proceeds applied to the pay- 
ment of dividends declared and unpaid inust also be denied, on the 
ground that, like a receivership, it would involve vvithout necessity 
an invasion of the legitimate functions of the board of directors and 
wrest from it the détermination of the wisdom, policy or practicability 
of making such sale and application under existing circumstances, 
regard being had to the form and amount of the corporate assets and 
the obligations or liabilities of the company. 

The allégation in the eighth paragraph of the bill to the effect 
that prior to any formai action by the directors or stockholders of the 
glass company on the contract of purchase from the Ormsby com- 
189 F.— 51 
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pany Hilton «nlawfuUy and fraudulently appropriated of the funds 
of the former Company $2,100 on account of the considération 
cdming to the latter conipany and $900 to replace in the treasury of 
the glass company money taken from it by him without authority 
to purchase stock in a corporation manufacturing a patent glass 
machine is not sustained by the évidence. The contract of purchase 
is evidenced by a written offer contained in a letter dated February 
24, 1906, from Hilton, acting for the Ormsby company and him- 
self, to the secretary of the glass ■ company, whichi offer vvas accept- 
ed by the board of directors of the latter company June 2, 1906, and 
was subsequently ratified by the stockholders of that com]>any Sep- 
tember 24, 1906. The letter is as follows: 

"Smethport, Pa., Feb. 24, 1906. 

H. R, Hilton, Secy., Port Allegany, Pa. — 

Dear Sir: Propositlou for sale of Tretton gas lease 80 acres and other 
leases 470 acres owned by Ormsby Gas Co., is $40000. Payment $20000 
in notes with certain collatéral $.3000 in cash and $2000 payable after tbe 
$23000 is pald from Tretton lease ail drawlng interest until paid whicn 
makes the $26000 for Tretton lease. Price of $15000 for the other property 
amountlng to about 4TO acres paid for by the thousand at the rate of eight 
cents per thousand for only gas taken ont of the 470 acres with interest 
on the $15000 payable every four months when a crédit ôf gas is to be giveîi 
on amouiit taken out at the price of eight cents. Understand this eight 
cents Is not a royalty, but a style of paying instead of giviug notes or cash 
for the $15000, so that the price of eight cents stops just as soou as the 
$15000 is paid. There is the advantage that the Conipany uever makes any 
of this payment of $15000 unless it is produced by this property, so that 
the income out of the Tretton lease or Taylor wlU not hâve to assist aa 
payment of this aniount. Practically ail that the Company will hâve to pay 
me is $23000 unless produced out of property. 

Yours respectfully, R. W. Hilton." 

The provision in the contract for a cash payment of $3,000 was 
satisfied in the following manner according to the évidence. During 
the winter of 1905-6 the Ormsby company — Hilton by reason of 
the ownership of its capital stock virtually being that company — had 
furnished gas to the citizens company which in turn was supplied by 
it to the glass company. The citizens company being slow in mak- 
ing payment for gas received from the Ormsby company, Hilton after 
the gas so furnished by him through the latter company had been 
supplied to and consumed by the glass company asked the last 
named company to make payment of the amount due for it directly 
to him. This waS donc ; the glass company giving its check January 
23, 1906, to Hilton for $975.76 for gas furnished by the Ormsby 
company to the citizens company during December, 1905, and its 
further check February 21, 1906, to him for $834.22 for gas furnished 
by his company to the citizens company during January, 1906. 
June 23, 1906, three weeks after the contract of purchase had been 
entered into by the acceptance by the board of directors of the 
glass company of Hilton's ofïer as contained in his above quoted 
letter of February 24, 1906, the glass company, crediting itself with 
the above two payments aggregating $1,809.98, paid Hilton $1,190.02, 
being the différence between the aggregate amount so credited and 
the sum of $3,000 contracted for as a cash payment. I can per- 
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ceive no fraud in this transaction. Had the contract of purchase 
net been entered into Hilton, of course, could not hâve compelled the 
citizens company to pay to iiis company the amount advanced by the 
glass company and thus hâve secured double payment, and the citizens 
company being relieved to the extent of its indebtedness to the 
Ormsby company could hâve held the glass company liable only for 
the différence, if any, between what the citizens company had agreed 
to pay for the gas received by it and what the glass company had 
agreed to pay to the citizens company for the gas supplied to it by 
the last named company. But the contract of purchase having been 
entered into and the two sums advanced by the glass company to 
Hilton as above stated having been credited on the sum of $3,000 agreed 
to be paid in cash, the right of Hilton or the Ormsby company to receive 
fuU payment for the gas furnished to the citizens company during 
the two raonths above specified, and the right of the citizens com- 
pany to receive full payment from the glass company for the gas so 
supplied during that period, remained wholly unafi'ected by the above 
mentioned advances by the glass company to Hilton. H the portion 
of the eighth paragraph of the bill charging fraudulent appropria- 
tion by Hilton of moneys on account of the considération coming to 
the Ormsby company under the contract of purchase was intended to 
apply to the transaction just explained it has no justification. 

[6] The prayer for the cancellation of the contract of purchase be- 
tween the glass company and the Ormsby company remains for consid- 
ération. The complainant denounces the transaction as iniquitous in 
itself and as having been induced through fraud and undue influence 
on the part of Hilton. The latter dénies fraud or undue influence and 
contends that the contract was reasonable and fair, and was after due 
inquiry and investigation ratified by both the board of directors and 
the stockholders of the glass company. The évidence on this branch 
of the case is voluminous and on a number of points conflicting. It 
has been carefully considered; but a discussion of it in détail is 
impracticable and would be well-nigh interminable. A statement of 
conclusions reached rather than of the particular évidence from 
which they hâve been drawn is ail that shall be attempted. There 
are, however, certain circumstances in or surrounding the case 
which are not without much significance on the question whether the 
contract of purchase was, as claimed in the bill, a "profligate contract 
of purchase, in which the défendant company is still hopelessly in- 
volved," and "of great and incalculable détriment and injury" to the 
glass company, or, as also claimed on the part of the complainant 
in the brief of her solicitors, a "compulsory sale by the défendant. 
Hilton, of certain comparatively worthless property of his own to 
the défendant corporation, of which he was in contre!. " Apart 
from the considérations hereinbefore discussed in connection with the 
prayer for a receivership, including the stipulation of October 28, 
1908, there is the fact that, although the complainant sets forth that 
the bill is filed "for herself and in behalf also of other stockholders of 
the défendant company in like manner aggrieved," no other stock- 
holder has either intervened or applied for leave to intervene in the 
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case. The complainant stands alone as the complainîng party. Yet 
this court having jurisdiction of the subject-matter and over the 
parties as they now stand on the record by reason of diversity of 
citizenship and the amount in controversy, any other stockholder by 
virtue of his stock-ownership and regardless of his citizenship or the 
value of his stock, was entitled to intervene by leave of the court. 
That no other stockholder has sought to intervene justifies, in the 
absence of évidence to the contrary, an inference, by no means con- 
clusive of the case it is true, that the other minority stockholders either 
do not view the contract of purchase as unfavorably as does the com- 
plainant or believe that the setting aside of that contract under existing 
circumstances would be more detrimental to than promotive of their 
interests as stockholders, Further, there is no évidence that of 
the minority stockholders, other tlian the complainant, more than a 
small proportion in number or amount sympathize with the purpose of 
the bill. Again, there is no évidence that Hilton used any threats or 
improper or undue influence upon or against any director or stockholder 
of the glass company to secure the acceptance by it of the offer con- 
tained in his letter of February 24, 1906, or that he even asked any 
other. director or stockholder to vote for it. Nor has any director or 
stockholder of the glass company who voted for it testified that in so 
voting he deemed that the interests of Hilton rather than those of the 
glass company were being promoted, or that his vote represented any- 
thing else than his own honest judgment. Their testimony is directly 
to the contrary. Still further, it appears from the évidence that Hilton 
did not vote as a member of the board of directors of the glass com- 
pany for the acceptance of the ofïer of February 24, 1906, nor after 
it had been accepted by the board did he vote as a stockholder for the 
ratification of the contract, but abstained from voting on either occa- 
sion in order that the minority stockholders and their représentatives 
on the board might not be controlled or unduly influenced by him on 
either occasion, but feel free to pursue such course as should com- 
mend itself to them. And again, before the glass company accepted 
Hilton's offer the directors caused the property covered by it to be 
carefuUy valued by compétent judges. John Troy, président of the 
Crosby Gas Company, after examining the record of the actual sales 
of gas ffom the Tretton leaseholds during five consécutive months 
preceding May, 1906, together with a map of the Hackett-Stickles 
leasehold showing the test of that territory with the capacity of certain 
wells drilled thereon, reported in favor of an acceptance of the offer. 
It appears from the évidence that Troy's services were secured for the 
making of such valuation at the suggestion of Philip W. Carson, the 
complainant's son, who regarded Troy as an expert of practical ex- 
périence on whose judgment the glass company could safely rely. 
Now Carson, who was a director of the company continuously from 
its organization until the stockholders' meeting of September 24, 1906, 
when he failed of re-election, was and had been attorney in fact of the 
complainant fully authorized and empowered to act for her in ail mat- 
ters pertaining to the glass company, and ail his acts as her représenta- 
tive hâve been fully approved and ratified by her. Personally she took 
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no part in the affairs of the company. His approval of Troy as a 
compétent expert on value was her approval. Indeed, an examination 
of the évidence cannot fail to produce a conviction that Carson, while 
a stockholder to a small amount, is virtually though not technically the 
party complaining in this suit in the name of his mother. Ralph E. 
Burdick also, who was and for years had been a stockholder and 
director of the glass company, and was at the time a member of its 
gas Committee, investigated for and on behalf of that company the 
value of the property embraced in Hilton's offer. He testified to the 
effect that he had "been through the matter quite thoroughly"; that 
he was wholly uninfluenced in reaching his conclusion by Troy's 
opinion ; and that he was satisfied the offer would be "a profitable 
thing'' for the company. No combination or conspiracy between Hil- 
ton, Troy and Burdick to defraud or injure the glass company by 
placing false values upon the property included in Hilton's offer has 
been either alleged or proved. In addition to the above. circumstances 
it appears from the minutes of the glass company and corroborative 
évidence that a spécial meeting of the directors was held March 15, 
1906, at which were présent, including Carson, seven of the eight 
active members of the board, the ninth member being the statutory 
Delaware director, and that Hilton's offer "was favorably considered 
but final action deferred till the Citizens Gas Co. had been interviewed 
and prospects for a new lease ascertained." And it further appears 
from the minutes and corroborative évidence that at the meeting of 
the board June 2, 1906, six directors including Carson and Burdick 
were présent, and that on motion of the latter Hilton's offer was ac- 
cepted. The minutes do not show that Carson made any protest 
against or objection to that offer or its acceptance at any meeting of 
the directors prior to September 24, 1906, when the annual stock- 
holders' meeting was held, and according to a clear prépondérance 
of the évidence no such protest or objection was made by him prior 
to the last named day, if, indeed, any was made on that day, there 
being entire or substantial unanimity among the directors on this sub- 
ject. It appears fi-om the minutes that at the annual stockholders' 
meeting above mentioned ail the minority stockholders présent in 
person or by proxy aside from the Carsons voted to approve the 
acceptance by the board of directors of Hilton's offer. It is difficult, 
if not impossible, to reconcile the foregoing facts and circumstances 
with the charge in the bill that Hilton "in fraudulent disregard of the 
interests of the minority stockholders" of the glass company and with- 
out "consultation with its board of directors" negotiated the contract 
of purchase "at an exorbitant considération or price," or that Hilton 
"improperly and unduly influenced a majority of the said stockholders 
to vote in approval and ratification of the said purchase" or that the 
acceptance of Hilton's offer constituted a "profligate contract of pur- 
chase." There is a presum_ption of honesly and fair dealing in 
the business transactions of mankind, and fraud, to be established, 
must be strictly proved. It cannot be supposed that the directors of 
the glass company and a large majority of its minority stockholders, 
other than the Carsons, combined to sacrifice their own pecuniary in- 
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terests for the sake of benefiting Hilton. The évidence does net show 
that he bribed them to cheat themselves or that he made any false 
représentations of fact by which they were deceived. They had the 
opportunity and either directly or indirectly the means of forming an 
inteUigent judgment as to the value to the company of Hilton's ofïer. 
They used such opportunity and means and were satisfied with the 
bargain. While among others there was considérable variance of 
opinion on the question of value, they without any fraud or undue 
influence on the part of Hilton deemed the offer reasonable under 
the circumstances and that its acceptance would be advantageous to 
the company. This court is unable to find from the évidence taken 
as a whole that they erred in their judgment; and, unless there be 
something else in the case requiring the setting aside of the contract, 
full efïect must be given to the acceptance by the board of Hilton's 
oiïer and its approval by the stockholders. 

The bill charges in substance that Hilton prior to the making 
and acceptance of his ofïer f raudulently prevented the glass company 
irom obtaining the requisite amount of gas for the opération of its 
plant from sources other than the Ormsby company, with the wrong- 
ful intention of compelling the glass company to resort to the Ormsby 
company for its supply of gas upon such ternis as the latter company 
should dictate; and it is contended on the part of the complainant 
that to secure such resuit the negotiations theretofore conducted by 
Hilton for a proper supply of gas "were not in good faith," but "were 
conducted in a dishonest and dilatory way with the design to preclude 
the défendant corporation from obtaining a supply by contract with 
accessible natural gas companies." Cax-eful examination of the évi- 
dence has failed to satisfy me that thèse charges of fraud are justified. 
Mère suspicion or surmise cannot establish fraud. The évidence falls 
far short of the necessary measure of proof. The terms and condi- 
tions of the contracts under which the glass company had been obtain- 
ing gas and the évidence of the terms and conditions on which that 
company could thereafter obtain the requisite supply, and of delays 
caused in negotiations for gas by persons other than Hilton, serve, 
not to support, but rather to négative the charges made against him 
in this connection. If he with deliberate and fraudulent intent and in 
utter disregard of the interests of minority stockholders had prevented 
the gas company from obtaining its supply from sources other than 
the Ormsby company, it is somewhat remarkable that, having the 
former company at his mercy through his ownership of stock accord- 
ing to the contention of the complainant, he should not bave insisted 
upon a much less moderate price than that contained in his ofïer of 
February 24, 1906. And even if it be assumed for the sake of the 
argument that Hilton pursued an improper or indeed fraudulent 
course in order to pave the way for the making and acceptance of his 
ofïer of February 24, 1906, it would not follow that the action of the 
glass company in accepting that ofïer should be set aside at the instance 
of one or more minority stockholders, if the ofïer was not in itself 
unreasonable, but advantageous to the company, or if the setting aside 
of the transaction would be disastrous to the company or involve net 
loss and damage to it in its business and property. 
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The manner in which the contract of piirchase was carried into 
exécution has met severe animadversion on the part of the com- 
plainant. Hilton's offer called for the payaient by the glass company 
of $3,000 in cash and of $20,000 in notes with collatéral, and of the 
further sum of $2,000 at a future time from gas obtained from the 
Tretton leasehold at a certain rate per 1,000 cubic feet, aggregating 
$25,000, the value placed upon that leasehold. The sum of $15,000, 
being the residue of the purchase price, was to be paid for by gas 
obtained from the residue of the property at a certain rate per 1,000 
cubic feet. In his offer Hilton said "practically ail that the company 
will hâve to pay me is $23,000 unless produced out of property." The 
glass company after acquiring the gas leaseholds would, of course, be. 
at the expense of producing and conveying gas theref rom ; and 
whether this would entail niuch or little expense necessarily entered 
as a factor into the valuation of the leaseholds before their acceptance 
by that company. The cash payment of $3,000 was properly effected 
in the manner hereinbefore stated. The carrying of the contract of 
purchase into exécution in other respects required some circumspec- 
tion and ingenuity. The glass company as a foreign corporation was 
without authority to exercise the right of eminent domain and thus 
might be subject to serions embarrassment in the conveyance of gas 
to points not within the territoral limits of the leaseholds. There was 
some question whether that company could hold, free from liability to 
escheat, the leaseholds included in Hilton's offer. The ability of the 
Ormsby company both to hold such leaseholds free from such liability 
and to exercise the right of eminent domain was beyond question. 
And Hilton owned practically ail the capital stock of the Ormsby 
company and could control its disposition. Further, the glass com^ 
pany, although a foreign corporation, had a right to acquire and hold 
the stock of the Ormsby company. Thèse circumstances on being duly 
weighed suggested the course which was pursued. Hilton transferred 
to the Ormsby company the leaseholds and secured the transfer of ail 
the capital stock of that company to trustées to hold for the benefît of 
the glass company or its stockholders. And the Ormsby company 
gave its promissory note for $20,000 to the glass company which en- 
dorsed and delivered the same to Hilton for his own beneiît. The 
Ormsby company also executed and delivered to Hilton as collatéral 
security for the payment of the above note its bond together with its 
mortgage covering the leaseholds included in his offer. The promis- 
sory note, bond and mortgage were transferred by Hilton to the Ham- 
lin Bank & Trust Company of Smethport, Pennsylvania, on account 
of his individual dealings with and indebtedness to that bank, and the 
note or a renewal of it and the bond and mortgage hâve ever since 
been held by the bank, the amount originally secured ther£by having 
been much reduced. It appears that through the instrumentality of 
Hilton a gas and oil leasehold which the glass company had obtained 
from Welthia A. Taylor and Charles Taylor was assigned to the 
Ormsby company and included among the leaseholds covered by the 
above mentioned mortgage, and this circumstance is treated by the 
complainant as an évidence of fraud or wrong doing on the part of 
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Hilton. The court is unable to take this view of the matter, for the 
reason that under the offer made by Hilton and accepted by the glass 
Company, the latter was to incur an absolute obligation to pay the 
specified sum of $20,000, and no reason is perceived why a mortgage 
given as collatéral security for its payment should not include the 
Taylor leasehold or any other property owned by the glass company. 
There can be no foundation for an assumption that the mortgage 
security must hâve been restricted to the property mentioned in Hil- 
ton's offer. Ail of the capital stock of the Ormsby company having 
been transferred to trustées for the benefit of the glass company, the 
latter company was virtually though not technically, indirectly but 
not directly, the owner of the business and property of the former. 
There is an expression of doubt or distrust on the part of the com- 
plainant as to the bona fides of the arrangement under which the 
trustées are holding the stock of the Ormsby company; but there is 
nothing to justify a finding of mala fides in that arrangement. Three 
certificates, each for 200 shares of the capital stock of that company 
of the par value of $50 each, amounting in the aggregate to .$30,000, 
the total capital, w^ere issued to Hilton, Burdick and another director 
of the glass company, who made an express déclaration in writing to 
it to the effect that such capital stock had been so issued to them as 
trustées for it, and delivered the certificates to its secretary. There 
is no évidence that the trust thus assumed has been in any manner 
repudiated or abused. Deducting from the purchase price of $40,000 
the cash payment of $3,000 and the $20,000 represented by the promis- 
sory note and secured by bond and mortgage as collatéral as above 
mentioned, the remaining $17,000 which under Hilton's offer was to 
be paid from gas proceeds as therein provided, remained a charge 
upon such proceeds notwithstanding the transfer of the gas producing 
leaseholds to the Ormsby company. I do not perceive anything fraud- 
ulent, wrongful or oppressive in this arrangement effected for the 
purpose of carrying into exécution the contract of purchase arising 
from Hilton's offer of February 24, 1906, and its acceptance by the 
glass company. That company has never through its board of direct- 
ors or in stockholders' meeting either repudiated or condemned it. 
The glass company is not hère complaining. It is a défendant. 
[7] Even if it be assumed that Hilton was guilty of fraud of such 
character and extent as to warrant the setting aside of the contract 
of purchase on a proper bill brought by the glass company, it by no 
means follows that it should be set aside on the application of a 
minority stockholder. In Corbus v. Gold Mining Co., 187 U. S. 455, 
463, 23 Sup. Ct. 157, 160, 47 h. Ed. 256, the court said: 

"The directors represent ail tlie stockholders and are presumed to act hon- 
estly and accordlng to their best judgment for the interests of ail. ïheli" 
judgment as to any matter lawfully confided to thelr discrétion may not 
llghtly be challenged by any stocldiolder or at his instance submitted for 
revlew to a court of equity. The directors may sometimes properly walve 
a légal right vested in the corporation in the belief that its best interests 
will be promoted by not insisting on such right. They may regard the 
expeuse of enforcing the right or the furtherance of the gênerai business of 
the corporation In determining whether to waive or Insist upon the right. 
And a court of equity may not be called upon at the appeal of any single 
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stockhoMer to compel the directors or the corporation to enforce every right 
whicli it may possess, Irrespeetive of other considérations. It is not a tritilng 
tliing for a stoekliolder to attempt to coerce tlie directors of a corporation to 
an act wliicii their judguient does not approve, or to substitute liis judgment 
for theirs. As said in Dodge v. Woolsey, 18 IIow. 344: 'Tlie circumstances 
of eacli case must détermine the jurisdiction of a court of equity to give 
tlie relief sought.' " 

Tlie ownership of only a minority of the minority of stockholders 
is behind the objection taken in the bill to the contract. The other 
minority stockholders are entitled to receive from tins court considéra- 
tion equal to that which should be accorded to the complainant. If 
the setting' aside of the contract would on the whole be more det- 
rimental than advantageous to innocent stockholders the court should 
not interfère. And much less should it interfère if the resuit would 
involve or threaten grave disaster to the business of the company. 
That such would be the resuit of interférence by this court as prayed 
in the bill there can be little or no doubt. 

The défendants in addition to their défense on the merits rely on 
certain points among which are the nonjoinder of the Hamlin Bank & 
Trust Company and the Ormsby company as parties défendant; al- 
leged lâches on the part of the complainant in bringing suit; and 
the omission by the complainant either personally or by Carson, her 
attorney in fact, to make formai request of the board of directors 
of the glass company to cause suit to be brought in its name for the 
purpose of setting aside the contract of purchase. I am strongly in- 
clined to think that the Hamlin Bank & Trust Company as the holder 
of the bond and mortgage given by the Ormsby company in carrying 
into exécution the contract sought to be set aside, is, so far as that 
purpose is concerned, not only a necessary but an indispensable party 
and that the defect can be taken advantage of at the hearing or by 
the court at any time of its own motion. [8] If the joinder of an 
indispensable party will oust the jurisdiction of a fédéral court the 
party seeking relief must be content to proceed in a state tribunal. 
But it is not necessary to rely on this or any other of the points last 
above mentioned, as for the reasons already stated at length the com- 
plainant is not entitled to the relief she prays. The bill must be dis- 
missed with costs. 



WRIGHT & COBB LTGIITERAGB CO. v. NEW ENGI.AND NAVIGATION 

CO. et al. 

(District Court, S. D. New York. July 18, 1911.) 

1. Collision (§ 96*)— Vesskl Lying at End of Pier— Harbor Régulations 
New York City Charter (I^ws 1901, c. 466) § 879, which provides that 
it shall not be lawful for any vessel to lie at the exterior end of wharves 
in the waters of the North or East Hivers, "except at their own risk of 
injury from vessels entering or leaving any adjoining dock or pier," does 
not niake such mooring illégal, nor does it hâve any application to a case 



•For other cases see same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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of collision between a boat lying at tbe end of a pier and a moving ves- 
sel not entei-ing or leaving an adjolning slip. 

[Ed. Note.— For other cases, see CJollision, Cent. Dig. §§ 203, 204; Dec. 
Dig. § 96.*J 

2. SHIPPINQ (§ 54*)— CHABTEBS— LlABILITY FOR INJUET TO Vessel— MoOBINa 

AT End of Piee. 

Tbe moorlng of a barge for tbe nlgbt outside of another at tbe end of 
a pier In East River, wbile waiting an opportunity to enter the adjoln- 
ing slip, which was then full, to load from a vessel tberein. was not nég- 
ligence, and a cbarterer by a démise of fhe barge cannot be held liable 
to tbe owner for ber Injury by anotber vessel wbicb came luto collision 
■with ber whiie lying in sueb position. 

[Ed. Note.— For otbcr cases, see Sblpplng, Cent. Dig. §§ 210-221 ; Dec. 
Dig. I 54.*] 

3. Collision (§ 100*)— Mooked Vessel and Fbkryboat— Navigation of Fer- 

kyboat in foo. 

A ferrj-boat is not négligent for navigating in a fog, and one crossing 
East River in the eariy morning in a fog so dense tbat otber vessels coukl 
be seen but a very short distance was not In fault for a collision with a 
car float alongside a tug, which was nioored with two others otf tlie end 
of a pier, and agalnst which tbe ferryboat was drifted by tbe tide while 
waiting a clear entrance to her slip, where she was in ail respects care- 
fully navlgated and had a lookout properly staûoned, but wbo could not 
see nor bear the tug and tloat until too late to prevent tbe collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 213-215; Dec. 
Dig. § 100.*] 

4. Collision (§ 100*) — Liabilitt ov Vessels— Négligent MooniNO. 

Three companion tugs each with a car float on either side, caught In 
a sudden fog about midnlght in East River, made fast slde by side at the 
end oî a pier ; the flotllla extending out into the river about 315 feet. 
Held tbat, under tbe circumstances, it not appearlng that auy better 
place was available, such action was not négligent. 

[Ed. Note.— For otber cases, see Collision, Dec. Dig. § 100.*] 

6. Collision (§ 100*) — Moving and Moored Vessels— Foq Signai-s bt 
Mooked Vessel. 

There is no rule requiring vessels moored to a pier to ring a bell in a 
fog, and a fallure to do so is not négligence which renders the vessel lia- 
ble fur a collision with a moving vessel. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 100.*] 

^6. Collision (§ 100*) — Foo— Inévitable Accident. 

A collision in East River in the early morning In a dense fog, by wbicb 
a moored barge was strnck and Injured by a car float in tow which bad 
been broken from its mooring with the tug by collision with a ferryboat, 
held a resuit of inévitable accidents, for which noue of the vessels was 
in fault. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. § 100.*] 

In Admiralty. Suit for collision by the Wright & Cobb Lighterage 
Company against the New England Navigation Company, in which the 
Union ]?erry Company and the New York, New Haven & Irlartford 
Railroad Company were brought in under the rule. Libel dismissed. 

Foley, Martin & Nelson (Mr. Martin, of counsel), for libelant. 
Charles M. Sheafe, Jr. (James T. Kilbreth, of counsel), for New 
England Navigation Co. and another. 
James J. Macklin, for Union Ferry Co. 

*For oUier cases see same topic & g mumbek iii Dec. & Âm. Digs. 1S07 to date, &, Bep'r Indexe» 
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HOIvT, District Judge. This suit is brought by the Wright & Cobb 
Lighterage Company to recover damages for a collision on January 
22, 1909, between the barge Howard J. Vail, owned by the libelant, 
and a car float owned by the New York, New Haven & Hartford 
Railroad Company. The barge at that time vvas under a charter from 
the libelant to the respondent the New England Navigation Company. 
The charter was a démise of the bare beat, the charterer furnishing 
the crew and supplies, and having the entire control of the barge. On 
the afternoon of the day before the collision, the barge was taken by 
a tug of the New England Navigation Company to Fier 15, East 
River, the pier of the Mallory Line. She was to be loaded from a 
steamer there. The slips on each side of the pier were entirely oc- 
cupied by other vessels, and the captain of the tug moved the barge 
outside another barge at the end of the pier. There was a light fog 
on the river that night until about midnight. Then the fog became 
very thick, and so continued till morning. That night three tugs of 
the New York, New Haven & Hartford Railroad Company, each 
towing two car floats loaded with cars, going from Oak Point tô 
Greenville, arrived near Pier 5, East River, about midnight, when the 
fog became dense, and the three tugs with their floats thereupon 
moored off the end of Pier 5. The first tug, No. 20, was moored to 
the pier, the next, 14, was moored to 20, and the outside one, 19, was 
moored to 14. 20 was headed up the river ; 14 and 19 down the 
river. 14 and her floats were a little farther tip the river than 
the other two. About 5 :45 o'clock the next morning the ferryboat 
Pierrepont of the Hamilton Ferry line, owned by the Union Ferry 
Company, started from Hamilton avenue, Brooklyn, with several hun- 
dred passengers, on the first of her regular trips that day to the foot 
of Whitehall street, New York. The night was dark and the fog very 
dense. There was a strong flood tide. The Pierrepont proceeded at 
slow speed, sounding fog signais. The captain was at the wheel. 
With him in the wheelhouse was a man acting as a lookout, and an- 
other lookout was stationed forward outside the gâtes. A South 
Ferry boat, going also from Brooklyn to Whitehall street, was ahead 
of the Pierrepont ail the way across, blowing fog signais, and, after 
the Pierrepont had proceeded part of the way across, fog signais from 
a Staten Island ferryboat coming in to her berth were also heard. 
The ferry racks of the South Ferry and Hamilton Ferry in New York 
adjoin each other, and it is necessary that a South Ferry boat ahead 
of a Hamilton Ferry boat should completely enter her berth before 
the Hamilton Ferry boat attempts to enter. The Pierrepont, there- 
fore, when she had proceeded part way across the river, stopped and 
waited for the usual signal from the South Ferry boat that she had 
entered her slip. There was a delay of some minutes. The Staten 
Island ferryboat, in entering her slip, which adjoins the Hamilton slip 
on the south, got in the way of the South Ferry boat, and prevented 
it from landing for a time. At length, the captain of the Pierrepont 
heard the signal from the South Ferry boat that she had reached her 
slip, and gave an order to the engineer to go forward slowly. The 
engine had made only a few turns when the lookout forward of the 



S13 189 FEDERAI; EEPOETEB 

gâtes saw a lîght off the starboard bow, and imme'diately notified the 
captain. The fog was so dense that the captain at first could not see 
the light, but he immediately ordered the engines reversed. Immedi- 
ately after he saw the Hght, which was on the outside car float of tug 
19, and was not more than 50 feet away. The flood tide was carry- 
ing the Pierrepont down upon the car float, and the captain, seeing 
that a colHsion was inévitable, stopped backing. Immediately after a 
collision occurred. The corner of the forward car on the outer side 
of the car float crashed into the steamer's ,cabin about 20 feet abaft 
the wheel, and the deck of the car float, running under the guard of 
the ferryboat, broke a section of the paddle wheel, the force of the 
blow throwing the front part of the car off the rails. The collision 
caused much excitement among the passengers, some of whom, jumped 
off upon the adjacent car float, and either because most of the passen- 
gers came to the side of the ferryboat next to the car float, or for some 
other reason, the ferryboat's guard, which overlapped the float's deck, 
stuck fast, so that for a number of minutes the ferryboat and the car 
float were fast together. The colHsion broke the set of lines nearest 
to the Battery fastening the inside float attached to tug 20 to the end 
of the pier. Thereupon the whole flotilla floated out, imder the in- 
fluence of the flood tide, until the other set of lines fastening the inner 
float to the pier parted. At the same time the lines beween 20 and 
14 either parted, or were thrown off. This left 14 and 19 fast to- 
gether, and the pilot of 19 asked the pilot of 14 to cast off the lines 
between them and move forward and push the Pierrepont away so as 
to separate it from his car float. The pilot of 14 did so, and succeeded 
in pushing the Pierrepont free from the car float to which it was 
first attached; but in doing so one of the car floats of tug 14 went 
under the guard of the ferryboat farther forward, breaking one of 
the rudder chains of the ferryboat, and became fastened to the ferry- 
boat in the same way that the float of No. 19 had previously been 
fastened. Thereupon tug 14, with its two car floats, and the Pierre- 
pont fastened to one of them, drifted with the flood tide up the river. 
At some time the Pierrepont became detached from the car float. The 
évidence is conflicting as to when that time was. Some witnesses as- 
sert that she became detached from the car float very quickly after 
she had become fastened; others that she remained fastened until 
after the car float came into collision with the barge Vail. I think 
from ail the évidence that the Pierrepont got separated from the car 
float shortly before or about the time of the collision. At ail events, 
one of the car floats attached to No. 14 came in collision with the Vail, 
lying moored at the end of Pier 15, as they were floating up on the 
tide. So long as the Pierrepont was fast to the front of the car float, 
tug 14 could not practically navigate or control the flotilla, and I am 
satisfied that the collision with the Vail took place before tug 14 had 
obtained any practiçal control of the navigation of the car floats. 

The original libel was filed by the Wright & Cobb Lighterage Com- 
pany, owners of the barge Vail, against the New England Navigation 
Company, as charterer, on the theory that the charterer was bound 
to return the barge in good order at the expiration of the charter. 
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Thereiipon the New England Navigation Company, under the fifty- 
ninth rule, brought in by pétition the Union Ferry Company as owner 
of the Pierrepont, alleging that the Pierrepont was in fault. There- 
upon the Union Ferry Company brought in the New York, New 
Haven & Hartford Railroad Company, under the fifty-ninth rule, as 
owner of the three tugs and the accompanying car floats, alleging that 
the tugs or some of them were at fault for the collision. 

[1] The first question in the case is whether the original respond- 
ent, the New England Navigation Company, was at fault. The barge 
was moored at the end of Pier 15 at the time of the collision, and 
therefore no fault of navigation can be imputed to it. The single 
question is whether it was négligence to moor the barge at the end 
of Pier 15. It is claimed in the first place that such mooring was a 
violation of section 879 of the New York City charter, which is as 
f ollows : 

"It shall not be lawful for any vessel, canalboat, barge, ligliter, or t«g to 
obstruct the waters of tlie harbor by lylng at the exterior end of wharves in 
the waters of the North or Kast Paver, exeept at their own risk of injury 
from vessels entering or leaving any adjacent dock or pier; and any vessel, 
canalboat, tiarge, lighter or tug so lying shall not be entitled to claim or de- 
mand damages for any injury cansed by any vessel entering or leaving any 
adjacent pier." 

It has always been the custom in New York Harbor for vessels to 
moor for temporary purposes at the ends of piers a? well as at the 
sides (The Mary Powell [C. C] 36 Fed. 598; The Dean Richmond, 
107 Fed. 1001, 47 C. C. A. 138) ; and, while any vessel so moored is 
obviously in a somewhat more dangerous position than if moored in 
a slip, it never has been held, so far as I am aware, to be illégal or 
a fault in navigation for a vessel to moor at the end of a slip. This 
statute obviously does not make it illégal. It simply provides that, if 
a vessel does lie at the exterior end of a wharf in the North or East 
River, it shall be at its own risk of injury from vessels entering or 
leaving any adjacent dock or pier. This statute does not make a ves- 
sel moored at the exterior end of a pier take the risk of injury from 
collision with a vessel which is not entering an adjacent dock or pier. 
This has been expressly held in varions cases. The Cincinnati (D. 
C.) 95 Fed. 302; The Dean Richmond, 107 Fed. 1001, 47 C. C. A. 
138; The Chauncey M. Depew, 139 Fed. 236, 71 C. C. A. 362. The 
car float that came into collision with the Vail was not attempting to 
enter any adjacent pier, and therefore the statute has no application. 

[2] Nor can I see that there was any légal négligence in mooring 
the Vail outside the other barge at the end of Pier 15. She was 
brought there Hght to be loaded from a steamer lying in the slip. The 
slips on both sides of the pier were completely filled with other vessels. 
The weather at the time she was moored there was not unusual. 
There was no dense fog until midnight that night. She was moored 
at the end of the pier temporarily until a place in the slip could be 
obtained for her to be loaded. In my opinion, under thèse circum- 
stances, it was not négligent to moor her for the night at the end of 
the slip. The resuit is that there can be no recovery in this case 
against the New England Navigation .Company. Such a charterer is 
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nôt'an însurer. It is not responsible for injuries to a vessel whicli it 
bas chartered unless such injuries were causée! by its own négligence. 

[3] I cannot see that the Pierrepont was guilty of any fault. 
Ferryboats cannot tie up in a fog. Public interests require that they 
should make their regular trips even in very thick fogs. On this trip 
the Pierrepont was navigated carefully and prudently. The captain, 
a licensed pilot of long expérience, was at the wheel. He had a look- 
out with him in the wheelhouse, and another on deck forward of the 
gâtes. He proceeded slowly, sounding fog signais. He had to stop 
till the South Ferry boat landed. He knew substantially where he 
was. He could hear the big bell rung in fogs off the ferry entrance. 
He did not know of the New Haven car floats moored oS Pier 5. 
This was the first trip of his boat since about midnight. If the car 
floats had not been there, he would hâve had water enough. The fog 
was so dense that the light on the fioat could not be seen until it was 
so near that a collision could not be avoided. No one on the Pierre- 
pont heard any bell on the New Haven tug. I think it doubtful 
whether any was rung. If rung, it was admittedly a small bell, and 
was not heard. In short, I see no ground for any charge of fault in 
the Pierrepont. The masters of New York ferryboats are generally 
experienced pilots, and careful, faithful men, who hâve surprisingly 
few collisions in view of the crowded condition of the harbor. They 
hâve to run in fogs ; and there is no justice in holding them responsi- 
ble for collisions in thick fogs, when they hâve done their best. 

[4] The question whether the New York, New Haven & Hartford 
Railroad Company should be held responsible in this case because its 
tugs and car floats moored at the foot of Pier 5 is one upon which I 
hâve felt much doubt. Thèse car floats are 41 feet, and the tugs 26 
feet wide. Each tug and its two floats, theref ore, together had a width 
of more than 100 feet. Three of thèse tugs and the accompanying 
floats were moored ofi: Pier 5, making a projection of that pier, con- 
sisting of 9 yessels moored side by side, extending about 315 feet into 
the river. The place where thèse vessels were moored is one of the 
most crowded parts of the harbor. Pier 5 is but a little way above 
the Battery. Vessels are passing there ail the time. Three ferry 
racks, into and from which ferryboats are constantly going, are im- 
mediately below Pier 4, and, in fact, there are few more congested 
waterways in the world than that part of New York Harbor. There 
is therefore much plausibility in the charge that it was négligent to 
moor thèse tugs and floats there, and especially for the captain of tug 
19 to moor there after two other tugs and floats had already tied up 
ofï that pier. But, on the other hand, as already stated in respect to 
the Vail, it is not illégal or unusual, in New York, especially in a sud- 
den exigency, to moor vessels temporarily at the end of piers. In this 
case the fog became dense suddenly, It was the duty of the captains 
to moor somewhere, and they had to act quickly. It is elaimed that 
they should not hâve ail moored ofï the same pier. But there is no 
évidence that other piers were not occupied, and, if they were, thèse 
long floats, 315 feet in length, could probably be moored more se- 
curely to each other than they could to shorter boats lying at tne end 
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of piers. Thèse flotillas, made up of a tug and two car floats, which 
Project on each side far beyond the bow of the tug, constitute an 
unwieldy body, difficult to navigate anywhere, and particularly difficult 
to put into a slip quickly. The captains of the New Haven tugs were 
ail licensed pilots, of long expérience and good réputation. They were 
called on to act promptly, and there is nothing to show that they did 
not use their best judgment in the course which they took. Under 
ail the circumstances, my conclusion, with some hésitation, is that they 
were not négligent in mooring off Pier 5. 

[5] A claim also is made that they did not give any notice to the 
Pierrepont of their présence. They give évidence that a bell was rung 
that morning on tug 19. Ail the witnesses from the Pierrepont tes- 
tified that they did not hear it, and I think it doubtf ul whether it was 
rung. But there is no rule that I am aware of requiring a bell to be 
rung by a vessel moored to a pier. A bell must be rung by a vessel 
at anchor, but thèse tugs and floats were not at anchor. They claim 
that a bell was rung. Their lights were burning; and I do not see 
that they did anything or omitted to do anything which it was their 
légal duty to do or to omit. 

[6] Moreover it is a question whether, if they were guilty of nég- 
ligence, the injury to the Vail from the collision 10 piers up the river 
can be considered the proximate resuit of such négligence. No de- 
mand is made in this case for a recovery for the injuries to the Pierre- 
pont. The sole recovery sought is for the injuries to the Vail. But 
it is unnecessary to pass upon the question of proximate or remote 
resuit, for I think that, in view of ail the circumstances, the injury 
which the Vail sustained was not the resuit of any négligence by any- 
body, but was the resuit of a séries of inévitable accidents. 

There should be a decree for the respondents, dismissing the libel, 
but, under ail the circumstances of the case, without costs to any party. 



In re CARLON. 

(District Court, D. South Daliota, S. D. August 12, 1911.) 

No. 639. 

1. Baxkbuptcy (§ 396*) — Homestead— Rigiit to Select TJndeb South Da- 

kota Statute. 

A banlcrupt wlio some two weeks before the fiilng of an involuntary 
pétition against him moved with his family lu good faith from the home 
lie liad previousl.y occupied to another of about the same value was en- 
titled under the laws of South Dakota, which give a debttor the right.to 
Select his homestead, to hold the new home exempt as a homestead ; the 
old one having lieen turned over to his trustée. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 396.*] 

2. Bankkuptcy (§ 396*) — Exemptions— Life Insubance— South Dakota 

Statute. 

Under Cbde Clv. Proc. S. D. § 348, which provides that the avails of 
any life Insurance payable to the estate or représentatives of the assured, 
and not asslgned, to the extent of $5,000, shall inure to the separate use 
of his wlfe, if any, free from his debts, and Civ. Code S. D. § 728, whicli 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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provides that a polîcy of llfe Insurance to the extent of $5,000 shall be 
exempt from debts, policies on the llfe of a bankrupt, payable to hls wife 
and less than $5,000 in amount, are exempt, and do not pass to bis trus- 
tée as assets of bis estate. 

[Ed. Note. — For otbér cases, see Bankruptcy, Dec. Dig. § 396.*] 

In the matter of John E, Carlon, bankrupt. On revievv of décision 
of référée. Affirmed in part, and reversed in part. 

W. E. Van Demark, for bankrupt. 
Bailey & Voorhees, for trustée. 

ËliLIOTT, District Judge. This is a case in involuntary bank- 
ruptcy in which the bankrupt has filed exceptions to the décision of 
the référée disallowing in part his claim to exempt property, and re- 
f using to set olï to the bankrupt as exeinpt four pohcies of Hf e In- 
surance upon the life of the bankrupt, with his wife as beneficiary, 
and the ti'ustee in bankruptcy filed exceptions to that part of the dé- 
cision of the ■ référée decreeing that the said bankrupt is entitled to 
hâve and to hold as exeitii^'t the property claimed by him as his home- 
stead, andparticularly described in said order. The two pétitions for 
review wet-e filed and Wef e allowed. 

A statérhent of the f acts fbund by the référée, in so far as they are 
ttiaterial to the questions présentée! by thèse exceptions, is, in sub- 
stance,, as f ollows : 

' Prior to the commencement of the bankruptcy pfoceedings herein, 
John E. Carlon was engaged in the bùyiiig and selling of grain. He 
opefated an elevator at Emery; S. D., one at Bridgewater, S. D., one 
at Dickens, lowa, and one at Cylinder, lowa. He lived at Emery, 
Hanson county, S. D., and had resided there for 17 yeats. 

On August 31, 1910, an involuntary bankruptcy pétition was filed 
"against him in this jurisdiction, and he was adiudicated a bankrupt, 
and George E. Todd of Bridgewater, S. D., duly appointed trustée in 
bankruptcy of his estate, and he is still acting in that capacity. 

On the Ist day of December, 1910, tlie said bankrupt filed with the 
référée in bankruptcy his schedules in bankruptcy and in schedule B-5 
he made claim for exemptions, claiming, among other property, the 
homestead then occupied by himself and his family, consisting of his 
.wife and five children, which homestead was described as the E. 1/2 
of the N. W. 14 of section 36, township 102, range 57, in Hanson 
cotinty, S. D., and also the following life insurânce policies, to wit, 
policy No. 1375586 in the Mutual Life Insurance Company of New^ 
York, for $1,000, and three policies for $1,000 each in the ïs^ew York 
Life Insurance Company, numbered 908493, 3332387, and 3039897, 
respectively. 

That subsequently, by leave of the référée, the said bankrupt duly 
obtained leave to file and did file his amended claim for exemptions, 
claiming as exempt the fpregoing , insurânce policies and limiting the 
tract of ground claimed as a homestead to one acre in area, described 
by metes and bounds, and upon which the buildings of the bankrupt 
were situated, sanie being a part of the 80-acre tract above described. 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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That since 1897 the bankrupt has been and is a married mati, living 
with his family, consisting of a wife and five children, and for a num- 
ber of years has been the owner of ten lots in the town of Emery, on 
which was located a modem cottage, the value of which is $4,000, in- 
cumbered at the time of his bankruptcy by a mortgage of $2,500, 
which had up to August 18, 1910, and prior to moving upon the tract 
claimed as exempt, been occupied by the bankrupt and his family. 

The said bankrupt was also the owner of an undivided one-half in- 
terest in an 80-acre tract of land adjoining the town of Emery, de- 
scribed as the E. % of the N. W. i^ of section 36, township 102, 
range 57, in Hanson county, S. D. This land prior to July, 1910, was 
«unimproved farm land, and was worth approximately $100 per acre. 
The land was purchased from the state of South Dakota, and was 
owned jointly by John E. Carlon and one A. D. Mayer. There was 
unpaid upon the purchase price of the bankrupt's half interest $1,- 
620, leaving the bankrupt's equity in this land approximately $2,380, 
exclusive of the improvements subsequently placed thereon, which 
land was purchased by the bankrupt and Mayer in 1905. 

That on or about the 15th day of July, 1910, the bankrupt com- 
menced the construction of a house and barn upon the said 80-acre 
tract. The barn was completed some time prior to August 18, 1910, 
but the house was not completed until later in the month of August, 
1910. The bankrupt expended in the building of said house and barn 
the sum of approximately $2,500. 

On the 18th day of August, 1910, the bankrupt moved his family 
from his résidence at Emery, S. D., to his new résidence on tlie 80- 
acre tract. The barn at that time was completed. The house was not 
completed, but was in the course of construction, and the bankrupt 
for about three weeks lived with his family in the barn, and after- 
wards, when the house was completed, moved into the house where he 
now résides with his family. The référée in bankruptcy further 
found, as a finding of f act, that the bankrupt had for some tinie prior 
to July, 1910, contemplated building on said 80-acre tract, and as 
much as six months prior to said time had conversations with A. D. 
Mayer and his wife in which he expressed himself as having the in- 
tention of building on said tract. 

On August 18, 1910, and for some time prior thereto, John E. Car- 
lon was insolvent, his assets being worth about $35,465, and his lia- 
bilities aggregating $43,736. The référée further found from the évi- 
dence that the bankrupt on the Ist of August was owing certain sums. 
and that on or about that time he gave certain chattel mortgages upon 
certain of his elevators, and on August 15, 1910, the bankrupt's ele- 
vators at Bridgewater and Emery were taken possession of and fore- 
closure of chattel mortgages thereon commenced, and thereupon in- 
voluntary pétition in bankruptcy was filed by other creditors. The 
référée further finds that at the time the bankrupt moved with his 
family from his résidence in Emery, S. D., to his new house on the 
80-acre tract, he did so without contemplating bankruptcy, in good 
faith, with the intent and purpose upon his part to abandon his old 

189 F.— 52 



818 189 FEDERAL REPORTEE 

homestead and to make his home with his family iri the riew homf, 
and that in doing so he did not intend to hinder, delay, or defraud 
his creditors. He also finds that the former homestead of the bank- 
rupt had been taken possession of by the trustée in bankruptcy, and 
wàs subsequently sold by the trustée for $3,200, and the estate of 
the bankrupt received the benefit of such sale, and that there was 
only a small différence in value of the two homes. 

The référée further found, with référence to the four life Insurance 
policies above referred to, that policy No. 1375586 in the Mutual Life 
Insurance Company of New York, for $1,000, bas a cash surrender 
value, which on August 1, 1911, was $228, together with compound 
interest crédits, which on August 1, 1911, amounted to $62.80, and, 
if said policy is surrendered before August 1, 1911, such cash sur- 
render value should be discounted at the rate of 5 per cent, per an- 
num. Also the three policies in the New York Life Insurance Com- 
pany for $1,000 each by their terms do not provide for an express 
surrender value. Thèse policies, however, hâve an actual intrinsic 
value in that said company would pay on October 10, 1910, for the 
surrender of said policies the following amounts, to wit: On No. 
908493, $210; on No. 3039897 the sum of $263; and on No. 
3332387 the sum of $221. And, further, that said New York Life 
Insurance Company will pay for said policies, if the same are sur- 
rendered at any time, such amounts in addition to the foregoing 
amounts, as may hâve accumulated on said policies since October 10, 
1909. The référée thereupon determined that the said bankrupt on 
August 31, 1910, was and ever since has been the head of a family, as 
defined by the laws of the state of South Dakota in référence to home^ 
steads and exemptions, and that he in good faith, and without any in- 
tent to hinder, delay, or defraud his creditors, moved with his family 
f rom his homestead in the town of Emery to his new homestead on 
the 80-acre tract of farm land, and that he is entitled to claim, hold, 
and to hâve set off to him as exempt, as his homestead, an undivided 
one-half interest in and to one acre of ground, with buildings there- 
on, the same being a part of the E. % oï the N. W. y^ of section 36, 
township 102, range 57, in Hanson county, S. D., and described by 
nietes and bounds as set forth in said amended schedule. 

He further found: That the life Insurance policies above referred 
to constitute assets belonging to the estate of the bankrupt and pass 
to the trustée in bankruptcy of said estate, subject to the bankrupt's 
right to redeem the same upon payment by him of the surrender value 
or actual value of said policies, as provided by section 70, subd. 5, 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 565 (U. S. Comp. St. 1901, 
p. 3451), and the amendments thereto. That ail of said life insurance 
policies pass to and are the property of the trustée in bankruptcy of 
the estate of the bankrupt, and that he is entitled to hâve and to hold 
the same, free from any claim of exemptions on the part of the bank- 
rupt. That the said bankrupt is not entitled to claim as exempt un- 
der thé laws of the state of South Dakota the said life insurance poli- 
cies or any of them. The référée in bankruptcy thereupon entered an 
order setting aside the property claimed by the bankrupt as a home- 
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stead, and refusing to set off to the bankrupt as exempt the insurance 
policies above described. From this order both parties hâve appealed. 
[1] Upon the question of the right of the bankrupt to the home- 
stead exemption demanded in his amended schedule, under the find- 
ings of the référée and upon the entire record submitted for consid- 
ération upon this review, in my opinion the referee's conclusion is 
right, and that portion of his order allowing said bankrupt his home- 
stead exemption should be sustained. The Constitution of the state 
of South Dakota provides that: 

"ïhe right of the debtor to eujoy the comforts and necessities of life shall 
he recognized by vvholesonie laws exemptiiig from forced sale a homestead, 
the value of which shall be linilted and defined by lavv, to ail heads of fam- 
illes. * * * " Const. S. I). art. 21, § 4. 

Pursuant to this constitutional provision, the statutes of the state 
of South Dakota provide : 

"The homestead of every family, résident in this state, as hereinafter de- 
fined, to the extent of $5,000 in value, whether sueh homestead be ovvned by 
the liusband or wife, so long as if continues to possess the character of a 
homestead, shall be exempt from judicial sale, from Judgment lien, and froui 
ail mesne or final process from any court." Kevised Pol. Code, § 3215. 

"The homestead must embrace the house used as a home by the owner 
thereof, and. If he or she bas two or more houses thus used at différent tinies 
and places, such owner may seleet whicli he or she will retain as a home- 
stead." Id. § 3222. 

"The property mentioned in fhis section is absolutely exempt from ail pro- 
cess, levy or sale * * * to ail heads of familles a homestead * * * or 
a house and lot or lots or parcel of ground in any town or city * • * not 
exceeding one acre of ground. which lot or lots, or parcel of ground and im- 
provements shall not exceed $5,000 in value, to be selected by the debtor or 
his agent or attorney." Revised Code Civ. Proc. § 345. 

Section 6 of the bankruptcy act provides that : 

"This act' shall not affeet the allowance to bankrupts of the exemption.^ 
which are prescribed by the state laws in force at the time of the filing of the 
IMtition, in the state wherein they hâve had their domicile for the six mouths 
or the greater portion thereof, innnedlately preceding the flling of the péti- 
tion." Bankr. Act 1898, § 6A. 

The question to be determined is whether or not the premises oc- 
cupied by the bankrupt and claimed by him as being exempt were, 
under the laws of the state of South Dakota, the homestead of him- 
self and family. The référée lias found the facts in this case, and I 
am satisfied his findings are supportée! by the record, and under the 
findings, applying the law of this state as it bas been construed by the 
Suprême Court of the state, this bankrupt clearly had the right to sé- 
lect the property in question as his homestead. The référée bas 
found that he had owried this one-half interest in this property for 
some years; that he had determined for reasons shown in the record 
to build a little home and ocçupy a portion of this land long prior to 
the time of his bankruptcy ; that there was no fraud ; that he moved 
upon this property with his family, in good faith, without any intent 
to hinder, delay, or defraud his creditors, turned the old homestead 
over to the trustée in bankruptcy, and the same bas been sold by the 
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trustée and the proceeds of such sale are held for distribution to his 
creditors. The record in this case shows no contention upon tlie part 
of any one that this debtor did net sélect this particuiar pièce of prop- 
erty as his homestead, no question of abandonment after such sélec- 
tion, no question of an excessive value in this property implying 
fraud, no déniai that the trustée has sold the old homestead that was 
abandoned when he removed to the new homestead; in fact, nothing 
except suspicion upon which to base a suggestion that every act of 
the bankrupt was not in the best of good faith. 

In this state of the record and with the findings of the référée there 
can be no question as to the intent of the bankrupt to impress this 
property claimed as his homestead with his homestead right under 
the statutes of the state of South Dakota. The bankrupt's use and 
occupation of thèse premises were such as to prove them to be the 
home of himself and his family, that they so used it, and that the 
character and such use were permanent, continuons, and were neither 
transient or for temporary convenience. It is such use with intent or 
the use and intent combined which impress the homestead stamp on 
real estate. Wap. Homestead, 190 ; Clark v. Evans et al., 6 S. D. 244, 
60 N. W. 862. My judgment is that thèse premises were impressed 
with the stamp of a homestead so as to entitle the bankrupt to the ex- 
emptions demanded in his amended schedules, and that portion of 
the order of the référée setting the same apart to him as exempt prop- 
erty should be affirmed. 

[2] The next question for considération is involved in the appeal 
of the bankrupt from that part of the order of the référée disallow- 
ing in part his' claim to exempt property and refusing to set off to the 
bankrupt as exempt the four policies of life Insurance upon the life 
of the bankrupt, with his wife as beneficiary, as lully set forth in the 
foregoing statement of facts. 

Keeping in mind section 6 of the bankruptcy act of 1898 above 
quoted, which provides that this act does not aiïect the allowance to 
bankrupts of the exemptions prescribed by state laws, it becomes nec- 
essary to consider section 70a of the bankruptcy act of 1898, which 
provides that when a bankrupt has any Insurance policy which has a 
cash surrender value that he may, within 30 days after the cash sur- 
render value has been ascertained, pay or secure to the trustée the 
sum so ascertained, and continue to hold, own, and carry such policy 
free of claim or claims of creditors. 

Conflicting views as to the opération upon section 6 of the proviso 
in section 70a referred to were entertained by différent courts, and 
the question finally settled for this circuit by Judge Caldwell in Re 
Steele et al. v. Buel et al., 104 Fed. 968, 44 C. C. A. 287, and by the 
décision of the United States Suprême Court in the case of Holden 
V. Stratton, 198 U. S. ^202, 25 Sup. Ct. 656, 49 L. Ed. 1018. It is 
there held that section 70a deals not with exemptions, but solely with 
the nature and character of property, title to which passes to the 
trustée in bankruptcy, and this is followed by enumeration under six 
headings, of the varions classes of property which pass to the trustée. 
The court f urther stâtes : 
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"Clearly the words 'except In so far as it Is to property wMeh Is exempt' 
make manifest that it was the intention to exclude from the enumeratlon 
property exempt by the act." 

It is further held in this opinion that this qualification necessarily 
Controls ail the enumerations, and therefore excludes exempt property 
from ail the provisions contained in the respective enumerations. 
That section 70a deals only with property which, not being exempt, 
passes to the trustée, and under this décision the sole question upon 
this record is, Were thèse insurance policies exempt, under the laws 
of the State of South Dakota ? The law of the state of South Dakota 
upon the subject of the exemption of life insurance policies is some- 
what involved, and, so far as I can learn, has never been interpreted 
by a décision of the Suprême Court of the state except in the case 
of Skinner v. Holt et ah, 9 S. D. 427, 69 N. W. 595, 62 Am. St. Rep. 
878. Section 728 of the Civil Code of South Dakota, in référence 
to the exemption of insurance policies, provides as follows : 

"A policy of insurance, to the extent of .f5,000 on the life of an individual, 
in the absence of an agreement or assignment to the contrary, shall inure to 
the separate use of the husband or wife and children of said individual, in- 
dependently of his or her credltors; and an eiidowment policy, payable to the 
assured on attaining a certain âge, to the amount of $5,000 shall be exempt 
from liability from any of his or her debts, and the avails of any life insur- 
ance, or any other suni of money, not exeeeding in amount $5,000, made pay- 
able by any mutual aid or benevolent society upon the death of a member 
of such Society are not subject to the debts of the deceased." 

Section 348 of the Code of Civil Procédure of South Dakota pro- 
vides as follows: 

"The avails of any policy or policies of insurance herefofore or hereafter 
Jssued upon the life of any person and payable upon the death of such per- 
son, to the order, assigns, estate, exeeutors or administrators of the insured, 
and not asslgned to any otlier i^erson, shall if the insured in such policy at 
the tlme of death réside or reslded in tliis state and leave or left surviving 
a widow or husband or any minor ehild, to an amount not exeeeding in the 
aggregate the sum of $5,000, inure to the separate use of such wldow or hus- 
band or minor cbild or children or both, as the case may be, independently 
of the creditors of such deceased, and to such an amount shall not in any ac- 
tion or proeeeding, légal or eguitable, be subject to the payment of any debts 
of such décèdent." 

In the case above cited the Suprême Court held the first provision 
above set forth as it then existed unconstitutional, it at that time not 
having the $5,000 limitation, and held that a law which exempts to 
a debtor or his family ail the money attainable from the policies of ail 
the life insurance companies in existence furnishes no basis for com- 
putation or measure of value and is manifestly unreasonable and 
clearly répugnant to that provision as to exemptions for a "reasonable 
amount of personal property the kind and value of which to be fixed 
by gênerai laws." The court has construed this section of the law 
which was exactly as it is now except that the $5,000 limitation has 
been added to bring it within that décision of the Suprême Court, and 
used the f ollowing language : 

"Endowment life insurance partal^es of the nature of an investment, and 
like other insurance Is often obtained by and made payable to the assured, 
his exeeutors, administrators or assigns, for the sole purpose of creating a 
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fund subject to the payment of hls debts and upou whlch his creditors nmy 
Securely rely in case other resources fail. The olear intent of the Législa- 
ture as expressed in the foregoing enactment was to defeat sucli purpose, and 
create a statute exempting from the payment of debts, without any limitation 
whatever, the total auiount of life Insurance whicli oiin be in any manner ob- 
tained on the llfe of the assured." Skinner v. Holt, 9 S. D. 432, C9 N. W. 596, 
62 Am. St. Rep. 878. 

Modify this language of the Suprême Court by inserting the $5,000 
limitation and eliminating the words, "without any limitation what- 
ever," and you hâve a construction of the statute as it now stands. 

Subséquent to the decree of the county court from which this appeal 
was taken and before the same was argued in the Suprême Court, the 
statutory provision last above set forth was enacted by the Législa- 
ture of this State. It thereupon became necessary for the court to 
détermine what, if any, effect this latter statute had upon the rights 
of the parties to the action. In determining this question, the purpose 
and intent of the Législature as viewed by the Suprême Court was 
expressed as follows: 

"We find ourselves unable to avoid the inévitable déduction that it was 
elearly the express puriJose of the framers thereof to exempt from the pay- 
ment of existlng debts the avails of ail llfe Insurance policies heretofore or 
hereafter issued. * * • " 

The court then goes on to hold the same inoperative in so far as the 
same relates to antécédent contracts, but sustains the purpose and in- 
tent of the Législature in its opération in ail other respects. Skinner 
V. Holt, 9 S. D. 435, 69 N. W. 595, 62 Am. St. Rep. 878. I, also, 
note that in Holden v. Stratton, supra, the statute of the state of 
Washington exempting the proceeds or avails of life insurance simply 
provides "that the proceeds or avails of ail life insurance shall be ex- 
empt from ail liability for any debt." In this case it was urged in 
the Suprême Court that this statute "relates only to a fund realizable 
by death," and therefore the words "ail life insurance" in the Wash- 
ington statute must be given that restricted meaning. It was further 
urged that exemptions of life insurance policies do not generally pro- 
tect the avails of insurance from pursuit by creditors of the insured 
where the proceeds of the policy are payable to his estate, nor do they 
protèct the avails of insurance from pursuit by the creditors of the 
wife of the insured where she is a beneficiary. In that case the wife 
was the beneficiary in both of the policies, and was also one of the 
bankrupts. In one of the policies the husband was entitled, if he sur- 
vived the 20-year period, to surrender the policy and receive its 
cash value. The court held under this condition and under this state 
of facts that such a construction should not be placed upon the Wash- 
ington statute ; that the error in the argument was manifest ; that the 
broad terms of the statute as ordinarily understood embraced both 
of the policies, and it would not be construction, but législation, to 
restrict the meaning of the statute in accord with narrower législa- 
tion in other states. Under this interprétation it is possible to sustain 
an exemption of ail life insurance policies to an amount not exceed- 
ing $5,000, regardless of their terms, and whether the insured is de- 
ceased or not under section 348 of the Code of Civil Procédure of 
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South Dakota. It is not necessary, however, under tlie statutes of 
this State, to place this construction upon section 348, and for the 
purposes of this case it is sufficient to hold that this section exempts 
the avails of any policy of insurance to the extent of $5,000 to the 
persons therein named. Section 728 of the Civil Code of South Da- 
kota just as clearly protects a "policy of insurance" to the extent of 
$5,000 on the life of an individual, and pro vides that the same shall 
inure to the separate use of the husband or wife and children of said 
individual independently of his or lier creditors. It also makes pro- 
vision for an endowment policy in the same sum, and provides that 
this shall be exempt from liability from any of his debts. 

A casual reading of this section naturally impresses one with the 
thought that this section is to provide against the claim that is con- 
tended for in this case that this exemption of insurance policies does 
not obtain except in case of death. Section 728 of the Civil Code 
is not in conflict with section 348 of the Code of Civil Procédure in 
this view. The former exempts the policy of insurance in the hands 
of the individual in any sum less than $5,000, and the latter section 
exempts the avails of any policy of insvirance after death. This was 
the évident intent of the Législature in the enactment of both of thèse 
sections. Life insurance is generally esteemed the best and safest 
measure by which a man of limited property, or one dépendent on 
his daily earnings, can make provision to préserve his family from 
sufifering and want after his death. In my judgment thèse two stat- 
utes giving them the efïect I hâve indicated are but an expression of 
that public policy which justifies a debtor in preserving his family 
from suffering and want, and recognizes the support of wife and chil- 
dren as an obligation of the debtor greater than the claims of any 
creditors, and that law as well as morals should be extended to pro- 
tect them from destitution after the debtor's death by permitting him, 
not to accumulate a fund as a permanent provision, but to dévote a 
moderate portion of his earnings to keep policies of insurance within 
a reasonable sum, limited in this state to the sum of $5,000, a security 
for their support. It follows that, entertaining this view of thèse ex- 
emption statutes as they apply to insurance policies within the state 
of South Dakota, the four policies referred to in the order of the 
référée appealed from herein are not assets of the bankrupt estate. 
That portion of the order of the référée appealed from by the bank- 
rupt herein refusing to set off to the bankrupt as exempt the policies 
of life insurance referred to therein should be reversed and judgment 
entered in favor of the bankrupt for the four policies of insurance 
claimed by him, and also affirming the portion of the order appealed 
from by the trustée setting aside the homestead to the bankrupt. 

Judgment will be entered accordingly. 



824 189 FEDERAL KEPOKTBR 

THE BI.UB BELti. 
(District Court, B. D. Virginia. March 20, 1911.) 

1. TOWAGB (§ 15*)— LOSS OP TOW— LlABILIÏY. 

In a libel against a t'ug for loss of a crib raft made up In sections and 
secured by a brldle of manila rope furnislied by ttie libelaut, évidence 
held to require a tinding tbat the casualty occurred by reason of tbe man- 
ner In whicli tlie raft was made up, and the insufticiency of the fastenings 
furnished by the libelant, and not by reason of improper navigation by 
the master of the tug. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 15.*] 

2. ïovt^AGE (§ 13*) — Loss op Tow— Négligence of Tug. 

Where a part of a raft In tow brolve loose in the night on the Mary- 
land shore owing to the fault of the libelaut in the manner in which the 
raft was constructed and socured, and at the thne of the casualty ail the 
lights on the tow whlch were to hâve beeu furnished by the libelant were 
out, the tug, owing to the dangers incident to a search for the raft in 
the darkness, and the Improbabllity of fruitful results therefrom, was not 
at fault for failure to stand by to try to recover the raft on the night of 
Its loss, it being impossible ïor the tug to bave rendered material advan- 
tage in the removal of the wreck at that tlme. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 13.*] 

3. Towage (§ 11*)-— Masteb of Tug— License. 

Where the master of a tug was a licensed mariner on the Atlantic 
Coast, and, at the time of the loss of part of a raft in the Potomac river 
which hé was towing, it appeared that he properly navigated hi.s boat 
and tow, it was not material tliat he had no license for such river. 

[Ed. Note.— For other cases, see Towage, Dec. Dig. § 11.*] 

4. Towage (§ 4*) — Loss of Tow— Liability or Tua. 

A tug is not an insurer of the saf ety of the tow, nor is it bound to per- 
form the obligations of a common. carrier respeeting the same, but is only 
required in its management to exercise reasonable or ordiuary care, cau- 
tion, and maritime skill. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 4; Dec. Dig. 
§ 4.*] 

In Admiralty. Libel by Thomas W. Smith against the steam tug 
Blue Bell for loss of a tow. Dismissed. 

Garnett & Garnett, for libelant. 

Floyd Hughes and James A. Toomey, for respondent. 

WADDILL, District Judge. The libel in this case was filed to re- 
cover damages sustained by the libelant for the loss of a raft in tow 
of the respondent tug. The facts are briefly that on or about the 24th 
day of December, 1907, the owner of the Blue Bell contracted with 
the libelant to tow a certain raft, a portion of which was at the Upper 
Machodoc creek, some 38 miles above the mouth of the Potomac river, 
and the other part on Maddox creek, some seven miles below, the 
whole to be towed to Chesapeake City, at the entrance of the Ches- 
apeake and Delaware Canal, at the price of $75 per day of 24 liours 
towing time, and $50 per day of 24 hours lay-over time, to be paid 
upon completion of the service ; the tug boat to f urnish sufficient tow- 
ing hawser for the service, and the libelant the necessary bridles, lan- 
terns and one anchor. Pursuant to this undertaking, the raft in ques- 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1B07 to date, & Rep'r Indexes 



THE BLUE BELL 825 

tion, having been made up by the libelant, was early on the morning 
of the 26th of December taken up by the respondent, the first section 
at the mouth of Upper Machodoc creek, and the remaining section at 
Maddox creek, where tlie two were made fast to each other, and 
taken in tow by the respondent. The raft was not of the ordinary 
type — that is to say, of logs or piles made fast together, and drawn 
over the water, in large or small nurabers, having regard to the 
waters over which, and the place they were to be taken to, but what 
was known as a "crib raft," made up in two sections, the first con- 
taining 425, and the other 333, logs, each about 40 feet in length, ar- 
ranged in five layers, one upon the other, five of thèse groups of 
layers composing the first section of the crib, making it about 210 feet 
long, and containing, as indicated above, about 425 logs. The second 
section was similarly made up, containing 333 logs, and was also about 
210 feet long. Thèse logs and layers were made fast by means of 
stringers, iron cables, bolts and wire, in such manner as the libelant 
insists was suificient for the safety of the raft over the waters it had 
to traverse. The tow proceeded down the river on a hawser of 200 
fathoms. The weather was good, and the journey uneventful until 
late in the afternoon, when in the neighborhood of St. Mary 's river, 
some six miles above Point Lookout, the représentative of the libelant, 
who was then on the tug, according to his statement, suggested the 
propriety of going into that river for harbor, on account of the 
then condition of the weather, the wind at the time blowing, as it is 
claimed, 10 or 15 miles an hour from the southwest. This conver- 
sation the respondent dénies, and says on the contrary that libelant's 
représentative commented on the favorable condition of the weather 
half an hour before the breaking loose of the raft. That about the time 
it broke loose, it was discovered that the raft's lights were out; the 
wind was blowing 12 to 15 miles from the southwest; and that then, 
about 9 o'clock p. m., when within 1^ to 2 miles of Point lyookout, 
the raft did break loose; that there were no weather conditions justify- 
ing the abandonment of the journey and going into harbor at St. 
Mary's river, and had there been such, with the then condition of the 
wind from the southwest, the safer course would bave been to go 
around Point Lookout into the bay, and make harbor on the lee of 
the land around Point Lookout. 

The errors in navigation relied on specifically by the libelant are 
that the master of the tug was without license to navigate the waters of 
the Potomac river ; that he erred in failing to go into St. Mary's 
for harbor ; and that he neglected to stand by sufficiently long to search 
for the raft the night of its loss, and to properly assist in saving it when 
it was discovered two days later. The respondent, on the other hand, 
insists that the raft was insecurely made up for such a journey ; that 
it would hâve gone to pièces upon striking rough water ; that the tow 
log was inefficient, and insufficiently secured ; that the bridle of 
manila rope f urnished the tow was not such as the service demanded ; 
that the raft was without proper anchor, and the lights defectively con- 
structed; and that there was nothing in the condition of the weather to 
justify going into harbor; and that the loss resulted solely from the 
inhérent weakness in the towing apparatus provided by the libelant. 
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: [1] ïhe solution of the case dépends alrriost entirely upon the correct 
determinlatibn of questions of fact, and the conclusion of the court is 
that there would hâve been no accident had there been sufficient towing 
attachment to the raft, and that the loss arose because of the lack 
thereof. It was an unusual structure, made up as above indicated. 
There were a number of logs fastened together, piled one on top of 
the other, so that the raft sank down in the water some fîve or six 
feet, showing not more than 10 or 12 inches freeboard. It was 400 
feet long, necessarily of immense weight, and required the strong- 
est and most powerful appliances for the tow; and, when put to 
the test, the strain was too great, the tow log pulled loose from the 
raft, setting the same adrift. Whether the manila rope broke or not, 
is not known, but the probabilities are that it did not, as the tow log 
was pulled, off the raft, and the entire bridle, manila rope, and tow 
log were lost. The hawser was hauled aboard the tug in the prés- 
ence of the libelant's représentative and showed that it did not break, 
and, when the raft was recovered, it was apparent that the tow log 
had become detached. This was an appHance furnished by the libel- 
ant which gave way, and brought about the disaster. 

, The .view of the testimony taken by the court is that there was no 
reason why the master of the Blue Bell should not hâve proceeded with 
the tow ; that is, that the weather conditions were not such as required 
him to go into St. Mary's river. As the raft's appliances gave way 
so quickly after passing the river, the strong probabilities are that the 
accident would hâve happened had the Blue Bell, in the face of a 
southwest wind, atterripted to change the course of the tow, so as to 
make in to that river, and the effort so to do would hâve certainly 
caused considérable strain upon the appliances of the raft, doubtless 
more so than to hâve gone straight ahead. 

The libelant, in the construction of this raft, undoubtedly exercised 
great care in putting it together, and endeavored as far as was pos- 
sible, with the material used, to make it safe, as he also especially did 
in the construction of the tow log across the forward end of the first 
section; but the tow log vras not so constructed in the estimation of 
many experts who testified before the court, as to make it safe for the 
towing of a raft of this character, length, size and weight, and when 
put to the test, it pulled away, thereby demonstrating its insufBciency. 
[2] Moreover, the Blue Bell should not be held liable for failure to 
stand by for the purpose of trying to recover the raft, on the night of 
the loss, considering the darkness of the night, the fact that the lights 
to be supplied by the libelant on the raft were confessedly out, the 
dangers to the tug incident to such a search, and the improbability of 
fruitful results therefrom; nor should she be held liable under the 
circumstances of this case, for the failure to remain longer than was 
donc, after the raft was found, virtually upon the Maryland shore, 
two days after the occurrence. It was impossible for the tug to hâve 
rendered material advantage in the removal of the wreck at that time, 
nor, indeed, could the same hâve been made until new towing ap- 
pliances were put upon it. As soon as the raft was ready, and the 
weather made it practicable to move it, the respondent did ail that rea- 
sonably could be required of it. 
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[3] The failure of the master to hâve a license for the Potomac 
river Hkewise did not enter into this occurrence. He was evidently a 
mariner of exceptional expérience, his Hcenses showing that he was au- 
thorized to act as "Master on Atlantic Coast. First class pilot bays 
and harbors from Portland, Me., to Gay Head, Mass.; from Point 
Judith, including Narragansett Bay and Providence river ; Long Island 
and Block Island Sounds, via The Race to Faulkner's Island, Conn. ; 
New York Bay and harbor ; Delaware River and Bay ; Capes of Vir- 
ginia to Norfolk, Va. ; and Chesapeake Bay, including Hampton Roads 
and Patapsco river, between Baltimore and Cape Henry ;" and while 
technically his license seems not to hâve included in ternis the Potomac 
river, evidently the waters of Delaware river and Bay, Capes of Vir- 
ginia to Norfolk, Va., and Chesapeake Bay, including Hampton 
Roads and Patapsco river, between Baltimore and Cape Henry, indica- 
ted that he was familiar with the mouth of the Potomac river; At ail 
events, the failure of the license to include that river, seems not to 
hâve entered into this occurrence, as it is clear that he properly naviga- 
ted his boat and tow on the occasion in question. 

[4] The duty of the tug to its tow is not that of an insurer of its 
safety, nor has it imposed upon it the obligation of a common carrier 
i^especting the same; but there is required of those charged with the 
tug's management the exercise of reasonable or ordinary care, cau- 
tion, and maritime skill in and about the duties imposed upon and 
performed by them; and if thèse are omitted, and disaster occurs, the 
towboat becomes responsible. The Syracuse, 12 Wall. 167, 20 L. Ed. 
382; The Cayuga, 16 Wall. 177, 21 L. Ed. 354; Eastern Transporta- 
tion Line v. Hope, 95 U. S. 297, 24 L. Ed. 477; The Adelia, 154 U. S. 
593^ 14 Sup. Ct. 1191, 21 L. Ed. 672; Southern Towing Co. v. Sarah 
J. Egan, Administratrix, etc. (Circuit Court of Appeals, Fourth Cir- 
cuit, November term, 1910) 184 Fed. 275. This obligation it has fully 
met in this case. 

The accident having occurred by reason of the libelant's omission 
of duty, without fault on the part of the respondent, it follows that no 
damages can be allowed, and that the libel should be dismissed at libel- 
ant's costs, and it will be accordingly so decreed. 



THE E. V. McCAULLET. 

(District Court, E. D. Virginia. June 6, 1911.) 

1. ïowAGE (§ 4*) — Tug's Li.iiiiLiTY for Lcss or, Tow— Cake Kequieed. 

A tug is not an insurer of tbe safety of tho low, nor subjeff to the ob- 
ligations of a counnon carrier, but is only required to use ordinary care 
and niaritijne sliill in perforniing tlie contract of towage. 

|Ed. Xote. — For otlier cases, see Towage, Cent. Dig. § 4; Dec. Dig. 
§ 4.*] 

2. Towage (§ 11*) — I'ort of Safety— Discuetion of Master. 

Wliere, on tiie day aft'er doparture of a tug and tow from Norfolli for 
Boston, the weatlier conditions became such that it was deemed advisable 
for safety to seelv slielter from an impending storm, wliether tliose in 
charge should hâve returned to the Virginia (,'apes isome 70 miles away 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & liep'r Indexes 
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or sought sheWer under the lee of Assateague Shoal, whlch wonld hâve 
necessltated a comparatlvely short run, feasible, but sUghtly more dan- 
gerous, was a matter for the iudgment of the master, whose détermina- 
tion will be held conclusive, in the absence of manlfest errer or négli- 
gence. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
§ 11.*] 

8. TOVVAGE (§ 11*) — ^LOSS OF TOW— NEGLIGENT NAVIGATION. 

Where the master of a tug in charge of a tow, being reçtuired to seelc 
shelter trom a storm, unnecessarily and in broad daylight ran the tow 
on the Blackflsh Bank, à charted shoal of large proportions, well known 
and recognized by mariners, the loss of the tow and cargo resulted from 
négligent navigation for which the tug was liable. 

[Ed. Note. — E or other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
« 11.*] 

In Admiralty. IJbel by Staples Coal Company against the steam 
tug E. V. M-cCauUey. Decree for libelant. 

Harrington, Bigham & Englar (Howard S. Harrington and T. 
Catesby Jones, advocates), for libelant. 

Floyd Hughes, for respondent. 

WADDILL, District Judge. On the 28th of November, 1909, the 
tug E. V. McCauUey, owned by the respondent, the Lambert's Point 
Towboat Company, took in tow at the port of Norfolk the barge 
Gatherer, also owned by said towboat company, with a cargo of 2,340 
tons of soft coal, en route from Norfolk to Boston, Mass. The 
weather at the time was favorable for the voyage, and no difficulty was 
encountered until on Monday, the 29th of November, about 11:45 
a. m., when the tug had gotten well out at sea, and some 12 miles to 
the northward and eastward of the Winterquarter Lightship, the 
weather conditions became such that it was deemed advisable for the 
safety of the tug and tow to discountinue the journey and seek shelter 
from the impending storm. The wind was north northeast, blowing 
45 or 50 miles an hour. Some difficulty was encountered in putting 
about, but a second effort proved successful, and the barge and tow 
proceeded with a view of making the nearest available harbor, ftavi- 
gating on a course, as insisted by the libelant, of west by south half 
south, passing Winterquarter Lightship about 2 p. m., a mile and a 
half to the westward of the light — that is, between the shore and the 
light — and when three or four miles below the lightship, after having 
observed the Assateague Lighthouse, the course was changed to South- 
west by south, and upon running on that course 20 or 30 minutes, at 
4:10 p. m. her course was again changed to west one quarter north, 
and, after continuing on that course 30 or 40 minutes, the barge 
stranded on the northern edge of Blackfish Shoal, causing a total loss 
of the barge and cargo. 

The libel is filed to recover the value of the cargo lost; and libel- 
ant insists that the McCaulley should be held liable for the failure to 
so navigate as to avoid running upon a well-recognized charted shoal ; 
that the navigator of the tug was incompétent and négligent in f ailing 
to keep on the proper course, and that the tug was not of sufficient 
pcwer to safely tow the barge on the voyage in question. Whereas, 

•For other cases see same toptc & S numbbr In Bec. & Am. DIgs. 1907 to date, & Kep'r Indexes 
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respondent insists that the tug was properly manned, and in ail re- 
spects seaworthy and sufficient for the service in hand, and that the 
disaster occurred in an effort to make harbor, or secure anchorage 
under the shelter of Assateague Shoal, and was in no respect due to 
négligence, omission, or want of skill on the part of those charged with 
the navigation of the tug, but solely because of the severity of the 
storm. 

[1] Under the law, the towboat is not an insurer of the safety of 
the tow, nor has she imposed upon her the oWigation resting upon 
cornmon carriers; but there is required of those charged with her 
management, the exercise of reasonable or ordinary care and cau- 
tion and maritime skill in and about the duties imposed upon, and to 
be performed bv her. If thèse are omitted and disaster occurs, she 
becomes responsible. The Syracuse, 12 Wall. 167, 20 L. Ed. 382 ; The 
Cayuga, 16 Wall. 177, 21 L. Ed. 354; Eastern Transp. Line v. Hope, 
95 U. S. 297, 24 L. Ed. 477; The Adelia, 154 U. S. 593, 14 Sup. Ct. 
1191, 21 L. Ed. 672; Southern Towing Co. v. Egan, Adm'x (Novem- 
ber 10, 1910, C. C. A. Fourth Circuit) 184 Fed. 275; Thomas W. 
Smith V. Blue Bell, District Court, E. D. Virginia, March, 1911, 189 
Fed. 824. 

This case turns almost entirely upon a question of fact, as to wheth- 
er or not, under the circumstances, the McCaulley should hâve abandon- 
ed her voyage, and attempted to make harbor ; whether the particular 
harbor or place of refuge should hâve been sought, or some other ; and 
whether in attempting to make anchorage under the lee of Assateague 
Shoal, reasonable care and caution and maritime skill was exercised on 
the part of her navigator, or that there was such lack thereof as con- 
stituted within itself fault for which the tug should be held respon- 
sible. In passing upon the conduct of those in control of the Mc- 
Caulley 's navigation, on the occasion in question, the court cannot, and 
should not, lose sight of the fact that the same is being viewed after 
the event, as distinguished from the exigencies of the position in 
which they were placed, and hence as to ail matters involving the 
exercise of discrétion, such as whether there should bave been a tem- 
porary abandonment of the voyage, the course best to bave been pur- 
sued, and what particular harbor should bave been sought, ail largely 
matters of discrétion, error should not be imputed to them except in 
case of gross and manifest error or négligence. 

[2] The testimony is clear to the court that the return trip with 
a north-northeast wind to the Virginia Capes, some 70 miles away, 
could hâve been readily and safely made, the tug and tow running be- 
fore the wind ; but whether this should hâve been donc, or refuge 
sought under the lee of Assateague Shoal, was a matter as to which 
the judgment of the master of the McCaulley should control, and he 
was entirely justified in seeking protection from the storm under As- 
sateague Shoal, which necessitated a comparatively short run. It is 
true that it was a more dangerous course to pursue than returning to 
the Capes, but one that was entirely practicable, and there was no rea- 
son to believe could not bave been safely made under the then con- 
ditions of the weather. 
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[3] The real question to be determined is whether the McCauUey 
should be held responsible for her navigation in the effort to make this 
harbor, or place of refuge, and as a conséquence, in grounding the 
barge upon the shoal of Blackfish Bank, instead of taking the same un- 
der the lee of the land safely to anchorage. The évidence is virtually 
undisputed that there was no difficulty in making this anchorage in the 
daytime, with clear weather as existed on this occasion, and the wind 
north-northeast, blowing 45 or 50 miles an hour. Ail that v^^as neces- 
sary was for the tug and tow to hâve kept sufficiently far to the south- 
ward and eastward to go round or under the Blackfish Shoal to the 
Assateague anchorage, instead of crossing the shoal, as vv^as donc. 
The wind was blowing offshore; the light of Assateague was plainly 
in view and observed, as was also the existence of the shoal waters of 
Blackfish Bank, and either to hâve run on said bank, or the shoal 
thereof, or into such close proximity as not to hâve been able to 
avoid grounding thereon, was gross and palpable error, constituting 
within itself more than mère mistake in judgment, namely, a positive 
fault, which sufficiently accounts for the disaster that took place. 
Blackfish Bank is a charted shoal, of no mean proportions, well known 
and recognized by mariners, and to hâve run upon and over it in broad 
daylight, and in not especially unfavorable weather, was inexcusable. 
The course pursued by the McCauUey's navigator on the occasion in 
question is doubtless attributable to the removal of the Winterquarter . 
Ivightship f rom the place where it had long been stationed, to a distance 
of some 7^ miles to the northward and eastward, of which fact the 
master of the McCaulley had only a gênerai idea — that is, he knew that 
the lightship had been moved to some extent — but he thought some- 
thing less than half the distance it had been actually moved, which ac- 
counts for his making the departure on his course as early as he did, to 
go into Assateague. Had he been 31/2 to 4 miles further on his course, 
it is most probable he would not hâve grounded, but safely passed 
under the lee of the shoal. Be this as it may, however, it will not 
serve to excuse the tug f rom liability for grounding the tow upon a well 
defined, charted shoal, especially when the shore marks, the light- 
house on the shore, and the sea on the shoal itself, one and ail gave 
admonition of the fact that the McCaulley was plainly navigating in 
a place of manif est danger, instead of one of safety. 

The suggestion that the McCaulley was not of sufficient size and 
power to hâve undertaken the towage service in which she was em- 
ployed^ is, in the opinion of the court, without merit. She had fre- 
quently rendered similar service; was built and equipped for the 
océan trade, and there was no reason why she should not hâve safely 
executed her contract, but for the fault in her navigation afore- 
said. 

A decree may be entered for the libelant for the value of the car^ro 
lost, with costs. 
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In re WENTWORTH LUNCH CO. 
(District Court, S. D. New York. January 25, 1911.) 

BANKEUPTCT (§ 114*) ReCEIVERS— JURISDICTION TO APPOINT— EXPENSES OF 

Receivehship Wiiebe Appointmrnt Was Erroneous. 

A District Court lias .jurisdiction to appoint a receiver for the prop- 
erty of a corporation on the filiug of a pétition in baukruptcy asainst It 
by creditor.s. altliough it is afterward determined that tlie corporation 
was not subjeet to ad,iudication a.s a bankrupt, and it may in its discré- 
tion allow and pay the expenses of the receivership. ineludin.? compensa- 
tion to the receiver and his attorney froni the fuuds in his liauds wUcre 
such ser\'ice.s were bénéficiai to the estate. 

[Ed. Note. — For other case.s, see Bankruptcy, Dec. Dig. § 114.*] 

In the matter of the Wentworth Lunch Company, alleged bankrupt. 
On motion for confirmation of report of spécial master on receiver's 
account. Report confirmed. 

The following is the report of the spécial master : 
To the Honorable United States District Court Judges: 

I, Stanley W. Dexter, to whom was referred as spécial nia.'îter the account 
of William Lesser, as receiver, and the report of .services of Maurice P. Da- 
vidson, his attorney, for examiuation, testimony and report and lurther to 
report my opinion, whether as a matter, both of )aw and discrétion, such al- 
lowances as niay be made should be pald out of the funds in the hands of the 
receiver or by those creditors who moved for the appointnieut of said re- 
ceiver and obtained an order therefor, do hereby report that I hâve beeu at- 
tended by William Lesser, Esq., receiver in person, and by Maurice P. David- 
sou, Esq,, bis attorney, and by Reuo R. Billington, Esq., attorney for the 
alleged bankrupt and for the assignée and for the New York Central Ware- 
house Company, lienor, and hâve heard the proofs and allégations of the re- 
spective parties and the arguments and briefs of counsel and after due con- 
sidération, I report as follows: 

An involuntary pétition in bankruptcy was filed in this court on October 21. 
1907, by Maurice P. Davidson as attorney for Nollman & Co., Jame-s T. Smith. 
and Max Waterman, creditors to the sum of 9Î622.60 alleging that the Went- 
wortîi Lunch Company is a corporation and engaged in "carrying on a res- 
taurant business" at No. 88 Fulton street, in the P.orough of Manhattan, and 
city of New York, and is not a ^^■age earner or person engaged chiefly in farm- 
Ing or in the tillage of the soil, and is not a national bank or a bank incor- 
porated under the state or territorial lavvs and owes del)ts to the amount of 
$1,000 and over ; that it is insolvent, and while insolvent and within four 
months committed an act of bankruptcy in that on October 17, 1907, it made 
a gênerai assignment for the beneflt of its creditors to one (Jerard S. Wltzen 
and further transferred projjerty in payment of antécédent indebtedness with 
the intent to prefer. The pétition was duly verified by the creditors nien- 
tioned and the same day, on the pétition of Walter P. Nollman on behalf of 
Nollman & Co., showiug that the alleged bankrupt had been dispossessed and 
that its property was perishable and on motion of Mr. Davidson, Mr. I.«sser 
was appointed receiver with a bond of $500 and the petitioning creditors were 
directed to give a bond under sectio)i ?, (e) in the stun of $250. The receiver, 
on attempting to take possession of the Fulton street store, aseertained that 
practically ail the property had been removed to the New York Central ware- 
house at No. 103 East 125th street, New York, except certain fixtures con- 
tained in another store at 45 New street, aud claimed by the occupant. Strass- 
l)urger. After an examination of witness^es under section 21a (Act .Tuly 1, 
1898, c. 541, .30 Stat. 552 [U. S. Comp. St. 1901, p. 34.S0I), the receiver was put 
in possession of faets, which enahled him to regain most of the property, aud 
subsequently a sale thereof was ordered by the court, free of liens, reali/ing 

♦For other cases see same topic & § numeeh in Dec. & Am. Digs. 190" to date, & Rep'r Indexes 
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$917.78 gross, or net proceeds of $816.40. He bas also succeeded in recover- 
Ing $175 for the New street flxtures. Certain small collections and Interest 
reeeiTed inereased total fund to $1,075.08, as shown in his account. The only 
disbursements that the recelver has made ont of the fund is an item of $15 
pald as indemnity for expenses of referee ta charge, leaving a balance in his 
hands of $1,060.08, which should be approved as correct. 

The recelver has incurred, but not yet paid, the foUowing expenses of ad- 
ministration: 

To Thomas Alexander, services as spécial commissiouer $15.20 

" O. A. Parsons, steuograpUer, testimony 21 23.00 

" New York Times, advertisiiig sale 4.80 

" U. g. Fldelity & Guarantv Company, premiiuus ou reeeiver's 

bond for 4 years, to October 22d, 1911 20.00 

Total $63.00 

Thèse Èxpenses are proper and should be allovv'ed recelver as necessary 
costs of administration. 

In addition to the foregoiug the fund in the hands of the recelver is sub- 
ject to a storage lien of the New York Central Warehouse Company, amount- 
ing to $367.20, which by order of the referee has attached to the proceeds of 
sale. 

Appraisers were appointed by the court, but no application has yet beeu 
made to iix their compensation. 

I recommend, also, that the recelver be allowed $100 as compensation for 
his services in collectlng and eonserving the asset's and that $100 be allowed 
to his attorney for légal services and assistance hereln. 

The remaining question referred to me under the order is: "Whether as 
matter both of law and discrétion such allowances should be paid out of the 
funds In the hands of the recelver, or by those creditors who moved for the 
appointment of said recelver and obtained an order therefor." 

It appears that the alleged bankrupt Interposed an answer to the pétition, 
alleging that it was engaged in carrying on a restaurant and saloon at 86 
Fulton street, wherein it distributed foods and llquors at retail, and that said 
foods and llquors were consumed on the promises. That it is not and never 
has been engaged principally in manufacturing, trading, printing, publishing, 
mining, or mercantile pursuits, and was not within the purview of the bank- 
ruptcy act. 

On the answer and other affidavits, a motion was made to vacate the order 
appointing the recelver, which was denied by Judge Holt by order dated Oc- 
ttober 29, 1907. 

The issues then came on for trial before the same judge, who handed down 
a décision on November 9, 1907, in the following words: "I think that a cor- 
poration which carries on the usual business of a restaurant is engaged prin- 
cipally in trading and mercantile pursuits within the meaning of the Act, al- 
though, of course, the authorities difCer on this question. But a corporation 
mlght carry on a restaurant under such clrcumstances or while doing other 
business, so that it would not be so engaged. The answer is so drawn that 
the respondent is entltled to try the issue of bankruptcy if it wishes. But if 
it was intended by the answer only to ralse the légal question, and that 
would he the resuit of a référence, I should direct an adjudication. The re- 
spondent may either take a référence or an adjudication." On November 12, 
1907, an order was made directing the usual order of adjudication to be en- 
tered unless within two days the alleged bankrupt applled for an order of 
référence on the question of fact involved, to wit: "Whether the Wentworth 
Lunch Company carried on its restaurant business under such clrcumstances 
or while doing other business, so that it is not engaged principally in trading 
or mercantile pursuits, within the njeaning of the act." 

The Company did not avail lt.self of this condition and the usual order of 
adjudication was made on November 15, 1907, designating the présent master 
as referee in charge, but took an appeal to the Circuit Court of Appeals. 
Pending the appeal, the receiver sold the assets, recovered by him, without 
further interférence on the part of the bankrupt, but ou Jauuary 11, 1908, aa 
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order was made by Judge Holt, on the bankrupt's application, staying ail pro- 
ceedings until the appeal was determined. 

On March 6, 1908, the Circuit Court of Appeals by a divided court reversed 
the order of adjudication on the allégations of the answer, eiting among other 
authorities the décision in Ee Chesapeake Oyster & Fish Co. (D. C, Coîo.) 
7 Am. Bankr. Eep. 173, 112 Fed. 960. as involving the précise question. In 
re Weutworth Lunch Co. (2d Circuit) 20 Ani. Bankr. Rep. 29, 159 Fed. 413. 
86 C. C. A. .593. 

A further appeal on writ of certiorari was taken to the Suprême Court and 
the decree of the Circuit Court affirmed April 18, 1910, Matter of Went- 
worth Lunch Co., 217 U. S. 591, .-JO Sup. Ct. 694, 54 L. Ed. 895. ' The judg- 
nient was afflrnied on the authority of Toxaway Hôtel Co. v. Smathers, 23 
Am. Bankr. Kep. 626, 216 U. S. 439, 30 Sup. Ct. 263, 54 L. Kd. 558, decided 
February 21, 1910. In that case it was for the first time authoritively settled 
that an occupation that îs net trading is iiot a mercantile pursuit, and that 
a corporation if not amenahle to the bankruiitcy act does iiot become so be- 
cause it incidentally engages in mercantile pursuit. Prior to thèse décisions, 
the authorities were eonflicting, as to whether or not hôtels and restaurants 
were amenable to the act. Re Chesapeake Oyster Co. (D. C. Colo.) 7 Am. 
Bankr. Eep. 173, 112 Fed. 960, holding in the négative. Ee Barton Hôtel Co. 
(D. C.) 12 Am. Bankr. Rep. 335, holding in tlie aftlrmative. 

Opinion. 

It is a gênerai rule of equit'y that the compensation and expenses of the 
recelver are payable out of the fund. The receiver does not act as the agent 
for either of the parties, but as the hand of tlje court. tJnion Trust Co. v. 
Railway Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963 ; Central Trust Co. 
V. Wabash (C. C.) 23 Fed. 80)3. 

He is not appointed for the benelit of either of the parties, but of ail con- 
cerned. Davis v. Gray, 16 Wall. 203, 218, 21 L. Ed. 447. The exi)«nses which 
the court créâtes are burdens necessarily on the property takeu iwssession of, 
Irrespective of the question who may be the ultimate owner or who may In- 
voke the receivership. Kneeland v. Am. Loan Co., 136 U. S. 89, 98, 10 Sup. 
Ct. 950, 34 L. Ed. 379 ; Atlantic Trust Co. v. Chapman, 208 U. S. 360. 28 Sup. 
Cf. 406, 52 L. Ed. 528. 

The only qualification of thèse famillar rules is that the court must hâve 
had jurisdiction of the subject-matter and that the appointment of the re- 
ceiver involved no irregularity. Atlantic Trust Co. Case, supra. That the 
court had jurisdiction to hear and détermine the issues of fact bearing on 
this hankruptcy cannot be questioned. It certainly had jurisdiction of the 
subject-matter so far as was necessary to enable it to détermine the question 
whether or not the company was amenable to the act. Hill Co. v. Supply 
Co., 24 Am. Bankr. Rep. 84, 89, 156 111. App. 270; In re De Lancey Stable 
Co. (D. C, lowa), 22 Am. Bankr. Hep. 406, 170 Fed. 860 ; In re Bank of Belle 
Fourche (Elghth Circuit) 18 Am. Bankr. Rep. 265. 152 Fed. 64, 81 C. G. A. 
260; In re Hill Co. (Seventh «rcuit) 20 Am. Bankr. Eep. 73, 159 Fed. 73, 
86 O. C. A. 263. 

If it had jurisdiction, the appointment of the recelver was proper in its 
discrétion. If the adjudication was erroneous, it is not a nullity, but the 
error may be eorrected on appeal. In re N. Y. Tunnel Co. (2d Circuit) 21 
Am. Bankr. Rep. 531, 166 Fed. 284, 92 0. C. A. 202. The court will exercise 
an equitiible discrétion in compeliing the fund to bear the expenses or in ap- 
portioning the same among others as justice reqnires. 

I hâve no difficulty in determining on which side the equities lie. The Com- 
pany lias niade an assignment, and had transferred or attempted to remove 
its property, and bas no furtlier standing lu the situation. It bas become a 
mère question of administration. The company was glven an opportunity to 
prove the all^ations of its answer before a master, but chose the costly and 
dilatory method of appeal. In the nieanwhile the receiver recovered assets, 
and bas sold them under the order of the court. Ail liens thereon hâve been 
preserved. and ail rights protected under the shelter of this court. The serv- 

* Mémorandum décision. 
189 F.— 53 
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iees of the reeeiver and liis attorneys appear to bave been bénéficiai to the 
estate and to tbat extent should be compensated for ont of tbe fund. Ran- 
dolph V. Scruggs, 10 Am. Bankr. Rep. 1, 190 U. S. 533, 23 Sup. Ct. 710. 4T 
L. Ed. 1165 ; aark v. Brown, 119 Fed. 132, 57 C. C. A. 76 ; Re Lock Stub 
Oheck Co. (D. C, N. Y.), 5 Am. Bankr. Rep. 106, note. The case of In re 
I.acov (Second Circuit) 15 Am. Bankr. Rep. 290, 142 Fed. 960, 74 C. C. A. 
130, contains nothing at varlance with thèse prineiples. An examlnation of 
the original record in the law Instltute library (U. S. C. C. A. Record, vol. 
303) shows a peculiarly atrocious attack on a perfectly sol vent debtor by 
creditors, Instigated by an attorney since disbarred, and the ivetltiou was 
dismlssed as unfounded. The equities were stroiisly lu favor of the alleged 
bankrupt and the discrétion of the court below in taxing the expeuses against 
the guiUy ereditor was proper. The only question before the Circuit Court 
of Appeals was the right to enforce payment by contempt proceedings and 
the jurisdiction of the District Court to order the expenses paid by the cred- 
itors. 

I therefore report and recommend as a matter of discrétion and of làw 
tbat the expenses and allowances above set forth and the master's fées and 
expenses herein, amounting to $30. are proper charges against the fund and 
should be paid therefrom. The balance in the receiver's hands should be ap- 
plied (1) to the payment of the storage lien, and (2) what reniains to the 
assignée. On makiiig thèse payments the reeeiver should be discharged and 
bis bond caneeled. 

Maurice P. Davidson and Raymond V. Ingersoll, for reeeiver. 

William Lesser, in pro. per. 

Reno R. Billington, for alleged bankrupt. 

HÔLT, District Judge. Motion granted. Referee's report con- 
firmed ; $5.(X) allowed to each appraiser. In my opinion the appoint- 
ment of the reeeiver was not without jurisdiction. It has been held 
to hâve been erroneous, but it is, in my judgment, a misuse of terms 
to say it was without jurisdiction. 



HILIj VENEEE CO. V. MONROE. 

(Circuit Court, M. D. Pennsylvania. August 7, 1911.) 

No. 106. 

1. Sales (§ 45*) — Rescission by Seller— Geounds. 

Where a seller sold and shipped at différent times eight car loada of 
veueer to a furniture company on crédit, having been informed by the 
Company before any sale that it was continuing its business only by vir- 
tue of an extension of tinie by its creditors, there was no such f raud or 
niisrepresentation as entitled the seller to rescind the sale and reelaim 
the last car load, whlch was the only one unpaid for, on the appolntment 
of a reeeiver for the purchaser. 

[Ed. Note. — For othcr cases, see Sales, Cent. Dlg. § 94 ; Dec. Dig. 1 
45.*] 

2. Sales (§ 161*) — Delivbby to Common Caekieb. 

The unconditional delivery by a seller of goods to a common carrier, 
to be transported and delivered to the purchaser, to whom the MU of 
ladlng was sent, eonstituted a delivery to the purchaser, whlch passed 
the title, even thongli the purchaser had not accepted the goods at the 
time a reeeiver in insolvency was appointed for it, who received them in 
its behalf. 

[Ed. Note. — For other cases, see gales, Cent. Dlg. §§ 377-380; Dec. 
Dig. § 161.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Sales (§ 1*) — Définition. 

A "sale" Is the transfer of the property In goods to another for an 
agreed priée, and generally the title or property In the tlilug transferred 
passes to the purehaser as soon as delivery Is made according to the 
ternis oS. the contract. It is not necessary that the price agreed upon be 
paid to constitute a sale; but crédit may be extended for the agreed 
price, and the title will pass as fully and eftectually as if the considéra- 
tion had been paid before the delivery, if delivery is actually consuni- 
mated, unless a différent intention Is manifested by agreement or other- 
wlse. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1; Dec. 0ig. § 1.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6291-6306 ; 
vol. cS, p. 7793.] 

In Equity. On pétition by the Hill Veneer Company against W. R. 
Monroe, receiver of the Hawley Slate Furniture Company, to reclaim 
property. Pétition denied. 

Wm. Chrisman and Neil Chrisman, for petitioner. 
A. W. Duy, for respondent 

_ WITMER, District Judge. The Hill Veneer Company, a corpora- 
tion doing business at High Points, in the state of North Carolina, 
seeks to reclaim certain property delivered to the insolvent, the Haw- 
ley Slate Furniture Company, engaged in the manufacture of furniture 
at Bloomsburg, Pa., consisting of a car load of veneer. 

[1] It appears that during the year eight car loads of drawer bot- 
toms had been shipped by the veneer company to the furniture Com- 
pany. The proper crédit was entered on each invoice, and ail were 
paid but the last or eighth car. Before any crédit was extended, the 
veneer company caused inquiry to be made concerning the financial 
standing of the furniture company, resulting in an unfavorable report. 
The furniture company f urthermore reported, f rankly admitting, 
amongst other things, that it was working under an extension of time 
granted by its creditors, and offering as référence a person alleged to 
be its largest creditor, having no interest in the concern other than as 
a creditor. The veneer company also obtained a similar report from 
its authorized agent, who sold the furniture company the first order 
of lumber after his investigation. 

The information to hand was sufficient to aid any discreet business 
man to a proper conclusion. If not, it was at least sufficient to hâve 
put the veneer company upon further inquiry, if anything additional 
was needed, which could hâve been readily ascertained by following 
the direction of the furniture company 's letter. There is no allégation 
that any false représentations were made by the furniture company 
in this or any other letter writtcn by it. Neither is it charged that it 
in any wise misrepresented its true financial status. This the veneer 
company, no doubt, well understood at the time it opened its account 
and took chances ; and it is not now sufficient, after having to a large 
extent succeeded, for it to say that the insolvent should hâve continued 
to keep it informed of its financial doings. Such information could 
hâve been ascertained, no doubt, upon proper inquiry, had the veneer 
company been diligent as bound under the çircumstances. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At the time the first crédit was extended, the veneer company was 
aware of the f act that the f urniture company was doing business by 
virtùe of an extension offered by its creditors, and that, ïf a renewal 
of such extension should be refused, the business could not be con- 
tinued; but it cliose to extend its crédit, and therefore assumed the 
risk of loss, and is now in no better position than the other creditors. 

"Buyer and seller untler ordinary clrcumstances deal at arm's lengtli. Ou 
one hand, the rule is caveat emptor ; while, on the other, the buyer is not 
bound to dlsclose bis pecuniary condition or his ability to pay. A man bas a 
rlgbt to take chances, and to be sanguine as to his afCairs ; hence the law of 
roost commercial States bolds that even Insolvency, although known to the 
buyer at the tiuie of tbe purehase, need not be disclosed, and the concealment 
of it, by mère silence, wlthout any active misrepresentatlon, is not such fraud 
as will avoid the sale." 

"To constitute légal or construetive fraud, such as to entitle the vendor to 
rescind the contract of sale and reclaim the goods, tbere must be something 
more than the mère insolvency of the vendee and the knowledge upon tbe part 
of the vendee that be Is insolvent. There must be a witbholdlng of that 
knowledge from his vendor, and a resort to trick, artifice, false représentation, 
or such conduct as reasonably involves a false renresentation." Smith v. 
Smith, 21 Pa. 367, 60 Am. Dec. 51 ; Buglmian v. Central Bank, 159 Pa. 94, 28 
Atl. 209 ; Smelting Co. v. Temple, 12 Pa. Super. Ct. 99. 

In the absence of circumstances which tend to show trick, artifice, 
false représentation, or, in the language of Smith v. Smith itself, 
"conduct which reasonably in volves a false représentation," there has 
not been sufficient shown to take the case out of the rule of the author- 
ities cited. 

[2] But it is argued that even if there was no fraud or déception, 
which might hâve induced the shipment, the title of the property had 
not passed, either to the insolvent or its receiver, and that the peti- 
tioner is now only seeking to recover its own property. The order was 
given November 26, 1910, and delivered into the hands of the common 
carrier, in North Carolina, December 31, 1910, and the bill of lading 
at once forwarded to the purchaser. The lumber arrived at Blooms- 
burg, Pa., on or about January 13, 1911, but was not accepted by the 
consignée, in order that the consigner might be enabled to "receive the 
full amount on invoice." The receiver, however, appointed January 
19, 1911, paid the freight, and accepted the goods, and appraised it 
as part of the assets of the estate. 

[3] A sale is the transfer of the property in goods to another for 
an agreed price, and generally the title or property in the thing trans- 
ferred passes to the purchaser as soon as delivery is made according 
to the terms of the contract. It is not necessary that the price agreed 
upon be paid to constitute a sale; but crédit may be extended for the 
agreed price, and the title will pass as fully and efïectually as if the 
considération had been paid before the delivery, if delivery is actually 
consummated, unless a différent intention is manifested by agreement 
or otherwise. In the présent case there was no différent intention or 
agreement, expressed or implied. The sale was unconditional. There 
is no doubt that the delivery to the common carrier of the property 
in question was a delivery to the purchaser. Ail the requisites of a 
delivery were observed, whether determined by the law of Pennsyl- 
vania or North Carolina. The conclusion is the same. 
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Following a long Une of cases, in Phila. & C. R. Co. v. Wireman, 88 
Pa. 264, it is decided that : 

"Where goods are left with a common carrier, to be delivered t'o the con- 
signée without any qualification or restriction, the consignor parts with tbe 
goods and ail eontrol over theni." 

It is held in Ober v. Smith, 78 N. C. 313, and again confirmed in 
Hunter v. Randolph, 128 N. C. 91, 38 S. E. 288, that: 

"Where goods are left with a common carrier, to be delivered to the con- 
signée, without any qualification or restriction, the consignor parts with the 
goods and ail eontrol over tliem, and the passage of title is not prevented by 
failure of the veiidor to send the vendee a bill of lading." 

But it is not necessary to resort to the law as laid dovvn by the state 
courts for authority respecting the delivery of the lumber in dispute 
since it is said (In re Hess, 14 Am. Bankr. Rep. 642) : 

"It has been established by numerous décisions that, in finding upon a ques- 
tion of common law and not of statufe, the United States court will not be 
bound by state décisions." 

The Suprême Court of the United States, in an opinion delivered by 
Justice White in U. S. v. R. P. Andrews & Ce, 207 U. S. at page 240, 
28 Sup. Ct. at page 104 (52 L. Ed. 185) says : 

"That as a gênerai rule the delivery of goods to a common carrier for ac- 
count of a consignée has eft'ect as delivery to such consignée is elenientary. 
That where a purchaser of goods directs their delivery for bis account to a 
deslgnated carrier, the latter becouies the agent of the purchaser, and deliv- 
ery to such carrier is a légal delivery to the purchaser, is aiso beyond ques- 
tion. Certain, also, is It that, on the delivery of goods to the consignée or bis 
order, the acceptance by the consignée of such bills of lading constitutes a 
delivery." 

And it is not inconsistent with a proper delivery that the carrier has 
not been designated by the purchaser, but it is sufBcient that the goods 
hâve been delivered to the carrier usually employed in the transporta- 
tion of the goods from the place of the seller to that of the purchaser, 
as was donc in the présent instance. 

True, the purchaser refused to receive the goods when they arrived, 
with the manifest intent of returning the goods to the vendor, so as 
to prevent any loss of the price to the consignor. This was done with- 
out any actual intent to defraud any one, but with an honest désire 
to protect the vendor. This action was not, however, communicated 
to it, and the contract could only be rescinded, altered, or revoked with 
its consent, no matter what action the vendee miglit hâve taken. A 
contract is always mutual between the parties, and one cannot in any 
manner revise a mutual contract without the actual or implied con- 
sent of the other. But the purchaser had a right to change its mind 
in this respect, at any time before communicating its intentions to the 
vendor. This was done by the receiver, who succeeded to ail the 
rights of the insolvent company. Moreover, the proposed action for 
the return of the lumber would never hâve been thought of, had the 
creditors not refused an extension and thus postponed the receivership 
proceedings. It undoubtedly would bave been accepted and used in 
conducting the insolvent's business. 
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Even if the refusai to receive the goods had been conimunicated to 
the consigner and been agreed to by it, the transaction would hâve 
been in fraud of creditors, and could not hâve been enforced. The 
drawer bottoms, being at that time the property of the f urniture Com- 
pany, which was insolvent and about to fall into the hands of a re- 
ceiver in pursuance to proceedings instituted in court by its certain 
creditors, M^ere a part of the assets of the estate. Had the insolvent 
caused the return of the disputed goods to the vendor, it would hâve 
unconsciously committed a fraud by creating an unlawful préférence. 

The pétition is therefore denied. 



UNITED STATES v. THOMPSON. 
(District Court, W. D. Virginia. August 2, 1911.) 

1. Indictment and Infoematxon (§ 163*) — SuFFiciEscY— Description of Of- 

fense— Bih OF Pakticulars. 

An indictment may be se expressed as to be good on demurrer which 
still doea not give the défendant ail the information which he shonld in 
fairness hâve to properly prépare for trial, and the omission may be sup- 
plied under the fédéral practice by a bill of particulars. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 525 ; Dec. Dig. § 168.*] 

2. INTEENAL REVENUE (§ 47*) OFFENSES— REMOVAL OF SpIKITS CONTRABY TO 

Law— Indictment. 

Under Rev. St. § 3296 (U. S. Comp. St. 1901, p. 2136), which makes it an 
offense to remove any dlstilled spirits on which the tax has not been paid 
"to a place other than the dlstillery warehouse provided by law," an in- 
dictment States an offense where it charges the removal by défendant of 
fruit brandy from the dlstillery to a place other than "the desiguated 
place of deposlt pvovlded by law," since under the régulations of the de- 
partment, made by authorlty of law, such brandy is not required to be 
removed to a dlstillery warehouse. but to a designated place of deposit 
required to be provided by the distiller. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150 ; Dec. Dig. § 47.*] 

3. Inteenal Revende (§ 39*) — Offenses— Removal or Spibits Oontrahy to 

Law— Construction of Statutb. 

Rev. St. § 3296 (U. S. Comp. St. 1901, p. 2136), makes it unlawful to re- 
move any spirits on which the tax has not been paid except from a regis- 
tered dlstillery to the designated place of deposit, and applies as well to 
removals from an illicit, as from a registered, dlstillery. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 97-106 ; 
Dec. Dig. 1 39.*] 

4. Stattjtes (§ 245*) — ^Construotion or Revenue Laws. 

Revenue laws are not pénal laws In the seuse that requircs them to be 
construed with great strictness in favor of a défendant, but are rather 
to be regarded as remédiai in charact'er and Intended to prevent fraud, 
and to be so construed as to carry ont such intention and accomplish such 
object. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 326; Dec. Dig. 
§ 245.*] 

Criminal prosecution by the United States against Ned Thompson. 
On demurrer to indictment. Overruled. 

•For other cases see same topic & § mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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Barnes Gillespie, U. S. Atty., and Thos. J. .Muncy, Asst. U. S. Atty. 
Hairston, Willis & Hairston, for défendant. 

McDOWELIv, District Judge. The first count of this indictment 
reads : 

"United States of America, Western District of A'irginia, Danville Divi- 
sion.- — ss. : 
"In the District Court of tlie United States, in and for tlie Western Dis- 
trict aforesaid, at the November tterm tliereof, A. D. 1909. The grand jurors 
of the United States, impaneled, sworn and charged at the tenu aforesaid, of 

the court aforesaid, on their oaths présent', that Ned Thompson on the ■ — 

day of , in the year 1909, In the said district, and within the juris- 

diction of said court, dld unlawfully remove and aid and abet in the removal 
of certain distilled spirits, to wit, ten gallons, upon whicli the tax iinposed 
by law had not been paid, from a distillery to the grand jurors unknown, to 
a place other than the designated place of deposit provided by law, to-wit 
l'ranklin county, eontrary," etc. 

The second, and last, count merely charges "concealing" in the same 
language. 

1. It was objected that the indictment does not inform the défend- 
ant whether the charges relate to whisky or brandy. Except for the 
fact that "designated place of deposit provided by law" has been sub- 
stituted for "the distillery warehouse provided by law," the indict- 
ment follows the form approved in Pounds v. U. S., 171 U. S. 35, 
38, 18 Sup. et. 729, 730, 43 L. Ed. 62, in which case it is said : 

"ïhe offense was purely statutory. In such case it Is generally sufficient 
to charge the défendant with acts coming within the statutory description in 
the subst'antial words of the statute without any further expansion of the 
niatter. United States v. Slmmons, 96 U. S. 360 [24 U Ed. 819]; United 
States V. Britton, 107 U. S. 655 [2 Sup. Ct. 512, 27 L. Ed. 520]." 

[1] But to overcome any ground of complaint in the respect men- 
tioned the district attorney has asked leave to and has filed a bill of 
particulars in which it is stated that the distilled spirits referred to in 
both counts of the indictment was brandy. An indictment may be so 
expressed as to be good on demurrer and which still does not give the 
défendant ail the information which he should in fairness hâve in or- 
der to properly prépare for trial. The value of the well-settled fédéral 
practice of thus overcoming by bill of particulars such defects in in- 
dictments is well illustrated in this case. See Bannon v. U. S., 156 
U. S. 464, 468, 15 Sup. Ct. 467, 39 L. Ed. 494; Dunbar v, U. S., 156 
U. S. 185, 192, 15 Sup. Ct. 325, 39 E. Ed. 390; Coffin v. U. S., 156 
U. S. 432, 452, 15 Sup. Ct. 394, 39 L. Ed. 481 ; Rosen v. U. S., 161 
U. S. 29, 34, 35, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; Kirby v. U. S., 
174 U. S. 47, 64, 19 Sup. Ct. 574, 43 E. Ed. 809; U. S. v. Bayaud 
(C. C.) 16 Eed. 376, 382; U. S. v. Bennett, 24 Fed. Cas. 1093, 1098; 
U. S. V. Adams Co. (D. C.) 119 Fed. 241 ; Rinker v. U. S., 151 Fed. 
759, 81 C. C. A 379; Wharton, Crim. PI. & Pr. {9th Ed.) § 702; 1 
Bishop, Crim. Proc. (2d Ed.) § 643. 

[2] 2. A ground of demurrer is that the language of the statute 
(section 3296, Rev. Stats.; 3 Fed. Stats. Ann. 671 [U. S. Comp. St. 
1901, p. 2136]) has not been followed. Perhaps it vvould hâve been 
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better had the exact language of section 3296 been followed ; but tbe 
pleader was simply thus seeking to advise défendant that the distilled 
spirits in question was brandy. In the Régulations of September 16, 
1908 (No. 7) p. 208, made under authority of law, fruit brandy distill- 
ers are required to hâve and keep a "designated place of deposit" for 
brandy at which it is to be kept until payment of the tax has been 
made. Technically, therefore, brandy is required by law to be re- 
moved from its place of manufacture, not to a "distillery warehouse," 
but to a "designated place of deposit" provided by law. This depar- 
ture from the exact language of section 3296 therefore means exactly 
what the language of the statute would hâve meant, and simply gives 
the défendant more information than he was in strictness entitled to, 
except by bill of particulars. The language used is substantially the 
language of the statute. 

[3] 3. The point most earnestly insisted upon is that the statute 
does not apply to spirits (either whisky or brandy) produced at what 
is termed an "illicit distillery." A part of section 3296 clearly re- 
lates only to illégal removals of spirits from a warehouse provided by 
law. But the first four or five lines are not so limited : 

"Whenever any person removes * * * any distilled spirits on whlch 
the tax has not been paid, to a place other than the distillery warehouse pro- 
vided by law * * * he shall be flned," etc. 

The argument is that there is no warehouse provided by law at the 
ordinary illicit distillery, and that consequently Congress had in view 
only removals from registered and bonded distilleries at which there 
always is a warehouse provided by law. I question if there is room 
for sufficient doubt as to the meaning of the statute to render it open 
to construction. "Where a law is expressed in plain and unambigu- 
ous terms, * * * the Législature should be intended to mean 
what they hâve plainly expressed, and consequently no room is left 
for construction." Lake County v. Rollins, 130 U. S. 662, 670, 671, 
9 Sup. et. 651, 652, 32 L. Ed. 1060. The language used in the statute 
most plainly makes it illégal to remove any untaxed spirits, and as by 
way of proviso it necessarily excepted removals from ail distilleries to 
the warehouses provided by law at such distilleries. Therefore, as I 
read it, the statute forbids ail removals of untaxed spirits except from 
a registered distillery to the warehouse at that distillery ; and, in case 
of brandy, except from a registered distillery to the designated place 
of deposit,. which is the distillery warehouse provided by law. No rea- 
son suggests itself why Congress should hâve intended that this stat- 
ute should not apply to removals of untaxed spirits produced at an 
illicit distillery. The statute was enacted to facilitate the collection 
of revenue from distilled spirits. There was therefore reason for an 
intent to make such removals as entirely illégal as improper removals 
from registered distilleries. The statute (3296) was taken Verbatim 
from (15 Stat. 140) section 36 of an "Act Imposing Taxes on Distilled 
Spirits and Tobacco and for other purposes," enacted in 1868. An in- 
tent that illicitly made and untaxed spirits could be removed freely, 
while untaxed spirits produced at registered distilleries should not be 
removed (except to the warehouse), cannot, as it seems to me, be 
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found in the statute. The act committed is within the language of the 
statute, and no reason suggests itself why this language should not 
apply. 

The very fact that a quite thorough search, induding 186 Fédéral 
Reporter aad 218 U. S., has failed to discover a single case in which 
such contention has been made, is almost of itself sufficient for hold- 
ing the contention unsound. 

[4] It is argued that the statute should be strictly construed. Rev- 
enue laws are not pénal laws in the sensé that requires them to be con- 
strued with great strictness in favor of the défendant. They are 
rather to be regarded as remédiai in character, and intended to pre- 
vent fraud, suppress public wrong, and promote the public good. 
They should be so construed as to carry out the intention of the Lég- 
islature in passing them and most efifectnally accomplish thèse objects. 
See U. S. V. Burdett, 9 Pet. 689, 9 L. Ed. 273 ; U. S. v. Hodson, 10 
Wall. 39,S, 406, 19 L. Ed. 937; Id., 154 U. S. 580, 14 Sup. Ct. 1212, 

19 L. Ed. 941 ; U. S. v. Stoweh, 133 U. S. 1, 12, 10 Sup. Ct. 244, 33 
L. Ed. 555 ; Arnold v. U. S., 147 U. S. 494, 13 Sup. Ct. 406, 37 L. Ed. 
253 ; U. S. V. Goldenberg, 168 U. S. 95, 18 Sup. Ct. 3, 42 L. Ed. 394. 

Counsel for défendant seemingly place reliance upon what was said 
in debate in Congress when the act of 1868 was passed. I do not my- 
self find in such parts of the debates as are submitted in the brief any- 
thing that seems to relate to the point. See Cong. Globe, June, 1868, 
pp. 3379, 3397, 3400, 3401, 3456. 

Chief Justice Taney said that in expounding a law "the judgment 
of the court cannot in any degree be influenced by the construction 
placed upon it by individual members of Congress in the debate which 
took place in its passage, nor by the motives or reasons àssigned by 
them for supporting or opposing amendments that were offered. The 
law as it passer' is tlie will of tlie majority of both houses, and the 
only mode in which that will is spoken is in the act itself." Aldridge 
V. Williams, 3 How. 9, 24. 11 h. Ed. 469. See, also, U. S. v. Railroad 
Co., 91 U. S. 79, 23 E. Ed. 224; Knowlton v. Moore, 178 U. S. 72, 

20 Sup. Ct. 747, 44 E. Ed. 969; American Co. v. Worthington, 141 U. 
S. 473, 12 Sup. Ct. 55, 35 L. Ed. 821 ; Bâte v. Sulzberger, 157 U. S. 
42, 15 Sup. Ct. 508, 39 L. Ed. 601 ; Dunlap v. U. S., 173 U. S. 75, 19 
Sup. Ct. 319, 43 L. Ed. 616; Merritt v. Welsh, 104 U. S. 702, 26 E. 
Ed. 896; Mitchell v. Great Works Co., 2 Story, 653, 17 Fed. Cas. 
498, 499. The follovving are the only cases found which in any sensé 
bear upon section 3296, Rev. Stats. : Garnhart v. U. S., 16 Wall. 162, 

21 L. Ed. 275; U. S. v. Simmons, 96 U. S. 360, 24 E. Ed. 819; U. 
S. v. Chouteau, 102 U. S. 603, 26 L. Ed. 246; U. S. v. Britton, 107 
U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; Stone v. U. S., 167 U. S. 
184, 17 Sup. Ct. 778, 42 h. Ed. 127; Pounds v. U. S., 171 U. S. 35, 18 
Sup. Ct. 729, 43 L. Ed. 62; U. S. v. Smith (D. C.) 27 Fed. 854; U. 
S. V. Three Copper Stills (D. C.) 47 Fed. 495; U. S. v. Sykes (D. 
C.) .58 Fed. 1000; Pilcher v. U. S., 113 Fed. 248, 51 C. C. A. 205; 
U. S. V. Anthony, Fed. Cas. No. 14,460; U. S. v. Blaisdell, Fed. Cas. 
No. 14,608; U. S. v. Harries, Fed. Cas. No. 15,309; U. S. v. Hutch- 
ins, Fed. Cas. No. 15,430; U. S. v. McKee, Fed. Cas. No. 15,688; U. 
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S. V. Nunnemacher, Fed. Cas. No. 15,902; U. S. v. Nunneniacher, 
Fed. Cas. No. 15,903. 

The only conclusion I can reach is that the démarrer must be over- 
ruled. 



DAM V. KIRK LA SIIELI.E CO. 
(Circuit Court, S. D. New Yorlî. July 28, 1011.) 

1. COPTBIOHTS (§ 87*) — InFRINGKMENT— COMPUTATION OF PROFITS. 

On an accouutiug for profits made by défendant froin the production 
of a Play, which infrins;ed a copyright of a story on whieh the play was 
"based, owned by complalnant, where défendant niade its contracts by the 
season, each season shonld be taken as a unit in Computing such profits ; 
défendant not being entitled to crédit against the profits of one season 
for losses incurred in auother. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81 ; Dec. Dig. 
§ 8T.*] 

2. Copyrights (§ 87*)— Ineringement— Accounting for Profits. 

On such an accounting défendant is not entitled to charge as an ex- 
pense against the profits made the sum paid by it for the play, but only 
the reasonable value of an exclusive license for the time the play was 
presented. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 87.*] 

3. Copyrights (§ 87*) — Infringement— Accounting for Profits. 

Défendant, a corporation having a capital stock of $10,000, $9,000 of 
whlch was owned by the widow of a former manager, is not entitled to 
crédit on such accounting on aecount of a salary of $25,000 per year 
whlch it eontracted to pay ber, in addition to a salary as manager for 
her services as président, and for certain other considérations which she 
dld not furnish. but was entitled to crédit for a reasonable salary for 
her services only. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 87.*] 

In Equity. Suit by Dorothy Dorr Dam, administratrix, against the 
Kirk La Shelle Company. On exceptions to report of spécial master. 
Sustained in part. 

Sur exceptions of both parties to the report of the spécial master 
stating an aecount of the profits derived by the défendant from a play 
called "The Heir to the Hoorah," which has been held to be an in- 
fringement of the dramatic rights of the complainant's intestate, as 
author of a story called "The Transmogrification of Dan." 166 ]?ed. 
589 ; 175 Fed. 902, 99 C. C. A. 392. 

Andrew Gilhooley, for complainant. 

Hunt, Hill & Betts, for défendant. 

WARD, Circuit Judge. Although the défendant and its immédiate 
assigner purchased the play from the playwright, Paul Armstrong, 
in entire good faith and without notice of the complainant's rights, it 
is subject to the hard rule of having to aecount for ail the profits it 
made by presenting it. Still the complainant's rights are not to be 
prejudiced by the allowance to the défendant of crédits for unrea- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sonable payments, or for payments made without considération to 
third parties. 

July 8, 1905, the défendant was incorporated by Mrs. Kirk La 
Shelle (now Mrs. Hunt), the widow and sole legatee of a well-known 
theatrical manager, and two of her assistants, under the name of the 
Kirk La Shelle Company. The capital of the company was $10,000, 
in 100 shares of $100 each, ail paid in by Mrs. Hunt in cash, who gave 
5 shares to each of the other incorporators in considération of their 
faithful services to her husband and to herself. The défendant had no 
notice of the complainant's claim until November 4, 1905. In the 
meantime, July 11, 1905, it made a contract for the purchase of the 
play from Mrs. Hunt for $16,000 and the assumption of ail los.ses in 
connection with its présentation previous to Jtily 8, 1905, and pay- 
ment of the sum in which the disbursements had exceeded the receipts 
of présentation to date, viz., $5,424.70 (sixth finding of fact). There 
was also a separate agreement to pay Mrs. Hunt $100 a week as man- 
ager for every week the play should be presented. The défendant 
also made another contract with Mrs. Hunt to pay her a salary of 
$25,000 a year as président, including the right to use the name of 
her deceased husband and her agreement to finance the company from 
time to time (seventh finding of fact) . 

It is obvious that thèse contracts were not made for the purpose of 
defeating the complainant's daim, of which the défendant had tlien 
no notice, by exhausting the company's earnings. It is more likely 
that the purpose was to reduce the value of the 10 shares which Mrs. 
Hunt gave the other two incorporators. At ail events, that was the ef- 
fect, because the company hever paid a dividend, and at the time of 
the accounting was in debt to her in a considérable amount lor salary. 
It can hardly be believed that if the other two incorporators, who, 
with Mrs. Hunt, composed the board of directors, paid for their 
shares, they would bave consented to this salary contract. 

The complainant contends that Mrs. Hunt, owning 90 shares of the 
capital stock, is really the company, and in making the contract be- 
fore mentioned was simply dealing with herself. But the spécial mas- 
ter has held that the company is a separate entity, and I shall foUow 
him in this. 

[1] The next question is whether the defendant's profits shall be 
ascertained by treating the whole period of présentation as one, or by 
resting at the end of each season, or of each week, or of each présen- 
tation. The spécial master fixed each season as a unit, and I think he 
was right in doing so. The défendant made its contracts for the sea- 
son ( twenty-third finding of fact), and kept its accounts in the same 
way. This is the natural way of ascertaining profits or losses. There 
might be cases, such as the building of costly separate machines, 
where each transaction could and should be considered separately. 
But the gênerai business custom is to ascertain profits and losses an- 
nually. 

Thèse preliminary conclusions bring us to the que.stion : What prof- 
its did the défendant make in each season it presented the play? The 
theatrical season is from September 15th to July 15th. The défend- 
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ant îs entîtlèd to crédit against its earnings of each' season ail tlie di- 
rect expenses of the présentations of the play, together with such a 
proportion of its gênerai expenses as is fairly to be appropriated to it. 

[2] The spécial master allowed the défendant a déduction of the 
whole purchase price of the play, which he found to be $16,000, to 
the playwright, and $5,424.70, the sum by which the expenses of prés- 
entation by Mr. La Shelle in his lifetime and by his widow afterwards 
down to July 8, 1905, exceeded the receipts. I think the purchase of 
the play was, so to speak, a capital charge, and that only a f air charge 
for the use of it should be deducted from its €;arnings. The reason- 
able value of an exclusive license should be allowed for the times the 
play was presented. 

The défendant should also be allowed (unless it be included in the 
exclusive license to use) the cost of the scenery, etc., which it ob- 
tained from Mrs. Hunt under the contract for the purchase of the 
play, and which I understand to be $4,708.93 (fifteenth finding of 
fact). 

The défendant presented the play but once in the season of 1904- 
05, viz., for the last week, ending July 15, 1905, and incurred a loss 
of $730.49. This week is to be treated as a unit. The coniplainant 
gets no profits, and the défendant is entitled to no déduction from the 
earnings of the next season. For the same reason, the master should 
net hâve allowed the défendant any déduction for the loss in the sea- 
son of 1907-08. Both thèse periods are to be entirely disregarded, 
unless upon a resettlement of the account in accordance with this 
opinion a balance of profits be shown. 

The spécial master rightly ref used to allow the défendant to deduct 
payments made to Mrs. Hunt as royalties for ownership of her late 
husband in connection with the play. This was necessarily included 
in the contract for the purchase of the play after his death. 

[3] The spécial master also erred in allowing the défendant to de- 
duct anything for the use of Kirk La Shelle's name, which was one of 
the considérations mentioned in the $25,000 salary contract. The de- 
fendant, as a corporation, had the right to use its own corporate name, 
and as the purchaser of the play had a right to advertise the fact that 
it was originally presented by Kirk La Shelle. It seems to me that 
Mrs. Hunt gave nothing, and could give nothing, to the défendant in 
this connection. Moreover, if it be assumed that she did confer any 
right in the premises, there is no proof of its value. ' The testimony 
is pure spéculation and wholly unsatisfactory. As for financing the 
Company, the spécial master rightly held that Mrs. Hunt did none, 
and none was needed. The salary contract, in respect to the forego- 
ing features, though binding between the parties, was unreasonable 
and without considération as against complainant's claim. Still the 
défendant is entitled to a crédit for reasonable salaries paid to its of- 
ficiais, and the spécial master having found (eleventh finding of fact) 
that the payment of $7,500 to Mrs. Hunt for her services as président 
during the four theatrical seasons beginning with 1905-06 would be 
reasonable, and as during that period the défendant was presenting 
c»nly two plays, it should hâve a crédit of one-half that sum as appli- 
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cable to "The Heir to the Hoorah," to be equally divided between the 
four seasons. 

The défendant, under its contract to pay Mrs. Hunt $100 every 
week the play was presented for services as manager, did pay her for 
considérable periods during which she was absent in Europe. The 
spécial master allowed thèse payments as against the coniplainant, 
and I will follow him in this respect with some doubt. 

The défendant was properly charged with the amounts received 
for licenses of the play in the seasons 1908-09 and 1909-10, but, as 
heretofore held, should not hâve been credited with losses in prior 
seasons. 

The foregoing will perhaps enable the parties to agrée upon the 
amount of the decree to be entered in favor of the complainant, 
with costs; but, if they do not within 10 days after this opinion is 
handed down, the matter is referred to the spécial master to restate 
the account in accordance with this opinion. 



TOMUNSOX V. MOORE. 

(Circuit Court, S. D. New ïorli. December 15, 1010.) 

Courts (§ 349*) — Fïdeeal Coukts — Compelling Attbndanoe Before Exam- 
iner IN Equitt Causes. 

A person who does not réside within ttie district wliere a subpœna is 
issued and served may not be compelled, except under the provisions 
of Rev. St. § 863 (U. S. Comp. St. 1901, p. 661), for taking dépositions de 
bene es.se, to attend before an examiner as a witness in an equlty cause 
in a fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 925 ; Dec. Dig. § 
349.*] 

In Equity. Suit by John C. Tomlinson against George G. Moore. 
On motion by complainant to enforce obédience by défendant to sub- 
pœna, and by défendant to quash subpœna. Motion to quash sus- 
tained. 

Wellman, Gooch & Smyth, for plaintift. 

Davies, Stone, Auerbach & Cornell, for défendant. 

WARD, Circuit Judge. In this case a subpœna ad testificandum 
was served upon the défendant at the Hôtel Manhattan December lOth 
at 4:15 p. m. just as he was about to leave and take the 4:30 train 
for his home in Détroit, requiring him to appear before an examiner 
appointed by this court and testify as a witness on behalf of the plain- 
tiff on December 12th at lia. m. He disregarded the subpœna and 
went to Détroit. A motion is made on behalf of the complainant to 
enforce his obédience and on behalf of the défendant to quash the 
subpœna. There was no attempt to examine the witness de bene esse 
under rule 68 of the Suprême Court in equity and section 863 of the 
U. S, Rev. Stat. (U. S. Comp. St. 1901, p. 661). Had this course been 
taken he could hâve been compelled to testify without référence to his 

•For other cases see same topic & § humbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 



846 189 FEDERAL REPORTEE 

convenience because he lived at a greater distance than 100 miles from 
the place of trial and was about to go out of the district to a greater 
distance than 100 miles from the place of trial. Testimony was about 
to be taken in the cause by the consent, express or implied, of the par- 
ties orally before one of the examiners of this court under equity rule 
67, subdivision (2) and the complainant's purpose was to examine the 
défendant in this way. 

The question presented is whether a person who does not réside 
within the district where the subpœna is issued may be compelled (ex- 
cept under U. S. Rev. Stat. § 863) to attend before an examiner as 
a witness in an equity cause. The provisions of rule 78 on the sub- 
ject are expressly restricted to "witnesses who live within the district" 
and by impHcation witnesses residing elsewhere are not subject to this 
compulsion. It would f requently resuit in intolérable hardship if per- 
sons living at a distance could, when passing through any place where 
a cause was pending or Where testimony was being taken in a cause 
pending elsewhere, be detained to testify at the convenience of the 
parties. Congress bas provided two ways in which witnesses may be 
examined in equity, viz. : (1) By commission on interrogatories or 
orally before an examiner; (2) under the acts of Congress. Ail nec- 
essary testimony may be thus obtained without hardship to the wit- 
nesses except occasionally under section 863, U. S. Rev. Stat., in case 
of unwilling witnesses. Various provisions in the législation of Con- 
gress indicate that the convenience of witnesses is a matter of solici- 
tude, e. g. U. S. Rev. Stat. § 870 (U. S. Comp. St. 1901, p. 665), which 
provides that no witness shall be required to attend under a dedimus po- 
testatem at any place out of the county where he lives or more than 
40 miles from the place of his résidence, and section 876 (page 667), 
which provides that witnesses cannot be compelled to attend court in 
civil causes who live out of the district in which the court is held and 
at a greater distance than 100 miles from the place of holding the 
same. 

There is nothing to show that the défendant lived in New York 
other than the fact that he was found there when he was served with 
the subpœna. I think this quite insufficient. Some of the authorities 
relied upon by the complainant may be briefly considered. The ques- 
tion in the case of Mutual Benefit Life Insurance Co. v. Robison, 58 
Fed. 723, 732, 7 C. C. A. 444, 471, 22 h. R. A. 325, arose under U. 
S. Rev. Stat. § 863. The witness subpœnaed was sojourning for his 
health at Asheville. The court said: 

"The duration of his stay there was uncertain. It was not probable that 
he would return to his former place of résidence op come within the juris- 
diction of the court in time to take his déposition and therefore the act of 
talîlng it at Asheville was an emineutly prudent and proper act." 

In Dreskill v. Parish, 5 McLean, 213, Fed. Cas. No. 4,075, an action 
at law, it was held that a witness might be subpœnaed even if he lived 
out of the district where the court was held, provided he did not live 
more than 100 miles from the place of trial. 

In Spaulding v. Tucker, 2 Sawy. 50, Fed. Cas. No. 13,221, an ac- 
tion at law, it was said that witnesses are amenable to the process of 
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a subpœna who live within the district though more than 100 miles 
f rom the place of trial. 

In Woodruff v. Barney, 1 Bond, 528, Fed. Cas. No. 17,986, a judg- 
ment for costs upon discontinuance of an action at law was entered 
in favor of the défendant. He sought to recover witness fées and 
mileage for witnesses living out of the district and more than 100 
miles from the place of trial, who attended voluntarily. This item was 
disallowed on the ground that they did not attend "pursuant to law." 
Leavitt, J., said : 

"I( lie brings witnesses into court on process he must pay them for their 
attendance. He may relieve himself from this burden in part at least by 
eausing them to be served with process after they corne within the district. 
This, however, the défendants for reasons best known to themselves, failed 
to do and the witnesses therefore who attended can be regarded only as mère 
volunteers and their fées cannot be taxed against the plaintiffs as a part of 
the légal costs." 

What was said about serving the witnesses after they arrived within 
the district was purely obiter, said of willing witnesses and so far as 
it impHes that the attendance of unwilling witnesses in equity causes 
may be compelled if sérved within the district, without référence to 
their place of résidence, I cannot assent to it. The motion to quash 
is granted. 



In re GRAVES. 

(District Court, M. D. Pennsylvania. September 5, 1911.) 

No. 1,449. 

Bankruptcy (I 408*) — Right to Dischabge— Concealment of Pbopebtt. 

The transfer by a bankrupt, while insolvent, of the property which he 
occupied and continued to occupy as a hôtel, to hls wife, and its omission 
from his schedules, where there is évidence sufficient' to satisfy the court 
that it is really held for his beneflt and subject to his control, constitutes 
a concealment of the property from his trustée, and defeats his right to 
a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 735; Dea 
Dig. § 408.*] 

In the matter of Clayton B. Graves, bankrupt. On application for 
discharge. Discharge denied. 

Niles & Neff, for spécifications. 

Jos. R. Strawbridge and Ehrehart & Bange, for bankrupt. 

WITMER, District Judge. The bankrupt is a hôtel keeper, who 
conducted his business upon a property, the paper and record tille to 
which is in his wife, having admittedly been purchased with fonds 
donated to her by her husband some time previous. Her title to the 
same being questioned in another proceeding pending, the court will 
refrain from discussing this until the whole record is before it in the 
other suit. 

A.ccording to the story of the bankrupt he bas for some years iu- 
termingled his own property and estate with that of his wife, continu- 

•For other cases see same toplc & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ously, td the time of Kis adjudication as a bankrupt. To what extent 
this was donc he is unable, or unwilling, to inform the court, having 
kept no books of accounts, or records from which the state of his 
business relations with his wife might be determined, or his tinancial 
condition ascertained. This was donc notwithstanding that he knew, 
or should hâve known, that he was a bankrupt, and having previously 
transferred his property in a manner calculated to stamp the transac- 
tion with suspicion of fraud. This is sufficient reason in itself to de- 
prive the bankrupt of a discharge. In re Greenberg (D. C.) 8 Am. 
Bankr. Rep. 94, 114 Fed. 773. He, moreover, now cornes and would 
hâve this court believe that by oral agreement with his wife he was 
to hâve the rental of the hôtel property and outfit for payment of 
taxes and the dues ($140) payable monthly to the building and loan 
association on account of a loan to his wife, secured by mortgage upon 
the property. He bas, however, not succeeded in persuading the court 
that there was any agreement between them other than that possibly 
she was to hâve the benefits and profits of the business, whije he 
would undertake to assume the burdens and liabilities, which he is now 
trying to shake off by the aid of the court. He is not hère with clean 
hands, and must learn that the court cannot be used to further his 
chicanery. The fédéral bankruptcy law was not enacted or intended 
to aid and relieve the dishonest. It will allow him to continue to stag- 
ger under the load voluntarily assumed, without regard for injuries 
inflicted on the credulous and unwary, 

The testimony taken and reported by the spécial master is ample to 
justify his conclusion that, even if the bankrupt is not the actual 
owner, he bas at least an équitable interest in the hôtel property, which 
he bas concealed from the court, and that such concealment has been 
continùing. To entitle the bankrupt to a discharge, there must be en- 
tire good faith on his part. He must surrender his property fully. 
He cannot retain or conceal any part thereof which should go to his 
creditors. If the property, or a portion of it, belonging to the bank- 
rupt, has been vested directly or indirectly in his wife, no matter when 
that wasdone, if the court beHeves from the évidence that it was done 
and continued fraudulently, and the property really was held for the 
bankrupt's benefit and subject to his control, the failure to mention 
such property, of whatever it may consist, in the schedule, and to in- 
form the trustée in regard thereto, is concealment of property, and 
will prevent a discharge. This is a well-settled principle, requiring no 
référence to cases decided. 

The application by the bankrupt for a discharge is ref used, and the 
order of the spécial master, as to costs, is affirmed. 
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ST. PAUL ELECTRIO CO. et al. v. McCRUM-HOWELL CO. 

(Circuit Court of Appeals, Eigtith «rcuit. August 21, 1911.) 

No. 3,491. 

Tbadb-Matîks and Tuade-Names (§ 68*) — Peotection or Pbopertt Riohts— 
Unkaie Trade. 

The manufacturer of an electrlc suction cleaner, for domestlc use, not 
profeoted by patent or trade-mark, held not entltled to a prellmlnary In- 
junction to restrain as unfair trade the making and selllng by défendant 
of a simllar article at a luuch smaller priée, nierely because, for practi- 
cal and economical reasons, tbe materlals and form of the two articles 
were substantially alike, uor because défendant may hâve designed to 
obtain some advantage from complaiiiant's advert'islng, where it was not 
shown that it attempted or intended to sell its machine as that of com- 
plainant, but plainly marked it by a plate giving it a différent name. 

[Ed. Note. — For otlier cases, sec Trade-Marks and Ïrade-Naïues, Cent. 
Dig. § 79; Dec. Dig. § 68.*] 

Appeal from the Circuit Court of the United States for the District 
of IVIinnesota. 

Suit in equity by the McCrum-Howell Company against the St. Paul 
Electric Company and B. B. Downs. From an order granting a pre- 
liminary injunction, défendants appeal. Reversed. 

John E. Stryker, for appellants. 
. Hillary C. Messimer (A. C. Paul, on the brief), for appellee. 

Before ADAMS and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. This is an appeal from an order granting 
a preliminary injunction against alleged unfair trade. As orders of 
this kind dépend largely upon the judicial discrétion of the trial judge, 
a strong shovving of error, amounting to an abuse of discrétion or. a 
plain violation of some équitable principle, must be made to appear 
before we disturb them. In this case, however, the trial judge, as dis- 
closed by his opinion, did not predicate his order upon a conviction 
that the facts of the case warranted injunctive relief. Pie stronglyin- 
timated the contrary, but paid respect to that comity which he thought 
should obtain in cases where a court of concurrent jurisdiction had 
already taken action. A preliminary injunction had before then been 
granted by the Circuit Court of the Northern District of Illinois in 
favor of this appellee against a party for doing practically the same 
thing complained of in the présent case. That injunctive order, how- 
ever, has since been reversed by the Court of Appeals for the Seventh 
Circuit. Pope Automatic Merchandising Company v. McCrum-How- 
ell Company et al., 191 Fed. 979. We therefore approach a décision 
of this case without any embarrassment arising from the exercise of 
judicial discrétion by the court below. 

The order appealed from enjoined the appellants, the St. Paul Elec- 
tric Company and B. B. Downs, défendants below, from manufactur- 
ing, selling, or offering for sale certain electric suction cleaners in 
form, structure, and color like the device of complainant below, the 

•For other cases see same toplc & j humbbk In Dec. & Am. Dlg«. 1307 to date, & Rep'r Indez«s 
189 F.— 54 
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McCrum-HoT^ell Company. Complainant's cleaner was composed of 
a small motor, a fan, a suction nozzle, and discharge orifice communi- 
cating with a réceptacle suitable for collecting the dust or waste taken 
up f rom the floor, together with a handle by which it could be driven 
over the floor; and the operative parts were inclosed in an aluminum 
case. The device was light, easily handled, and well calculated in 
form, material, and structure for convenient use by the housewife or 
maid. The complainant had no patent on the mechanism, or any fea- 
ture of it, and claimed no infringement of any trade-mark. Its only 
complaint was that of unfair compétition in trade. It had advertised 
and sold its cleaner under the trade-name of "The Richmond," in con- 
nection with its own corporate name, "McCrum-Howell Company," 
and had sold it at the price of $65. 

The défendants made no appropriation of complainant's trade or 
corporate name. They believed an effective cleaner capable of do- 
ing the work could be manuf actured and sold at a price not exceeding 
$35, and proceeded to construct one. They necessarily employed a 
motor, fan, and nozzle, with a discharging orifice, a receptable for tak- 
ing the dust and dirt taken up from the floor, and a handle. They 
also employed an aluminum casing to cover the operative parts, quite 
similar in appearance to that employed by complainant. The handle 
of both was of a length to comfortably permit the operator to move it 
along over the floor, and the casing of both conformed to the contour 
of the motor and the fan. In short, it may be said the défendants em- 
ployed practically the same éléments, of the same color, and in the 
same combination, to accomplish the same resuit, as complainant did. 
They had as much right to do so as complainant had ; the latter hav- 
ing acquired no monopoly in the éléments, or any combination of 
them. This, however, did not conf er upon défendants the right to so 
simulate the product of complainant as to deceive the public, or palm 
off their product as and for the product of the latter. The law im- 
posed upon them the obligation of good faith and fair and bonest com- 
pétition. Did they violate this obligation ? It is claimed they did, be- 
cause their cleaner looked like complainant's cleaner. But this could 
not be reasonably avoided. If both were engaged in nianufacturing 
the common house broom, it is apparent the product of both would 
look substantially alike. So in this case both were engaged in manu- 
facturing a recognized type of electric cleaner, and obviously their 
product would carry a marked resemblance. 

Again, it is said, because the défendants adopted substantially the 
same form, color, and size of parts as complainant had donc, they 
thereby evidenced a purpose to defraud. This may well be answered 
in the language of Baker, Circuit Judge, in Pope Automatic Merchan- 
dising Co. V. McCrum-Howell Company, supra: 

"In short, appellee [McCrum-Howell Company] uses the most efficient and 
most economically manufacturée! form Into which the mechanical combina- 
tion can probably be embodled. Not a Une nor a curve, not a mark, not a bit 
of superfluous material, for embellishment or distinction. Nothing but the 
name-plate. If appellants should be requlred to give a square or hexagonal 
or other than cylindrical form to the outer surface of the caslngs, considéra- 
tions of cost of the superfluous material and labor might prevent them froni 
conipeting with appellee lu the manufacture and sale of a mechanism that 
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was equally open to both. * * * Alumiuum is the métal used. Tts ad- 
vantages in strength, in durability, lu lightness of welght, and in freedom 
from tarnish hâve led to its adoption for varions ufensils and tools. Appel- 
lee can hâve no nionopoly of its use for this tool. In both cleaners the métal 
is unpainted. If appellaiits shouîd be compelled to paint their eleaner a dis- 
tinctive color, they would increase their manufacturing cost, and would also 
lose one of the main advantages of a métal that was as open to them as to 
appellee, and that was obviously the best as a material as the cylinder was 
as a form." 

It is claimed that défendants simulated complainant's brush in the 
nozzle of its cleaner; but the showing in respect of this matter was 
not sufficiently clear or spécifie to warrant a preliminary injunction. 

Again, one of the affiants in behalf of complainant swore that "Mr. 
Downs," who was practically the owner of the St. Paul Electric Com- 
pany, and who actually brought out and developed the défendants' 
cleaner, "thought it would be a good idea to hâve a machine like the 
'Richmond,' but to be sold at a lower price, and that in this way they 
could get considérable advantage from the advertising the Richmond 
people were doing." It cannot escape observation that no wrongful 
act is hère charged. At best a mental state only is disclosed; one 
which might or might not ripen into an act. 

But, passing this somewhat critical considération of the affidavit, 
and assuming Downs' purpose to hâve been to gain some advantage 
from complainant's advertising the merits of an electric cleaner, we 
do not think that fact would warrant injunctive interférence. The 
motive of an act entirely lawful cannot in and of itself condemn the 
act. It was not only lawful, but eminently praiseworthy, to design 
and introduce into commerce an article of daily use like an electric 
cleaner, for a price greatly less than a competitor was charging, and 
thereby relieve the public from an excessive exaction for it. The mère 
fact, if it was a fact, that another had broadly advertised the merits 
of the article, does not deprive the last comer of his right to enter the 
field of compétition. Otherwise extensive advertising of an article 
of common use by one would effectually prevent another from enter- 
ing the field of compétition with him, and the monopoly of the first 
comer would be as complète as even a valid patent or trade-mark could 
secure. 

The foregoing are the main reasons argued in support of complain- 
ant's contention in this case. But they, in our opinion, are insufficient. 
This is especially true in the light of the further fact that there is no 
showing that défendants ever actually undertook to palm off any of 
their goods as those of the complainant. In fact, the défendants' 
goods were always advertised and sold as "The Downs" suction 
sweeper, and this truthful déclaration of the origin of their goods dis- 
tinctly appeared upon the face of their cleaner, upon a plate inserted 
there for that purpose. In view of ail thèse facts, we think there was 
no such threatening or imminent trespass upon complainant's rights as 
to require the issue of a preliminary injunction before a full hearing 
could hâve been had upon the merits. We agrée with the conclusion 
reached in the Seventh circuit. 

The order made below is reversed, and the cause remanded to the 
Circuit Court for further proceedings in harmony with this opinion. 
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BALDWIN y. REYNOLDS et al. 

(Circuit Court of Appeals, Slxth Circuit. July 13, 1911.) 

No. 2,122. 

1. BiLLS AND Notes (§ 310*) — Coniract fob Sale on Notes— Coh-structiow 

AND Validity. 

Cotnplainant became the owner througli the deatt of her husband ot 
certain notes for $19,000, secured by a purehase-mouey lien on timber 
land. After her husband's deatli his brother, who was a lawyer, acted 
as complalnant's agent and managed her alïairs as he thought for her 
best interest. The malser of the notes having become Insolvent and the 
sufficiency of the secnrity being doubtful, he made a writ'ten proposai to 
the malier, which the latter aecepted on behalf of a lumber company ot 
which he was président, to sell the notes at a discount of $6,000, part cash 
and part in payments, complalnant to retaln the notes and lien as secu- 
rlty. Under such contract the lumber company made payments from 
time to tlme untU but about $4,000 of the agreed price for the notes re- 
malned unpald, several of such payments being made after the tlme flxed 
for completlng payment had explred. Complalnant knew of the con- 
tract, that it was made wlth the malier of the notes, and provided that 
he might transfer his rlghts thereunder, and was also chargeable wlth 
knowledge that the payments were made by the corporation. Held, that 
ît was an exeeuted contract for the sale of the notes under which tha 
title to the same passed at once to the purchaser ; that as It contalned 
no provision maklng It vold on default In the payments complalnant was 
estopped by accepting and retainlng payments made afterward from in- 
slstlng that It was executory, that tlme was of Its essence and title to the 
notes dld not pass, and that the payments should merely be applied 
thereon. 

[Ed. Note.— For other cases, see BUls and Notes, Cent. Dig. §§ 742, 743 : 
Dec. Dlg. § 310.*] 

2. Principal and Agent (§ 171*) — Oonteact Made bt Agent— Estoppel o» 

Principal to Deny Authority. 

Complalnant's brother-ln-law having dled she appolnted as her agent 
another lawyer who was somewhat famlllar wlth her affalrs, and several 
of the payments by the lumber company were made to him both before 
and after the company was in default. Later a further payment was 
made and a contract entered into between the agent and a représentative 
of the company providlng that complalnant should brlng a suit to fore- 
elose the lien for the entire $19,000, maklng certain other lien clalmants 
parties to eut ofî their rlghts, and should bld for the property the full 
amount of the judgment obtained, and If she acquired the land should 
convey It to the company on its payment to her of the amount remalning 
due on the contract, while If it was purchased by others she should flrst 
reçoive such amount, the company should be pald the amount of its last 
payments. and the remalning purchase money should be dlvlded between 
them. The suit was brought, but complalnant subsequently denled the 
authority of her agent to make such agreement, and the rlght of the 
company to such share of the tecovery. Held that, by the course of 
dealing between her and the agent, he had at least apparent author- 
ity to make the contract, and that In any event having received and 
retained the payments made by the company at the tlme she was estopped 
to deny his authority and was entitled In equlty to no more of the 
recovery than the amount due her under the contract for the sale of tho 
notes, wlth Interest. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dlg. f 171.*] 
*For oth«r cases sae same topic & i numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexa» 
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Appeal f rom the Circuit Court of the United States for the Eastern 
District of Kentucky. 

Suit in equity by Isabella C. Baldwin against Mary A. Reynolds 
and others. Complainant appeals. Affirmed. 

A large tract of timber laïul in Rowan county. Ky., was soUl by William 
II. BaUiwin, l-fs wife, Isabella, joiniiic: iii tlio deed. on Jime 2G, 1S05, to 
Thomas J. Keynolds for $30,000. ifD.OOO of \vhicU was paid in cash and tlie bal- 
ance was evidenced by ei.a;ht promissory notes as follows: 

No. Date of Maturity. Amount. 

1. On or befoi'e .Tanuary 1, l.S!)7 $ .".,000.00 

2. On or before Janiiary 1, 1808 3,000.00 

3. On or before .Tanuary 1. ] s'J'.i a.OOO.OO 

4. On or before .laniiary 1, ]9!)0 îi.OOO.OO 

5. On or before Jamiary ]., 1!)0] 3.000.00 

6. On or before .Tanuary 1, 1O02 .'i.OOO.OO 

T. On or before .Tnnuarv 1, lOO.'î 3,000.00 

8. On or befon; January 1, 1904 4,000.00 

$25,000.00 

Ail of the notes were dated .Tuly 1, 1805, with iuterest at 6 per eeut. payable 
January Ist, and .Tuly Ist, of eacb year, to tlie order of William II. Baldwin 
at the Commercial Bank of Ifoehester, X. y. 

In the deed a lien was expressly retalned npon ail the property conveyed, 
"as surety for the unpaid purchase nioney therefor," the notes being descrilied 
in détail. 

The deed contained the following réservation: "The parties of the tirst 
part, however, except and reserve for themselves, their heirs and assigns, 
ail gas, cil and minerais found in or on the lands hereby conveyed, with the 
rlght to go upon said lands to develop the same at any time." Also a provision 
that: "The grantee, hls heirs, or assigns may at any time prior to .Tanuary, 
1896, pay ofC the whole of said lien so reserved and represented by said notes, 
or any portion thereof, and, if he shall so elect, he shall receive a discount 
on the amount of said debt so paid at the time such payment is so made." 

On the same day Baldwin and his wife entered into an agreement with 
one Rodbourn covering the minerai rlghts so reserved, The agreement 
recites the sale to Reynolds and the rétention of the minerai rights and 
also the lien to secure the $25,000 balance of purchase money, the notes 
evidencing the balance being set out in the agreement at length, The agree- 
ment further provides: "Now, therefore, the said parfy of the flrst part [the 
Baldwins] in considération of one dollar to each of them paid and other 
valuable considération, the receipt whereof is hereby acknowledged, do here- 
by agrée to deed or lease unto the said party of the second part, hls heirs 
or assigns, or to whomsoever he or tiey may direct, the said oil, gas and 
minerai as reserved in said deed to Thomas J. Reynolds, aforesaid, with 
the right to develop the same upon the payment of twenty-five thousand 
dollars with interest, as in aforesaid lien reserved as part inirchase money 
of said lands, and in said parties of the flrst part on receiving payment 
of such liens of twenty-five thousand dollars and Interest above mentioned, 
shall at their own. proper cost and expense exécute and deliver to the said 
I)arty of the second part, or to whomsoever he may direct, a good and suffl- 
cient deed or release of said oil, gas and minerai rights, as reserved In said 
deed to Thomas J. Reynolds." 

Baldwin was a lawyer in Cincinnati, having an oiïice with his brother, J. 
F. Baldwin, also a lawyer. Baldwin died June 8, 1898, at which time the 
flrst two of the Reynolds notes due January 1, 1897, and January 1, 1898, 
had been paid. A few days after his death hls will was probated in îTamil- 
ton county, and his wife, Isabella C. Baldwin, the appellant, qualifled as 
exeeutrix, she being the sole devisee and legatee under his will. 

J. F. Baldwin, after his brother's death, had complète charge of the 
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wldow's business affalrs and acted for her untll hls own death In December, 
1899. She had full confidence In hlm. 

The seiniannual interest due July 1, 1898, Is admitted to bave been paid. 
and on January 1, 1899, there remalnd unpaid of the purchase money $19,000 
and six months' interest. The third note and sucb interest, amounting to 
$570, were due January 1, 1899. 

Reynolds was in tlie luniber business, and lumbered this land or a part 
of it. It is probable that he paid the first two notes out of the proceeds of 
lumber talcen from the land. Reynolds had been coneerued with the Hixon 
Rodbourn Lumber Company which becanie baukrupt, and in April, 1897, 
Reynolds tlien himself insolvent, organlzed the Standard Luniber Company, 
appellee, between which and Mrs. Baldwln the présent eontroversy exists. 

The assets of the Hixon-Rodboum Company were turned over to the Stand- 
ard Lumber Company. The capital stock of the new company was .$10,000 
divided into 100 shares of $100 each. Reynolds subscribed for 94 shares, 
E. A. Marsh, hls attorney, of Rochester, N. Y., for 3 shares, the considéra- 
tion of which was légal services connected with the organization of the com- 
pany, and John De Witt, the manager of the company, subscribed for o 
shares, tbe considération of which does not appear. The company did con- 
sidérable business in lumber, a part, at least, of which came from this tract 
of land. It discontinued business in 1903 or 1904, the exact tlnie not ap- 
pearing. There was apparently no meeting of its board of directors from 
the time of Its Incorporation until shortly after the death of Reynolds, Oc- 
tober, 1902, at which time a meeting was held, Mary A. Reynolds, appel- 
lee, appearing and voting as the owner of 94 shares of the stock, and 
Marsh as the owner of 3 shares, and Reynolds' son as the owner of the 3 
De Witt shares. How Mrs. Tteynolds and her son obtained title to thèse 
shares does not appear, nor does It appear that any administration was had 
upon the estate of Reynolds. At that meeting the affairs of the company 
were put In charge of E. A. Marsh. On the death of J. F. Baldwln the man- 
agement of Mrs. Baldwin's affalrs were intrusted to Edward A. Hafner, who 
had been for many years a young lawyer In the office of the Baldwins, 
and undoubtedly had their confidence. He managed her afCairs in the 
same manner as her brother-in-law J. F. Baldwin had managed them, and 
there was no reason to suppose that she had less confidence in him than she 
had had In her brother-in-law. She intrusted her business to each of them 
successively, to do with it as they thought best. Before Mrs. Baldwin's 
affairs came Into Hafner's hands, he was familiar with mueh of the détails 
of them. Her business affairs involved other matters besides the sale of 
this land, but they were not many, and this transaction involved apparently 
the most important item. Mrs. Baldwln lived in Cincinnati until about a 
year after her brother-in-law's. death and while her affalrs were in Haf- 
ner's chargé for about a year, during which time she oecaslonally came to bis 
ofHce. She then . moved to New York and remalued there until 1906, when 
she took her affairs out of Hafner's hands and put them in charge of Charles 
H. Sfephens of Cincinnati, her présent counsel. 

When Hafner was discharged he turned over to Mr. Stephens ail of Mrs. 
Baldwin's papers, including a copy of the coiitraet of June 22, 1899, to which 
référence will be made. 

The first two Reynolds notes were found by Marsh among the papers of 
the Standard Lumber Comimny. They were indorsed by William H. Bald- 
win without recourse. The other notes disappeared. Hafner was unable to 
flnd them, nor could Marsh flnd among Reynolds' and the Standard Lum- 
ber Company's papers the third note, which, under the facts, mlght be 
expected to be among the papers of the Standard Lumber Company. 

There is a suggestion in the évidence that ail of the notes had at some 
time been turned over to some toank by William H. Baldwln as collatéral 
securlty or for collection. It Is probable, though no direct flnding of fact 
can be made on the subject, that ail of the notes were indorsed by William 
H. Baldwin in hls lifetime, though none of them were indorsed by hls execu- 
trix sua manu, and It Is not shown that J. F. Baldwin Indorsed them, but 
Hafner did not. 
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Reynolds was undoubtedly the moving and managing force as well as 
the aJmost exclusive owner of ttie Standard Lumber Company, though it 
was a separate, distinct identity from him and carried on business after 
hls deatli, a part of wliich, at least, was lunibering this tract. When the 
lumber company ceased business In 1903 or 1904, its debts were at least as 
large as its assets. Reynolds, a few days before hls death, October, 1902, 
conveyed the real estate to his wife, Mary E. Reynolds, by deed. On .Tan- 
uary 1. 1890. there remained unpaid $19,000 and six nionths' interest. The 
third note of $3,000 and the entire interest amounting to $570 were due 
•Tanuary 1, 1899. On .Tanuary 5, ISOO, the foUowing receipt found by Mr. 
Marsh was given the Standard Lumber Company: 

"Cincinnati, .Tanuary 5, 1899. 

"Received frora the Standard Lumber Company, of Rodbonrn, Kentuclty, 
three thousand and flve hundred and seveiity dollars, on account of purchase 
of notes, made by T. J. Reynolds, Esq., to the order of \V. H. Baldwin amount- 
ing In the aggregate with interest .Tanuary 1, 1899, to $19,570.00, and if said 
Company should fail to complète the purchase of said notes by July 1, 1899, 
the undersigned hereby agrées to deliver one of said notes due January 1, 
1899, for $3,000.00 as paid in full so far as the remaining notes are concerned. 
Also she agrées to indorse $180.00 of the above sum, as paying ail interest on 
the re.sldue of said notes up to January 1. 1899, and leaving the balance due 
on said purchase $11,000.00 and interest from January 1, 1899. 

"Isabella G. Baldwin, Ext, 

"By J. F. Baldwin." 

The receipt Is évidence that on that day the Standard Lumber Company 
paid Mrs. Baldwin for the third Reynolds note and the Interest on ail the 
notes to January 1, 1899, and it was agreed that, even if the purchase 
were not eompleted, yet that note was paid as to Mrs. Baldwin, and was 
to be kept alive as against Reynolds in the interest of the Standard Lum- 
ber Company. By this agreement the Standard Lumber Company would 
hold the third note against Reynolds and would buy the balance, $16,000, for 
$11,000, with interest from January 1, 1899, and as against Reynolds would 
hâve ail the rights Mrs. Baldwin had to recover the entire $19,000, making 
a saving of $5,000. The company made no further payment, and this agree- 
ment was permitted to lapse or was abandoned, but under It the company 
became entitled to the third note for $3,000 for which it had paid. How- 
ever, before July 1, 1899, the following agreement was eutered into: 

"Whereas, there is now due from T. J. Reynolds. Esq., for one-half year's 
interest up to July 1, 1899, on purchase money for property sold to said Reyn- 
olds by the late General W. H. Baldwin, of Cincinnati, Ohio, the sum of 
.$330.00. 

"And will become due January 1, 1900, the sum of .$3.000.00. 

"Aind will become due Januai-y 1, 1901, the sum of $3,000.00. 

"And will become due January 1, 1902, the sum of $3,000.00. 

"And will become due .Tanuary 1, 1903, the sum of $3,000.00. 

"And will become due January 1, 1904, the sum of $4,000.00. 

"And interest on ail of said sums, payable semiannually from and after 
July 1, 1899. 

"And whereas Isabella C Baldwin, widow and executrix of said General 
W. H. Baldwin and sole owner of ail of said sums of purchase money and of 
the purchase money lien reserved in the deed conveying said lands to said 
Reynolds, desires to settle said entire transaction and to collect as soon as 
possible ail moneys comiug to the estate of said W. H. Baldwin. 

"Now, therefore, for the purpose aforesaid, said Isabella C. Baldwin 
hereby proposes to sell and convey to such person or persons or corporations, 
as said Reynolds shall name ail of said purchase-money notes, and purchase 
money, and the lien reserved in said deed to secure the payment of said notes 
for the sum of $10,330.00, payable as follows: 

"$.3,130.00 payable in cash. 

"$3,130.00 payable January 1, 1900, with 6 per cent, interest, from July 1, 
1899, and $4,100.00, payable July 1, 1900. 
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"The â^jove-mentloned notes and purchase-money liens to secure the sam© 
to be retalned by sald Isabella O. Baldwin until sald last three named. 
payments shall be made. Isabella C. Baldwin, 

"By J. F. Baldwin, Her Attorney. 
"Dated .Tune 22, 1899. In duplicate. 
"I bereby accept the above proposition. Dated, June 22. 1899. 

"T. J, Reynolds." 

And on that day the folio wing receipt was Issued liy ,T. F. Baldwin: 

"Cincinnati, June 22. 1899. 
"Received froin T. ,T. Reynolds, Esq., checlc of the Standard Lumber Co., 
by T. J. Reynolds, No. 2,198, for the sum of $3,1,30.00 which when paid 
Is in full of the first payuient on the within wrltteu contract, $3,130.00. 

"Isabella 0. Baldwin, 
"By J. F. Baldwin, lier Attorney." 

Mrs. Baldwin was in Cincinnati at the finie this agreement was made 
and afterwards knew of it, made no objection to it, and does not dispute the 
propriety of J. F. Baldwin niaking the contract in her behalf, and bas ac- 
cepted ail payments made on accouut of the same, whether to J. F. Bald- 
win or to Hafner. 

This cash payment of $3.130 was the only money paid during J. F. Bald- 
win's lifetime. The receipt of the $3,130 is indorsed on the contract in the 
handwriting of J. F. Baldwin as follows" 

"Cincinnati, June 22, 1899. 
"Received from T. J. Reynolds, Esq., check of the Standard Lumber Co., by 
T. J. Reynolds, No. 2,189, for the sum of $3,1.30.00 whlch when paid, is lu fuU 
of the first payment on the within written contract. 

"Isabella O. Baldwin, • 
"By J. F. Baldwin, Her Attorney. 
"Check drawn on the First National Bank of Iluntington, W. Va. 

"J. F. Baldwin." 

Shortly after Hafner took charge there was paid to him on the agreement 
$693 by check of the Standard Lumber Company as follows: 

"Standard Lumber Oo., Wholesale Lumber. 

"Iluntington, W. Va., Feb. 19, 1900. 

"No. 2946. Pay to the order of B. A. Hafner, atty. for Isabella C. Baldwin 
$693.00 six hundred and ninety-three dollars. 
"To First National Bank, Huntington, W. Va. 

"Standard Lumber Co. 

"By T. J. Reynolds, Pt." 

And on the contract is the followlng Indorsemeut: 

"Cincinnati, Jan. 1, 1900. 
"Received of T. J. Reynolds check of the Standard Lumber Co. by T. T. 
Reynolds for the sum of $693.00, whlch vi'hen paid is to be credited on the 
within contract on aect. of the amount due Jan. 1, 1900. 

"Isabella C. Baldwin, 
"Per E. A. Hafner, Her Atty." 

This receipt so indorsed Is, wlthout doubt, a mémorandum of the payment 
by the check of February 19, 1900. 

The next payment is evidenced by the followiug receipt in Hafner's hand- 
writing: 

"Cincinnati, O., July 24th, 1900. 
"Received from Standard Lumber Co., of Huntington, W. Va., one thon- 
sand and eighty-flve 45-100 dollars to apply on contract for sale of T. J. 
Reynolds notes to W. H. Baldwin. Isabella O. Baldwin, 

"Per Edw. A. Hafner, Atty." 

Thèse payments were made when Mrs. Baldwin was liviug in Cincinnati 
and making occasional vlsits to Hafner's office. 
The next payment, March 23, 1001, is by check of the Standard Lumber 
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Company to Hafner, attorney, for $693, and payment indorsed by him on 
the copy of the agreement. 

The eontract of June 22, 1899, was In duplicate, each party taklng one. 
Mrs. Baldwin's copy was in Mr. Hafner's hands and was lost, probably with 
the notes, but in 1906 he turned a copy, with the indorsements on it, over 
to her counsel, Mr. Stephens. It does not appear that she actually knew of 
the nature of the indorsements uiwn the copy, or that there were any indorse- 
ments until that tirae. The $69.3 paid Febmary 19. 1900, paid .$9.'? interest 
to January 1, 1900, on the note for $.3,100 due that day, and $600 on the 
principal reduciug that note to $2.500 with interest from January 1, 1900. 
The next payment was by check as follows: 

"Standard Lumber C!o., Wholesale Lumber. 

"Huntlngton, W. Va., Jlarch 22, 1901. 
"No. 4455. Pay to the order of Edward A. Ilafner, atty. $693.00 six hun- 
dred and ninety-three dollars, for 

"To First National Bank, Huntington, W. Va. 

"Standard Lumber Co., 

"By T. J. Reynolds, Pf." 

There is no indorsement of this sum on the original agreement, but on 
the copy tumed orer by Hafner to Stephens there is an indorsement March 
22, 1901, paid on within $69,3. Why this exact sum of $693 was paid at that 
time does not appear, for analysis does not disclose any particular applica- 
tion to interest or principal. 

The $1,085.45 paid the interest on the note due .Tanuary 1, 1900. theretofore 
reduced to $2,500 from January 1, 1900, to July 24, 1900, and $1,000 on the 
principal which was thus reduced to .$1,500 with 6 per cent, runnlng from 
July 24, 1900. 

The next payment was as follows: 

"Standard Lumber Co., Wholesale Lumber. 

"Huntington, W. Va., March 30th, 1903. 
"No. 7236. Pay to the order of Edward A. Hafner, Atty. $1,164.00, eleven 
hundred and sixty-four dollars. For: Upon purchase Baldwin notes vs. 
Eowan lands. 

"To First National Bank, Huntington, W. Va. 

"Standard Lumber Co. 

"By E. A. Marsh, V. Pt." 

This is indorsed on the original agreement: 

"Received of the Standard Lumber Company the sum of $1,164.00 by check 
to apply on within. 

"March 30th, 1903. Edw. A. Hafner." 

When this payment was niade, Reynolds had been dead ail of flve months. 
Hafner knew of Reynolds' insolvency and death. Whether Mrs. Baldwin ac- 
tually kuew thèse facts does not appear. At that time the Standard Lumber 
Company was probably carrying on business, and certainly was making pay- 
ments on the eontract of June 22d. Hafner knew the payments were made 
by it on the eontract. The last payment to be made under the agreement 
was $4.100 payable July 1. 1900, so that the payments of .luly 24. 1900, March 
22, 1901. of March 30, 1903, and of May 13, 1903, noted immediately below, 
were received by Hafner on acconnt of this eontract and turned over to Mrs. 
Baldwin by him after the time fixed for the last payment. 

On May 13, 1003, Hafner received a check as follows: 

"Standard Lumber Co., Wholesale Lumber. 

"Huntington, W. Va., May 13th, 1903. 
"No. 7.342. Pay to the order of Ed. A. Hafner, Atty. for Tsabella 0. Bald- 
win $600.00, six hundred dollars. For: On acconnt of purchase money lien 
on the Rodbourn Land. 

"To First National Bank, Huntington, W. Va. 

"Standard Lumber Co. 

"By E. A. Marsh, V. Pt." 
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The îoregolng eheck Is Indorsed as follows: 
"Pay to Isabella C. Baldwln or order 

"Ed. A. Hafner, Atty. for Isahella O. Baldwln. 

"Isabella C. Baldwln." 

The Rodbourn land is another name for the timber land in çiuestion, so Mrs. 
Baldwln knew that at least $600 of the moneys that were pald on that con- 
traet were pald by the check of the Standard Luuiber Company without the 
intervention of T. J. Reynolds in any capaclty. It is highly probable that she 
actually knew of Reynolds' insolvency and death. The payment of the $600 
is not Indorsed on the original nor on the copy. The jum of thèse varions 
payments, includlng the amount pald on the contract of January 5, 1899, was 
$10,935.45, and they were paid by the moneys of the Standard Lumber Com- 
pany. 

Judge Cochran in his closely reasoned and palustaking opinion showed that 
the amount due Mrs. Baldwin under the contract on May 13, 1903, was 
$4,315.03, the correctness of which, as a calculation, is admitted by appel- 
lant, who concèdes that if that contract is binding on Mrs. Baldwin that 
amount and Interest Is the sum to which she is entltled. 

On or about Mareh 30, 1903, Marsh, knowing that Hafner had charge of 
Mrs. Baldwln's afCairs, came to Cincinnati, had a conférence with him, flg- 
ured on the amount due Mrs. Baldwin ou the contract of June 22, 1899, which 
was flxed àt $5,000. This was a mistake, as the calculation of figures shows. 
It should hâve been $4,315.03 as the parties uudoubtedly flgured the $693 
paid February 19, 1900, as a différent paymeut from that evideneed on the 
copy of the contract of the same amount as of .Tanuary 1, 1900. March 30, 
1903, Marsh pald Hafner $1.164 by check on that day, and came to Cincinnati 
again on or about May 13th. at about the time the check for ,$600 was sent, 
and at that time the following agreenient was entered into between Marsh 
and Hafner: 

"Whereas on or about the 26th day of .Tune, 1895, W. H. Baldwin of Cin- 
cinnati, Ohio, deceased, sold to Thomas J. Reynolds, làte of Huntington, W. 
Va., deceased, a tract of land situated In Rowan connty, Kentucky, reserving 
in the deed to said Thomas ,1. Reynolds rights to ail the oil, gas and minerai 
located on said land and the rlght to develop the same, and also reserving 
in said deed a lien on said lands seeurlng the deferred payments of purchase 
money. 

"And whereas, on or about the same day the said W. H. Baldwin, deceased, 
and Isabella C. Baldwin, his wife, executed and delivered to one James H. 
Rodbourn, of Erin, Chemung county, Kew York, a certain contract in which 
he agrées to deed or lease unto the said James H. Rodbourn, or as he may 
direct, ail of the gas, oil and minerai found in or on said lands with the 
rlght to develop same, provided ail of said deferred payments of purchase 
money should be paid to the said W. H. Baldwin by said Thomas J. Reynolds, 
and 

"Whereas the Standard Lumber Co., a corporation, organized under the 
lavvs of the state of Kentucky, hâve advanced certain moneys, to wit, the 
sum ot $10,242.45 toward the purchase of said purchase-money lien on said 
lands. and 

"Whereas, the said Thomas J. Reynolds bas failed to pay said purchase 
money, and there is still due and owing on said purchase money lien to Isa- 
bella C. Baldwin, the widow and sole heir and devisee of said W. H. Bald- 
win. and to the said Standard Lumber Company the sum of $ — , and 

"Whereas it is considered and agreed by and between the parties hereto 
that the said contract niade by the said W. H. Baldwln to said James H. Itod- 
bourn Is of no force and effect as against the rights of the said Standard 
Lumber Company and Isabella 0. Baldwin. 

"Now, therefore, in considération of the mutual covenants herein contained 
it Is hereby mutually agreed that the said Isabella C. Baldwin shall bring a 
suit In foreclosure and foreclose the lien of the parties hereto for the unpald 
portion of said purchase money of said lands, includiug ail notes heretofort^ 
purchased by said Standard Lumber Company, which notes held by botli par- 
ties amount, in the oggregate, to -lîlDjOOO.OO, and interest from January 1, 1S09, 
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and the said Standard Lumber Company în considération of the agreements 
herein eontained hereby assigns. ttansfers and sets over to said Isabella C. 
Baldwin ail of said notes and indebtedness heretofore purchased by it. It 
is further agreed that the said James H. Rodbourn and his assigns shall be 
made a party to the suit of foreclosure and proper allégations made to eut 
off and détermine the rights of said James H. Rodbourn and his assigns under 
and by virtue of the contract made between him and the said W. H. Baldwin 
and Isabella 0. Baldwin. 

"It is further agreed that the costs necessary to malntainiug said action 
shall be shared equally by the Standard Lumber Company and said Isabella C. 
Baldwin : and It is agreed that in the event of Isabella C. Baldwin recovcrlng a 
judgment agalnst the parties to said suit and procuring an order of sale of 
said property free and clear of any rights or equities whlch the heirs or as- 
signs of said Thomas J. Reynolds or the said James H. Rodbourn or his as- 
signs may hâve or claim, then and in that event said Isabella C. Baldwin shall 
bid on said lands up to the full amount of the judgment obtained in said suit, 
and if the same is sold to her she shall convey to the said Standard Lumber 
Company or their successors or assigns ail of the said lands sold to her at 
such sale, reservlng to herself only the undivided one-half of ail the oil, gas 
and minerai rights, covering iron, coal, lire cJay and whatsoever other minerai 
and rainerai clay may be found in or on said lands vpith the right to develop 
the same, and the right to ingress and egress over said lands, upon the pay- 
ment to her of the sum of $5,000.00, and interest from April 1, 1903, whlch 
said sum the Standard Lumber Company hereby agrées to pay. In case of the 
purchase of said lands by any person other than the parties to this contract 
at said foreclosure sale, It Is hereby agreed that $5,000.00 of the amount so 
coUeeted and interest from April 1, 1903, shall be paid to the said Isabella O. 
Baldwin, and the balance thereof shall be dlvided between the said Isabella 
C. Baldwin and the Standard Lumber Company after repaying to the Stand- 
ard Lumber Company the sum of $1,764.00, paid by it at the time of making 
this contract, provided, however, that should the said Isabella O. Baldwin in 
said suit not succeed in recoverlng judgment for at least $19,000.00, or should 
not succeed in recovering the judgment cutting ofC the rights of the said James 
H. Rodbourn and his assigns, then the said Standard Lumber Company shall 
be entltled to an assignnient of ail the rights ; tltle and interest of the said 
Isabella C. Baldwin In said notes and lien on payment to her of the said sum 
of $5,000.00 and interest from April 1, 1903, and costs of said foreclosure ac- 
tion. 

"Witnesses the hands and seals of the parties this day of May, 1903. 

"Standard Lumber Oo. 

"By E. A. Marsh, V. Pt. 
"Isabella 0. Baldwin, 

"By Edw. A. Hafner, Atty." 

The partlcular signifieanee of the référence to the contract with Rodbourn 
for the gas, oll, and minerais in the tract of land lies in the fact that the 
contract was an record, and was a cloud on the minerai rights, and on the tl- 
tle of the land. Hafner wanted to get rid of those claiming under Rodboui'n, 
as the minerai rights might be of some value. Mrs. Baldwin was pressing 
Hafner for money. He told Marsh he must hâve some money, and that he 
thought he ought to foreclose Mrs. Baldwin's lien. The question was debated 
whether the contract of June 22, 1899, was still in force; the payments not 
having been made on time. Marsh called attention to the payments actually 
made long after the date the last payment was to be made under the contract, 
and showed Hafner that the Standard Lumber Company had substantial 
rights which should be protected, growing ont of the payment of the money. 
The agreement was the resuit of thelr conférence. Hafner at that time evl- 
dently did not doubt his povi'er to make the agreement with Marsh. 

By mesne conveyances one Glllinor became the owner of such rights as Rod- 
bourn had under his agreement with Baldwin. In pursuance of the agreement, 
a bill was filed in the Rowan, Ky., circuit court, entitled Isabella C. Baldwin, 
VVidow and Heir at Law of William H. Baldwin, Deceased, PhiintifC, vs. Mary 
A Reynolds, J. II. Rodbourn, Grâce Rodbourn, Edwiu Ripley, Ada C. Rlpley, 
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George Glllmor, and Christian Glatzau, Défendants, In whicli tlie plaintifT 
clalming there was stîll $19,000.00 with Interest from January 1, 1899, unpaid 
on the Reynolds' purchase-money notes, prayed for a judgment against Mary 
A. Reynolds for that sum and interest, and, in default of payment, for an en- 
forcement of the lien reserved in the deed to Reynolds and a sale of the prem- 
ises to pay the amount due. 

On Octoher 2, 1900, Reynolds, being Indebted to Buell In the sum of $6,000, 
exeented, his wife joining therein. a mortgage to Buell to secure that sum. 
October 27, 1903, the cause upon pétition of Rodhourn and his wife, Ripley 
and his wife, Gillmor and Blatzau, was reuioved to the Circuit Court of the 
United States for the Eastern District of Kentucky. 

Mrs. Reynolds answered, denying any sum of money was due (rom her to 
the plaintiff, and prayed that so much of the plaintiff's pétition as sought a 
Personal judgment against her be dismissed. On November 14, 1904, the 
parties at whose instance the cause was removed demurred to the bill for that 
It showed no cause of action against them, which demurrer was sustained 
November 17, 1904. The cause then stood between Mrs. Baldwin as com- 
plainant and Mrs. Reynolds as respondent. 

On April 24, 1906, Gillmor filed a cross-bill by leave of court. He showed 
the deed to Reynolds, the deed by Reynolds to his wife, the réservation to 
Baldwin, his heirs and assigns of ail gas, oil, and minerai rights, and the 
agreement of Baldwin and his wife with Rodbourn. He also showed the mesne 
conveyances through which he became the assignée of Rodbourn's contract 
and rights. He clalmed that the $19,000 balance of purehase money had l)een 
paid to Baldwin, that there was no lien upon the promises, and that Mrs. 
Baldwin and Mrs. Reynolds were conspiring to the end that they might assert 
large and unjust clalms upon the property, and thus defeat! his rights. He 
prayed for an accounting between Mrs. Baldwin and Mrs. Reynolds and for a 
deed from Mrs. Baldwin to him, and that, if any balance of purehase money 
were f ound still due Mrs. Baldwin, the property be sold to pay the sanie, and 
that a deed of the oil, gas, and minerais be made to him. 

On April 24, 1906, couiplainant took an order to flle an amendment to her 
bill or a supplemental bill, setting up the amount paid by her siuce the suit 
was brought for taxes, penalties, and interest assessed upon the minerai, oil, 
and gas rights in the land. Keither of thèse pleadiugs were flled, nor did she 
ever amend her bill in any particular. On the same day the cause was refer- 
red to J. 0. Finnell as spécial master to ascertain and report the amount due 
complalnant on the lien reserved in the deed, and on May 10, 1906, Mrs. 
Baldvs'in aïid Mrs Reynolds were made parties respondent to Gillmor's cross- 
bill. • 

On June 4, 1906, Mrs. Reynolds answered the cross-bill, denying Gillmor's 
claim of interest In the promises, and denying the charge of conspirac,y with 
Mrs. Baldwin, denied in substance ail of the allégations in the cross-bill, and 
prayed to be dismissed. 

July 2, 1906, Mrs. Baldwin filed a plea to the cross-bill of Gillmor. In the 
meantime, January 17, 1907, Buell filed an intervening pétition setting up his 
mortgage. July 18, 1907, Mrs. Baldwin's plea was overruled. Varions pro- 
ceedings were taben, not neeessary for considération hère. 

December 16, 1907, Mrs. Baldwin answered Gillmor's cross-bill. She denied 
Its allégations and that Glllmor bas any Interest In the minerai rights untU 
the $25,000 balance of purehase money from Reynolds was paid, and averred 
"that it is true that in her original bill filed herein she alleged that there was 
y et unpaid on the purehase priée of the lands, sold as aforesaid to Reynolds 
and secured by a lien on said lands, the sum of $19,000, with interest from 
the Ist day of January, 1899 ; that at that tlme tlils défendant was inforined 
by her attorneys that said sum was due her and she believed sueh to be the 
fact; that she has since learned the fact to be that $6,000 was paid ou ac- 
count of the purehase priée of said lands and in discharge of said lien by 
Thomas J. Reynolds ; that subséquent to that time further payments were 
made by the Standard Lumber Company, a corporation ; that said corporation 
claims that the payments made by it were a part of the purehase of her lien 
on said lands, and not a payment in discharge of said lieu; that giving crédit 
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for the total amount received by this défendant from ail sources on account 
of said lands sold ïo Reynolds there remained due to tWs défendant on the 
Ist day of January. 1907, approxiniately tlie sum of $13.000; that, in addi- 
tion to said sum still due on the purchase priée of the said lands, the plaintlfC 
has been obliged to pay large aniounts for taxes both upon the surface rights 
and minerai rights in said lands, and penalties for delinqueiit taxes, amount- 
ing to more than .$2,500, and has ineurred large expeuditures in attempting 
to realize upon her security." 

And she prayed that the equities of the case as presented upon the cross- 
bill and her answer be found to be with her. On the same day she answered 
the intervening pétition of Buell, and avers that, if he has auy lien, It is 
Inferior to her purcbase-money lien. In this answer she averred her want of 
knowledge as to the relation of the Standard Lumber Company to Reynolds 
as to whether or not payments made by the Standard Lumber Company were 
in part payment and discharge of the purehase-money lien, or were part of the 
purchase of the same as claimed by the Standard Lumber Company. 

December 24, 1908, Flnnell, spécial master, flled his report. He found the 
various payments made by Reynolds and the Lumber Company and made 
findings based upon two views — one, that the contract of .Tune 22, 1899, was 
binding on Mrs. Baldwin and that her clalm to the purehase-money notes, and 
interest must be based on it ; and the otber, upon the theory of her counsel 
that the contract was void, and that she was entitled to recover as if the 
contract had not been entered into. He found the amount due her on that 
theory as calculated by an expert bookkeei>er to be July 1, 1908, .?15,.306.91. 
This amount was reaehed by applying the payments flrst to the payment of 
interest due upon ail the notes, and then to the notes in order of priority. 

Marsh, upon learning of this report, filed by leave, March .31, 1909, the inter- 
vening pétition of the Stnndard Lumber Ctompany which allèges that prior to 
the Ist of .Tanuary, 1903, the petitioner paîd the eomplainant in part purchase 
of the purchase-mouey lien set forth in her original eomplaint, .$10,242.45, upon 
the agreement between her and tTis petitioner that the same was i)aid upon 
the purchase of the purehase-money lien in whlch the petitioner had thereby 
aequired an interest in that amount. The intervening pétition also averred 
that the petitioner, the Standard Lumber Company, on or about March 22, 
1903, paid the eomplainant $1,164 and again on May 13, 1903, paid the coni- 
j>lainant the sum of $t;00 upon the agreement that said sum should apply 
upon the purchase of the complainant's purehase-money lien, and that said 
Bums were received by her upon that understanding, and thereby the petition- 
er aequired further interest in the purchase-nioney lien in the sum of .$1,764 
and interest from the dates of the respective payments amounting in ail to an 
interest in the lien to the extent of $12,006.45 and interest from the dates of 
respective payments. The pétition averred the priority of this sum to any 
interest the other défendants might hâve, and averred tiiat said sum and in- 
terest were part of the $19,000 and interest claimed by the eomplainant, Mrs. 
Baldwin, in her pétition, which prior to the commencement of her suit she 
had agreed with the petitioner to account for out of the proceeds of the sale, 
and averred that Mrs. Baldwin made proof of the amount due her without 
référence to the interest of the Standard Lumber Company in the purehase- 
money lien. The pétition also tendered an issue on the claim of Gillmor that 
Reynolds through the Standard Lumber Company paid ofC the purchase money 
due Mrs. Baldwin, and that the Standard Lumber Company ceased to do busi- 
ness at the death of Reynolds, or that the estate of Reynolds became the bene- 
flciary of the assets of the corporation, but averred that no part of the money 
paid to Mrs. Baldwin was paid by Reynolds through the Standard Lumber 
Company, and that the estate of Reynolds had no interest in the corporation, 
and prayed that the amount adjudged to be due upon the purehase-money 
lien set forth in complainant's bill be deereed to include the amount paid by 
petitioner and interest in addition to the sum due Mrs. Baldwin in her own 
right, and that the amount paid by the petitioner be paid out of the proceeds 
of the sale of the land. 

(JiUmor answered. denying the averments in the intervening pétition of the 
Standard Lumber Company, and asks that the intervening pétition be dis- 
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missed. Aprîl 22, 1909, Buell answered the intervening pétition, put in issue 
Its averments, and asked that It be dlsmissed. September 27, 1909, Mrs. 
Baldwin answered the intervening pétition of the Standard Lumber Company. 
She admitted the payment to her prior to January 1, 1903, of $10,242.45, allèges 
that she does not linow whether it was pald by the Standard Lumber Company 
or by Reynolds. She dénies any agreement between herself and the Standard 
Lumber Company, and that the amounts so paid were upon the purchase of 
the Reynolds notes and the purchase-money lien; dénies that the Standard 
Lumber Company acqulred a proportionate interest wlth her in the purchase- 
money lien to the amount of $10,242.45. She avers "that her affairs after the 
death of her husband, and during said period" (when the various amounts 
were paid), "were managed flrst by her brother-ln-law, J. F. Baldwin, and 
later by Edward A. Hafner, her attorney, and that she never personally made 
any such agreement as alleged or had any knowledge thereof." She further 
admits the receipt of the $1,164 and the $600, and dénies any agreement was 
made upon the reeeipt thereof. She dénies ever having made any such agree- 
ment, or that she authorlzed her attorney to nialce the same, and says she 
does not Ijnow whether the payments should be eonsidered as having been 
made in part payment of the notes and lien which she held, or in part pur- 
chase of the notes and lien of the Standard Lumber Company, and dénies 
that that company had any right to further pro rata with her the amount 
due on the Reynolds notes. She admits that the sums alleged to hâve been 
paid by the Standard Lumber Company are a part of the $19,000 alleged in 
her original complaint to be due her, but dénies that she agreed to account 
to it out of the proceeds of her suit thereafter, and allèges that. If any such 
agreement was made on her behalf , it was without her authority or knowledge, 
and that she never consented to the same. And thus the Issues were made up. 

Upon exhaustive considération, the court below was of opinion that by the 
contract of January 5, 1899, the thlrd note passed to the Standard Lumber 
Company, but subordinate in right of payment out of the land to the other 
purchase-money notes ; that the contract of June 22, 1899, was an executed 
agreement ; that the title of the Reynolds notes passed to the Standard Lum- 
ber Company upon Its acceptance of the proposition of sale contained in the 
agreement ; that Ilafner had authority to act for Mrs. Baldwin in the agree- 
ment of May, 1903, though not to the extent of rellnquishing her right to one- 
half or any part of the minerai rlghts in the land ; that Buell's mortgage 
clalm was valid, but subordinate to the payment of the purchase-money lien ; 
that Gillmor had no interest until the entlre $25,000 balance of purchase 
money was paid; that this mlght never happen, and therefore Gillmor had 
no présent interest ; that there was a lien on the land for the sum of $19,000 
and interest, out of which the complalnant was entltled to be flrst paid 
$4,315.03, with Interest from May 13, 1903, the balance to go to the Standard 
Lumber Company. 

The intervening pétition of the Standard Lumber Company not settlng up 
exactly its claim as the court found it should be, leave was granted to amend 
its pétition to conform to the flndlngs of the court, the amendment to be 
filed before the decree was entered. Thereupon such amended intervening 
pétition was filed, alleging among other things that the first two notes for 
$3,000 each were paid by Reynolds ; that Isabella O. Baldwin in considération 
of $11,628.45 pald to her in cash at différent times by the Standard Lumber 
Company, sold ail of the notes, except the first two which had been paid by 
Reynolds, flve of which were for $3,000 and one for $4,000 she reservlng a lien 
on the same for a portion of the purchase money, estlmated by mistake as 
$5,000 as of May 13, 1903, but which upon correct calculation turned out to 
be $4,315.03 of that date. The pétition averred that the agreement of May 13, 
1903, between Marsh and Hafner was for the purpose of enabling Mrs. Bald- 
win in her own nàme and for the beneflt of the Standard Lumber Company 
and herself to enforce the iien for the entire amount due to herself and the 
Lumber Company, namely, $19,000 and interest from January 1, 1899, the 
prooeeds of the sale of the lands to be applled flrst to the payment of the 
amount due the complainant, the $4,315.03 as of May 13, 190.3, and the remain- 
der of the $10,000 to be paid the Standard Lumber Company ; that the suit 
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was brought by Mrs. Baldwin in her own name to carry out the terms of the 
agreement. Thereupon a decree was entered April T, 1910. embodying the 
findings of the court theretofore made, and finding speclflcally, among other 
things, that Mrs. Baldwin and the Standard Lumber Company hâve a valid 
vendor's lien upon the land to secure the payment of |31,476.66, being $19,000 
wlth Interest from January 1, 1899, at the rate of 6 per cent, to Deeember 11, 
1909, and costs, of whlch sum $6,018.10 being .$4,315.1.5 wlth interest froin May 
13, 1903, and Deeember 11, 1909, was ordered tô be first paid to Mrs. B.'ildwin 
and the remainder of the $31,476.60 and interest to be paid the Standard T^um- 
ber Company. The decree awarded a lien to Buell of $5,500, with interest 
amounting to $8,534.16, to Deeember 11, 1909, to bear interest from that date, 
but subordinate to the purehase-money lien, and directed the sale of the prop- 
erty if the money was not paid within a certain time. 

From this decree Mrs. Baldwin alone appeals. lier contention is that the 
amount found due her is $6,000 too small. This amount is the diiïerence be- 
tween the face value of the Reynolds notes and the figure at which Beynolds 
agreed to buy them under the contract of June 22, 1899. 

Decree afHrmed. 

Charles H. Stephens and Charles H. Stephens, Jr., for appellant. 
Frank Chinn and Ednor A. Marsh, for appellee Standard Lumber 
Co. 

Before SEVERENS and KNAPPEN, Circuit Judges, and HOL- 
EISTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as atove). 
The case turns on the contract of June 22, 1899, between Mrs. Bald- 
win, by her attorney, J. F. Baldwin, and Thomas J. Reynolds, by 
which he or the person or corporation he might name agreed t^ pay 
for the last five of his notes aggregating $16,000 and $330 interest, 
the sum of $10,330, she retaining the notes as collatéral security. Mrs. 
Baldwin dénies its binding force on the ground that it is an executory 
agreement, the terms of which were not comphed with by Reynolds, 
or any one for him or in his stead. She répudiâtes also the agreement 
of May 13, 1903, between Hafner and Marsh under which this suit 
to enforce the lien for $19,000 balance of the purchase money under 
the original agreement between W. H. Baldwin and Reynolds was 
brought by her in her name, but claimed by the Standard Lumber 
Company to be for its and her joint benefit; for the reason that 
Hafner had no authority to make it and by it extend the payment of 
the considération of the agreement of June 22, 1899. She claims, 
therefore, that the amount decreed her by the court below was $6,000 
and interest less than the amount she is entitled to. 

The issues in the case hère are based on thèse claims, and are be- 
tween Mrs. Baldwin and the Standard Lumber Company alone, as 
she is the sole appellant. 

[1] The contract of June 22, 1899, is not on its face executory. 
It is presumptive évidence of an actual sale, the title to the notes pass- 
ing at once. 24 Am. & Eng. Enc. of Law, p. 1051, and cases cited. 
This presumption is not affected by the rétention by the seller of 
the possession of the notes as security. Beardsley v. Beardslev, 138 
U. S. 262, 11 Sup. et. 318, 34 L. Ed. 928; Morse v. Sherman, 106 
Mass. 430. 
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The offer to sell was drawn by J. F. Baldwîn, Mrs. Baldwin' . 
attorney. It was afterwards read to her, and she had full knowl- 
edge of its terms. Being thus prepared, it should be most strongly 
construed against her. Robinson v. Alger (C. C. A. 2d Cir.) 167 
Fed. 968, 970, 93 C. C. A. 368. 

But the real test to be applied to the instrument in ascertaining 
its character is not furnished by its form or language except so far 
as they may reflect upon the intention of the parties, for whether 
or not an agreement for a sale is effective to pass title of the sub- 
ject-matter is to be determined by the intention of the parties gathered 
from the instrument itself and ail the circumstances of the case. As 
said by Judge Warrington, speaking for this court in Hofïman v. 
Gosslein, 172 Fed. 113, 96 C. C. A. 318: 

"Nothing, perhaps, is better settled than that the intention of the parties 
must be given controlling effect in issues concerning the passing of title to 
Personal property." 

The document consists of an ofïer to sell to Reynolds or any one 
named by him the last five of the Reynolds notes and of an acceptance 
the same day by him in writing. In it Mrs. Baldwin expressed a de- 
sire to settle the entire land transaction, and collect as soon as pos- 
sible ail moneys coming to the estate of her deceased husband (she at 
that time was the owner of the notes as her husband's sole legatee), 
and it is recited that the offer was made with that purpose in view. 
Doubtless most agreements by which a creditor agrées to take less 
than his debt are based upon similar reasons, though the writing be- 
tween the parties may be silent on the subject. 

The whole transaction from the beginning shows a willingness on 
the part of W. H. Baldwin in his lifetime, and after his death by 
Mrs. Baldwin represented by J. F. Baldwin with full authority, to 
accept a smaller amount in payment of the debt. The agreement of 
January S, 1899, by which the Standard Lumber Company was to 
hâve a discount of $5,000, provided in its very terms that, if the com- 
pany should fail to complète the purchase by July 1, 1899, neverthe- 
less the third Reynolds note for $3,000 due January 1, 1899, was to be 
considered as paid as between Mrs. Baldwin and the Lumber Com- 
pany, though it should continue in full force as to Reynolds, and per- 
haps subordinate in right of payment to the other Reynolds notes of 
later date. 

Why that agreement was abandoned does not appear, but nine days 
before the time fixed for the completion of the purchase of ail the 
notes by the Standard Lumber Company the new agreement of June 
22, 1899, was made. From that agreement the third note due July 
1, 1899, was omitted as if no longer outstanding even as between Mrs. 
Baldwin and Reynolds, and the balance on the original notes was 
fixed at their face $16,000, with $330 interest due July 1, 1899. It is 
probable, as suggested by Judge Cochran, that, when it appeared that 
the Lumber Company was unable to complète the purchase, Reynolds, 
as the owner of almost ail of its stock and its président, sought and 
obtained further time and better terms for his company, which were 
embodied in the contract of June 22d, since the purchase price was 
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theieby reduced by a further $1,000, making the entire réduction $6,- 
000, the amount in controversy between the parties hère. 

The final agreement of sale will be searched in vain tor any indi- 
cation that the parties intended that, if the deferred payments were 
not made at the times fixed, the agreement shotild be void. J. F. 
Baldwin drew the receipt of January 5th and the ofifer of sale of June 
22d. In the préparation of the first he dealt with the possibility of 
failure on the part of the Lumber Company to complète the sale un- 
der its terms. In the second no mention is made in any way of a 
possible failure of Reynolds or the person whom he might name to 
perform what he agreed to perform. J. F. Baldwin was a lawyer 
known to the writer of this opinion as a careful, faithful practitioner 
at the Cincinnati bar. If he had contemplated the failure of a com- 
pliance by the purchaser with the terms of this sale and hâve intended 
that the payment of the considération by the purchaser was a condi- 
tion précèdent to the passing of the title of the notes, or that the 
rights of the purchaser should be forfeited in the event of the failure 
to comply with the terms of the agreement, he would hâve incorpo- 
rated such an intention in the paper itself. Indeed, any lawyer of 
ordinary expérience would hâve done so. If the intention of the par- 
ties was as Mrs. Baldwin claims, then the $3,130 paid on the day the 
offer and the acceptance were made would hâve been lost to the Lum- 
ber Company as the real accepter of Mrs. Baldwin's offer, unless the 
deferred payments were also made. The company at that time being 
the owner of the third note would scarcely hâve made such a large 
cash payment on any other understanding than that thereby and by 
its promise to pay the balance it became the actual owner of the notes. 

J. F. Baldwin undoubtedly supposed on the day the offer was made 
and accepted that the LumlDcr Company paying that day nearly one- 
third of the purchase price in cash would be able to pay the balance. 
The provision for the rétention of the notes and lien as security is 
most significant : 

"The above-mentioned notes and purchase-money liens to secure same to 
be retained by said Isabella C. Baldwin until said last three named pay- 
ments shall be made." 

She did not deHver the notes into the hands of the purchaser be- 
cause she proposed to retain them, and did retain them, to secure to 
herself the fruits of the contract. The language, "until said last three 
named payments shall be made," does not limit the holding of the se- 
curity to the time fixed for the deferred payments, and delivery when 
they were made, nor does it suggest a reverting ownership in the notes 
if the payments were not made when promised. The security was to 
be held until those deferred payments were made, whatever the time 
might be. Of course, if they were not made, Mrs. Baldwin could en- 
force her security by foreclosing the lien which secured the payment 
of the notes out of the land. 

It is significant that the time of payment of the purchase money 

under the agreement evidenced by the receipt of January 5, 1899, was 

not of the essence of that contract, and it cannot be reasonably 

doubted that the payment of the $11,000 considération in that agree- 

189 F.— 55 
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ment wîthiti a reasonable time aftôr July 1, 1899, would hâve required 
Mrs. Baldwin to deliver the notes to the Lumber Company. 

Fvirther, 1899 was in a period of country-wide financial dépression. 
Much of tlie timber had been ciit off of the land, and there was proba- 
bly no market for' land of that kind. Mrs. Baldwin wanted rnoney. 
Reynolds was insolvent and could not pay, but his lumber company 
could and did pay $3,130 in cash. It was fortunate for her that any 
one was willing to buy those notes who could make a présent payment 
of so much money on them. There was probably little doubt that the 
lands would not sell for nearly as much as the $19,000 outstanding. 

It is argued by counsel for Mrs. Baldwin, relying on the rule that 
the piedgee of negotiable promissory notes bas no right upon the 
pledgor's defauh to sell the notes to pay the debt, but must await 
fheir maturity and coUect them in due course, that the intention of 
the parties could not bave been to enter into an executed agreement 
passing the title to the notes, for the reason that in such case Mrs. 
Baldwin would be bound to await the maturity of the notes and col- 
lect them as best she could, and would hâve gained by the agreement 
nothing in point of time in closing up the timber land transaction. 

The answer to this is that the Reynolds note due January 1, 1900, 
would become due six months before the time of the last payment 
undêr the contract, and the Reynolds note due January 1, 1901, would 
become due only six months after that time, and she could, no doubt, 
upon default of either or both of the deferred payments, enforce the 
pledge of the Reynolds notes by foreclosing the lien securing them. 

It is claimed, also, that the légal title to the notes 'did not pass be- 
cause they were not indorsed, and therefore, if the parties had in- 
tended to pass the légal title, the notes would bave been indorsed. 
There is no merit in the claim. The notes are lost, and it is not 
known what indorsements were on them. The first two notes taken 
up by Reynolds, found by Mar.sh, bear the indorsement of W. H. 
Baldwin without recourse. When Reynolds took them up, there was 
no occasion for the payée to indorse them. There is évidence suggest- 
ing that at one time W. H. Baldwin pledged ail of the notes to some 
Ibank or left them there as collatéral security. It is highly probable 
that at that time he indorsed them ail. It may be that at the time the 
contract of sale June 22, 1899, was made J. F. Baldwin indorsed the 
notes as attornéy for Mrs. Baldwin, executrix. No one can now say 
they were not indorsed. Be that as it may, and assuming that they 
were not indorsed, yet an équitable title would nevertheless pass, 
which the Lumber Company could enforce in a court of equity by 
setting f orth the f acts and praying that the lien which it in equity 
had might be foreclosed subject to Mrs. Baldwin's pledge. Inasmuch 
as the notes remained in J. F. Baldwin's possession, it is probable that 
it never occurred to any one concerned in the transaction to make a 
présent indorsement for the purpose of passing the légal title. 

But Mrs. Baldwin says that in any event the agreement of June 22, 
1899, was not made with the Standard Lumber Company, but with 
Reynolds, and she makes this the basis of a contention that tlie trans- 
action was a mère compromise with Reynolds for the payment by him 
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of a less sum than the debt, and, the terms of the compromise not hav- 
ing been complied with, his original debt to her is restored to its full 
amount. There is no merit in the claim. 

When the receipt of Janiiary 5th was given the Lumber Company, 
and Mrs. Baldwin's ownership in the third $3,000 note was trans- 
ferred to that company, she knew that it had then bought, to that ex- 
tent, her rights against Reynolds. She knew that on June 22d the 
cash payment of $3,130 on the day her offer was made, and accepted, 
was made by the check of the Lumber Company. 

It is claimed by Mrs. Baldwin tliat, in the statements made to her 
by J. F. Baldwin and Hafner of moneys collected for her, her atten- 
tion was not specifically directed to the fact that any of the moneys 
actually paid by the Lumber Company were in fact paid by it. This 
claim bas no force for the reason, among others, that in J. F. Bald- 
win's account beginning September, 1898, and ending January 13, 
1899, there is an item : "Jan. 5, collected T. J. Reynolds' note due 
Jan. 19 (1899?) $3,000.00." And on the same day: "Collected ail 
interest to Jan. 1, 1899, $570.00." Thèse entries on their face would 
indicate that Reynolds had paid that note and interest; but that pay- 
ment was in fact made by the Lumber Company under the contract 
of January 5, 1899. Mrs. Baldwin knew it and relinquished to that 
Company her rights under the note. The payments afterwards of 
$693, February 19, 1900, by check of the Standard Lumber Company, 
the check of the Lumber Company July 24, 1900, for $1,085.45. the 
check of the Lumber Company of March 22, 1901, the check of the 
Lumber Company of March 30, 1903, $1,164 were not, it is true, spe- 
cifically shown in the statements as having been paid by any other than 
Reynolds or on his account, yet the check of the Lumber Company 
by E. A. Marsh, vice président, May 13, 1903, to the order of Hafner, 
attorney, for $600 was sent to Mrs. Baldwin, she indorsed it, got the 
money herself, and knew that the Lumber Company had paid it. 
With actual knowledge that the Lumber Company had bought one of 
the Reynolds notes for $3,000 and was holding it against him with 
his knowledge, with knowledge that the $3,130 cash payment on the 
contract of June 22d was made by check of the Lumber Company, 
with knowledge that long after the date of the last payment to be made 
on the contract the Lumber Company itself paid at least $600 and 
having in the meantime received several payments from somebody, it 
will not do for her now to say that she was not aware the LumlDcr 
Company had any interest in the contract of June 22d, or to claim, as 
she does, that ail the moneys she received were from or for Reynolds 
or his estate in part payment of his original notes. The payments 
made to Hafner by the Lumber Company and transmitted to her were 
known by him to bave been paid by it. He also knew of Reynolds' 
insolvency and of his death. Whatever may bave been the limits of 
Hafner's authority, he was confessedly Mrs. Baldwin's agent to col- 
lect money, and the knowledge acquired by him during the discharge 
of such dùties and pertinent to their proper discharge must be imputed 
to her. Mechem on Agency, § 718 et seq. 

It is immaterial what Reynolds' motives were in accepting the oflfer 
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of sale himself. He hàd notthe means to carry out the contract him- 
self in any event. What Mrs. Baldwin wanted was to get money, and 
it was immaterial to lier whether Reynolds paid the cash on the day 
her offer was made, or -the Lumber Company paid it. That Reynolds 
might transfer his rights under; the contract was expressly provided 
for by its terms. 

It is not disputed that acceptânce of a contract may be by conduct. 
The facts afford strong circumstantial évidence that on June 22d Reyn- 
olds named the Lumber Company as the beneficiary under the con- 
tract,, but, in the absence of direct proof upon the point, it is held on 
ail the facts that the Standard Lumber Company's assumption by the 
agreement was ratified by Mrs. Baldwin. Indeed, Mrs. Baldwin ought 
not now be permitted to deny acceptânce by the Lumber Company. 
The cash payment and ail subséquent payments were in fact made by 
the Lumber Company. AU payments made after Reynolds' death in 
October, 1902, must hâve been paid by the Lumber Company, and 
Mrs. Baldwin is chargeable with Hafner's knowledge and of the 
source fromwhich the several payments came, and she personally re- 
ceived the $600 check from the Lumber Company. 

Four payments were made extending over a period of nearly three 
years after the date the last payment was to be made under the con- 
tract. At no time while receiving thèse payments did Mrs. Baldwin 
inquire on what or whose accOunt they were received. The Lumber 
Company certainly believed it was the acceptor of the ofïer to sell 
and made its paynients during ail those years with that understanding. 
It must be held that Mrs. Baldwin is estopped to deny that the pay- 
ments were made by the Lumber Company as the actual acceptor of 
her offer to sell. 

[2] The next subject to be disposed of is Mrs. Baldwin's claim of 
want of authority in Hafner to maké the contract with Marsh of May, 
1903, by which the claim of Mrs. Baldwin and the Lumber Company 
together amounting to $19,000 was to be enforced and the lien on the 
land foreclosed in Mrs. Baldwin's name for joint account, the amount 
due Mrs. Baldwin under the agreement of June 22d to be first paid 
and the balance to be paid to the Lumber Company. Both Marsh and 
Hafner acted upon the agreement of June 22d as still in force. If 
their assumption in this respect was correct, the agreement worked 
no injustice to Mrs. Baldwin. She was to get ail the money she was 
entitled to, and, in addition, was to bave the troublesome minerai 
rights claimed by several persons holding under Rodbourn or his as- 
signées disposed of. Thèse claims were recorded in Rowan county, 
and were of such a character as to be a cloud upon her title, both to 
the minerais and the land itself. The purpose was to shut them out 
and divide the proceeds of the land in such a way that both parties 
would participate in substance as provided by the agreement of June 
22d. The suit has, in fact, resulted in eliminating ail those claims 
against the minerai rights. 

It may be admitted that the acceptânce by Mrs. Baldwin of pay- 
ment on account of the Lumber Company's contract would not hâve 
estopped her from enforcing the lien securing the Reynolds notes 
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pledged with her, although it is probable she would hâve been required 
to give reasonable notice to the Lumber Company of her intention to 
enforce her security; but, assuming her right on the day in May, 
1903, the Hafner-Marsh agreement was made, to hâve her hen en- 
forced, inquiry will now be made into the extent of Hafner's authority 
and into the propriety of her now claiming that Hafner had no au- 
thority from her to make the agreement with Marsh (May, 1903) fur- 
ther extending the time of the payment of the balance of the purchase 
money under the contract of June 22d, and providing for the enforce- 
ment of the lien in the joint interest of the parties by bringing this 
suit (August 26, 1903). 

Hafner's authority was no more restricted than J. F. Baldwin's. 
J. F. Baldwin made the receipt of January 5, 1899, and the contract 
of June 22, 1899, in Mrs. Baldwin's name. Of the latter she had ex- 
press knowledge and ratified it, and from the fact that the third Reyn- 
olds note for $3,000 was eliminated in the contract of June 22d as 
if paid she must bave known of the contract made for her by him 
January 5, 1899, and acquiesced in it or ratified it. Thèse, and other 
circumstances, show that Baldwin's authority was so broad that it 
included the exécution of important contracts for her embracing large 
réductions in the Reynolds' debt; and, while she claims that Hafner 
had no authority to do anything but collect money for her, yet there 
is nothing to show that the scope of bis authority was any less than 
the broad powers Baldwin had. On the contrary, she trusted Hafner 
as she had Baldwin, to do "as he thought best," and the record shows 
that it was the custom for Hafner to make contracts in bis own name 
with other debtors of Mrs. Baldwin. His statements show that he 
accounted to her for the moneys received from them, and there is 
nothing to indicate any objection on her part to his acting in that way 
for her. When Hafner was in charge, much of the lumber had been 
taken from the land, and future distant value lay to a large extent in 
the promise shown by the second growth of trees. At ail times, cer- 
tainly during J. F. Baldwin's and Hafner's administrations, the pay- 
ment of the notes must hâve been involved in some doubt, and the 
management of the matter for Mrs. Baldwin's best interests was al- 
ways a problem of a kind most properly intrusted to a lawyer familiar 
with the transactions and who would be called upon frequently for 
services not strictly having to do with the collection of money, but of 
broad management of such a nature as to bring the best results for 
his client. Of such a character were the duties of Baldwin and Haf- 
ner. 

Hafner indorsed some of the payments upon the contract which 
he held, as paid on the contract and transmitted the moneys to Mrs. 
Baldwin during a period of nearly three years after the time for the 
last_ payment under the contract was fixed. She made no inquiry 
during ail that time, and Hafner had every reason to think he could 
make an agreement for her which would bring about the payment 
of the balance due her, as well as the élimination of the claims to 
the minerai rights, and her dealings with him, as they had been with 
J. F. Baldwin, wele of such a nature as to lead him to think that he 
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could so act in her behalf. That he had the power, under the cir- 
cumstances, to agrée as he did with Marsh, can scarcely with reason 
be denied. 

It is Ilot necessary to décide whether he could agrée to give to the 
Lumber Company a half interest in the reserved minerai rights or 
not. That question is not now before the court. 

But, if Hafner did not in fact hâve actual power to make the agree- 
ment, yet in another aspect of the case justice requires the holding 
that Mrs. Baldwin cannot now be permitted to deny Hafner's author- 
ity to deal with Marsh as he did. The Lumber Company had paid 
prior to Marsh's first visit to Hafner in the spring of 1903 the cash 
paymentof $3,130, June 22, 1899, and $1,085.45 July 24, 1900, indors- 
ed on the original contract held by the Lumber Company as received 
for it to apply, when paid, upon the contract. This indorsement was 
made "IsabeÛa C. Baldwin by Edward C. Hafner." The payment of 
$693 March 22, 1901, was indorsed the same way. It paid, also, $1,164 
March 30, 1903, and the $600 check to Hafner indorsed to Mrs. 
Baldwin: and indorsed by her when she received the money. In the 
absence of any notice from her, Marsh was entitled to believe that 
Mrs. Baldwin not only knew that the Lumber Company was in fact 
paying thèse moneys, but by the receipts of the money so in- 
dorsed by Hafner during nearly three years after the time fixed 
for the last payment in the contract that she did not consider time 
of payment as of the essence of the contract. Her conduct and 
silence led the Lumber Company and Marsh to believe Hafner had 
authority to act for her as he had assurned to act, and had authority 
to foreclose the lien which by virtue of the contract of June 22d was 
held jointly for the purpose of enforcing the payment of the Reynolds 
notes. It cannot be supposed that the Lumber Company would hâve 
continued to pay large sums of money except with the understand- 
ing and belief that the payments were made on the contract. 

If Mrs. Baldwin had ofïered to pay back the sums of money she 
has received after the date the last payment was to hâve been made, 
there might possibly be some shadow of propriety in her claim that 
the contract was not binding on her, but she has not repaid nor of- 
fered to repày thèse sums, and thereby restore the Lumber Com- 
pany pro tanto to its former position. Even then the Lumber Com- 
pany would be the owner of the third note for $3,000, though possibly 
subordinate in right of payment to the other notes. 

She knew also that Hafner in 1903, had fîled a pétition in her name 
to foreclose the lien securing the Reynolds notes, and made no objec- 
tion to it or inquiry concerning it. It was through this pétition that 
this suit was instituted. 

- In her pétition she allèges the amount of the debt to her to be 
$19,000 and interest, and prayed for a foreclosure of the lien to pay 
the same. She has known at least since some time in 1906, when 
Mr. Stephens took charge of her affairs, of the Lumber Company 's 
daim, and has never aniended or attempted to amend her pétition 
setting forth the interest of tlie company, even to the extent of the 
amount she admits to be due it or is willing it should be paid. It 
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was on her motion, April 24, 1906, that the case was referred to a 
spécial master to ascertain the amount due her. No notice was given 
to the Standard Lumber Company of the fact. Nothing was donc un- 
der tlie référence untiljune, 1908, when she gave her déposition, and, 
while the Lumber Company was not represented in the proceedings 
before him, yet the spécial master himself in his report, December 
24, 1908, found from her testimony and the documentary évidence 
that there was another theory applicable to the contract of June 
22d, other than her claim that it was not binding, and on that basis 
made separate fîndings of the amount due her ; and it was not until 
after the findings of the master had shown that the allégation in her 
pétition of sole ovvnership of the $19,000 and the lien securing the 
same was not true, was the Standard Lumber Company notified that 
the interest it supposed by agreement it had in the litigation needed 
attention. It then of its own motion, without having been made a 
party to the case, filed its intervening pétition, March 31, 1909, setting 
up its claim, and that the suit was brought in the first instance in her 
and its joint interest. 

It is not intended hère to attack Mrs. Baklwin's good faith, but 
to consider only the légal efïect of her conduct as viewed by a court 
of equity. The litigation as a resuit of the agreement will bring about 
a sale of the property ; will bring her as much as she is entitled to, 
and bas eliminated the claimants to the minerai rights, and from May, 
1903, until Marsh was notified of the spécial master's findings, at some 
time between the master's report, December 24, 1908, and the fîling of 
the Lumber Company 's intervening pétition, March 31, 1909, Marsh 
had no reason to suppose that the agreement with Hafner was objected 
to by Mrs. Baldwin on any ground. Justice, as administered by courts 
of equity, requires the holding that, if Hafner did not hâve actual au- 
thority to make the agreement of May, he had apparent authority, 
which is quite as effective (Mechem on Agency, §§ 84, 86, 279, 282, et 
seq. ; Clark & Skyles, 502), and that Mrs. Baldwin is estopped, both by 
the circumstances prior to its exécution and the conduct and results 
of the litigation since the suit was brought, to deny Hafner's au- 
thority to make the agreement and the right of the Lumber Com- 
pany to receive the fruits of it. 

The decree of the Circuit Court is affirmed, and the cause will be 
remanded, with directions to the Circuit Court to carry its decree 
into efïect. 
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WATSON et al. v. NATIONAL LIFE & TRUST CO. et al, 

(Circuit Court of Appeals, Eiglith Circuit. August 12, 1911.) 

No. 3,485. 

1. Insurance (§ 47*) — ^Reinsubance— Validitï of Conteacts. 

A life insurance Company organized under the laws of a state, which 
had taken over the business and assumed tlie contracta of a fédéral cor- 
poration having the saine name, was not chargeable with inducing policy 
holders to assent to the transfer hy fraud because of a statement made 
to them In a clrcular that it was a reincorporation of the old company 
where, although it mlglit not hâve been such in a légal sensé, the state- 
ment was true for ail praetical purposes ; the new company having tlie 
same stock, stockholders, officers, assets, and offices as the old. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. I 47.*] 

2. Insurance (§ 47*) — Life Insurance— Reinsubance—Biqhts of Polict 

HoLUERS— Election. 

A life insurance company cannot transfer its policy holders to anotier 
company wlthout their consent; but, if such transfer is attenipted, a 
policy holder must elect whether he wlll treat it as an abandonment of 
the contract and sue to recover the amount then due him, continue to pay 
premiums under protest, and keep allve his claim agalnst the original 
insurer, or acquiesce in the transfer, and if, in the absence of fraud, he 
accepts the assumption certificate and continues to pay to the new insur- 
er wlthout objection, he cannot thereafter maintaln a suit based on a ré- 
pudiation of the new contract. 

[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 47.*] 

3. Equity (§ 423*) — Rigiit to Relief— Suit bt Représentative of Class. 

Where none of the complainants of record in a suit in equity are en- 
tltled to relief, the court cannot grant relief to unnamed persons ou 
whose behalf, as well as the complainauts, it is claimed the suit was 
brought. 

[Ed. Note. — For other cases, see Equity, Dec. Dlg. § 423.*] 

4. Insurance (§ 50*) — Insurance Companies— Receivebship. 

A large Insurance company, while not a public corporation, is a public 
Institution, and, where there is no appréhension as to its solvency, a 
court of equity wlll carefully consider ail the facts before appointing a 
receiver for it or orderlng an accounting at suit of Indlvidual policy 
holders. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 50.*] 

Appeal f rom the Circuit Court of the United States for the Southern 
District of lowa. 

Suit in equity by Alexander L. Watson and others against the Se- 
curity Life & Savings Insurance Company, National Life & Trust 
Company, National Life Insurance Company of the United States 
of America, a fédéral corporation, and National Life Insurance Com- 
pany of the United States of America, an Illinois corporation. Decree 
for défendants, and complainants appeal. Affirmed. 

Wm. H. Atwood (E. R. Mason, on the brief), for appellants. 
Maurice E. Locke (Locke & Locke, on the brief), for appellees. 

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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SMITH, Circuit Judge. The défendant the Security Life & Sav- 
ings Insurance Company, hereafter called the "Security Company," 
was organized under the laws of lowa as a life insurance company in 
December, 1900, with a capital stock of $400,000, of which $100,000 
was paid in cash and the balance represented by the notes of stock- 
holders. Under the laws of lowa the Auditor of State then had, and 
still has, supervision of insurance companies. Frank F. Merriam was 
at that time Auditor of State and a stockholder, director, and prés- 
ident of the Security Company and so remained during the entire 
period of its activity. It commenced business soon after its organiza- 
tion. Its business consisted of the sale of endowment policies under 
which it agreed if ail premiums were paid when due throughout the 
endowment period to pay the beneficiary at the end of 10 years the 
full face of his policy and his équitable share then apportioned from 
the savings fund. It was provided that the savings fund referred to 
should include: First, ail excess of the net interest earnings on the 
reserve fund; second, the entire reserve on policies lapsed through 
nonpayment of premiums; third, ail interest collected for reinstate- 
ment of lapsed policies; fourth, the balance of the reserve to the 
crédit of lapsed or surrendered policies forfeited under the loan priv- 
ilège. Its policies also provided for certain mortuary benefits. 

In March, 1899, the National Life & Trust Company, hereafter 
callé'd the "Trust Company," was organized under the laws of lowa 
as à life insurance company with a capital of $100,000. of which $25,- 
000 was paid in cash and $75,000 was represented by the notes ofthe 
Stockholders. 

In May, 1900, by amendment of the articles of incorporation, the 
capital stock was increased to $200,000, and it was provided that the 
new stock should be paid for 25 per cent, in cash and 75 per cent, in 
stockholders' notes. What amount of this new issue of stock was 
taken does not clearly appear. 

While organized as a life insurance company, the actual business 
of the company consisted in the sale of endowment bonds. Thèse 
bonds were quite similar to the policies issued by the Security Com- 
pany. Each bond was to mature in ten years from date, and the 
annual premium was 10 per cent, of the face. At maturity the com- 
pany agreed to pay the face of the bond and its share of the "ac- 
cumulated profits" consisting of the profits of the company accumu- 
lated from the following sources : First, interest earnings ; second, 
forfeitures under lapsed bonds; third, mortality savings; fourth, 
profits that accrue by reason of policies surrendered under loan or sur- 
render privilèges; fifth, miscellaneous sources. Thèse bonds, like the 
bonds of the Security Company, provided for mortuary benefits. 

On July 25, 1868, Congress passed an act, to incorporate the Na- 
tional Life Insurance Companv of the United States of America. 
Act July 25, 1868, c. 239, 15 Stat. 184. This act fixed the capital 
stock at $1,000,000 with leave to the stockholders to increase the same 
. at pleasure. The act provided that the offices of the company should 
be located at Washington, District of Columbia, with leave to establish 
branch agencies elsewhere subject to the local laws. This company, 
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hefeaîter called the "Fédéral Company," transacted business from 
Washington for about 10 years, but in 1878 its charter and capital 
stock were acquired by parties in Chicago and its actual operative 
headquarters were removed to that city. Thereaf ter it did not active- 
ly seek new business until 1900, when its organization again changed 
and it actively re-entered the iîeid for business. 

In February, 1904, there was organized under the gênerai lavv of 
Illinois the défendant the National Life Insurance Company of the 
United States of America, to be located at Chicago, Cook county, 
111., with à capital paid in cash of $1,000,000. It is hereafter called 
the "Illinois Company." 

Under a contract of November 6, 1902, the Security Company 
transferred ail its assets of every kind, except its stockholders' notes, 
for 75 per cent, of its capital, to the Trust Company, and in consid- 
ération thereof the Trust Company paid $92,000 and reinsured ail the 
risks and assumed ail the liabilities of the Security Company. This 
contract was approved by Frank F. Merriam, then Auditor of the 
State of lowa, and stockholder, director, and président of the Security 
Company. May 12, 1903, the Fédéral Company reinsured ail the risks 
and assumed ail the liabilities of the Trust Company and took over ail 
its assets including its capital stock but excluding the stockholders' 
notes for the portion of the capital not paid in. Upon the face of the 
contract the portion of the capital of the Trust Company which had 
been paid in cash was lost ; but while the record is not clear it seems 
probable from it that this was paid by the Fédéral Company to stock- 
holders of the Trust Company. About March 3, 1904, the Fédéral 
Company transferred ail its assets to the Illinois Company except 
$1,000,000, the amount of its capital, and the Illinois Company re- 
insured ail the risks and assumed ail the liabilities of the Fédéral Com- 
pany. 

On March 1, 1902, the Security Company sold its policy, No. 1,682, 
to the plaintifï Fred A. Oison. The premiura was $30 for the first 
year and $15 on the Ist of March and September during the balance 
of the 10-year period. He paid $30 to the Security Company at the 
issuance of his policy and $15 to the Trust Company about March 15, 
1903. He paid no more to any one, is not a witness, and there is no 
explanation of why he quit paying. 

The Trust Company, among many others, sold the following bonds : 

October 1, 1902, No. 21,717, to the plaintifï Dr, Alexander L. Wat- 
son, a dentist of Galesburg, 111. The first annual premium of $120 
was paid, and thereaf ter it was paid in quarterly installments on the 
Ist of October, January, April, and July. He made nine of thèse 
quarterly payments, two to the Fédéral Company and seven to the 
Illinois Company. 

April 1, 1903, No. 30,598, to intervener George Rodecker. An- 
nual premium, $300. He paid the first installment to the Trust Com- 
pany, the next two to the Fédéral Company, and five to the Illinois 
Company. 

April 1, 1903, No. 17,336, to intervener Frank R. Conklin. Annual 
premium, $150. He made two payments to the Trust Company and 
six to the Illinois Company. 
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April 1, 1902, No. 17,337, to intervener Amelia M. Conklin. An- 
nual premium, $150. She paid two installments to the Trust Company 
and six to the Illinois Company. 

March 1, 1902, No. 16,400, to intervener Dennis E. Sullivan. An- 
nual premium, $150. He paid two installments to the Trust Company 
and six to the Illinois Company. 

January 1, 1901, No. 9,036,' to intervener Russell T. Barr. Pre- 
mium, $120 a year, payable, first annual premium down and there- 
after in monthly installments of $10 each. After 18 months this vvas 
changed to quarterly installments of $30 each. He miade 29 pay- 
ments, 9 to the Trust Company, 3 to the Fédéral Company and 17 to 
the Illinois Company. 

This suit was brought by Dr. Watson in the district court of Polk 
county, lowa, against the Security Company, the Trust Company, 
the Fédéral Company, the Illinois 'Company, and B. F. Carroll, Au- 
ditor of State of lowa. 

The pétition was filed January 20, 1906, and alleged that the action 
was brought on his own behalf and for such other bond and policy 
holders of défendants as might elect to join : that there were thou- 
sands of persons similarly situated and a number who desired to join, 
but that it was impossible to join them ail and impracticable for each 
to prosecute separate suits. B. F. Carroll, Auditor of State, was 
never served and did not appear and has long since retired as Auditor 
of State and become Governor of lowa, being succeeded as Auditor 
by J. h. Bleakly. 

Upon application the case was removed to the Circuit Court of 
the United States for the Southern District of lowa. In the Circuit 
Court the plaintiff filed an amended bill in which Fred A. Oison wa.s 
joined as plaintiff, to which défendants demurred, and pending the 
hearing on demurrer George Rodecker, Frank R. Conklin, Amelia 
M. Conklin, Dennis E. Sullivan, and Russell T. Barr intervened, al- 
îeging that they held bonds as heretofore stated and joined, with some 
modifications, in the prayer of the plaintiffs for relief. Défendants 
also demurred to the bill of intervention, and the Circuit Court sus- 
tained the demurrers both to the amended bill and the bill of inter- 
vention. Upon appeal this ruling was reversed. Watson v. National 
Life & Trust Co., 162 Fed. 7, 88 C. C. A. 380. In the opinion on 
that appeal the amended bill and the bill of intervention are so fully 
set out that it is unnecessary to again do so hère. After the reversai 
the défendants the Security Company, the Trust Company, the Fédéral 
Company and the Illinois Company filed their joint and several an- 
swers to which the complainants and interveners made replication^ 
The cause was tried, and the Circuit Court in its decree found that 
the various transfers heretofore stated were with fuU and ample 
authority; that there was no fraud in any of said transfers or in the 
concealment thereof ; that the Illinois Company is a solvent, going 
concern amply able to carry out its contracts executed and executory ; 
and that the complainants and interveners each sustained contractual 
relations with the Illinois Company and with ample knowledge of the 
facts they acquiesced in the transfers, and it dismissed the bill of com- 
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plaint as amended and the bill of intervention and tHe complainants' 
and interveners' appeal. 

On the brief of appellants Messrs. Atwood and Mason style them- 
selves as solicitors for appellants and 134 otlier bondholders, but no 
one bas come in and asked to be joined as a party herein except the 
two complainants and the five interveners. 

It does appear in some cases by évidence and in others by unsworn 
statements that Bernard B. Smith, Christian Jensen, Anna K. Linde- 
meyer, Verna D. Horton, William H. S. Callender, and Lev/is T. 
Hussey are in various ways supporting the complainants' contention. 
It appears that Mollie Ludwig, C. H. Wilson, and William Sipple 
were poHcy holders in the Security Company, and Clarence H. Martin, 
Anna Martin, and Clarence W. Martin were bondholders of the Trust 
Company. 

Mr. Atwood stated, during the cross-examination of the witness 
Carter, that thèse six persons had also joined in this suit. Nothing 
more- appears as to their claims, and as to the balance of the 134 
nothing whatever appears. 

■ The Security Company had issued 2,393 policies of which about 
2,100 were in force at the time of the transfer to the Trust Company. 
The Trust Company had issued 30,061 bonds at the time of its trans- 
fer to the Fédéral Company, and of thèse many thousands only about 
20 in any way appear to be complaining. It might well be inferred 
that the overwhelming majority of the policy holders and bondholders 
were not dissatisfied particularly, as it appears that the plaintiff Dr. 
Watson sent the following letter to those he was înformed and be- 
lieved to be holders or owners of bonds similar to his: 

"Watson & Cabeen, Dentists. 

"Galesburg, 111., January 8, 1906. 
"A Word to the Bond and Policy Holders of the Security Life and Savings 

Insurance Company, National Life and Trust Company and National Life 

Insurance Company, TJ. S. A. 

"Brother Bondholders: 

"While confidence in life insurance managers has heen greatly shocked and 
shattered by developments in the New York investigations, nothing has beeu 
shown there which for pure rascality begins to compare with the systematlc 
trafRcklng in companies and the combined assets of companies, to which yen, 
and I, as subscribers to the gold-brick bonds of the above companies, havê 
been the rictims, and hâve been obligea to submit. Thèse companies, whirei 
at the summlt of prosperlty, with millions of assets recelved from us, hâve 
already sold ont three times within two years, without cause or excuse, ex- 
cept spéculation and graft for managers and stockholders, some of whom 
hâve beeome yery wealthy, vcho only a few years ago were known as men 
without property, money or means. At this rate they hâve time for about 
ten more transfers before the bonds mature, and we hâve reason to believe 
negotiations hâve been pending for at least one more. 

"The great wealth the offlcera now hâve, are the premlums paid to them by 
us bondholders, upon which they hâve agreed to make profits for us. It Is 
now reasonably certain that they uever intended to dlvlde any profits with 
bondholders and that the bondholders who continue to pay tribute to those 
fellows, in the vain hope of even getting that money baek, without any profit 
will be grevlously disappointed ; that such payments are slmply gifts t'o said 
managers. I hâve good authority for saying, that unless ail said companies 
and their assignées are now insolvent, that every bondholder, whose preml- 
ums are paid to May 12, 1902, or later, are entitled to recover ail the money 
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tiey hâve pald, whether tlie same be one or more years, and havlng been en- 
couragea to bring a suit, by many other bondholders oflfering to join thereln, 
I bave employed Wm. H. Atwood, of tbis city, an attorney of twenty-flve 
years standing, who bas given spécial attention to life Insurance law, and 
bave brought a suit in my own name, but for tbe benefit of myself and ail 
other bondholders who will join. The suit Is in Des Moines where the assets 
and a part of the défendants are, and ail who désire to do so, can join on the 
same ternis. A copy of agreenient, which ail will sign, is enclosed herewlth. 
You can flll ont the blanks, sign and mail It with your bond and recelpts to 
Mr. Atwood, or to any bank hère for bim and a duplicate of the agreement 
signed by bim will be returned to you, and your rights will be protected and 
enforced with as little delay as tbe forms of law will permit. Hoping that 
you will see your way clear to join with us and send in your bond, I remain, 
"Very truly yours, [Signed.] Dr. A. L. Watson. 

"For information in regard to Mr. Atwood, you are referred to Galesburg 
National Bank, Kellogg, Drake & Co., leadiug dry goods house, O. B. Judson 
Oo., leading furniture house, ail of this city." 

The copy of contract referred to in thèse circular letters was as 

f ollows : 

"Law Office of Wm. PI. Atwood, 
"Suite 7, Mai] Bldg.. 

"Galesburg, Illinois. 

"Collection Agreement. 

"It is agreed between the parties hereto that National Life and Trust Co. 

bond No Dated A. D f or .¥ on which $ bave 

been pald, is delivered to Wm. H. Atwood, attorney at law, to be joined with 
others in suit to reeover tbe amount pald thereon. 

"The original complainants bave .ilready advaneed ail necessary costs, bave 
now a deposit in the hands of the clerk to provide for .accruing costs, and un- 
der the rules of the court will be required to maintain a deposit for costs in 
the hands of the clerk during the pendency of said suit. 

"Ail costs are recoverable from the défendants, but should ail défendants 
prove insolvent, the pro rata for each bondholder to contribute sbould not ex- 
ceed five dollars in any event. 

"Said Atwood agrées, that after having joined said policy bond in said suit, 
he will not dismiss or settle as to it for any less sum than the amount pald 
thereon by said bondbolder, and that he will make no charge for his services 
except the sum of 25 per cent, of amount actually recovered. Said bondholder 
reserves the right to settle personally with the défendants, and bave his bond 
returned to hlm, by mailing said Atvrood a copy^ of the settlement papers, 
signed by him or her with the particulars of such settlement, and by paying 
to said Atwood 25 per cent, of the amount pald on said bond, as shown above, 
with his pro rata part of the costs made to that time, and not otherwise. That 
said sum shall be liens thereon, and that upon receipt thereof with said papers 
said Atwood agrées to return said bond without delay. 

"Said bondholder, recognizing the rights and interests of other bondholders 
joining in said suit, agrées (as do they) to help in this mutual undertaking by 
saying or doing nothing to obstruct, hinder or delay tbe successful prosecution 
of said suit, and by sending to said Atwood at once ail communications and 
conversations with tbe représentatives of the défendants, that he may be 
promptly advised and betterable to guard the rights of ail his clients against 
any illadvised words attributed to any of them, and against the persistent and 
peculiar methods of certain unscrupulous traveling représentatives in their 
plans to approach and persuade each one to betray and injure the cause of 
ail, by trying to control them and their course in tbis suit. 

"Wltness our hands in duplicate this day of , A. D , in 

the présence of 

Bondholder. 

Witness for the Bondholder. 

Attorney at Law. 

, Witness for Atwood." 
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Many of the allégations of this circular are untrue, or at least are 
not sustâined by the évidence in this case. 

It is contended by the défendants that this case was properly dis- 
missed under the rule that he who would hâve relief in a court of 
equity must come with clean hands. Inasmuch as it is probable that 
this action by the complainant Watson could not be attributed to his 
coplaintifï Oison or to the interveners, it does not seem important to 
détermine whether this conduct of Dr. Watson alone precludes re- 
covery by him. It is, hovvever, somewhat remarkable in view of this 
effort to stir up litigation that of the more than 30,000 policy and 
bond holders not 20 persons appear from the record to be complaining. 

An examination of the facts shown may partially explain why al- 
most none of the policy and bond holders hâve joined. 

Twelve days before the contract between the Security Company 
and the Trust Company, M. Beehler, an examiner of the lowa In- 
surance Department, reported to Frank F. Merriam, Auditor of 
State, that the total liabilities of the Security Company were $419,- 
985.40 and its total assets vi^ere $405,638.37. In other words, its entire 
assets only exceeded its capital by less than $6,000. It owed for 
salaries and sundry items outside of reserve and capital $4,485.40. 
Its reserve liability was $15,500. If its capital and sundry liabilities 
be deducted from its assets it had less than $1,200 left to cover its 
reserve liability of $15,500. Its capital was impaired $14,347.03. In 
the period of its active existence of about a year and seven months 
it had taken in aside from payments on its capital stock $167,523.56, 
and ail of this had disappeared but $5,638.37. Its total assets did not 
equal its capital stock and the interest thereon during the period of 
its active life. Clearly the Company was insolvent. 

It is somewhat difficult to détermine the solvency of the Trust 
Company at the time of its transfer to the Fédéral Company. The 
only detailed statement as to its condition is as of December 31, 1902, 
between the purchase from the Security Company and the sale to 
the Fpderal Company. That statement shows assets and liabilities 
ieach of $992,094.68. This statement in the schedule of liabilities only 
lists the capital stock at $100,000; whereas, it had been increased to 
$200,000 more than a year and a half before. No explanation is made 
of this discrepancy, but it leaves it in grave doubt whether the Trust 
Company was solvent or not at the time of the transfer to the Fédéral 
Company. 

On December 30, 1902, the Insurance Department of the District 
of Columbia reported that upon a full examination made as of April 
30, 1902, it was found that the capital of the Fédéral Company had 
been impaired $617,016.03; that this was due to loans made on real 
estate years before when values were inflated and the total rejection 
of assets of $230,066.70, from which more or less would ultimately 
be realized. 

The Insurance Department , f urther reported that the stockholders 
had voluntarily contributed of cash and approved securities to the 
full amount of $617,016.03, and that the company was then placed in 
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the way of comparison as to financial strength favorably witH any in- 
stitution conducting its business on similar plans in existence. 

The policies and bonds in question were issued on what is known 
as the "Prehminary Term Plan." That is, they provided that for 
the first year the reserve value should be computed for one year term 
insurance and for subséquent years such value for the âge at issuance 
advanced one year. Many, if not ail, the Fédéral Company's policies 
contained this preliminary term provision. 

Rule 2, promulgated April 26, 1903, by the Superintendent of In- 
surance of the District of Columbia, requires the reserve to begin 
and be maintained during the existence of the policy from the time 
of its issuance to delivery regardless of any stipulation reserving the 
right of companies to value policies the first year or subséquent years 
as preliminary term insurance. There was no statute to that efîEect. 
Doubtless this ruling had its influence in the organization of the 
Illinois Company to take over the Fédéral Company. The Fédéral 
Company was licensed to do business in lowa and Illinois, and there 
is nothing to indicate that after the capital was made good and it was 
so highly complimented by the Superintendent of Insurance of the 
District of Columbia it was at any time insolvent or threatened with 
insolvency. The Illinois Company has always claimed to be a mère 
reorganization of the Fédéral Company. It was organized under the 
same name, with the same stockholders holding the same shares of 
stock, with the same officers, the same capital, and was domiciled 
where the actual headquarters of the Fédéral Company had been for 
nearly a quarter of a century, occupied the same offices, took over the 
same assets, and assumed the same liabilities. It was in every sensé 
a mère reorganization of the Fédéral Company in f act, whether it was 
such in law or not. 

It is not necessary to détermine whether in a légal sensé a corpora- 
tion organized under the laws of Illinois could be a reorganization of 
a corporation organized under an act of Congress. 

There was neither fraud nor concealment as to any of thèse re- 
insurance agreements. The Trust Company gave its own number 
to each of the outstanding policies of the Security Company and 
sent by mail to each policy holder an assumption certificate. Such 
a certificate of assumption was sent to complainant Fred A. Oison 
on November 29, 1902. The Fédéral Company as of May 12, 1903, 
sent the policy holders of the Trust Company in one envelope a cer- 
tificate of assumption and a letter announcing the transfer to it and 
directing the bondholder to attach the certificate of assumption to 
his bond, a spécial notice of where to pay premiums, and an advertis- 
ing circular. For some reason thèse papers do not seem to hâve been 
mailed to George Rodecker. Some of the parties admit receiving 
thèse papers, some do not remember doing so, but none deny their 
receipt. The parties receiving them retained thèse certificates of as- 
sumption and made no objection or protest to the transaction for 
nearly two years, but paid their premiums as directed either to the 
Fédéral Company or its successor the Illinois Company. It is true 
some of thèse now swear they threw thèse certificates in the waste 
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hàsket, but do not indicate when, and they did not in any way advise 
the Company of thèse acts of répudiation on their part. 

The contract betvveen the Trust Company and the Fédéral Company 
contained the folio wing provisions : 

"Second. The party of the first part further agrées tliat it will furnlsh to 
the Auditor of State of lowa, whenever required by him, such information as 
may be pecessary to euable hlm to ascertain the net cash value of every iii- 
surance and Investment contract and of every bond and pblicy of the said 
party of thç second part in force at the date of this agi-eement, such cash value 
to be cdttputèd as provlded by the law of the state of lowa ; or wlll, at the 
option of the Auditor of State, make such valuation and furnlsh satisfactory 
proof of : its correctness. 

"Third. The party of the flrst part further agrées that it will préserve and 
maintaiii in the office of the Auditor of State of lowa the deposit of securities, 
how wlth' sàid Auditor, or bthers of like kind and character, to an amount 
ectual to.'dhe oet cash value of ail the Insurance and investment contracts, 
bonds, and policies of the party of the second part in force at the date of this 
agreement subject only to sucb diminution as may be caused by réduction of 
said net cash value; and tbat it Will from time to time add thereto of law- 
ful securities such' amountsa^ may be necessary to make said deposit at ail 
times:e<[ual to any Increased net cash value of said contracts, bonds and pol- 
icies. : • 

"Fourth. The party of the flrst part further agrées that it will make and 
fllewith the Auditor. of State of the state of lowa, an agreement bhiding itself 
to preserfé arid malntain stieh deposit of securities, and to be eoutrolled aiid 
goyerned by thé laws of the state of lowa' in that respect as fully as though 
it were a corppration orgauized under the laws of the state of lowa." 

The Ppderal Cpnipany .executed and delivered to B. F. Carroll, 
Auditor of State of lowa, the agreement provided for in the article 
ntimbered fourth- He then approved the transfer, and on June 9, 
1903,, a letter signed by him, was sent to each of thebondholders ex- 
plaining what' had be'en done. On April 4, 1904, the Illinois Company 
sent a letter to each of the Fédéral Company policy and bond holders, 
■jh'which it said: 

"The Company bas recently rechartered itself under the laws of Illinois. 
Henceforth its home office will, be in Chicago where its principal branch oflice 
has àlways been located. This will be a great aid in facilitating the haudling 
of our growing business." 

■ [1] It is strenuously iirged thatit îs impossible as a matter of law 
ifor a Company chartered by act of Congress to recharter itself under 
the laws of a state, and that therefore this letter, instead of being a 
notice of the actual transaction, was in fact a false statement and 
çonstituted a f raud upon the policy and bond holders. 

' Conceding for this case the correctness of the légal proposition that 
a Company organized under an act of Congress cannot préserve its 
identity for ail purposes with a company subsequently organized un- 
der the state laws, appellants put a very strained construction on 
the language used in the letter. It is no unconimon thing, when the 
controlling spirits in a corporation become dissatisfied with the laws 
or : conditions surrounding them in the home of the corporation, to 
practically reincdrporate' in a foreign state by organizing a nominally 
new corporation there and turning over to such new corporation the 
entire business of the old even if for every purpose the identity of 
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the new corporation and the old cannot be maintained. If the ab- 
solute identity of such a new corporation with its predecessor cannot 
exist in law, it is still a common expression to say that the old Com- 
pany bas reincorporated in the state in which tlie new company bas 
organized. If it were possible to maintain the life of a corporation 
from State to state so that a literal rechartering in a foreign state were 
possible, the argument for appellants would be much stronger because 
it could then well be contended that, while it was possible for the 
statement in the letter to be literally true, it was not literally true in 
this case. Hère was a practical rechartering for many purposes. A 
new company was organized under the laws of Illinois at the instance 
of the managers of the Fédéral Company. It had the same name, the 
same capital held by the same persons in the same relative shares. It 
had the same ofRcers and the same actual headquarters. It was or- 
ganized for the very purpose of succeeding to taking over and carry- 
ing on the business of the old company, and did so. It was in every 
détail as nearly a rechartering of the old company as was possible 
according to appellants' contention. It was what is commonly spoken 
of as a "reincorporation." Appellants first contend that nothing more 
in the way of rechartering was legally possible that they may then 
contend the letter used the expression in an impossible sensé and 
the letter was, therefore, a fraud. The expression "has recently re- 
chartered itself" cannot be held tO bave meant to assert that some- 
thing impossible had been,accomplished,.but that in a practical sensé 
the new company was a reorganization of the old, and such it was. 
The board of directors of the lilinois Company adopted a resolu- 
tion reciting that that company was a niere reorganization and re- 
incorporation of the Fédéral Company at}d binding and obligating 
the Illinois Company to the full performance of the agreements of 
the Fédéral Company. with the Trust Company and the state of lowa, 
and the Illinois Company notified Auditor Carroll of this action. 
Each one of thèse companies bas during the entire term of its re- 
sponsibility so to do kept securities to the amount of reserve re- 
quired with the lowa Auditor of State. Such securities covering the 
savings fund and profit fund bave not been so deposited and the con- 
tracts did not require that they should be. The Illinois Company bas 
kept the amount of thèse f unds segregated on its books ; but owing 
to lapses, reinstatements, and numerous other causes it is a daily 
changing amount. It bas not kept the amount of such funds due the 
Security Company policy holders separate from the amount due the 
Trust Company bondholders, but it has in every instance promptly 
complied with every request of the lowa Auditor of State for informa- 
tion concerning such matters. 

[2] No one of thèse défendants was empowered to transfer its 
policy holders without their consent to another company; but it is 
equally true that, if a solvent person or corporation agrées to assume 
and pay obligations of another, that is in légal contemplation an agree- 
ment for the benefit of the creditor. Each policy holder in this case 
when an attempt was made to transfer him had at least three options : 

First, treat the transfer as an abandonment of the contract and 
189 F.— 56 
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bring an action at once for an accounting and recovery of the amount 
then due on his policy or bond. Lovell v. St. Louis Mutual Life, 
111 U. S. 264, 4 Sup. et. 390, 28 L. Ed. 423. 

Second, continue to pay his premiums under protest and thus keep 
the contract alive as against the company by whom it was issued and 
against the assets transferred by it. 

Third, acquiesce in the transfer and assumption of his claim and 
accept the nevv insurer. 

But he could not at the same time ratify and repudiate the trans- 
fer. He could not retain an assumption certificate by the new com- 
pany, pay his premiums without protest to the company taking over 
the business, and then after a long period of time hold the new com- 
pany jf it was then to his advantage to do so or repudiate it if that 
best served his purposes. He must elect his course, and, having 
once made a definite élection, must abide by it in the absence of 
some new agreement. He was required to make his élection with 
reasonable promptness, taking into considération the fact that this 
was a business in which many were interested and conditions rapidly 
changing. 

The complainant Oison was notified of the transfer from the Se- 
curity Company to the Trust Company, presumptively received the 
assumption certificate, retained it, in no way repudiated the transfer 
at the time, but on the contrary paid thereafter without protest to the 
Trust Company his premium due March 1, 1903. He thus acquiesced 
in the transfer from the Becurity Company to the Trust Company. 
He lapsed September 1, 1903, before the transfer from the Trust 
Company to the Fédéral Company, bas never made application for 
reinstatement, and has no concern with what the Trust Company 
did after he lapsed. 

Dr. Watson says he got the certificate of assumption of the Fédéral 
Company, the circular létter of May 12, 1903, and the letter of Au- 
ditor Carroll of June 9, 1903, and retained them. He made no pro- 
test then or when he paid- his next premium. He says he had no 
knowledge of the transfer to the Illinois Company until after his 
last payment, which was about October 7, 1905, and then learned 
of it from a current number of the Chicago Record-Herald. A search 
of its files shows that the only such announcement was on March 4, 
1904. He i>aid without protest two installments of premium to the 
Fédéral Company and seven to the Illinois Company. He must be 
held to hâve elected to assent to the transfer and to the substitution of 
the Illinois Company as his insurer and has no right to relief hère. 

George Rodecker having paid two installments of premium to the 
Illinois Company lapsed March 1, 1906. After more than a year in 
(iefault he mâde direct application to the Illinois Company for re- 
instatement on its regular blanks and was reinstated by it and has paid 
ever since. He bas no right to maintain this action. 

Frank R. Conklin says hé first heard of the transfer to the Fédéral 
Company by the Carroll letter of June 9th and believes he received 
the assumption certificate of the Fédéral Company. He says he does 
not remember receiving the letter of the Illinois Company announcing 
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the recharter of the National Life, but cannot say positively that 
he did not receive it. He failed to pay his preminm due April 1, 
1906, but was reinstated March 30, 1907. He changed the Illinois 
Company 's form of application for revivor to read to the National 
Life & Trust Company, but he presented it to the Illinois Company 
and paid the premium then in arrears and the one then due directly 
to the cashier of the Illinois Company. He had before this made one 
payment to the Fédéral Company and tvvo payments to the Illi- 
nois Company. When he presented an application for revivor to the 
Illinois Company and asked his reinstatement, he certainly elected 
to continue the poHcy in force and could not later insist that the con- 
tract was terminated by the transfer by the Trust Company. When 
he made his first two payments to the Illinois Company, he gave no 
intimation that the assumption certificate was not accepted. By more 
than one distinct act he made his élection, and it is irrévocable. 

Amelia M. Conklin is the wife of Frank R. Conklin, and the history 
of her bond is substantially identical with that of her husband, who 
acted as her agent at least in securing her reinstatement after lapse. 
She remembers receiving a letter of the description of the one issued 
by the Fédéral Company to the bondholders of the Trust Company 
as of May 12, 1903. 

Dennis E. Sullivan says he received the letter of May 12, 1903, 
announcing the transfer to the Fédéral Company, does not recol- 
lect the letter of June 4, 1904, announcing the l'echarter of the Na- 
tional Life, but cannot say he did not receive it. He retained the 
certificate of assumption of the Fédéral Company and has paid six 
installments of premium to the Illinois Company. Having made his 
élection, he must abide by it. 

Russell T. Barr was not a witness, and there is no déniai that he 
received ail the notices and no showing that he returned or in any 
manner repudiated the certificate of assumption by the Fédéral Com- 
pany, He paid without protest three installments of premium to the 
Fédéral Company and seventeen to the Illinois Company. He lapsed 
December 1, 1906, and was reinstated November 30, 1907, upon his 
direct application to the Illinois Company. It is true he did not sign 
the form of application for revivor furnished him by the company, 
but based his failure so to do solely upon the ground that the applica- 
tion form furnished contained agreements and warranties not in the 
original contract. It is true some of the parties swear they threw 
the assumption certificates sent them in the waste basket, but do not 
indicate when they did so, whether before or after suit brought or 
before or after payments without protest to the new company. In 
any event, they gave no notice of such action to the reinsuring com- 
pany, but went on paying premiums. It thus appears that ail the 
plaintiflfs and interveners are equitably estopped to maintain this 
action, and none of them are entitled to relief on their own behalf 
or on behalf of others. 

On the former appeal this court said : 

"Language is indeed employed wliich by fair iiiiport leads us to believe that 
ail tlie complainants aud interveuers foruialiy, at least, accepted provisions 
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made for and tendered to them In the several reinsurlng contracts. But In 
vlew of the averments of the bill, anticlpating and avoidlng an expected plea 
of novatlon, we are unable on this demurrer to give force or effect to the im- 
port of the language In question. This is a proceeding in equity, where gênerai 
relief is prayed for, and, where the averments of the bill are admltted to be 
trne. Aecordingly, if an apparent novation occurred, but was brought about 
by fraud legally suffieient to avoid it, we cannot say that complainants, upon 
establisbing such facts, would not be entitled to some relief. The proof upon 
final hearing must develop this phase of the case." 

[3] The record fails to show that novation was brought about by 
fraud. Where a record shows that none of the complainants of rec- 
ord hâve any right to relief, the court cannot grant relief to those 
unnamed persons on whose behalf it is claimed the suit is brought. 
It is therefore unnecessary to pursue the inquiry as to the supporters 
of this proceeding not made parties. Suffice it to say the record has 
been examined with great care, and none of them are in any better 
position to maintain this action than the parties to the record. 

[4] Insurance companies are not classed as public but as private 
corporations. They are not even styled quasi public corporations, 
but a large insurance compàny is a public institution, and, where there 
is no appréhension as to its solvency, a court of equity will consider ail 
the facts as to the relative advantages of a receivership or accounting 
before granting relief of that nature at the suit of individual policy 
holders. Such a court takes ail the facts into considération in deter- 
mining whether to grant such relief which rests largely in cases of 
this nature in the discrétion of the court. Equitable Life Assurance 
Society v.Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682. 

It was insisted on the oral argument that the decree entered would 
preclude the parties and the supporters of the complainants who hâve 
continued to pay and do continue to pay to the end of the full lO-year 
period from recovery at that time on their bonds. This is a miscon- 
struction of the decree. 

The Circuit Court was right, and its decree is affirmed. 



BROTHERS et al. v. CUNNIN6HAM et al.t 

(Circuit Court of Appeals, Elghth Circuit. July 10, 1011.)' 

No. 3,036. 

Appeai, and Eerob (§ 179*)^Peesentation oï Grounds dp Review in Ix)web 
Court— Objections to Evidence. 

Where secondary évidence of titles, in case of loss of the original docu- 
ments and destruction of the records by fire or otherwise, was made ad- 
missible by an act of the Législature, the constitutionality of such act 
will not be considered by an appellate court, where the question was not 
raised by the objection made to the évidence In the trial court, wbfch was 
based on formai grounds only. 

[Ed. Note. — ÎFbr other cases, see Appeal and Error, Cent. Dlg. §§ 1137- 
1140 ; Dec. Dig. § 179.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

*FoT other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexoi 
t Rehearlng denled October 23, 1911, 
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Action at law by Jennie Brothers and Charles h. Brothers against 
Frank J. Cunningham and the Cunningham Land & Improvement 
Company. Judgment for défendants, and plaintiffs bring error. Af- 
firmed. 

Edward P. Johnson (H. L. Dyer, on the brief), for plaintiffs in 
error. 

Charles B. Paris (Arthur L. Oliver, on the brief), for défendants 
in error. 

Before VAN DEVANTER, f^ircuit Judge, and CARLAND and 
POEIvOCK, District Judges. 

PER CURIAM. This is an action in ejectment, brought to recover 
160 acres of land in Pemiscot county, Mo. The facts necessary to 
a décision are : Prior to April 15, 1871, William H. Eriend was the 
owner of the land in controversy. He died February 22, 1876. Plain- 
tifï in error Jennie Brothers is his daughter and sole heir at law. 
The question of fact presented on the record is: Did Friend die 
seised of the land in controversy, or had he theretofore conveyed it? 
Both parties claim title from Friend as the common source — plaintiflf 
in error Jennie Brothers by inheritance ; défendant in error the Cun- 
ningham Land & Improvement Company by purchase. At the trial 
a jury was waived, and the court found as a fact Friend had conveyed 
the land in question on April 15, 1871, to one William J. R. Howard, 
and that by mesne conveyances the title so acquired by Howard had 
passed to défendant the Cunningham Land & Improvement Company. 

The only question of merit presented by the record is the sufficiency 
of the évidence therein found to support the finding made by the 
trial court that Friend, the ancestor of Jennie Brothers, had con- 
veyed the land in question to Howard April 15, 1871 ; for, if so, the 
judgment was right and must be affirmed. 

The fact that the conveyance by Friend to Howard relied upon 
by the défense was lost or destroyed, as were the public records of 
the county, they having been destroyed by fire December 2, 1882, 
themaker of the conveyance being dead, the grantee therein being 
either dead or his whereabouts unknown, and the great lapse of 
time since the making of the alleged conveyance sought to be estab- 
lished on the triai, ail conspired to render certain direct and positive 
proof of the existence of the document sought to be established a 
task of much difficulty. liowever, the record discloses a witness 
by the name of Crenshaw testified he had talked with Friend, the 
maker of the alleged conveyance, after the date of the deed sought 
to be established, who said he had conveyed the land to Howard and 
had received in part payment therefor the horse he was then riding. 
Aside from this évidence there was ofïered in support of the con- 
veyance a certified copy of an abstract of the title to the property, 
prepared at or about the time the conveyance was alleged to hâve 
been made, by one Carlton, a careful, compétent, and skillful ab- 
stractor of titles, which abstract showed the conveyance as claimed 
by the défense. 
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Aside from this évidence the record further discloses défendant, 
the Cunningham Land & Improvement Company, or its grantors, 
had been in possession of tlie property for many years prier to the 
institution of the action against it, asserting ownership thereof and 
paying taxes thereon, and that neither the plaintiff Jennie Brothers 
nor any one under whom she clainied had been in possession thereof 
for more than 30 years. The certified copy of the abstract of title 
offered and received in évidence to estabHsh^the existence of the 
conveyance relied upon by the défense fi-om Friend to Howard was 
offered on two théories : First, that it was the best évidence obtain- 
able under the circumstances of the case, hence compétent at the 
common law; second, that it was made compétent by what is com- 
monly known as the burned record act of the state, approved Feb- 
ruary 27, 1907 (Laws Mo. 1907, p. 271), which provides as foUows: 

"Sec 1. In ail of the countles of this state in whlch, at any tirne heretofore, 
the officiai records aud records affectiug the title to real estate hereiu, shall 
hâve beep by fire, war or other catastrophe, lost, destroyed, or mjured so as to 
hâve become illegible, aud whenever, hereafter, such records of any county, 
or (of) the eity of St. Louis, shall hâve been so lost, destroyed, or injured, 
it shall be the duty of the .ludge of the circuit court of such county and of 
the circuit wherein such county is situated, in conjuuction with the Judges 
of the county court of such county, or, if in the city of St. Louis, the duty of 
the circuit Judges thereof, to examine info the state of such records ; and in 
the event that they flnd any abstracts, copies, or extracts therefrom, exlsting 
after such loss, destruction or injury, and that sald abstracts, copies, minutes 
or extracts were fairly made, hefore such loss, destruction, or injury by any 
person, persons, or corporation in the ordinary and usual course of business, 
and that sald abstracts, copies, minutes or extracts contaln a material and 
substantial part of said records so lost, destroyed or injured as aforesald, the 
said judges shall certify the facts in regard to the loss, destruction or injury 
of such records, and in regard to such abstracts, copies, minutes or extracts 
therefrom, as such facts may be found by them ; and if they are of the 
opinion that such abstracts, minutes, copies and extracts tend to show a con- 
nected cliain of tltles to the lands in such county or eity, they shall file such 
certlflcate, flnding, or opinion with the clerk of the circuit court thereof, 
which certificate shall be slgned by said judges and hâve impressed thereon 
the seal of the county court of such county, or if in the oity of St. Louis, the 
seal of the circuit court thereof ; and, thereupon, said abstracts, minutes, 
copies, and exfracts, or authenticated copies thereof, shall be admissible as 
prima facle évidence in ail courts and places of this state, and in ail courts 
held in this state, and in ail inquiries, wherein the facts shown by such ab- 
stracts, minutes, copies, or extracts may be pertinent. And it shall be the 
duty of the owner, owners. keeper or custodian of such abstracts, minutes, 
copies, or extracts, to furnish to ail persons or corporations so requestlng, 
upon being paid or tendered, the charges and fées hereln provided for, cer- 
tified copies of the sanie or any part thereof. Said certificate to be made 
by such owner, owners, keeper or custodian, shall state that the paper or 
instrument to which it is appended or attached contains a true and correct 
copy of the entries set ont in the said abstracts, minutes, copies, or extracts 
(designating the same by the name of the compiler or mâkér thereof, when 
possible), to which the said flled certificate of the sald circuit judge, or judges 
and county judges relates ■ said certificate shall be slgned by the maker there- 
of and sworn to by hlm before some offlcer who is authorized by the laws of 
this state to take and certify acknowledgments to instruments for the convey- 
ance of real estate. And it shall be tlie duty of the owner, owners, keeper 
or custodian of such abstracts, minutes, copies, or extracts, upon being paid 
or tendered the fées and charges hereln provided for. to produce the same 
in court, and the courts of this state, and the courts held withlu this state 
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inay compel tlie production of the sanie in court by subpœua duces tecum. 
as in otlier cases. In ail cases in which any abstracts, minutes, copies and 
extracts, or copies tlieréof, which are made admissible in évidence under 
the provisions of this act, shall be required to be used in évidence, ail deeds, 
conveyanees, or other instruments appearing thereby to hâve been executed 
by any person or corporation, or in which they appear to hâve .ioined, shall 
(excepc as against any person or corporation in the actual possession of the 
lands described thereiu. at the time of the loss, destruction or injury of the 
said records of such couuty, claimlng title thereto, and except also, as against 
infants and persons of uusound mind. at the time of the trial or inquiry), 
be presumed to bave been duly witnessed, executed and acknowledged, unless 
the contrary appear therein ; and ail sales under powers of attorney, judg- 
ments, decrees or other légal proceedings, shall be presumed to be regulav 
and correct, unless the contrary appear, and any person or corporation al- 
leging any defeet or irregularity in any such conveyance, sale, .iudgment or 
decree. or other légal proceediugs, shall be held bound to prove the same: 
Provided, that nothlng coutalned in this section shall be consfrued to impair 
the effect of said injured, lost or destroyed records as notice. 

"Sec. 2. The certiflcate provided for by the uext preceding section to be 
made and filed by the said .ludges of the circuit court and the judges of the 
couuty court, or by the judges of the circuit court of the dty of St. Louis, 
shall be by the said clerk of the circuit court, entered and spread upon 
the records of the circuit court of the county, the said records of which bave 
been so lost. destroyed or in.1ured. Thereupon, the said clerk of the circuit 
court of such county shall uiake eut froni said circuit court records, and 
transmit to the recorder of deeda of such county a eertifled copy of such 
certiflcate, so made and filed by said judges, and the recorder of deeds shall, 
thereupon, record such certified copy of said certiflcate in the land record 
books of his ofBce. And a eertifled copy of said .ludges" certiflcate under the 
hand and oftlcial seal of the circuit court of such county, shall be received 
in ail of the courts of thls state, and in ail of the courts held withln this 
State, and in ail places and Inquiries withln the state wherein said matters 
and things may be pertinent, as prima facie évidence of the facts and récitals 
set out and contained in said certiflcate of said judges. 

"Sec. 3. In ail cases, and in ail suits, trials and actions, in any of the 
courts of this state, and in any of the courts held In this state, in any pro- 
ceeding relating to, or affiecting title of lands. or any interest therein, or 
any lien or incumbrance thereon, any party to such case, suit, trial or action 
shall be permitted to offer and introduce as évidence therein, and ail of the 
said courts shall receive as compétent évidence thereiu, any abstract of title, 
or land title abstract book, or books which are falr .upon their face, and 
which are shown to bave been made by any person in the usual and ordinary 
coiirse of business, prlor to the loss, injury or destruction of the officiai rec- 
ords, or parts thereof, of the county wherein the lands aflfected by such suit. 
trial or action, lie: Provided, that before such abstract. or land title abstract 
books shall be admissible, the party desiring to offer the same, or hls agent, 
or attorney, shall. orally. In court, or by an affidavit filed lu the cause, state 
under oath, that the originals of the deeds. conveyanees or instruments 
affecting the title, or some part thereof, are lost, destroyed. or so injured as 
to be illegible, or that the said originals are not withiu the power of the 
party to prodnce. and that the record of such deeds, conveyanees and instru- 
ments bas been lost, destroyed or burned." 

Much of the argument ae^ainst the admissibiHty of this évidence 
is devoted to the question of the constitutionaHty of the act, it being 
the contention of the plaintiffs in error the act is violative of that 
provision of the Constitution of the state which prohibits class lég- 
islation. However, a search of the record discloses the objection 
taken to the ab.stract of title was based on the manner of its certifica- 
tion, and not on the ground of the unconstitutionality of the act. 

A comparison of the abstract of title and its certification with 
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tlie act itself leaves no doubt but that it was certified in accordance 
with the provisions of the act. Hence, as the question of the con- 
stitutionality of the act was not directly put in issue by an objection 
based on that ground, it will be unnecessary to give it elaborate con- 
sidération hère. Oxley Stave Co. v. Butler County, 166 U. S. 648, 
17 Sup. Ct. 709, 41 L. Ed. 1149; Sayward v. Denny, 158 U. S. 184, 
15 Sup. Ct. 717, 39 Iv. Ed. 941 ; Browning v. Powers, 142 Mo. 322, 
44 S. W: 224. 

A considération of the entire record leaves no doubt that there 
was substantial évidence to sustain the finding made by the trial court. 

It foUows the judgment is right, and must be affirmed. 



In re OREAR. 

(Circuit Court of Appeals, Eighth Circuit. July 17, 1911.) 

No. 110. 

1. BAKKEUtTCY (§ 395*)— Propebty Passins to Trustée -Exempt Peopeiîtt. 

Uiider Bankruptty Act July 1, 189S, c. 541, f 6a, 30 Stat. 548 (U. S. 
Comp. Sf. 1901, p. 3424), wliioh provides that tlic act sball not affect tlio 
allowânce to ti bankrupt of the exemptions prescrilied by the laws of the 
State, and section 70a, which provides that a trustée shall be vested by 
opération ôf làw with the title «f the banlcnipt, as of the date of adju- 
dleàtiori, "except in so far as it is to property which is exempt," to the 
property therein enumerated, the tîtle to ahy property which was exempt 
at thé date of adjudication does not pass to the trustée, aUd he cauuot 
thereafter become vested with any right therein. 

[Ed. Kbte.^Por other caSeis, ^ee Bahkruptcy, Dec. Dig. § S95.*] 

2. Bankruptct (§ 396*)— Property Passing to Trustée— Dife Insuraxce 

Policies-tMissouri Statute. 

Under Rev. St. Mo. 19D9, § 6944, which provides that any policy of life 
Insurance "expressed to be for the beneflt of the wife of the Insured 
shall inure to her separate benefit independently of the creditors, exec- 
utors and administra tors of the husband," where a policy is made pay- 
able on thè death of the Insured to bis wife by nanie as beneflciary, It 
is one expressed to be for héf beneflt within the meanlng of the statute, 
notwithstanding the fact that by Its terms, as In most modem policies, 
the Insured is given the right to change the beneflciary or to en.ioy cer- 
tain collatéral rights In hls lifetinie in the way of obtainlng loans there- 
on or its surrender value, and such a policy, which was so payable at 
the time of the bankruptey of the insured, whether It be regarded as the 
property of the wife or as exempt property of the husband, did not pass 
to hls trustée, who cannot reeover the same, even though the right of the 
wife may be subsequently extinguished, or though she does not set up 
any clalm thereto. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 396.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Missouri. 

In the matter of Jacob W. Dërr, bankrupt. On pétition by CeJsus 
Orear, trustée, to review an order of the District Court. Pétition dis- 
missed. 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Joseph A. Wright, for Orear, trustée. 
David Goldsmith, for Jacob W. Derr. 

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This is a proceeding upon pétition of 
Celsus Orear, as trustée in bankruptcy, to review and revise an order 
of the District Court of the United States for the Eastern District of 
Missouri. 

January 28, 1908, Derr Bros., a partnership, and Jacob W. Derr 
and Charles C. Derr, composing said firm, were adjudged bankrupts 
by the United States District Court for the Eastern District of Mis- 
souri. March 15, 1908, petitioner, Celsus Orear, was appointed trus- 
tée in the bankruptcy proceedings and qualified as such. There had 
been issued eight policies of insurance for $2,500 each by the North- 
western Mutual Life Insurance Company upon the life of Jacob W. 
Derr which were in force at the time of the adjudication in bank- 
ruptcy. 

One of thèse policies, numbered 656,496, was issued January 27, 
1906, two years before the adjudication of bankruptcy, and was pay- 
able to Myrtle L. Derr, wife of Jacob W. Derr. Varions beneficiaries 
were named in the other policies. The District Court held that none 
of thèse policies passed to the trustée by the adjudication in bank- 
ruptcy. That holding was reversed by this court. In re Orear, 178 
Fed. 632, 102 C. C. A. 78, 30 h. R. A. (N. S.) 990. 

In the opinion the court said : 

"Whether or not pollcy number 656,496, which Is expressed therein to be for 
the benefit of the wife of the insured, is to be regarded as exempt under sec- 
tion 7895, Re\". St. Mo. 1899 (Ann. St. 1906, p. 374&), and whether or not any- 
thiiig lias occurred to avoid an exemption of the poliey under that statute, are 
questions which were not in any nianner presented before the référée or the 
District Court, and hâve not been presented in this court ; so we leave them 
undecided. The United States District Court for the Eastern Division of the 
Eastern District of Mi.ssouri is therefore directed to vacate ita judgment of 
December 19, 1908, reversing the order of the référée made May 2T, 1908. and 
enter a Judgmenf afRrming the same, but without préjudice to the right, if 
any, of the wife of the bankrupt to claim the poliey expressed to be for her 
benefit as an exemption under the state statute before mentioned." 

October 14, 1910, the District Court held that the trustée had no 
interest in the poliey in question and was not entitled thereto, that the 
same was exempt and not subject to the claims of creditors, and or- 
(lered the trustée to make no claim thereto, and the trustée brought 
this proceeding to reverse and review its action. 

The poliey in question by its terms is payable, "Unto Myrtle L. 
Derr, wife of Jacob W. Derr, the insured, of St. Louis in the state 
of Missouri, sUbject to the right of the insured to change the benefi- 
ciary or beneficiaries as hereinafter provided." The poliey contains 
the following: 

"Nomination and Change of Beneflciary. Flfth. The insured may nominate 
a beneficiary or beneficiaries hereunder and may also change any beneiiciary 
or beneficiaries nominated by him or named in the poliey. A beneficiary or 
beneficiaries in succession to be known as contingent beneficiary or benefici- 
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arles may be nominated by the insured or if not nominated'by Min by the ben- 
eflciary or beneflciaries if of lawful ase. Contingent beneficlary or beueflci- 
aries may be changed by the insured or the person or persons nominating 
same." 

The policy also contains the usual modem provisions as to surrender 
value and the negotiating of loans after three years. 
[ 1 ] The bankrupt act provides : 

"Sec. 6. : Exemption of îtanlcrupts.— a. Thts aet shall not affect the allow- 
ance to bankrupts of the exemptions whieh are preseribed by the state laws in 
force at the time, of the fillng of the pétition in the state wherein they hâve 
had thelr'domiellé for the six months or the grenter portion thereof immedl- 
ately préceding fhe iiling of the pétition." 

The same act contains the foUowing: 

"Sec. 70. Tltle to Property.^a. ïhe trustée of the estate of a banUriipt, 
upou bis appointment and qualification, and hls successor or successors, if be 
shall bave one or more, upon bis or tbeir appointment and qualification, shall 
in turn be vested by opération of law with the tltle of the bankrupt, as of the 
date be was ad.1udged a bankrupt, except in so far as it is to property whieh 
is exempt, to ail (1) documents relating to bis property; (2) Interests in pat- 
ents, patentrlghts, coiiyrights and trade-marks ; (3) powers whieh he migbt 
bave exercised for bis own benefit, but not those whieh he mlght bave exer- 
cised for some other person; (4) property transferred by hlro In fraud of bis 
credltors ; (5) property whieh prior to the flling of the pétition be could by 
any means bave transferred or whicb mlght bave been levled upon and sold 
under .ludicial process against hini ; provided, tbat when any bankrupt shall 
bave any Insurance poUcy whieh bas a cash surrender value payable to him- 
self, bis estate, or personal représentatives, he may, within thirty days after 
the cash surrender value bas been ascertalned and stated to the trustée by 
the Company issuing the same, pay or secure to the trustée the sum so ascer- 
talned and stated, and continue to hold, own and carry such policy free froni 
the claims of the credltors participatiug in the distribution of bis estate under 
the bankruptcy proceedings, otherwise the policy shall pass to the trustée as 
ass3ts ; and (6) rlghts of action arlslng upon contracts or from the unlawful 
taking or détention of, or Injury to, bis property." 

Whatever title the trustée takes to any property he takes under the 
last-quoted section. It will be observed that the law by section 6 fully 
recognizes ail exemptions given by the state law, but to avoid ail pos- 
sible doubt by section 70a it expressly excepts ail exempt property 
from the property vested in the trustée. If this property was exempt 
on the date of adjudication, it did not pass to the trustée. Holden v. 
Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018. 

Under the form of policy formerly used it was well settled that the 
rights of a beneficiary in a iife insurance policy vested at the date of 
the issuance of the policy and not at the date of the death of the in- 
sured. Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370; 
Blum v. New York Life Insurance Co., 197 Mo. 513, 95 S. W. 317, 8 
L. R. A. (N. S.) 923. It has, however, for a number of years become 
the practice in such policies to provide that the insured may change the 
beneficiary, thus giving him more control over the policy during his 
lifetime. 

Under substantially ail modem policies the insured has certain val- 
uable rights with référence to loans. or surrender value. In other 
words, the insured has certain rights or benefits as well as the one 
styled the beneficiary. It cannot be said that it is finally settled when 
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the rights of the named beneficiary vest under this modem form oi 
policy. It bas been held that under such policies the rights of the 
named beneficiarv do not vest until the death of the insured. Atlan- 
tic Co. V. Gannon, 179 Mass. 291, 60 N. E. 933. Upon the other hand, 
it has been held that under such a policy the rights of the named bene- 
ficiary vest at the time of the issuance of the policy conditionally and 
subject to be divested bv a change in the beneficiary named made by 
the insured. Wirgman v. Miller, 98 Ky. 620, 33 S. W. 937, 17 Ky. 
Law Rep. 1174. It is not necessary to pass on that question hère. 
From 1879 to 1899, section 5981, Rev. St. 1879, was in force in Mis- 
souri. It read : 

"Any policy of insiirance heretofore or hereafter made by any Insurance 
Company on the life of any person expressed to be for tbe benefit of any mar- 
ried woman whether tbe same be effiected by herself, or by her husband, or by 
any third person in her behalf, shall inine to her separate use and beueflt, and 
that of her chiidren, if any, independently of her husband, and of his cred- 
itors and représentatives, and also independent of such third person effecting 
the same In her behalf, his creditors and représentatives ; and a trustée niay 
be appointed by the circuit court for the county in which such married wouian 
résides, to hold and nianage the interest of any married woman in such policy, 
or the proceeds thereof. In the event of the death of such married woman be- 
fore her husband, the said policy shall inure to the chiidren of such marriage, 
to the exclusion of creditors and executors and administrators of said hus- 
band, any technical words or phrases In the policy to the contrary notwlth- 
Btanding." 

[2] In 1899, and after the introduction of the modem form of poli- 
cies, the Législature of Missouri revised this statute and ever since 
that time it has read as follows : 

"Policy for Benefit of Married Woman. — Any policy of Insurance heretofore 
or hereafter made by any Insurance company on the life of any person, ex- 
pressed to be for the beueflt of the wife of the insured, shall inure to her sep- 
arate benefit, independently of the creditors, executors and administrators of 
the husband ; provided, however, that in the event of the death or divorce- 
meut of the wife before the decease of the husliand, he shall bave the right to 
designate another beneficiary, upon written notice to the company, but such 
notice shall not be efCected, unless endorsed upon the policy by the président 
or vice-président and secretary of the company issuing the policy. But when 
the premiums paid in any year out of the funds or property of the husband 
shall exceed the sum of five hundred dollars, such exemptions from such 
claims shall not apply to so much of said premiums so paid as shall be in ex- 
cess of five hundred dollars, but such excess shall inure to the benefit of his 
■creditors." 

This provision is now known as section 6944 of the Revised Statutes 
of Missouri for 1909, and is the same section referred to in the quoted 
portion of the opinion of this court. It has been declared to be in the 
nature of an exemption statute (Haven v. Home Co., 149 Mo. App. 
291, 130 S. W. 73) ; but it has also been held that when a policy was 
issued during the life of the prior statute, and the right of the benefi- 
ciary became vested, and subsequently the amendment was made au- 
thorizing the change in the name of the beneficiary in cases of divorce- 
ment, this provision was invalid as applied to such policy. Blum v. 
New York Life Insurance Co., 197 Mo. 513, 95 S. W. 317, 8 L. R. 
A. (N. S.) 923. 

Substantialiy three points are relied on by the trustée: 
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First. That, as the policy in question gave to the însured certain 
benefits in his lifetime and authorized him to change the beneficiary 
at his pleasure, the policy was net expressed to be for the benefit of 
the wife of the insured within the meaning of the Missouri statute. 

Second. That, while said Myrtle L,. Derr was the wife of Jacob W. 
Derr at the time of the issuance of the poHcy and so remained until 
after the adjudication of bankruptcy, on October 1, 1908, she secured 
a divorce from said Jacob W. Derr, and that thereby the exemption, 
if any, was lost. 

Third. That the exemption, if any, was personal to Myrtle L. Derr 
and no one but herself could set it up, and, as she has not appeared 
and claimed the exemption, it cannot be considered. 

If the first point should be sustained, it would practically nuUify 
the statute, revised and re-enacted as late as 1899, because, as already 
stated, substantially ail modem policies give the insured the right to 
change the beneficiary and confer upon him a right of surrender and 
to borrow upon the policy. In this particular case the policy had not 
run long enough at the adjudication of bankruptcy for any right of 
surrender or to borrow to hâve accrued and no such right could accrue 
without further lapse of time and further payments of premiums. If 
thèse provisions, which hâve for several years appeared in substan- 
tially every policy, would preclude the opération of this statute, then 
when last enacted it was a mère idle form of words and referred onîy 
to an obsolète kind of policy. 

The primary purpose of such policies is still to insure against death 
and usually for the benefit of those dépendent upon the insured, and 
when a modem policy is made, as in this case, payable upon the death 
of the insured to his wife by name as beneficiary, the fact that the in- 
sured may bave the right to change the beneficiary or enjoy certain 
collatéral rights in his lifetime does not make it any the less a policy 
of insurance made by an insurance company expressed to be for the 
benefit o£ the wife of the insured within the meaning of the statute in 
question, and to hold otherwise would be to hold that the Législature 
of Missouri enacted a statute with référence to a kind of policy no 
longer used. 

The second proposition of the trustée is equally without merit. Sec- 
tion 70a of the bankruptcy act expressly limits the property passing 
to the trustée to the property of the bankrupt as of the date he is 
adjudged a bankrupt, "except in so far as it is to property which is 
exempt." 

This policy by the Missouri statute, if it belonged to the bankrupt 
in any sensé, was declared to inure to the separate benefit of Myrtle 
L. Derr independently of creditors of the husband and was not, there- 
fore, of such a character as to pass to the trustée even if the act did 
not expressly exempt it and if the seventieth section did not expressly 
exclude ail exempt property from the grant to the trustée. The 
trustée could take nothing save as of the date of the adjudication of 
bankruptcy, and he either took this property then or never. What the 
trustée took he obtained under section 70a, and the fact that nine 
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months afterward Mrs. Derr obtained a divorce would not vest in the 
trustée property not covered by the grant to him. 

The Missouri statute, it is true, provides that upon the divorcement 
of the parties the husband may change the beneficiary ; but this right 
was expressly reserved to him when he took the poHcy by its very 
terms. There is nothing to indicate that he has attempted up to this 
tinie to change the beneficiary either under this statute or the power re- 
served in the pohcy. The divorce itself did not operate to change the 
beneficiary. Conn. Mutual Life Insurance Co. v. Schaefer, 94 U. S. 
457, 24 h. Ed. 251. 

It is finally contended that exemption is a personal privilège which 
can only be set up by the party entitled thereto, and as Myrtle L- Derr 
has not appearecl and claimed the policy on her ovi^n behalf it should 
be awârded to the trustée. This involves several errors. 

The trustée is seeking to obtain property the title to which he never 
took. This is not an ordinary claim of exemption. The trustée, it 
is true, is seeking to obtain exempt property ; but the trouble with his 
claim is that he has no title to the property he seeks to hold. 

That of course ends his contention. The property is not only ex- 
empt, but never passed to him and is not his. The statute, while in 
the nature of an exemption law, is more than that. It déclares that 
this property shall inure to the separate benefit of the wife. Ordi- 
nary exemption laws leave the full right and title to the property in 
the debtor. This law déclares that this policy shall inure to the sepa- 
rate benefit of the wife of Jacob W. Derr. 

The trustée dévotes much of his brief and argument to showing how 
large is the interest of Jacob W. Derr in this policy, and then contends 
that, notwithstanding the trustée never took any interest whatever in 
this policy and has no right whatever to it, he can obtain affirmative 
relief as against Jacob W. Derr who has a considérable interest be- 
cause Myrtle L,. Derr has not appeared and set up an exemption in 
her own behalf. The trustée must fail without référence to the ap- 
portionment of the interest between Jacob W. Derr and Myrtle L. 
Derr upon the ground that he asks aftlrmative relief and has no title 
whatever upon which to base his claims. 

The pétition for review is dismissed. 



SOHNITTER V. LAU. 

(Circuit Court of Appeals, Eighth Cirraiit. July 27, 1911.) 

No. 3,509. 

MOETOAGES (§ 597*) — StîlT TO Redeem— Rëleask OF, Equity of Rédemption. 
A letter wrltten by complainaut to défendant, to whom he Iiad as- 
signed a contract for the purchase of liind as security for a loan, statiiiK 
that he could not pay his notes, and that if défendant wanted anythiug 
he would hâve to take the land, was not a sufflcient conveyance or re- 
lease of eomplainant's equity of rédemption under the law of Minnesota, 
and did not estop him from subseqiiently maintainlng a suit to redeem 

•For other cases see same topic & § numbkh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and for an aecounting, wtiere défendant took possession of and used the 
land without foreeloslng his Hon. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1742-1752 ; 
Dec. Dig. § 597.*] 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Suit in equity by Nelson J. L,au against Frank Schnitter. Decree 
for complainant, and défendant appeals. Affirmed. 

Benjamin I. Salinger (Louis H. Salinger, on the brief), for appel- 
lant. 

Stiles W. Burr, for appellee. 

Before SANBORN and SMITH, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. From the facts in this case 
it appears that on January 21, 1891, Nelson J. Lau was the owner of a 
certain land contract for the purchase of 160 acres of land situated in 
the State of Minnesota, for the principal sum of $1,360, $700 of which 
had been paid ; the remaining $660 of principal was payable in four 
annual installments, with interest. On said date he borrowed of 
Frank Schnitter, appellant, and one Conrad Meis, doing business as 
partners under the firm name of Meis & Schnitter, the sum of $500, 
for the payment of which he executed to them his promissory notes 
of that date for $300 and $200, due respectively October 25 and No- 
vember 25, 1891. To secure the payment of said notes he executed a 
chattel mortgage upon the crops thereafter to be raised on said land, 
and aiso executed to them an assignment of said land contract. There 
was at that time but about 30 acres of land broken and under cultiva- 
tion. On account of a crop failure for that year, Lau realized from 
the crop but $21.60, which he paid upon his notes. He then removed 
from the state of Minnesota, abandoning the occupation and posses- 
sion of said land. Meis & Schnitter subsequently dissolved partner- 
ship, and Meis assigned his interest in the notes and land contract to 
Schnitter. After the notes became due, Schnitter wrote to Mr. Lau, 
about January, 1892, relative to their payment, and received from Lau 
a letter, which he testified was destroyed, and in which he testified Lau 
stated that he could not pay the $500; that if they wanted anything 
they would bave to take the land. In 1893 Schnitter went into posses- 
sion of said land by tenants and has since occupied the same, paid the 
balance due upon the land contract, and upon his final payment re- 
ceived a deed from the grantor. Schnitter has paid the taxes upon 
the land, broken it up, and cultivated it since. 

Nothing more was heard from Lau until about April 18, 1895, when 
Lau wrote to Schnitter, in efïect and substance demanding a convey- 
ance of the land and an aecounting for the rents. Correspondence 
was had between Schnitter and Lau, relative to the adjustment of the 
mattcr. Nothing resulted theref rom until Lau commenced this action 
to redeem said land and for an aecounting of the rents and profits. 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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By the decree of the Circuit Court if was fourid that Lau was en- 
titled to the relief asked, an accounting was had, and a decree entered 
that, upon the payment by Lau to Schnitter of the amount f ound due 
in said accounting, Schnitter should convey the land to Lau. From 
the decree Schnitter has appealed. 

Appellant claims : 

(1) That the letter of Lau, of January, 1892, in which he stated 
that he could not pay the $500, and if they wanted anything they 
would hâve to take the land, was in légal eftect a conveyance or re- 
linquishment of his equity of rédemption. 

(2) That the action is barred by the statute of limitations. 

(3) That appellee is guilty of lâches. 

(4) That under the facts shown he should be estopped from now 
claiming the land. 

That the assignment of the contract to Meis & Schnitter was as se- 
curity for the payment of the two notes of $300 and $200, respec- 
tively, and that the relation between the parties was that of mortgagor 
and mortgagee is beyond dispute. 

In Peugh V. Davis, 96 U. S. 332-337, 24 L. Ed. 775, it is said: 
"A subséquent release of the equity of redemptiou inay undoubtedly be made 
to tlie mortgagee. There is notlilng lu the pollcy of the law which forbids the 
transfer to him of the debtor's interest. * * * Without clting the authori- 
ties, It may be stated as conclusions from theni that a release to the mortgagee 
will not be inferred from equivocal circumstances and loose expressions. It 
must appear by a writing importing In terms a transfer of the mortgagor's in- 
terest, or such facts must be shown as will operate to estop him from assert- 
ing any interest In tlie premlses." 

In Niggeler v. Maurin, 34 Minn. 118, 24 N. W. 369, it was said 
that plaintiff's interest as mortgagor could only be divested or barred 
by release properly executed, unless the circumstances constitute équi- 
table estoppel. 

In Marshall v. Thompson,. 39 Minn. 137, 39 N. W. 309, it was said: 
"Though a mortgagee may purchase the equity of rédemption, yet, wheu tlie 
relation of mortgagor and mortgagee is once established, the court scrutiuiy.fv 
with great jealousy the acquisition of the equity of rédemption by the mort- 
gagee in any other way than regular foreclosure." 

In this case we do not think the loose expression contained in the 
letter referred to, that Lau could not pay the $500 and if they wanted 
anything they would hâve to take the land, constituted a release or 
conveyance of the equity of rédemption. It was a statement in cf- 
fect that he could not make payment and they would hâve to obtain 
payment out of the land by foreclosure. 

The évidence does not disclose a state of facts which would war- 
rant the doctrine of équitable estoppel. Schnitter, it is true, went 
into possession of the land as mortgagee, and broke and cultivated the 
same from 1893 until the bringing of this action in 1903. No build- 
ings or other improvements were placed upon the land. The court, 
in its accoimting and decree, credited Schnitter with the amount due 
from Lau, with the amounts paid upon the contract, taxes, etc., and 
interest thereon, and charged him with the net profits from the land, 
thus doing justice between the parties. The land in question being 
in Minnesota, the right of rédemption is governed by the iaw of that 
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State. The Suprême Court of that 'state, in Bradley v. Norris, 63 
Minn. 156, 65 N. W. 357, and Backus v. Burke, 63 Minn. 272, 65 N. 
W. 459, construing the statute laws of that state, held that the right 
of rédemption existed during the period of 15 years. 

The évidence does not show such lâches on the part of plaintiff as 
to deprive him of the right to recover, Broatch v. Boysen, 175 Fed. 
702-707, and cases there cited. 

The decree is affirmed. 



WHEBLER et al. v. JAMES. 

SAME V. MURBAT. 

(Circuit Court, E. D. New York. August 5, 1911.) 

Patents (§ 328*) — Validity — Claims Bboadee than Invention— Carburet- 

ERS. 

In the Sehebler patent, Nb. 806,434, for a carbureter, whlle the spéci- 
fication and drawings may disclose a patentable invention, claims 1, 2, 
and 3 are invalid. as broader than the actual Invention so disclosed and 
in view of the prier art. 

In Equity. Suit by Frank H. Wheeler and George M. Sehebler, do- 
ing business as Wheeler & Sehebler, a partnership, against William 
James, trading as Generator Valve Company, and same against John 
A. Murray, trading as Monarch Valve Company. On final hearing. 
Decrees for défendants. 

Kerr, Page, Cooper & Hayward (Drury W. Cooper, of counsel), 
for complainants. 

Henry D. Williams, for défendants. 

CHATFIELD, District Judge. The complainants hâve brought 
action against two défendants who are making and selling car- 
bureters containing the same éléments as are described in complain- 
ant's Sehebler patent. No. 806,434, issued December 5, 1905, upon 
an application filed October 30, 1903. The défendants' carbureters 
are both almost exact copies of the patented device, and no question 
of infringement, apart from that of validity, exists as the record 
now stands. The complainant was allowed four claims, of which 
three must be considered herein ; the fourth claim being merely as to 
a form of throttle valve, which has no bearing. Claims 1, 2, and 
3 are as follows: 

"1. A carbureter conslsting of a main caslng having an air-passage there- 
through with an induction-opening and an eductlon-opening, an air-iulet struc- 
ture, a throttlevalve structure, and means for securing either of said struc- 
tures to either the induction or eduction openings. 

"2, A carbureter conslsting of a main caslng liavlng an air-passage there- 
through with an induction-opening and an eductlon-opening, and an alr-ln- 
let structure provided with a yielding check-plate normally obstructing the 
passage therethrough. 

"3. A carbureter consistlng of a main caslng having an air-passage there- 
through with an induction-opening and an eductlon-opening, an alr-inlet struc- 
ture provided with a yielding check-plate normally obstructing the passage 

•For other cases see same topic & § numeee in Dec. & Ain. Digs. 1907 to date, & Eep'r Indexes 
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tlieretlirough, a throttle-valve structure, and nieans for securîng the Met 
structure and the throttle-valve structure to either the Induction or eductlon 
openings." 

The interchangeable feature shown in claims 1 and 3 is claimed not 
to be infringed by one of the défendants (Mtirray) who uses différent 
size screws for the attachments at the opposite sides of his carbureter, 
thus vohmtarily doing away with the possibility of exchanging the 
point of attaching those parts to fit différent positions of the engine. 
But it appears that, if the patent be vaHd and the défendants' struc- 
tures infringe claims 1 and 2, they (or either of them) cannot escape 
the charge of infringement of claims 1 and 3 by some purely mechani- 
cal variation which interfères with the full benefit of the complète 
device. He cannot contend that he does not infringe because he does 
not seek every advantageous use that an infringing structure or the 
patent itself may be capable of, and which would be available by a 
purely mechanical altération of the size of screw. Hence the validity 
of ail thèse claims must be considered. 

Upon final hearing the défendants hâve introduced a large number 
of patents in addition to those presented upon the argument for a 
preliminary injunction under claim 1 (which was denied). They 
endeavor to show that the claims of the Schebler patent, Nos. 1, 
2, and 3, are so gênerai in their language as to be anticipated, and 
hence invalid, or that, if the Schebler patent be limited to the matters 
as to which the possibility of invention existed as shown by the 
spécifications and drawings of the patent, the complainant cannot 
recover because of his attempt to claim broad ideas, old in the art, 
and only generally fitting the drawings and spécifications, which show 
such a limited form or combination of éléments that the discovery 
should hâve been confined to an exact statement of the device. The 
gênerai ideas of a basic patent were not (and should not hâve been 
claimed as) the invention of the patentée. 

The patents of the prior art are so many in number, and their 
ideas dépend so much upon the particular method of construction or 
control, that, aside from the gênerai language contained in the Scheb- 
ler claims, they, in most instances, are easily dismissed from considér- 
ation. Many of them hâve been discussed on the application for 
preliminary injunction. The development of a carbureter for au- 
tomobiles was accomplished in a very short time, owing to the rapid 
growth and spread of the automobile industry at just about the 
period when Schebler applied for his patent. A number of patents 
cited by the défendants were applied for within the same six months 
in which Schebler attempts to show that he was working on his in- 
vention, and just prior to the time when he filed his own applica- 
tion. So many individuals were working at the same idea and along 
somewhat similar lines that it is impossible to entirely dismiss Scheb- 
ler's claim of being the first inventor by saying that in the présence 
of so much proof his testimony as to priority must be absolute in 
order to be convincing. It is impossible to deny Schebler's priority 
of invention, if his testimony does show that he, even by a short 
time, reached a patentable idea, in such a way as to niake others, who 
180 F.— 57 



898 189 FEDERAL REPORTER 

soon âfter perfected devices which might teach' the Schebler inven- 
tion, subséquent or nonavailable as citations against him. The patents 
cited show that a number of inventors had appreciated the desirability 
of using a single casing or structure with a float-feed, thus bringing 
the immédiate supply of fuel, in small quantity, close to the engine 
and mixing chamber, but remote from the gênerai tank of the auto- 
mobile. The stability of level and added safety furnished thereby 
was developed by Le Blon, No. 685,993, of November 5, 1901, and 
by Schebler himself, No. 711,005, of October 14, 1902, in the use 
of a bowl-shaped casing, which gave much greater simplicity and 
compactness. In this earlier patent Schebler also disclosed the idea 
of a tube or air-passage through'the bowl, which should act as a 
mixing chamber, into which the valve or spraying device would 
directly enter. Schebler also disclosed in that patent the advantage 
of locating the nozzle or spray at approximately the center of the 
bowl, and of having the air pipe pass through this center portion 
while terminating at opposite arid differing points of the exterior. 
The eaflier Schebler patent (as well as that of Inman, No. 633,320, 
September 19, 1899, Baker, No. 291,128, January 1, 1884, Bâtes, 
No. 660,482, October 23, 1900, and others cited) show a symmetrical 
structure which could be reversed as a matter of course. Other 
patents such as Bollee, No. 584.666, Tune 15, 1897, Bâtes (supra), 
Dawson, No. 668,953, February 26, 1901, Inman, No. 700,777, May 
27, 1902, Frenay, No. 24,974, March 20, 1902 (British), show the 
same sized connection for inlet and outlet of the air and mixture, 
thus allowing for reversai of direction of the flow without affecting 
opération. But symmetry doés not mean reversibility in the sensé 
of gaining advantage by the change of direction, nor do any of thèse 
patents (except Schebler's own earlier patent to some extent) show 
an appréciation of the gain in providing for the change of connection 
without reversing the carbureter. Nor do thèse patents teach or 
disclose this advantage so as to invalidate the claim thereof by Scheb- 
ler in his second patent. Hence, the first and third claims of the 
patent in suit would seem to be valid except in so far as they are 
open to the objections raised because of the wide scope and gênerai 
character of the language used therein. The idea of automatically 
controlling the supply of mixture according to the demands of the 
engine has been the source of much invention. Many of the patents 
cited, such as Rolfson, No. 509,828, November 28, 1893, Davis, No. 
583,982, June 8, 1897, Bollee (supra), Dawson (supra), Krastin, No. 
687,840, December 3, 1901, Johnson, No. 4,064, December 21, 1901 
(British), regulate the flow of oil or gasoline by a valve control which 
varies to meet the demand for mixture. Others, such as Krebs, No. 
734,421, July 21, 1903, and Pidgeon, No. 8,930, January 8, 1903 
(British), recognize the idea of increasing or diminishing the quanti- 
ty of mixture by providing for the inlet of a greater amount of air 
to be acted upon by the vapor stipplied in the mixing chamber, and 
hâve an inlet and outlet structure for the control of air and mixture, 
but neither of them teaches or shows a single air-passage which of 
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itself allows for a varying quantity of air into the mixing chamber 
so as to thereby control the suction of oil and the volume of mixture. 
Pidgeon says the additional "air, partly by diluting that which passes 
through the carbureter, and partly by reducing the suck in the car- 
bureter, can be so proportioned as to automatically keep the mixture 
approximately correct for ail speeds." Krebs says that by bis inven- 
tion "the admission of air is varied" by letting in additional air 
through another inlet, and that by this means "the composition of the 
explosive mixture is kept constant." Thus Krebs and Pidgeon hâve 
the idea worked out in the Schebler carbureter, so far as the reason 
for the structure is concerned, and express this idea more nearly 
than Schebler, who says he wishes to provide means for "automatical- 
ly varying the proportions and the character of the mixture" by in- 
creasing the size of the air inlet at high speed "so that the mixture 
produced will be less rich." Thus Schebler (while .stating exact ap- 
pHcation and proper use of the parts of his carbureter) evidently did 
not appreciate or carefully state the resuit of his correct and practical 
theory, and it becomes less difficult to see why the language of his 
claims is so vague and actually defeats his attempt to "distinctly claim 
and particularly point out the improvement or combination" (R. S. 
4888) which he did invent. A number of the patents cited apply beat 
as well as régulation to the air, the oil, or the mixture, but thèse 
patents do not anticipate the idea of Schebler, nor does the fact that 
in one type outside beat is also used by Schebler throw any light on 
the issue. 

The form of air inlet and also the u.se of a throttle valve as de- 
scribed and applied by Schebler are old and several of the patents 
cited, such as Bâtes (supra), Frenay, British (supra), show an air- 
passage which fulfills the purpose of the air-passage which Schebler 
carries through his casing, but none of thèse suggests the form of 
Schebler with the advantages of the compact, symmetrical, and prac- 
tical structure which he gains thereby, and for which he seems able 
to claim invention. The benefit of attachment at the side and top 
(or at points in différent horizontal and vertical planes) is also new in 
Schebler, although (as bas been pointed out) some of the symmetrical 
or réversible structures of the other patent could be used in that 
way by forced mechanical change. This idea is plainly claimed by 
Schebler, and seems to be sufficiently a part of his original idea in 
making a compact and variable carbureter, to be allowed as invention. 
At this point it may be well to consider the date of invention by 
Schebler and the dates of application for other patents, such as Krebs, 
who followed closely on Pidgeon. 

The testimony shows that on July 1, 1903, Schebler assigned his 
earlier patent and agreed to assign improvements made after that 
date. Other testimony would indicate that Schebler had perfected 
the idea of the patent in suit before that time, and that his application 
for this patent in October of that year was, therefore, within his 
rights. He would seem to be thus able to claim invention before the 
issuance of the Krebs patent, but not before the Krebs application. 
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No interférence proceeding was possible, and Schebler was granted 
his claims with the Krebs patent actually issued. Thus Schebler is en- 
titled to claim as invention what may be valid in the light of disclosure 
by Krebs (and still more so as to Pidgeon), but the action of the 
Patent Office in limiting Schebler to a casing with an "air-passage 
therethrough" shows that Schebler cannot maintain the position of 
inventor of the broad principle of controlling opération by regulating 
the entrance of air alone. The Schebler carbureter proved practical 
and convenient. Its sales hâve been large and began immediately, 
and this is some évidence in support of the patent as issued. Potts 
V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. 

It would therefore seem that, viewing the patents of the prior 
art from this examination, Schebler had a patentable idea with réf- 
érence to the combination of a more or less spherical bowl as a 
casing, the conduction of air by a continuons air-passage (inside the 
casing), from the entrance of that passage to the point where it 
leaves the casing, in such manner as to inject into the air tube the 
gasoline or other fluid from a small supply regulated by a float 
valve, by such means and at such a point as to increase or diminish 
the supply of gasoline, and also the quantity of air, solely through the 
demand upon or suction of the mixture by the engine, this latter 
demand depending upon speed or other conditions which hâve to be 
met, but which need not be examined as to cause. Schebler also 
seems to hâve discovered the possibility of adjusting the supply of 
air in the manner described (by the use of the inlet which he em- 
ploys) and of controlling the quantity of mixture by the effect of the 
suction (resulting from the use of a throttle valve) upon the pressure 
within the carbureter (with an automatic régulation of the flow of 
gasoline from the effect of that pressure) ail combined in one structure. 
But Schebler did not attempt to limit his claims merely to the applica- 
tion of thèse principles (which can separately be found in one 
or another of the prior patents), nor does he seem to hâve tried 
to patent the particular device or combination of devices constituting 
his style of carbureter, as indicated by his drawings and spécifica- 
tions, and thus to make patentable use of the principles well known, 
so far as cause and effect are concerned, in similar patents. He 
showed by his drawings and spécifications that his invention was of 
this nature. When he reached the point of stating his claims, after 
more or less correspondence with the Patent Office, he stated that 
his invention consisted in the discovery of the broad ideas shown in 
a number of patents, and he failed to limit whatever invention he 
may hâve made, or whatever ideas he may bave reached, to the im- 
provements in the structure which he describes in the spécifications 
and drawings. In his spécifications he says: 

"In tbe construction of automobiles of tlie gas-eugine type a carbureter is 
an essential élément ; and the object of my présent invention is to provide 
an efficient carbureter of the type shown in my patent No. 711,005, which is 
exceedingly compact and the parts of which may be réarrangea with rela- 
tion to each other in order to adapt the apparatus for use in différent types 
of machines." 
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Also: 



"A further ob.lect of my Invention Is to provide means for automatically 
varying the proportions and the character of the mixture produced and to 
provide such Improvements in détails of construction as are hereinafter 
polnted Dut." 

But, when he sets forth what he claims, he does not specify a 
float-feed nor a bowl casing. He provides for no gasoline nozzle or 
supply at ail, much less one located at the center of the bowl and 
in the air-passage. He describes the basic claim of a compact car- 
bureter with a régulation of the supply and mixture by the inlet and 
outlet, and couples this broad idea with those of the air-passage 
"therethrough," and with interchangeable attachments; but eveji 
thèse are not differentiated from the opposite sides of a merely sym- 
metrical structure, nor described as being at the ends of an L^shaped 
passage. He does not refer to the spécifications and drawings, nor 
suggest that his distinct claim is an improvement of the type described 
or a combination of the éléments specifîed as making up his structure. 
In short, he merely adds to his earlier patent the inlet and throttle 
valve, with the interchangeable character of the parts. Can. such 
claims be held valid? 

The inlet and throttle valve were not new except in his particular 
combination. The interchangeability is not infringed by the défend- 
ant Murray, and was not patentable except as applied to the par- 
ticular device or combination vvhich Schebler describes in his spécifica- 
tions, 80 as to accomplish a definite benefit. If he had claimed a 
combination of old parts in such a way that a new method was in- 
volved, then he might claim the method as a resuit of the use of 
those or any équivalent parts. But Schebler does not seek to do 
this. He has tried to claim as invention the gênerai idea of a car- 
bureter of any type (although his type was plainly taught in his 
earlier patent) with the ideas patented by Krebs and Pidgeon (to 
say nothing of Dawson and Krastin), and to protect this wide basic 
proposition by adding interchangeability. Did he thereby get a valid 
patent even for the idea of interchangeability? It seems impossible 
to so hold. The détails of the drawings and spécifications are not even 
alleged to be invented by him. He has stated them as premises, and 
they might hâve been invented by any one. He then claims, not thèse 
parts or their method of use or their combination, but, on the other 
hand, gênerai ideas which were unpatentable, and claims which would 
be infringed by many devices patented long before. Apparently such 
claims should hâve been refused by the Patent Office. He should 
hâve been compelled to state what he described, and what he really 
seems to hâve invented and intended. He cannot now be heard to 
say that his broad claims are really limited and explained. by the 
drawings and spécifications which are not by référence or description 
made a part thereof . 

From another point of view, he seems to try to claim the idea that 
a carbureter can be successfully made out of nothing but a casing, 
an air-passage, with inlet and outlet structures (to regulate air at 
the inlet and mixture at the outlet), and with thèse structures re- 
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versible. He throws away the bowl idea, the float-feed, and the 
gasoline nozzle. Siich a device would not be a carbureter at ail if 
limited to thèse parts, and without a gasoline supply. On the other 
hand, if it be taken that Schebler claimed to hâve invented the method 
of opération or idea that a carbureter could be made of nothing but 
thèse parts, then his earlier patent had already shown the same struc- 
ture with less parts and probably less availability. The later patent 
showed merely that a better carbureter could be made of the early 
device with additional parts, and the successful mercantile carbureter 
is an improvement or a device made out of the old by the added 
attachments. It is not a new gênerai invention of the ideas indicated 
by Schebler's claims. 

The scope of a claim is set forth in White v. Dunbar, 119 U. S. 
51, 7 Sup. Ct. 12, 30 L. Ed. 303, in which it is held that the context 
— i. e., the spécifications — "may be resorted to for better understand- 
ing the meaning of the claim, but not for the purpose of changing 
it and making it différent from what it is." This patent is not like 
those in McCarty v. Railroad Co., 160 U. S. 110, 16 Sup. Ct. 240, 
40 Iv. Ed. 358, or U. S. Repair & Guaranty Co. v. Assyrian Asphalt 
Co., 183 U. S. 591, 22 Sup. Ct. 87, 46 L. Ed. 342, where the claims 
were narrower than the spécifications, and an attempt was made to 
show that the patentée had really invented everything covered by 
the spécifications. In thèse ca.ses the court held that infringement of 
the claims could not be found because of infringement of the ideas 
which they had been intended to cover. The case of Evans v. Eaton, 
7 Wheat. 356, 5 L. Ed. 472, is more nearly in point. As, also, Con- 
solidated Bunging Apparatus Co. v. Metropolitan Brewing Co., 60 
Fed. 93, 8 C. C. A. 485, Excelsior Needle Co. v. Morse-Keefer Cycle- 
Supply Co., 101 Fed. 448, 41 C. C. A. 448, and Edison v. American 
Mutoscope Ce, 114 Fed. 926, 52 C. C. A. 546. In thèse cases it 
was held that a patentée could not after using broad claims show that 
a narrower construction was meant or could be surmised from the 
spécifications, nor could the court work out the real invention so as 
to define the inventor's meaning as he should hâve stated it. See, 
also, Walker on Patents, p. 170, par. 181, and 2 Robinson on Patents, 
pp. 139, 140. 

A reissue would seem to be necessary before Schebler can prove 
infringement of any valid claim, and, as the case stands, the défend- 
ants should hâve decrees. 



GRAFF, WASHBOURXK & DUNN v. WEBSTER et al. 

(Circuit Court, E. 1). New Yorlc. July 26, 1911.) 

1. Patents (§ 252*) — Infringfment — Designs. 

Whetlier a design Infriiifies a design i)atent cannot be determined 
solely by loolving to tlie éléments or the détails in carrying out tlie parts 
of tlie design, but tlie test is whether or not the person desiring to obtain 



*For other cases see &ame topic & g NUMEiiiiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an article bearing tlie original design would be deceived or induced t'o 
purehase tbe imitation because of its siinilarity. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 394-396; Dec. 
Dig. § 252.*] 

2. Patents (§ 252*)— Infbingement^Design. 

Infringenieut of a patent for a design for silver plates, dlshes, etc., Is 
not avoided by piereing the border of tlie plate or disU in certain parts 
of the pattern, wblcli vvas a well-known décorative means, wliere tbe 
patented design would apply as well wbether pierced or not, and wbere 
the patentée also in practice used such piertings. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ :i94r-39G ; Dec. 
Dig. § 252.*] 

3. Patents (§ 173*) — Designs— Double Patenting. 

An Inventer niay patent a coniponent détail of a design, and at tbe 
same time an arrangement of that design with tbe addition of a particu- 
lar style of chasing, witbout either patent being open to attack as invalid 
for double patenting. 

[Ed. Note. — For other cases, see Patents, Doc. Dig. § 173.*] 

4. Patents (§ 328*) — Validity and Infeinoeme.n-t— Design for Silvekware. 

The Graff design patents, No. 39,992, for a design for silver ])lates. 
dishes, etc., and No. 40,009. for a détail of a border section of the same 
design,' do not show a case of double patenting, nor Is either Invalid as 
not thé Invention of the patentée ; both also hcld Inf ringed. 

In Equity. Suit by Graff, Washbourne & Dunn against Frederick 
H. Webster and Hawley T. Webster. Decree for complainant. 

Philipp, Sawyer, Rice & Kennedy (C. J. Sawyer, of counsel), for 
complainant. 

Nicholas M. Goodlett, Jr., for défendants. 

CHATFIELD, J. The complainant is an extensive manufacturer 
of solid silverware, while the défendants hâve a large factory pro- 
ducing principally plated silver. This action has to do with two de- 
sign patents, for which applications were filed at the same time, but 
which were issued a few days apart, for reasons which hâve nothing to 
do with this case. 

It appears from the testimony that late in the spring of the year 
1907 Mr. Graff, président of the complainant company, learned of a 
demand for a design for solid silver dishes, which would furnish an 
attractive and handsome séries of articles without using high relief 
and the elaborate engraving of patterns previously produced by the 
complainant. A flat pattern known as the ''French design," and which 
has been applied to plates, platters, compotes, and varions other dishes, 
was produced vi^ithin the next few months. The process of produc- 
tion seems to hâve been to make a sketch of the gênerai outlines anc> 
parts of the design, then to model this in some plastic material which 
would show the proportions and relations of the détails, and, after 
the modeling indicated a satisfactory resuit, to proceed with the mak- 
ing of dies for the actual stamping and cutting of the silver. The 
making of this particular design was proceeded with in secrecy until 
it was placed upon the market, and it was then treated as the private 
property of the complainant until the. year 1909, when the defend- 

•For other cases see same topic & § numbek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ants, havîng observed the popularity of this French design, and aiso 
believing that it could be reproduced in plated silver, prepared certain 
articles which were copies of the complainant's solid silver articles 
of the same sort, with this so-called French design. An intimation of 
this copying reaching the complainant's ears and two years not having 
elapsed since the design was first conceived of , Mr. Grafï applied for 
the design patent referred to. 

One phase of the case can be disposed of upon the preceding state- 
ment. No claim of unfair compétition enters into the case. The use 
of the design in solid silver was not of such a nature, nor had it been 
se well recognized by the public, that any question of déception or 
substitution for the complainant's article would be involved in mak- 
ing a plated article of a similar sort, nor had any trade-mark rights 
been acquired. The complainant therefore sought to protect itself 
in the only way open to it; that is, by patenting the design. Upon 
learning of this action, the défendants decided that they did not de- 
sire to copy the design of another party when the issuance of a pat- 
ent showed that they did not hâve the right to use it, and they also 
wished to avoid the possibility of an infringement suit. The défend- 
ants therefore deliberately, after consultation with their advisor, had 
made up the design now used by them, which was subsequently pat- 
ented by their designer, and which has been applied to plates, platters, 
and dishes throughout the same gênerai class of work as was already 
upon the market in solid silver but with the complainant's design. 
The testimony shows plainly that the complainant's design was made 
up of many old ideas and methods of ornamentation. Designers such 
as Graff and his employé, Saunders, were cognizant of tlie gênerai 
use of scrolls, leaves, festoons, garlands, flowers, and piercings, either 
in parallel lines or in concentric circles. It was also old to use thèse 
éléments in such combinations that they could be reproduced around 
the rim or edge of a plate or dish, and, when so used, it was well 
known in the art that some Connecting design or member of the combi- 
nation would be necessary if the separate parts of the design did not 
entirely fill the space desired to be decorated. Further, it appears 
that each designer has certain individual characteristics, and that a 
tendency to use certain curves or direction of turn in scrolls, certain 
shapes of leaves in festoons or garlands, and definite Systems of shad- 
ing or modeling will be présent in the work of each designer or mod- 
eler, and that a mère change because of this personal peculiarity in 
the niethod of carrying out the design is not always a change in the 
design itself, if the appearance and effects are substantially the same. 
The défendants, knowing thèse facts, made their design f rom éléments 
that could be used by any one, but endeavored to combine them in 
such a way that they would be free from the charge of having pro- 
duced a design like that protected by the patent, but yet so that the 
pattern would be salable in a plated or cheaper product to serve the 
identical purpose and meet the fancy or taste of the purchasers who 
would be attracted by the French design of the complainant, and who 
might appreciate the ability to secure it at a lesser price, at a sacrifice 
of the Personal satisfaction or vanity involved in possessing it in solid 
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silver. The complainant from this also allèges that the sale of the 
solid silver articles is hindered or defeated by the idea of intending 
purchasers that they do not désire a pattern in solid ware that can be 
obtained by others in plated silver. 

[1] Hence, to détermine whether a design infringes a design pat- 
ent, we cannot look solely to the éléments nor the détails in carrying 
out the parts of the design, but the test, somewhat like that applied in 
the case of unfair compétition, is whether or not the person desiring 
to obtain an article bearing the original design would be deceived or 
induced to purchase the imitation because of its similarity, and 
whether there is likelihood of users or casual observers not noticing 
the distinction. Or, again, whether purchasers, not having in mind 
the détails of the design, but having their attention called to either the 
original or the imitation, would fail to carry away those détails in 
their memory, and having been pleased with the gênerai appearance 
would, upon seeing the similar pattern, conclude that the plated ware 
or the imitation design, of a generally similar appearance and at a 
cheaper price, was a copy of the solid pattern. Hutter v. Broome (C. 
C.) 114 Fed. 655 ; Gorham Mfg. Co. v. White, 14 Wall. 511, 20 L. Ed. 
731. 

The testimony of experts or of ordinary witnesses as to their opin- 
ion of the likelihood of déception may be some guide in furnishing 
statements as to the points of similarity which must be compared by 
the court. But the détermination as a matter of law that one design 
is so near like another patented design that it constitutes an infringe- 
ment of the latter, must be passed upon by the court, and it would be 
more helpful to hâve the testimony of the experts confined to the vari- 
ons éléments or détails which would make for or against déception, 
rather than to merely state their conclusions as to what the court 
should décide. Hence many of the questions in the présent record can 
be used by the court, but cannot be taken in the précise form in which 
the answer is stated. A comparison of two designs does not produce 
entirely the same resuit as a comparison of two dishes, one solid and 
one plated, and the customers or the public who are to be considered 
customers must deal with the dishes upon which the design is used, 
while the court bas to pass upon the information disclosed by the pat- 
ent containing drawings and spécifications of the design. But it can 
also consider that information as exemplified by the spécifie objects 
constructed after the patent or in alleged violation thereof . 

In accordance with the ruling of the Patent Office and the décision 
of the courts (such as Dobson v. Dornan, 118 U. S. 10, 6 Sup. Ct. 
946, 30 L.Ed. 63; Cheney Bros. v. Weinreb, 157 Ofif. Gaz. Pat. Off. 
1002), design patents no longer attempt to describe in literary par- 
lance the effect of the ocular sensation conveyed by the drawings, and 
the court in the présent instance must limit the scope of the complain- 
ant's design patent to the discovery or teaching shown in the patent, 
and must examine the exhibits; that is, the silver dishes themselves, 
with this fact in mind. 

[2] The testimony of the complainant's witnesses bas pointed out 
that the use of a border, flat, richly ornamented, and yet conveying the 
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impression of a light, attractive design, has been niade particularly 
effective by the use of the piercings which were already well known 
as a décorative means both in porcelain and metals, in ail kinds of de- 
signs, including borders. The complainant's design patent does not 
mention in the spécifications anything about piercings. The draw- 
ings are not consistently exclusive of a smooth flat surface, instead 
of a pierced section, nor do they satisfactorily indicate that the com- 
plainant intentionally endeavored to describe and retain to its own 
advantage both the method of piercing and of using instead depressed 
or raised flat surfaces. The design, therefore, as disclosed by the pat- 
ent, has to do with an arrangement of Unes or parts (some of which 
might be perforated or might hâve solid smooth surfaces, instead of 
perforations). In practice the complainant has alvvays used piercings, 
and the défendants as well (both in the original copy, which was 
discontinued, and in the new design which was made up to serve the 
purpose) use nothing except what has been considered as a pierced 
border. It would seem that either customers or casual observers 
would carry in their minds an openwork pierced design as a distin- 
guishing élément, in connection with the idea of a silver or metallic 
substance which such a plate would suggest to them. To say, there- 
fore, that the défendants' design does not infringe because they merely 
use the same form of the design which the complainant uses, would 
be like holding that an engine patent could not be infringed because 
both the patentée and the alleged infringer confined the use of that 
engine to a motor boat, when according to the patent it might be ap- 
plicable for a number of other purposes. 

The court must conclude, therefore, on this point, that if the use 
which the défendants make of the design is an infringement of the 
■design, whether pierced or not, they cannot escape because their use 
is exactly the same as that of the complainant, and because the com- 
plainant in describing its patent made it possible to give the design a 
'double significance, and in eiïect to cover two distinct styles, in reality 
alike in every détail except the piercing, which was not new and which 
could be used on any design, even if thereby it were made so attractive 
as to be more readily salable. 

The défendants also suggest that, as has been indicated, their com- 
pleted dish, with their design applied, may resemble in gênerai appear- 
ance the complainant's completed dish with the complainant's design 
applied, but that their design does not resemble the complainant's 
printed design as shown in the patent. Soehner v. Favorite Stove & 
Range Co., 84 Fed. 182, 28 C. C. A. 317. This is but another form 
of presenting the same argument which has just been considered. 
The court must look to the form allowed by the Patent Office for the 
teaching of the patent, but within a legitimate application of that pat- 
ent, and within the use of the design shown thereby, similarity be- 
tween the products, when used in the same way, would indicate that 
the design was infringed, and not that the application of the design 
by both parties was a change from the patent. 

The défendants attack the complainant's patents, however, in a 
more serions manner by pointing ont that the first patent of the com- 
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plainant, No. 39,992, granted May 18, 1909, of which the following 
is a gênerai reproduction of the actual design : 




— was patented to be and expressly stated to be a design for a plate or 
dish made up of the border section which has been referred to in the 
testimony as the French border, with a chased or engraved design, 
beginning at the inner scroll of the border and extending over the con- 
cave rim, into the body or surface of the plate or dish. It would ap- 
pear that the use of an inside scroll and also of chasing or engrav- 
ing so as to conceal and embellish the curved rim to the dish part of 
the pièce of silver was new in the Graflf design, and some of the clé- 
ments of attractiveness of the French border silverware seem to hâve 
come from the use of this scroll and of engraving where engraving 
was employed. But the second Graff patent, No. 40,009, granted May 
25, 1909, of which the f ollowing is a sketch : 




— describes what has been referred to as a border section; that is, 
one of the uniform portions of the border, repeated as often as neces- 
sary around the circumference of the dish. 
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[3] The défendants daim that even if the applications were fîled at 
the same time, and admitting that the issuance of a design patent does 
not establish priority of rights (inasmuch as this is controlled'by the 
Patent Office and not by the patentée), nevertheless when Mr. Graff 
appHed for a design for an entire plate, showing as a part thereof a 
complète section, which could be used for répétition in any way de- 
sired in the same way that a painted landscape or head could be taken 
f rom a composite design and reproduced in places where such a détail 
was desired, he anticipated his second application, even though by 
only a moment, and that the second application — that is, the patent 
for a détail or section of the design to be used in making up the border 
■ — -is therefore invalid as double patenting. Miller v. Eagle, 151 U. 
S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121 ; Palmer Pneumatic Co. v. 
Lozier, 90 Fed. 732, 33 C. C. A. 255. 

It can be seen that the idea of using such a design as a border sec- 
tion was not new nor patented by Graff. His border section patent 
was intended to cover solely the design of that section, and this design 
was the same as the design of the various sections in thé other patent. 
If the plate design patent had been issued, and then Graff had sud- 
denly seen that some part of it was applicable for use as a border, 
when the design patent showed that was already being used as a bor- 
der, it would not be patentable, unless some invention were applied to 
the use indicated in the new patent, or some invention occurred in the 
design itself. Neither of thèse éléments is présent in this case, and 
yet it would seem that a man could patent some component détail of 
a design, and at the same time could patent an arrangement of that 
design with the addition of a particular style of chasing, and not hâve 
either patent open to the attack of invalidity, in so far as they did 
not conflict with each other. Hence neither of the Graff patents ren- 
ders the other invalid, but each must be taken as disclosing solely the 
invention claimed ; that is, the border section patent protects nothing 
but the design for use as a section. The plate design patent protects 
nothing but the arrangement of sections and chasing designs in a plate 
like or substantially like from the standpoint of design, the one shown 
in the patent. 

[4] Considérable testimony was devoted to an investigation of the 
défense that Mr. Graff was not the actual inventer of the French bor- 
der, but that Saunders, who was then in the employ of the complain- 
ant and did the modelin,g for the design, really produced the ideas 
of the design itself. This testimony shows that Saunders was a man 
of considérable ability and of much originality and independence. 
He has had considérable expérience în modeling and in certain kinds 
of designing, and since leaving the employment of the complainant has 
been engaged in sculpture work and designing colossal monuments. 
His ability to design the French border might readily hâve been ad- 
mitted, if he had actually conceived the idea. It would follow that if 
he had designed the border, and Graff had claimed the invention, 
Graff, Washbourne & Dunn, as assignées, would not be entitled to the 
sole use of the design, for the patent would be open to attack as not 
the invention. of the patentée. Certain lines in the design, the shape of 
the: scroU endsi and gênerai contour of détail are testified to by some 
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of the witnesses to show the handiwork of Saunders, but, inasmuch 
as the working out of the design and the actual modeling was donc 
by him, his handiwork ought to appear therein. He undoubtedly sub- 
mitted on request a number of sketches to Graff, and they talked over 
what the design should be, but a reading of the testimony of both 
Graff and Saunders, and also of the other witnesses, leads the court 
to conclude that the idea for the French border was formulated in the 
mind of Graff, and that his sketches or suggestions embodied the val- 
uable points of this idea to such an extent that, while Saunders may 
hâve deserved crédit, he was not deprived of the right to patent the 
design as his design, and that he is only entitled to be given the crédit 
which is due in the way of réputation for working out such a success- 
ful commercial article, and for grasping the desired idea, with the élé- 
ments of the design as sketched by Graff. 

A further défense is presented by the use of a design on silverware 
furnished to Black, Starr & Frost, a large jewelry house in Man- 
hattan. This design is known as "Line 59," and is manufactured by 
Graff, Washbourne & Dunn solely for Black, Starr & Frost. The 
évidence shows that, as between the complainant and Black, Starr & , 
Frost, the right to use this design, even for the purpose of furnish- 
ing an exhibit in this case, was completely controlled by Black, Starr 
& Frost under their contract. The design known as Line 59, which 
is illustrated by the folio wing border section: 




— was prepared after the patenting of the French border so as to give 
Black, Starr & Frost an exclusive pattern of a similar nature to the 
French border, and yet one which would suit the particular customers 
of Black, Starr & Frost, who might feel that they were willing to pay 
for the knowledge that no other firm sold silverware like the pattern 
in question. 

It is contended by the complainant that this pattern, Line 59, does 
not resemble the French border. But it must be held that if the de- 
fendants' design, made up of component parts which the défendants 
had a right to use, infringes the patents of the complainant, then Line 
59 resembles the patented design enough to limit the patent to a much 
more narrow scope, and, in effect, confines it to the essential détails, 
rather than to any design approximately similar in appearance. Its 
gênerai conformation and appearance indicate immediately its source, 
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and it is hard to see how purchasers could avoid having some difBculty 
in distinguishing the complainant's French border from Black, Starr & 
Frost's Line 59, unless they were endeavoring to find some way of 
deciding which was sold by Black, Starr & Frost, and which was not. 
In other words, the Line 59 design is easily identified, if identification 
is desired, but in gênerai appearance and in the likelihood that one 
would be taken for the other when made of solid silver the complain- 
ant's patent is certainly affected by the gênerai similarity. The de- 
fendants claim the use of L,ine 59 as an unpatented design is an aban- 
donment of the patent, except as limited to an exact reproduction in 
ail détails. The Line 59 design appears not to hâve been used until 
after the défendants had placed their product upon the market and 
after the patent had been issued. The complainant has marked ail of 
its own goods with the number of the design patent. It has not in- 
tentionally or knowingly given the right to the public or to any indi- 
vidual to use this design, as limited by the use of Line 59, without 
protecting that use by the présence of the notice required by statute. 
It disputes the claim of the défendants that Line 59 makes use of the 
same design, but also contends that the défendants cannot urge the 
free use of Line 59 as a défense herein, even if the patent be limited 
thereby. 

Whether Black, Starr & Frost, or some one acting for them, might 
irisist on the right to use the pattern known as Line 59 without hin- 
drance on the part of the complainant, is not a défense unless the com- 
plainant has, by giving this right, allowed the use of the design con- 
tained in the patent so as to indicate an abandonment of the patent, 
whether that action was conscious or unconscious on the comjjlain- 
ant's part. The gênerai resemblance between the complainant's silver- 
ware (either in the form of dishes or of a plate like the Design Patent 
No. 39,992), the défendants' silverware, and the silverware of the de- 
sign known as Line 59, at first impressiop appears to be great. If the 
défendants' border had been made up to imitate Line 59 rather than 
the patented border, the resemblance would seem to be sufficient to re- 
lieve the défendants from the intent, at least, to make use of the pat- 
ented border; but the testimony shows that such was not the case. 
The défendants' border was planned to fill the wants of customers who 
would be attracted by the beauty of silverware like the patented de- 
sign. The perforation or piercing as used both by complainant and by 
the défendants (and as justified by the patent) with an inner and outer 
scroll border, and even more when united with chasing upon the sur- 
face of the plate, causes a resemblance so great that the différence in 
détail would escape the eye of the casual observer. The piercing in 
Line 59, however, is differently arranged, and of itself constitutes a 
greater departure from the patent than is shown in the défendants' 
border. The flat features of the design and the use of the scroll are 
substantially the greatest points of resemblance between the complain- 
ant's border and Line 59, and to that extent the complainant seems to 
hâve abandoned its patent or limited its scope. But to hold that the 
complainant is not entitled to an injunction against the défendants, who 
use a design that imitâtes in so many features the complainant's pat- 
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ent, because Line 59 (subséquent to the création of the imitation but 
prior to the termination of the suit) limited the complainant to one 
style of the design, would not be justifiable in a strict considération 
of the parties' rights in view of the three designs. The défendants' 
design, so far as it infringes, has enough separate éléments of injury 
to the complainant's rights and of diiïerentiation from the relinquish- 
ment of those rights shown by the design Line 59 to entitle the com- 
plainant to a decree, even though the défendants' border has been par- 
tially freed from the charge of infringement by the complainant's own 
act in making the Line 59 design. 

The use of piercing, as has been said, is justifiable as a part of the 
patented design, and is not such an undisclosed dominant feature as 
was made the basis of the décision in Ashley v. Samuel C. Tatum Co. 
(C. C. A.) 186 Fed. 339. The ornamentation produced by piercing is 
shown both in the drawings of the patent and in practice in ail three 
designs, and it cannot be said that the resemblance in the défendants' 
border is created by something not specifically claimed in the draw- 
ings of the patent, solely because, as has also been pointed out, the 
complainant did not limit its drawing to the use of piercing, to the 
exclusion of an alternative solid surface. 

On the whole case, therefore, it must be held that, while the com- 
plainant's rights hâve been materially narrowed by its own act in the 
production of the Line 59 design, yet sufficient infringement has been 
shown and sufficient of the patent still retains validity to hold that the 
défendants should be enjoined from producing the particular border 
section with référence to which this action has been brought. 

The complainant may hâve a decree. 



THOMPSON & NOURIS CO. v. MOXIE NERVE FOOD CO. 

(Circuit Court, D. Massachusetts. August S, 1911.) 

No. 632. 

Patents (§ 328*) — Validity and Infringement— Knockdown Paper Box. 

The I.ewis patent, No. 674,009, for a liiioclcdown paper box, was not 
anticipated as to elaims 1 and .3, which specify "stiff, cellular paper fab- 
rie" as the material, nor as to elaims 2 and 4, which specify only "stiff 
paper," and discloses patentable invention ; the box shown being supe- 
rior to any in the prior art. Also held infringed. 

In Equity. Suit by the Thompson & Norris Company against the 
Moxie Nerve Food Company. On final hearing. Decree for com- 
plainant. 

Louis W. Southgate, for complainant. 
Mitchell, Chadwick & Kent, for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 674,009, May 14, 1901, to C. W. Lewis, for a knockdown 
paper box. The elaims are as f ollows : 

•For other cases eee same toplc & § numbeb in Dec. S Am. Digs. 1907 to date, & RepT Indexes 
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"1. A knoeUdown box made from stlff, cellular paper fabric, in three sep- 
arable or distinct parts folded and telescoped together, each of the six sides 
of said box consistlng of two noriadherent plies or thicknesses of said cellu- 
lar fabric, and said plies baving their eorrugations crossing at right angles. 

"2. A box made from stlfC paper in tbree separable, distinct parts, the 
outer part being in the form of a rectangular, open-ended tube, the Interme- 
diate part composed of sides or sections hinged together, the ends of said 
I)art being free or disconnected, and the inner part, telescoped within and 
crossing the intermediate part, said inner part being composed of sides or 
sections hinged together and having its ends free or disconnected, said inter- 
mediate and inner parts having cover and tucking flaps. 

"3. A square, knockdown box made from stiffl, cellular paper fabric In three 
separable parts or pièces, namely, the tubular outer casing A, the folded in- 
termediate part B, having a tuck or tucking-flap at one end, and the folded 
inner part G, telescoped within and crossing the part B, said part G having 
two inner cover- fiaps ci, substantially as set forth. 

"4. A knockdown box made from stifC paper in three separable or distinct 
parts, the outer part being in the form of a rectangular tube, hinged at its 
corners so that it may be flattened for packing, the intermediate part, com- 
posed of sides or sections hinged together so that the part may be flattened 
for packing, and the inner part, telescoped within and crossing the Interme- 
diate part, said inner part being composed of sides or sections hinged to- 
gether so that the part may be flattened for packing, said intermediate and 
inner part having a cover and tucking flaps, substantially as set forth." 

Infringement is not disputed, and the only question is as to the 
validity of the patent. 

In claims 1 and 3 "stiff, celUdar paper fabric" is specified as the 
niaterial. ' In. claims 2 and 4 "stiff paper." 

Though the prior art is represented by many patents on knockdown 
boxes, it is conceded that no, one of thèse patents shows the identical 
box of the patent in suit. The Lewis box, whether made of stiff paper 
or of "stiff cellular paper fabric," is of novel construction. This box 
is madè in three sections, and of three strips of material. The ends 
of one strip are connected by a pasted hinging-strip, forming a rec- 
tangular tube which can be flattened for shipping. This outer section 
A f orms four sides of the box. Into this is telescoped an intermedi- 
ate section B. The tliird strip forms an inner section C, and is tele- 
scoped inside of A and B at right angles to B. The resuit is a box 
each side of which is formed of two nonadherent plies of material. It 
is easily assembled without the use of fastening means, and is simple, 
strong, and durable, and economical in its use of material. 

This new form of box, however, is specially valuable when the parts 
are composed of "stiff cellular paper fabric." When each section is 
made of cellular paper with its corrugations running lengthwise, tlie 
assemblage of the three sections results in the disposition of the corru- 
gations at right angles. There is thus formed a box with two plies 
of material on each of the six sides, the corrugations being crossed 
on each side. The corrugations being crossed the box has the strength 
which results not alone from the use of two plies of material, or from 
the use of cellular paper, but from the particular disposition of the 
corrugations in relation to each other and their co-operation in re- 
sisting strain from blows upon any part of the box. 

While corrugated paper is old, and its use is shown with its corru- 
gations crossed, and while former patents point out that strength re- 
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sults from such construction, (see patents to Thompson, 479,999; to 
Chapin, 484,627; to Warner, 659,943), the application to use shown 
in the box of the patent in suit is manifestly superior to that shown 
in any of the structures of the prior art. 

The testimony of the patentée as to his experiments supports the 
argument for invention. The varions patents cited as illustrating the 
prior art — Friend, 305,067; Bovvman, 448,813; Béer, 114,752; Bauer, 
392,421; Howett, 453,169; Craw, 371,925; Hayes, 2,894; Colby & 
Ward, 106,663; Andrews, 137,752; Pike, 414,077; Swan & Finch, 
142,299 — relate to the prior art of knockdown boxes or like structures 
made of material other than corrugated board. 

The foregoing eleven patents are said to represent the prior art so 
far as it relates to the gênerai form of the parts and to matters other 
than the use of the particular material. 

I am of the opinion that none of thèse anticipâtes the structure 
claimed in claims 2 and 4 of the patent in suit, which are not limited 
to the use of corrugated paper, and which do not contain the feature 
of gaining strength through crossing of the corrugations at right 
angles. 

The following patents are cited to show the use of cellular board: 
British patent to Lake, 1,037; Cole, 355,140; Thompson, 479,999; 
Chapin, 484,627; Higham, 641,207; Warner, 659,943; Ruehs, 536,- 
761. The patent to Chapin, 671,012, is later than the patent in suit. 

Defendant's expert admitted that he did not find in the prior art 
the structure of claims 2 and 4 in any single prior patent, and aiso 
admitted that he did not find in any single prior patent a knockdown 
box in which each of the six sides consists of two nonadherent plies 
having corrugations crossed at right angles. 

The complainant argues that the various examples of prior con- 
structions show that after many years of effort nothing had been 
evolved approaching the Lewis box in strength, simplicity and econ- 
omy. The following décisions concerning paper box patents are cited 
by complainant : National Folding Box & Paper Co. v. Elsas, 86 Fed. 
917, 30 C. C. A. 487; Whitney v. Gair (C. C.) 91 Fed. 905 ; National 
Folding Box & Paper Co. v. Robertson (C. C.) 112 Fed. 1013. 

While the prior art is very full of approximating devices, at the oral 
hearing, with the exhibits and drawings before me and explained by 
counsel on both sides, I was impressed with the superiority of the 
Lewis box over any of the structures of the prior art. The large num- 
ber of examples of approximating devices illustrating the attempts of 
various inventors to produce a practical article, instead of showing 
anticipation, strongly tends to show that the patentee's structure re- 
sulted from invention as distinguished from mère mechanical skill. 
When the parts of the box are made of cellular corrugated fabric, the 
mode of their assemblage with their corrugations crossing at ail points 
on ail six sides of the box, présents what may be termed an example 
of Sound engineering skill in construction. While the idea of cross- 
corrugations is old, it is not applied in any of the structures of the 
prior art throughout ail parts of the structure, and so as to give the 
box not only the strength which results from a double thickness of 
189 F.— 58 
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materîal on each of the six sides but the strength which results from 
the co-operation of the corrugations of one thickness with the cor- 
rugations of the other thickness on each side, whereby the box as a 
whole resists strains from a blow on any part thereof. When the 
material is ordinary stifï paper without corrugations thîs spécial fea- 
ture disappears ; but nevertheless the box then exhibits a structure, 
not anticipated by any of the patents of the prior art, wherein strength 
is given hy the reinforcement of each of the six sides with economy 
of material. 

Emphasis has been laid upon the proceedings in the Patent Office, 
but I find no concession made by the patentée which in my opinion in- 
validâtes the claims. 

The défendant further relies upon the exhibits— X, an illustrated 
catalogue issued by the Hinde & Dauch Paper Company, January, 
1902 ; Y, a second catalogue in 1903 ; and Z, a three-piece paper box 
— in connection with the testimony of J. L. Skelley to the effect that 
he went to work for Hinde & Dauch Co. in March, 1900. and that the 
telescopic or sliding box illustrated on page 11 of catalogue X of 
January, 1902, was an illustration of the form of box manufactured 
by Hinde & Dauch in 1900. I am of the opinion, howéver, that this 
testimony is insufficient to establish priority, in view of the testimony 
of Mr. Lewis, with its corroboration by the records of the complain- 
ant, showing that the invention was made as early as December 27, 
1899. 

The défendant has further shown that many of the boxes sold by 
the complainant were not marked as required by the statute, and that 
there is no allégation or évidence of any actual notice to the défendant. 
This défense goes only to the question of damages, and does not af- 
fect the right of the complainant to a decree enjoining infringement. 

Under Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 38 L. 
Ed. 426, it would seem that there is force in the defendant's objection 
that this is not a bill for damages. The complainant contends ttiat 
upon the testimony it appears that the défendant continued infringe- 
ment after the filing of the bill, which in itself was notice. The ques- 
tion whether this would justify a decree for an accounting for the 
period subséquent to the filing of the bill, when no such issue has been 
raised by bill and answer, may be reserved for considération on the 
présentation of a draft decree. 

I am of the opinion that the patent is valid and infringed as to each 
of its claims in suit. 

The complainant may hâve a decree for an injunction against in- 
fringement. The question of his right to a decree for damages for 
infringement subséquent to the filing of the bill is reserved. 
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UNITED STATES ex rel. KLEIN et ux. v. WILLIAMS, Imniigration Com'r. 

(Circuit Court, S. D. New York. August 10, 1911.) 

Alieks f§ 32*) — Exclusion— PowKRS of Immigration Officebs— IvEvtew by 
Courts. 

If there is no évidence tliat an allen immigrant is within one of the 
exchided classes, tlie immigration authorities iiave no power to exclude 
him, an order for his déportation is a nullity, and lie is eiititled to dis- 
charge from détention thereunder on a writ of habeas corpus. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. s 32.*] 

Pétition by Isidor Klein and Karola Klein against William Wil- 
liams, Commissioner of Immigration at the port of New York, for 
a writ of habeas corpus. Writ granted. 

Benjamin Levison, for relators. 

Henry A. Wise, U. S. Atty., and Robert Stephenson, Asst. U. S. 
Atty., for Com'r of Immigration. 

HOLT, District Judge. This is a writ of habeas corpus to test the 
legality of the détention of Mr. and Mrs. Isidor Klein, who are held 
at Ellis Island under an order for their déportation. Mr. Klein is an 
engineer by profession, 36 years of âge. His wife is an actress well 
known in Hungary. Both are educated persons of good address. Be- 
fore coming to this country they lived at Budapest, Hungary, and be- 
came indebted to creditors in an amount of about $800 or $1,000, 
caused by an unsuccessful theatrical venture. When they concluded 
to come to this country, f riends advised them that if they came openly 
and under their own names their creditors might arrest them, or in- 
terfère in some way with their coming, and that they had better come 
under an assumed name. Mrs. Klein's sister, Bertha Toth, gave her 
a passport which had been taken out in the sister's name. Mr. Klein 
had a friend, Daniel Rozsa, who also had a passport, which he gave to 
Mr. Klein. Mr. and Mrs. Klein thereupon came to this country under 
the respective names stated in the passports, and, when examined on 
landing, asserted at first that they were not married, and that the 
name of each was that stated in his or her passport. Circumstances 
indicated that they were living together, and, as they denied being 
married, the immigration authorities ordered that they be deported ; 
Mr. Klein for bringing an alien woman into this country for an im- 
moral purpose, and Mrs. Klein as coming hère for such a purpose. 
Thereafter Mr. and Mrs. Klein admitted that they were not the per- 
sons mentioned in the passports, and that the names under which they 
had come were assumed, and furnished clear proof, by the production 
of their marriage certificate and by other évidence, that they were 
legally married. Thereupon a further hearing was had, and during 
the course of that hearing the commissioner of immigration received 
a letter from the consul gênerai of Austria, inclosing the following 
cablegram, which had been received by the consul gênerai: 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Austro-Hungarian Consulate-General: 

"Neither in Budapest nor in Zitah is tliere any Information reported 
against Isidor Klein and wife, who reslded at No. 32 Eotvos Str. (Budapest). 
Isidor Klein was arrested by tlùs police department for fraud and forgery 
on March 12, 1911. Police Department." 

■ The évidence on that hearing showed that Mr. Klein had âbout 
$60 and his wife about $70 when they arrived in this country, and that 
ail but about $39 of it had been spent in procuring counsel to défend 
themselves on the hearing and for other purposes. The board of iu- 
quiry recommended their déportation, on the ground that the money 
in their possession was insufficient to meet their requirements until 
such time as they might become self-supporting, and because, in view 
of the communication from the Austrian consul, the board was satis- 
fied that the hurried departure of Mr. and Mrs. Klein from Budapest 
was due to some crime or misdemeanor involving moral turpitude. 
They were excluded, however, as persons liable to become a public 
charge. 

Thereafter a further hearing was ordered, and upon such hearing it 
appeared that Mr. and Mrs. Klein had in their possession valuable 
jewelry and theatrical costumes and dresses, which they valued at 
several thousand dollars. An expert diamond dealer, David Zaiden, 
who had been for many years in business in New York, examined 
the diamonds and jewelry before the board and testified that it was 
worth $640, and there is nothing in the case tending to cast doubt upon 
his évidence. William Knoerr, who described himself as a contractor 
for the Hollis Press, at 312 East Twenty-Third street, tendered a 
written offer to employ Mr. Klein for a period of three months at 
$12 a week. Armin H. Heltai, who described himself as manager of 
the Hungarian Theatrical Company, also submitted a written agree- 
ment to employ Mrs. Klein as an actress in his theater and pay her 
$60 amonth for a period of six months. There is nothing to impeach 
the character of the men making thèse offers, or the genuineness of 
the offers. The board thereupon again recommended the exclusion 
of the aliens in the following language: 

"Thèse aliens left Hungary in a surreptitious manner, under assumed 
names, carrying passports to which they were not entitled. The stories and 
explanation of same carry with them an inference and presumption that one 
or both had committed an act or acts which brought them into eonflict with 
either tlie civil or criminal authorities of Hungary. Addltional color is lent 
to this by reason of the cablegram, which is already of record, stating that 
one Isidor Klein, whom we believe is the alien before the board, was ar- 
rested and eharged. with forgery, The statement of this Klein is that he left 
Hungary solely to avoid creditors. It seems to us unusual that a man with 
ayailable assets amounting in ail, as he testifies, to the sum of $3,000, should 
leave Hungary in the manner stated to avoid the payaient of debts, aggre- 
gating according to his own testimony but JPSOO. If permitted to land, vi'e 
believe there is a llkelihood of them becoming involved in proceedings, either 
civil or criminal, that would consume ail the assets they hâve at présent in 
their possession. We do not take seriously the ofCers of employment made in 
behalf of thèse aliens, the board being of the belief that they are made solely 
for the purpose of efCecting their landing. The aliens hâve impressed us with 
their undesirabillty, and, considering ail the cireumstances, we are unani- 
mous in the opinion that their déportation should take place." 



TJNITED STATES V. WILLIAMS 917 

The first ground upon which they were ordered deported, that they 
were coming hère under immoral relations, has been admittedly aban- 
<loned by the immigration authorities. They state that they are con- 
vinced that they are man and wife. The ground subsequently taken 
was simply that they were liable ta become a public charge, because 
they had but a small amount of cash left. It appears, however, by 
uncontradicted évidence, that they hâve property in their possession 
worth more than $600; that they are people in the prime of life, with 
professions in which they can earn money ; and that both hâve ofïers 
of immédiate emplo3.'ment from spécifie persons at remunerative rates. 
In view of thèse facts, the board, in its final report, states in substance 
that it suspected that Mr. Klein was guilty of some crime or fraud 
before leaving Hungary, and that, if they are admitted, whatever 
property they bave will be consumed in defending in this country sup- 
posititious criminal or civil proceedings based on the imaginary ofifense 
which they committed in Hungary. There is no évidence that they 
ever committed any crime or fraud before leaving Hungary. The 
suspicion that they did so is based on the cablegram received by the 
Austrian consul. In the first sentence of that cablegram the police 
department states that : 

"Neither in Burlapest nor in Zitah Is there any information reported 
agalnst Isidor Klein and wife, who resided at No. 32 Eotvos Str., Budapest." 

It then adds : 

"Isidor Klein was arrested by this police department for fraud and forgery 
on March 12, 1911." 

The petitioners deny that Mr. Klein was ever arrested by the police 
department for fraud and forgery, and assert that the Isidor Klein 
mentioned in the second sentence is another person. Undoubtedly 
thèse aliens are the persons who resided at 32 Eotvos Str., and if the 
Isidor Klein who was arrested is the same person as this Isidor Klein, 
it seems incredible that the police department should hâve reported 
that there is not any information reported against him. Moreover, 
if the Isidor Klein who was arrested on March 12th was this alien, 
how does it happen that he embarked for this country in June, unless 
he was discharged or acquitted upon some proceeding? No proceed- 
ings hâve been instituted by the Austrian consul against him since the 
receipt of that cablegram, and, in my opinion, there is no évidence in 
this case that he ever did commit any crime or fraud in Hungary. 

Nor is there any évidence that he and his wife are likely to become 
public charges. The évidence that they own property of sufficient 
value to prevent the probability of their becoming a public charge is 
clear, and the theory finally assumed, that their property is likely to 
be used up in defending future criminal or civil suits brought in this 
country by reason of their supposed ofïense in Hungary, seems to me 
strained, far-fetched, and almost fantastical. Undoubtedly, under the 
authorities, if there is any évidence in a case proving or tending to 
prove that an alien is within one of the excluded classes, the décision 
of the immigration authorities is conclusive, even if there is very 
vveighty évidence to the contrary, and the courts hâve no jurisdiction 
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to interfère. But îf there is no évidence that an alien is within any 
of the excluded classes the immigration authorities hâve no power to 
exclude him, and the order excluding him is a nulUty. 

In my opinion, there is no évidence in this case that either of thèse 
aliens is within any of the exckided classes, and I direct that an order 
be entered releasing them from détention. 



liOEINSON V. FURBER et al. 

Ex parte FURBER, 

(Circuit Court, S. D. Texas. August 8, 1911.) 

No. 218. 

ApPEAt, AND Error (§ 459*) — SuPEESEDEAS— Service dp Wkit of Error as 
Condition. 

Rev. St. I 1007 (U. S. Comp. St. 1901, p. 714), provldes that, "in any 
case where a writ of error may lie a supersedeas, tlie défendant may ob- 
tain sucli supersedeas by serving the writ of error, by lodgiiig a copy 
thereof for the adverse party in the c-lerk's office where the record ro- 
mains, within sixty days after the renderiug of the 3udgment coniplnined 
of, and giving the seeurity required by law on the issuing of the citation. 
But if he desires to stay process on the judgment he may, having served 
his writ of çrror as aforesaîd, give the seeurity required by law within 
sixty days after the rendition of such judgment, or afterward with the 
permission of a justice or judge of the appellate court." HeH that, in 
an action at law, in whieh the judgment is reviewable only by writ of 
error, unless such writ is Issued and served within 60 days, a judge of an 
appellate court has no power to grant a supersedeas, and that the allow- 
ance of an appeal by the trial court wlll not warrant a grant of super- 
sedeas more than 60 days after judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2218- 
2221 ; Dec. Dig. § 459.*] 

At Law. Action by C. W. Robinson against W. A. Fiirber and oth- 
ers. On pétition by défendant Furber, for writ of supersedeas. De- 
nied. 

Ring & Monteith, for plaintiff. 
Gaines & Corbett, for défendant. 

SHELBY, Circuit Judge. This is a pétition for a writ of super- 
sedeas. The petitioner, W. A. Furber, seeks to supersede a judgment 
rendered against him by the Circuit Court of the United States for 
the Southern District of Texas. The pétition shows that the judg- 
ment was rendered in an action at law for damages for a breach of 
contract. This fact appears in the récitals of the judgment, which is 
made an exhibit to the pétition. The judgment was rendered March 
30, 1911. The pétition for supersedeas was sworn to by the petitioner 
on July 27, 1911, and was presented to a judge of the Circuit Court 
on July 28, 1911 — that is, more than 60 days after the date of the 
judgment. It appears from the pétition that no writ of error was ap- 
olied for, issued, served or lodged "in the clerk's office where the rec- 
ord remains" within 60 days after the rendition of the judgment. The 

*For other cases aee same topic & S nuiiIbkb lu Dec. & Am. Dlgs. 19U7 to date, & Rep'r Isdezw 
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case is governed by section 1007 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 714), which is as follows : 

"Sec. 1007. In any case where a writ of error may be a supersedeas, the 
défendant may obtain such supersedeas by serving the writ of errer, by lodg- 
ing a copy thereof for the adverse party In the elerk's office where the record 
remains, within slxty days, Sundays exclusive, after the renderlng of the 
,1udgnient complained of, and givins the securlty requlrcd by law on the Issu- 
ing of the citation. But if he desires to stay process on the ,1udgment, he 
may, having served his writ of error as aforesaid, give the security reiiuired 
by law withiu sixty days after the rendllion of such .ludgment, or afterward 
with the permission of a .iustiee or .ludge of the appellate court. And in such 
cases where a vvrlt of error may bo a supersedeas, exécutions shall not issue 
uutil the expiration of ten days." 

A writ of error does not operate as a supersedeas unless it is filed 
in the elerk's office within the time fixed by the statute. The time is 
computed from the date of the judgment. The 60 days bave expired, 
no writ of error being issued within the time. It is well settled that. 
in such case, after the expiration ©f the 60 days, neither a justice of 
the Suprême Court, the Circuit Court, nor a judge thereof, nor a 
judge of the Circuit Court of Appeals bas the power to allow a super- 
sedeas. 4 Fed. Stat. Ann. 618 (U. S. Comp. St. 1901, p. 714), and 
cases tbere cited. 

The petitioner calls attention to the fact that when the judgment 
was entered against him he gave notice of an appeal. The following 
récital appears in the judgment: 

"To which judgment of the court, the défendant, W. A. Furber, tlien and 
there In open court excepted and gave notice of appeal to the United States 
Circuit Court of Appeals for the Fifth Circuit, at New^ Orléans, Louisiana, 
which notice was allowed by the c-ourt, and upon application of the défend- 
ant, W. A. Furber, 120 days from the date of this judgment is allowed lu 
which to file bills of exceptions and to otherwlse prépare said cause for ap- 
peal." 

The remedy of the défendant — petitioner hère — to review the judg- 
ment was not by appeal but by writ of error. If he had perfected 
and taken an appeal it would bave conferred no jurisdiction on the 
appellate court to review the judgment. De Lemos v. United States, 
107 Fed. 121, 46 C. C. A. 196, and cases there cited. The statute ap- 
plies the 60 days' limit to both appeals and writs of error, but the 
writ must be used or the appeal be taken as required by fédéral ap- 
pellate procédure. 

Peugh v. Davis, 110 U. S. 227, 4 Sup. Ct. 17, 28 L. Ed. 127, relied 
on by petitioner, was a case in equity, and it was held that if a court 
in session allows an appeal which is entered of record without taking 
bond within 60 days, a justice or judge of the appellate court may, in 
his discrétion, grant a supersedeas after the expiration of the 60 days. 
There the appeal was the proper remedy and was taken within the 
60 days, notice being given by its being taken in open court. In that 
case, the court, referring to earlier cases, said (110 U. S. 228, 4 Sup. 
Ct. 18 [28 L. Ed. 127]): 

"The nile established by thèse cases, when accurately stated. is therefore 
no more than that to give a justice or judge of the appellate court authority 
to grant a supersedeas after the expiration of the 60 days. a writ of error 
must hâve been issued and served, or an appeal allowed within that time." 
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That is, a writ of error must hâve been issued and served in cases 
where a writ of error is applicable, or an appeal taken in cases where 
appeal is the remedy; and in either case, the limit is 60 days to se- 
cure supersedeas. In Peugh v. Davis, the appeal was taken in time— 
in 60 days — and the justice subsequently allowed bond to be given and 
granted the supersedeas. In the instant case, a w^rit of error is the 
appropriate remedy to review the judgment, and 60 days hâve elapsed 
without its issuance and service. Under the circumstances, a judge of 
an appellate court bas no power to grant a supersedeas. The issuance 
and service of the writ is clearly required by the words of the statute. 
R. S. U. S. § 1007. Note the words which précède the paragraph: 

"Or afterward with the permission of a justice or judge of tlie aijpellate 
court." 

The permission to give the security required by law can be granted 
to him only who, "having served his writ of error as aforesaid" — that 
is, within the 60 days. It seems to me that I could not grant the su- 
persedeas without coming in conflict with the words of the statute, 
and with its construction in Kitchen v. Randolph, 93 U. S. 86, 23 h- 
Ed. 810. 

The pétition for a supersedeas is denied. 



WIÏTEKOPPB V. NEW YOIÎK & P. S. g. CO. 
(District Court, S. D. New York. May 18, 1911.) 

1. gBAMEN (§ 11*) InJURY in SERVICE— MEDTCAL 'I'^EATMENT. - 

Wlien a steamsliip was on a voyage from St. Lueia to Bahia Blanca, 
South America, libelant, a seaman, fell from a ladder and Isroké his 
wrist. Th(!re was no surseon on board, and the niaster, who Icnew the 
wrist was broken, att'empted to set the bones, but did so imperfectly, and 
serions injury to libelant's arm and hand rasulted. The vessel passed 
near Para and Pernambuco, In both of which places there were ade(iuate 
hospital accommodations, hut the master did not stop, the vessel being 
1.3 days in compl'eting the voyage. Held, tiiat it was the duty of the 
inaster to put libelant ashore and send him to a hospital at Para or Per- 
nambuco; and that his failure to do so rendered the owners liable for the 
resulting injury. 

[Ed. Note, — For other cases, see Seamen, Cent. Dig. §§ 39-44, 187 ; Dec. 
Dig. § 11.*] .. 

2. SiîAMEN (§ 11*)- — Injury in SEEVicEtr-MEDiCAi, Treatment. 

Where a seaman is seriously injured on a voyage, the master is not 
justifled in failing to furnish him such proper surgical or médical treat- 
ment as the injury requires, even tbough the seaman does not request 
it, or acquiesces in the treatment given him. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 39-44, 187 ; Dec. 
Dig. § 11.* 

■Rights and liabilities of seamen as to médical treatment, see note to 
The Cuzco, 83 C. C. A. 186.] 

In Admiralty. Suit by William Wittekoppe against the New York 
& Pacific Steamship Company. Decree for libelant. 

•For other cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hunt, Hill & Betts (George Whitefield Betts and Robert McLeod 
Jackson, of connsel), for libelant. 

Convers & Kirlin (John M. Woolsey and George A. Washington, 
of counsel), for respondent. 

HOLT, District Judge. This is an action in personam against the 
owner of the steamship Charcas, brought by a seaman. The Ubelant 
claims to recover damages for an assault, a balance due for wages, 
and damages for the neglect of the officers of the steamship to afîord 
him proper médical attention for injuries suffered on the voyage. 
In my opinion, the évidence shows that no assault was committed, 
and therefore there can be no recovery on that ground. I think that 
the libelant is entitled to recover for whatever amount of wages is 
due him. I do not think the défense is established that he was 
guilty of désertion. The circumstances of his injury were such that, 
in my opinion, he was justified in staying in Baltimore for médical 
attention at the time when the ship sailed from there. The re- 
spondent claims that only four shillings and eight pence is due him 
on account of wages. I think he is entitled to that amount, and 
that, if he claims that more is due him, he is entitled to a référence 
to ascertain the amount actually due for wages. 

[1] The principal question in the case is whether the owner of the 
steamship is liable for neglecting to aflford him proper médical and 
surgical attention. The libelant, while going up a ladder from the 
hold, fell from the ladder to the bottom of the hold. As a resuit 
of the fall, his wrist was broken, and he was badly bruised. The 
ship, at the time this accident occurred, was on a voyage from St. 
Lucia to Bahia Blanca, South America. She had been about three 
days out from St. L,ucia. It was évident that the bones of the wrist 
were broken. The captain did up the arm in splints, gave him a 
separate room, and aiïorded such médical attention as was within 
his knowledge and power. The ship was 13 days in reaching Bahia 
Blanca. The bones of the wrist did not properly unité, but formed 
what is called a callous union, the resuit of which has been that the 
libelant's hand and arm became atrophied, and his hand for a long 
time afterwards lost its grasping power, and is still déficient in that 
respect. The steamer on the voyage to Bahia Blanca passed near 
Para and within sight of Pernambuco, in botli of which places there 
are adéquate hospital accommodations. The steamer also met on the 
voyage 12 to 15 other large vessels, most of which probably had a 
compétent surgeon on board, vvho would presumably, if requested, 
hâve gone to the Charcas and properly set the broken bone. The 
question in this case is whether the master of the Charcas owed a 
duty to the libelant, under the circumstances, to land him at Per- 
nambuco or Para, or to endeavor to obtain proper surgical assistance 
from a passing ship. 

[2] The gênerai principle is well settled that an injured seaman 
is entitled to receive at the expense of the vessel proper médical or 
surgical attention if ill or injured while in the service of the ship. 
The vessel is not bound to deviate from her voyage for slight in- 
juries, and each case must be determined by its own circumstances; 
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but, in my opinion, in this case it was the duty of tlie master to 
hâve put the libelant ashore at Para or Pernanibuco, and to hâve 
had him sent to a hospital there. The bones of his wrist were 
broken. That is a serious injury ; if the bones are not properly set, 
a permanent disability and a restricted circulation are apt to resuit, 
as has occurred in this case. The proper setting of such a fracture 
requires a larger degree of surgical skill than an ordinary shipmaster 
possesses. The master knew tliat the bones were broken, and, in- 
stead of putting the libelant ashore at either Para or Pernambuco, 
or endeavoring to obtain the aid of a surgeon from a passing vessel, 
proceedçd on the voyage to his destination, occupying 13 days. The 
respondent claims that the libelant assented to this course. The libel- 
ant is a German, who speaks English very imperfectly; some wit- 
nesses say not at ail. He claims that he asked, and expected, to be 
put ashore at Pernambuco. The officers deny this, and it may be 
that he said nothing, or that the officers did not understand him. 
But I do not think that in such a case the shipowner is exonerated 
even if the seaman acquiesced in not obtainihg proper surgical treat- 
ment. It is the duty of the master in such a case to use his own 
judgment and to do what is necessary under the circumstances, and 
I think in this case the master was bound to know that he, with 
the best intentions, was not compétent to so treat the broken wrist 
as to prevent the resuit which occurred. Dr. Cooper testifies that 
the Hbelant's hand is much better thah it was when he fîrst saw it, 
and that he thinks the libelant wiîl gradually largely recover the use 
of it. I think that the libelant is entitled to recover for that portion 
of the pain and 'suffering which he has endured which resulted 
from the unskilful and insufficient treatment which he received, and 
for the loss which he has suffered from the inability to earn his 
usual wages which has resulted from such inadéquate médical treat- 
ment, and I fix the amount of such damages at $1,200. As already 
stated, the libelant is also entitled to recover what is justly due 
him for wages. If the parties cannot agrée upon that amount, a 
référence will be ordered. 



EACKtJS et al. v. BROOKS et al. 

(Circuit Court, D. Connecticut. July 28, tOll.) 

No. 1,.'545. 

Equity (§ 14D*) — Bill— MuLTiFARiousNESs. 

A liill setting up a «uiKe of action by a corporutiou couiplalnant against 
a corporation défendant: for tireacli of a contraef, and an entirely sepa- 
rate and distinct ciaini by individual couiplaluaiils against défendant 
corporation and otlier défendants for tlie delivery of stock in défendant 
corporation, hcld demurrable for niultifariousness. 

[Ed. Note.— For otlier cases, see Equity, Cent. Dis. i§ 3G8-370; Dec. 
Dig. § 149.*] 

In Equity. Suit by Newton D. Backus, Henry N. Backus, and A. 
Backus, Jr., & Sons, a corporation, against George L. Brooks, Lewis 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexe'S 
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C. Brooks, and the Sealshipt Oyster System. On demurrers to bill. 
Demurrers sustained, and bill dismissed. 

Albert McClatchey, for complainants. 
Wing & Russell, for défendants. 

PLATT, District Judge. It would be a tremendous task to bunch 
in this mémorandum the facts which seem to be well pleaded in the bill, 
and therefore admitted by the demurrer. It is an unusually verbose 
and complicated présentation of facts, and will speak for itself . No 
abstract which satisfies my mind would help the higher powers, and 
therefore I refrain from the attempt. At the time the bill was filed 
an ex parte request was made for a preliminary injunction to prevent 
the aliénation of stock in the Sealshipt Oyster System by either 
Brooks or the System until final hearing. When the affîdavits were 
read, I was instantly satisfied that such an order was not warranted 
bv the facts presented, which were substantially those found in the 
bïll. 

There were two sets of plaintitïs and two sets of défendants. One 
of the plaintifïs presented a state of facts which seemed to set forth 
a wrong which ought to be dealt with in a court of law. The other 
plaintifïs presented a state of facts which many years before might 
hâve appealed to the conscience of a court of equity, if the proper 
parties had corne before it ; but it struck me that they came too late, 
and in an improper manner, and with no very definite idea of what 
their wrongs were and what party they expected the court to enforce 
a remedy upon. The preliminary injunction was therefore refused, 
and later came the demurrers, amplyfying and defining with accuracy 
the vague notions which came over me at the beginning. 

I do not know of any equity ruie, written or unwritten, which pro- 
hibits the défendants from filing such demurrers as those hère pre- 
sented without first answering the allégations of fraud. Certainly 
no rule, with even a strained construction put upon it, could aiïect the 
rights of the Sealshipt Oyster System. Taking the broadest view pos- 
sible of the facts and equity rule 32, I cannot accept the dicta found 
in Johnston v. Mercantile Co. (D. C.) 127 Fed. 845, and Jahn v. 
Lumber Co. (C. C.) 147 Fed. 631. Those cases were both properly 
decided on the facts, and the référence to an uncited equity rule was 
unnecessary. It is probable that in neither case was the matter taken 
up, except in the most incidental way. Equity rule 32 was not even 
mentioned. 

There are two main lines of attack in this bill. One by A. Backus, 
Jr., & Sons Corporation against the Sealshipt Oyster System, counting 
on a breach of contract between the plaintifïs and def endant's prede- 
cessor, the American Company. The other is by Newton D. and 
Henry N. Backus, asserting their rights to hâve certain stock of the 
System turned over to them in place of stock which they ought to 
hâve had in the System's predecessor, the National Company, which 
followed the American Company. Thèse rights are based entirely 
upon their ownership of stock in the American Company, and are 
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independent and wholly apart from the contract rights which thc 
Backus Corporation asserts. The parties are différent and demand 
différent rights. N. D. and H. N. Backus had no interest primarily 
in the contract, and the Backus Company long ago parted with ail 
right and title to the stock. They not only demand différent rights, 
but one demands a right for which it should go into a law court to 
seek redress, and the other demands an équitable right about which 
the facts must hâve been known to them years ago, and which, if 
demanded promptly and sustained by proof, would hâve been long 
since settled. To do anything about it now would work harm to num- 
berless innocent parties who hâve become stockholders of the Seal- 
shipt System in entire ignorance of any such story as the one hère 
portrayed. In ail this matter the obligations upon the defendant's 
part arose at différent times. The évidence required to establish the 
separate claims is différent, and the kinds of relief demanded differ. 

When the charge of multifariousness cornes up against a bill, I am 
aware that a court of equity will exercise a large discrétion and retain 
the bill, if possible; but in such a case as the one before us the quag- 
mire is so treacherous and the enveloping forest so dense that I am 
unable to see any way out of it, if I shall once begin to travel 
through it. 

For the reasons faintly outlined, and for many untouched, the de- 
murrers must be sustained and the bill dismissed, with costs. 



O'ROURKE DRY DOCK 00. v. NEVILLE. 
(District Court, D. New Jersey. August 3, 1911.) 

Shipping (§ 76*) — Sun fob Repaies — Evidence Considbrbd. 

A dry dock company allowed only a part of its claim for repairs made 
to respondent's vessel, it appearlng from tlie évidence that the dock eol- 
lapsed and caused Injury to the vessel whlle she was Tieing repalred, and 
it not being showu by llbelant how much of the claim was for repairs 
made neeessary by such injury, nor by respoudent how much damage he 
sustained thereby. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 323-325 ; Dec. 
Dig. § 76.*] 

In Admiralty. Suit by the O'Rourke Dry Dock Company against 
Michael K. Neville. Decree for libelant for part of claim. 

Martin A. Ryan, for libelant. 
James J. Macklin, for respondent. 

REIyLSTAB, District Judge. The libel is in personam, and allèges 
two causes of action. Both are for repairs, the first to the boat "Dr. 
B. R. Holcomb," and the other to the boat, "George F. Lang." The 
amounts claimed are $115.23 and $56.12, respectively. 

The défenses are: As to the Holcomb, that she was seriously m- 
jured while in the custody of libelant, through its carelessness, and 
that the loss of time in the use of the boat while such injuries were be- 

•For other cases see same topio & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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ing repaired exceeds in value the bill of repairs rendered. As to the 
Lang, that she was not owned by the respondent at the time such 
repairs were made, and that he did not order the same to be made. 
The testimony is very confiicting, and in many respects irreconcilable. 
Some of the witnesses contradict themselves in important particulars, 
and the record is not wanting in suggestion that some of the testimony 
has been influenced by a bias seriously affecting credibiHty. The duty 
of balancing confiicting testimony, never easy, is made particularly 
difficult in this case because of such suggestion, the elicitation of many 
answers by grossly leading questions, the introduction of incompétent 
testimony, and the irreconcilable character of much of the évidence. 
There is no question but that libelant made repairs to both boats, but 
in respect to the Holcomb much of the time spent and the labor and 
materials furnished were rendered necessary by the collapse of the 
dry dock after such boat was placed thereon. The real cause of such 
collapse is in dispute; but, whatever the cause, the dock careened, 
producing a twist in the boat, causing her to spring new and greater 
leaks. The filling of the boat as she sank with the dock to such an 
extent as to necessitate the removal of the captain and his family 
therefrom is not disputed; and the fact that the captain had thereto- 
fore been on the boat for the several days occupied in tugging it to 
libelant's wharf, and awaiting her being put on the dry dock, and the 
occupation of the cabin by him and members of his family while the 
boat was in the water outside of the dry dock awaiting to be placed 
thereon, proves that the prompt filling of the boat with water after the 
collapse of the dock was not due solely to defects in the boat before 
she was docked, but in large part to the twist received as the dock 
careened with the boat fastened thereto. 

How much of the repairs charged would hâve been necessary had 
no collapse of the dock occurred is not clear. The libelant was in the 
best position to establish this, and, in view of my finding that in- 
juries were sustained by the boat by such collapse, was required to 
assume such burden. But he offered no évidence on this point, tak- 
ing the attitude that no injury was sustained by such boat as a resuit 
of such collapse. The respondent testified that $20 would pay for ail 
the repairs that this boat needed. Self-interest, perhaps, has unduly 
minimized the cost of the needed repairs, as stated by him, and ex- 
aggerated the damage sustained by the flooding of the cabin, and from 
the forced nonuse of the boat pending the restoration of the dock to 
proper working condition, and while the boat was undergoing the ex- 
tra repairs necessitated by reason of such twist. It is évident that 
some damage resulted to respondent in conséquence of such flooding 
and extra nonuse of his boat. How much is uncertain; the respond- 
ent's proof in that behalf not being convincing. 

Both parties having failed to meet the burden cast upon them, as 
af oresaid, the court finds itself more perplexed than helped by the rec- 
ord placed before it. It has reached the conclusion, however, after 
balancing the equities as best it can, that $40 be allowed the libelant 
for repairs to the Holcomb. 

As to the L,ang, the libelant has not established the ownership of 
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this boat in the respondent. The latter denied any ownersliîp or in- 
terest therein, and that he ordered any repairs to be made thereto. 
Other witnesses called by him assert ownership in another, one of 
which daims such ownership and admits that he ordered such boat to 
be taken to the hbelant's dock for repairs. As against this is the évi- 
dence of Hbelant alone, and this, so far as respondent's ownership 
or responsibility is concerned, is not of such a persuasive character as 
to justify a répudiation of the referred-to testimony introduced on be- 
half of the respondent, though some of it excites suspicion and dis- 
trust. No évidence was offered to show that respondent operated the 
Lang, or that he exercised any dominion over her, or shared in her 
earnings. If such ownership or interest existed, it was capable of 
proof, but none was offered. 

As to the repairs to the Lang, no recovery can be had against re- 
spondent. A decree may be entered in favor of libelant for $40 and 
costs for repairs to the Holcomb. 



In re HIRTH. 
(District Court, D. Minnesota, Thlrd Division. September 8, 1911.) 

1. Partnbrsiiip (§ 17*) — Cheation of Relation— Intention. 

Whetlier a partnership existed as between tlie parties themselves dé- 
pends on their intention, and tliat intention must be ascertained from the 
whole évidence and the circumstances in the case. 

[Ed. Note. — For other cases, see Partnershii», Cent. Dig. § 3 ; Dec. Dig. 
i 17.*] 

2. Bankruptcy (§ 309*) — Liquidation of Claims— Settlement on Paetnkk- 

SlIIP. 

Wliere a partnership existed between a bankrupt and another, which 
was terminated i)rior to the bankruptcy, the former partner cannot prove 
a claini against the estate, based on the debts of the partnership paid by 
him, without an accounting and settlement of the partnership affairs ; 
but such accounting and settlement may be had in the bankruptcy court 
before a référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 309.*] 

In the matter of Henry B. Hirth, bankrupt. On review of order 
of référée disallowing claim of Christian Grimsrud. Modified. 

Boyesen & Flor, for trustée. 

Orr, Stark & Collett, for bankrupt. 

WILIvARD, District Judge. [1] The question in the case is, not 
whether the parties were partners as to third persons, but whether 
they were such as between themselves. This dépends upon the inten- 
tion of the parties, and that intention must be ascertained from the 
whole évidence, and from the circumstances in the case. McDonald 
V. Campbell, 96 Minn. 87, 104 N. W. 760; McAlpine v. Milieu, 
104 Minn. 289, 116 N. W. 583. From the contract of November 3, 
1906, and the other évidence in the case, it sufficiently appears that 

•For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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Grimsrud and Hirth did intend to form a partnership. It may be 
said that Grimsrud never intended to give Hirth authority to incur 
debts that would bind him (Grimsrud). On the other hand, it may 
be said that Grimsrud never intended to borrow from Hirth the 
$250 paid by Hirth at the time that the contract of November 3, 
1906, was made, or the subséquent sums paid by Hirth, amounting 
to $700, or the undivided half of the profits which were to be paid 
to Grimsrud until ail of Hirth's payments amounted to $5,000. Yet, 
if the contract was net one of partnership, it ^yould be difficult to 
escape the conclusion that this money so paid by Hirth to Grimsrud, 
and the profits, if any, received by Grimsrud on Hirth's account, 
constituted a debt against Grimsrud in favor of Hirth. 

The theory that Grimsrud intended to form a partnership is very 
much strengthened by the letter and accompanying document which 
Grimsrud sent to Hirth on September 26, 1907. The document, 
apparently prepared under the direction of Grimsrud, speaks of this 
business as a copartnership between the two, under the name of the 
Hirth Shoe Company. The facts in the case of Drennen v. London 
Assurance Co., 113 U. S. 51, 5 Sup. Ct. 341. 28 L. Ed. 919, and 116 
U. S. 461, 6 Sup. Ct. 442, 29 L. Ed. 688, were materially différent 
from the facts in this case. See Paul v. Cullum, 132 U. S. 539, 10 
Sup. Ct. 151, 33 L. Ed. 430. The relation between thèse parties 
having been one of partnership, the question is: What are now 
Grimsrud's rights? 

It is to be noticed, in the first place, that the only person who has 
gone into bankruptcy is Hirth. His bankruptcy did not put into 
bankruptcy Grimsrud as an individual, nor did it put into bankruptcy 
the partnership between Grimsrud and Hirth. It does not appear 
that there are now any creditors of the Hirth Shoe Company. It was 
stated in the argument that Grimsrud had paid them ail. 

[2] That the partnership was dissolved at or about the time of the 
bankruptcy of Hirth is not disputed. If Grimsrud has paid the debts 
of the partnership, and if on an accounting between him and Hirth 
the latter would owe him, such a claim is a debt which will be dis- 
charged by the bankruptcy, and Grimsrud has therefore a right to 
prove it. To make such proof there must, of course, be an accounting 
between the partners and a settlement of their partnership affairs. 
The proper place for this accounting and settlement is in the bank- 
ruptcy court before the référée. If this is such a claim as is referred 
to in section 63b of the bankruptcy act (Act July 1, 1898. c. 541, 
30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), the power of the court 
to order it liquidated before the référée is ample. 

The claim already filed by Grimsrud before the référée is not 
sufficient to allow proof of the balance due him on the final settlement; 
but there is no reason why a new claim cannot be presented by Grims- 
rud, which would permit of such proof. 

The order of the référée was that the claim presented be disallowed, 
without préjudice, however, to the right of said claimant to hereafter 
make a claim against Hirth as an individual, in a proper case. That 
order is modified, so as to disallow the claim without préjudice to. 
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the right of the claimant to présent another ' claim to the référée for 
the balance due him updn an accounting of their partnership affairs 
between himself and the bankrupt Hirth, and, except as so modified, 
the order of the référée is affirmed. 



STRATTON v. NATURAL OARBONIC GAS CO. 

TRUST 00. OF AMERICA v. NATtIRAL OARBONIO GAS CO. et al. 

(Circuit Court, S. D. Kew York. July 18, 1911.) 

OOBPOBATIONS (§ 478*) — MORTGAQES— AfTER-ACQUIBED PERSONALTT. 

Under the rule of the fédéral courts, a mortgage given by a corpora- 
tion eoverlng real and personal property owned and to be acqulred ex- 
tends to Personal property subsequently acqulred and necessary to the 
mortgagor's business, as agalnst gênerai credltors. 

[Ed. Note. — For other cases, see Corporations, Cent, Dig. § 1871; Dec. 
Dlg. § 478 ;* Mortgages, Cent. Wg. §§ 208-289.] 

In Equity. Suits by Charles G. Stratton against the Natural Car- 
bonic Gas Company and by the Trust Company of America against 
the Natural Carbonic Gas Company, Charles G. Stratton, and Edward 
G. Benedict, receiver. On exceptions to report of spécial master. 
Overruled, and report confàrmed. 

Thomas & Oppenheimer, for complainant. 

Morris & Plante, for défendant. 

John Guyton Boston, for intervenor Trust Co. of Amerîca. 

WARD, Circuit Judge. Thèse are exceptions to the report of the 
spécial master holding that the lien of the défendant company's mort- 
gage covering real and personal property acquired and to be acquired 
extended, as against gênerai creditors, to certain gas tubes acquired 
after the mortgage was executed and delivered. Thèse tubes were 
necessary to the mortgagor's business. 

Sections 230 and 235 of the lien law of New York (Consol. Laws 
1909, c, 33) make chattel mortgages void as against creditors unless 
they are filed and every year refiled. Section 231, however, relieves 
corporations from the duty of filing and refiling mortgages on their 
real and personal property as chattel mortgages. But the section does 
not profess to define, much less to expand, the lien of the mortgages. 
Therefore the question in this case is : Did the lien of the mortga?€> 
cover the tubes, as they were subsequently acquired, as against cred- 
itors? 

The Court of Appeals of New York in New York Security & Trust 
Co. V. Saratoga Gas & Electric Co., 159 N. Y. 137, 53 N. E. 758, 45 
E. R. A. 132, and in Zartman v. First National Bank, 189 N. Y. 267, 
82 N. E. 127, 12 h. R. A. (N. S.) 1083, held that such mortgages did 
not cover subsequently acquired current funds or product of whicli 
the mortgagor had the absolute use and disposition. The reason is 
that such ownership is entirely inconsistent with the intention to give 

»For otlier cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a lien. However, in the gênerai discussion of tHe subject în the Zart- 
man Case, it seems to hâve been the view of the court that no after- 
acquired chattels are covered as against creditors, unless they are ap- 
propriated to the mortgagee, either by some act of the mortgagor or 
by the mortgagee's taking possession of them. See, also, MacDonnell 
V. Buffalo Co., 193 N. Y. 92, 104, 85 N. E. 801. Of course, between 
the parties the covenant conveys a good lien in equity. In the later 
case of People's Trust Co. v. Schenck, 195 N. Y. 398, 88 N. E. 647, 
133 Am. St. Rep. 807, the lien of the mortgage was held to extend to 
after-acquired realty necessary to the company's business as against 
the lien of a judgment. 

The fédéral courts hâve taken this broader view in Pennock v. Coe, 
23 How. 117, 16 L. Ed. 436, followed in many subséquent cases as to 
both real and personal property. In it the lien of a mortgage was held 
to be superior to the exécution of judgment creditors against rolling 
stock of a railroad company acquired after the mortgage was executed. 

The exceptions are dismissed, and the report confirnied. 



IIOLLEXBACK v. HAND et al. 
(Circuit Court, N. D. New York. October 11, 1911.) 

1. Neoligence (§ 136*) — STRissGTii OF Materials— Question fob Jubt. 

Where a servant was killed by the collapse of a concrète pier, ancl 
plaintiff claimed tbat tlie pier fe!) becawî^e the niaterialiî of which it was 
made were improper, and that tlie concrète was not properly mixed, évi- 
dence held to require submission to tbe jury of the strengtU of the mate- 
rials aiid whether défendant company kuew or should hâve known it 
would make weak concrète. 

[Ed. Note. — ITor other cases, see Négligence, Dec. Dig. § 136.*] 

2. Négligence (§ 44*) — Defectivb Pier. 

Where décèdent, a servant of a steel company, was killed by the col- 
lapse of a concrète pier, provided for the construction of a bridge, owing 
either to the neglectful use of improper niarerials or the improper mix- 
Ing of materials, or to the prématuré use of the pier before it had time 
to set, there being no allégation or évidence that défendant was négligent 
in allowing the steel company to go on the work before it had time to 
set, défendant was only liable in case it was established that the pier 
was constructed of Improper materials or that proper materials were not 
properly mixed. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 44.*] 
8. Négligence (§ 124*) — Evidence — Statement dp Supebintendent. 

Wheic the servant of a steel compan.y was killed by the collapse of a 
concrète bridge pier constructed by défendant company, due either to the 
fact that the pier was constructed of improper materials or negligently 
constructed of proper materials, or used by the steel company before it 
had time to set, the opinion of the superintendent of the entire work 
employed hy the owner and known to both défendant and the steel com- 
pany, that the pier would be ail right to go on at the end of seven days 
after completion, and that such statement was relied on by the steel 
company and Its employés, was inadmissible. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 124.*] 

*For other cases see same tapie & i ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
189 F.— 59 
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4. NEGLIGENCE (§ 131*)— DEATII OF SERVANT— REPAIE OF DeKECTIVE CON- 

STRUCTION— EVIDEKCE. 

Where decedeut was killed by tlie collapse of a concrète pier, aud it 
was material to détermine whetber the catastrophe was due to the im- 
proper construction of the pier, in which event only would défendant he 
liable, or to the prématuré use of the pier by decedent's employer, évi- 
dence that six or seven niouths following the pier was re]ialre(l with con- 
crète made of the same material allowed to stand three to six weeks be- 
fore placlng the superstructure thereon, and that it then bore the load, 
which évidence was not llmited to show that certain of the niaterials 
propei-ly combiued and used had proved strong and etilcient for the pur- 
pose intended, was Improper. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 131.*] 

5. Trial (§ 207*) — Evidence— Purpose— Limitation. 

Evidence compétent for one purpose but incompétent for another may 
be admitted to answer the purpose for which it is compétent; but its ad- 
mission and use should be limited to that purpose, and the jury should 
be instructed that they are not at llberty to consider it for any otheç. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §i 498, 499, 501 ; Dec. 
Dig. § 207.*] 

6. Trial (§ 79*) — Réception of Evidence— Objections— Nbcessity. 

Where, during the examlnation of a witness, the court, by making a 
statement as to what it understood the défendant was seeking to prove 
and the purpose of it, stated it thought the évidence compétent, and there- 
fore overruled the objection, plalntlfC's counsel was thereby giveu to un- 
derstand that it was uot necessary to object further, and, the ruling beiug 
erroneous, the objection should be considered sufficient. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 192 ; Dec. Dig. § 
79.*] 

Ât Law. Action by Harry S. Holletiback, as admini.strator, etc., of 
Jeremiah lîollenback, deceased, against Augustus N. Hand and anoth- 
er, as receivers of the Ebnore & Hamilton Contracting Company. On 
plaintiff's motion to set aside a verdict for défendants, and for a new 
trial on the ground that the verdict is clearly against the weight of the 
évidence and not supported thereby, and for prejudicial errors in 
the admission and rejection of évidence. Granted. 

Frost, Daring & Warner, for plaintiff. 
H. V. Borst, for défendants. 

RAY, District Judge. The Washington & Berkeley Bridge Com- 
pany, a West Virginia corporation, as owner, undertook the con- 
struction of a bridge across the Potomac river near Williamsport, 
Md. The piers were to be of concrète f rom 20 to 40 or more f eet 
in height and were designed to carry a steel superstructure of great 
weight and during construction heavy machinery for placing it and 
cars after construction. It was, of course, necessary that thèse piers 
should be strong and well constructed of suitable material well and 
thoroughly mixed and placed properly and left to harden or set at 
least a suitable time before placing a load thereon. The défendant 
Company owed a duty to ail who should go upon the piers while plac- 
ing the superstructure to do its work properly and efficiently in ail 
respects, and, if it knew the materials furnished for the construction 
of such piers were unsuitable and made a weak and dangerous struc- 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lure, to notify the Pennsylvania Steel Company and its employés of 
the defects and danger. To this end, so far as construction vvas 
concerned, there were plans and spécifications ; but no time was fixed 
within which a load should not be placed thereon after completion, 
and nothing was said in the spécifications as to the time the forms 
should be left on the various sections of a pier as the wprk of con- 
struction progressed. As matter of fact, after some of the piers 
were completed, the work of placing the steel superstructure was 
commenced and carried forward, so that it was placed or being placed 
on pier No. 10, counting from the Maryland side of the river, some 
seven days after this pier was completed. The weather at this time, 
December 16, 1908, was quite cold and damp, and there was évidence 
that such weather as this would delay the setting and hardening of the 
concrète material. The owner, Washington & Berkeley Bridge Com- 
pany, let the contract for erecting the piers to the défendant company, 
the Élmore & Hamilton Contracting Company, and let the contract for 
erecting the steel superstructure thereon to the Pennsylvania Steel Com- 
pany. As, after a little time, both companies were working on this 
bridge at the same time, each could see what the other was doing and 
how the work was being done and the materials used. There was an 
engineer in charge of the entire work for the owner, and each con- 
tracting company had a foreman or superintendent. Jeremiah Hol- 
lenback was in the employ of the Pennsylvania Steel Company and 
engaged with others in placing the superstructure. There was no 
contractual relation between the défendant company and the steel 
company, nor was there any such relation between the deceased and 
the défendant company. However, the défendant company owed the 
duty before mentioned to Hollenback. 

On the morning of December 16, 1908, while Hollenback, with other 
employés of the Pennsylvania Steel Company, was engaged in placing 
the iron beams extending from pier 9 to pier 10, on pier 10, and after 
same had been partially placed, the top portion of pier 10 gave way, 
that is, the girder or beam placed thereon on the upstream side eut 
or sheared right down through the upper part of the concrète pier 
and the girder, crâne, traveler, and other ironwork with the men 
thereon, including Hollenback, the deceased, were precipitated to the 
bed of the stream some 40 feet below, and Hollenback received in- 
juries from which he died. 

The contention of the plaintiflf was and is that the concrète was of 
improper material, improperly mixed, and weak and rotten owing 
to the négligence of the défendant company in using same and in 
constructing such pier, and that its négligence was such as to charge 
it with notice of such weakness, and that it turned this pier over or 
allowed same to pass to the hands of the Pennsylvania Steel Com- 
pany for the uses and purposes intended knowing of such weakness, 
improper construction, etc., or legally charged with notice thereof, 
without notice to that company, and hence was and is responsible 
for the conséquences that followed. The contention of the défendant 
was and is that the concrète was ail right, composed of suitable mate- 
rial, properly mixed and placed, but that the weather conditions were 
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such that the Pennsylvania Steel Company went upon such pier and 
placed the load thereon before the concrète had had time suitably 
to set and harden, and that the pier gave way because of this prématuré 
use ; the défendant company being f ree f rom ail f ault and négligence 
on its part. There was évidence of some haste in the completion of 
this pier No. 10, and that the concrète for the part that gave way 
was mixed by hand instead of with machinery or a mixer, as the mate- 
rial used up to that time for the construction of the piers had been. 
Evidence was allowed under objection and exception that, after pier 
10 gave way, the pier was in May, June, or July following, as to 
this top portion, reconstructed by the owner, Berkeley Company, of 
the same kind of sand, or sand from the same bank in the river, 
same crushed stone, that is, crushed stone of the same character from 
the same quarry and crushed in the same way, same kind of cernent, 
ail mixed into concrète in substantially the same way and allowed to 
stand some three to five weeks before use, and that the load, steel 
superstructure, etc., was then placed thereon, and that the pier car- 
ried the load without giving way. The steel superstructure was being 
placed by the Pennsylvania Steel Company when the accident hap- 
pened, and that company placed it after the pier had been recon- 
structed in the early summer following. This évidence was ofïered 
and allowed for the purpose of showing that the sand, stone, and 
cernent used were proper, suitable, and sufFicient as to quality for the 
purpose, and that there was no négligence in using it, but it was not 
specifically limited to that purpose. There was évidence that the sand 
used was not such as the contract called for — that is, "clean, sharp, 
coarse sand" — as it was taken from the banks of the Potomac river at 
low water and was sand that had been washed down and left by the 
flow of the river at high water, and that it contained some leaves, 
sticks, etc. There was évidence that this tended to weaken the con- 
crète. There was évidence also to the contrary. There was also évi- 
dence that the mixing of concrète by hand sometimes results in less 
uniformity and may produce a weaker concrète, a crumbling mate- 
rial, depending of course on the uniformity and thoroughness of the 
hand mixing. There was évidence pro and con as to the weakness 
of concrète made of sand containing a small percentage of loam. 
There was also évidence tending to show that on the 16th, the day 
the pier gave way, the top portion was green, looked wet, and was 
not suitably set or hardened, and that this could be seen from the 
ground. 

It is undoubtedly true that this concrète was not first class, or such 
as would hâve been produced by using sand such as was called for by 
the strict terms of the contract; but there was évidence that it was 
tested, accepted, and used, ail the contracting parties concurring in 
its use. Whether or not the concrète used in completing pier 10 
before the accident was properly and sufficiently mixed was a dis- 
puted question. The évidence was not clear that the concrète used 
to repair and restore the top of pier 10 after the accident was mixed 
in the same manner as was tliat used in its completion prior to the 
accident. However, the fact that this stone, sand, gravel, and cément 
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actually used both prior to and after the accident made good and suffi- 
cient concrète when allowed to stand three or more weeks before used 
to carry a load was some évidence that it was not négligence to use 
it with the approval and knowledge of the contracting parties; that 
is, the owner, the Pennsylvania Steel Company, and the Ehnore & 
Hamilton Company, and the engineer and supei'intendent in charge. 
The plaintifï gave évidence by actual test that the concrète made of 
thèse materials when properly mixed was not weak and' insuiïicient 
for the load it was actually supporting at the time of the accident. 
If the Elmore & Hamilton Company was free from négligence in 
using it, and it was properly mixed, and there was no négligence in 
this respect, and it was properly placed, and the Pennsylvania Steel 
Company negligently, or through error of judgment, or ignorantly, 
went upon pier 10 with a load before it should hâve donc — that is, 
before the pier had time to set and harden under the prevailing weath- 
er conditions — it is difficult to see how the Elmore & Hamilton Com- 
pany can be charged with willful négligence or any wrong. Ail this 
was left to the jury. It would seem that proof that concrète made of 
this material in the proportions called for by the contract and properly 
mixed and left from three to five weeks before being subjected to 
a load did carry this load was compétent évidence as to the sufficiency 
of the materials and on the question of négligence in using them. 
Would it not hâve been compétent for the plaintifï to show that when 
it was used thereafter it gave way under the same load, assuming such 
to hâve been the fact? Would not this hâve been compétent évidence 
on the question of the adequacy of the material as matter of fact? 

[1] The plaintifï was allowed to show the pressure some of thèse 
same materials would stand and did stand mixed by experts subséquent 
to the accident. It was for the jury to say what the strength of thèse 
materials made into concrète was, and whether défendant company 
knew or should hâve known it would make weak concrète. 

Pier 10 was completed December 9th and gave way December 16th, 
or seven days later, while the load was being placed. The pressure 
of the load carried was about 78 pounds per square inch. The tem- 
pérature during this time ranged from 24 to 57 degrees above zéro. 
Subséquent to the injury a test of concrète made of thèse same mate- 
rials, under less favorable atmospheric conditions, showed a com- 
pression strength at the end of seven days of 758 pounds per square 
inch. This concrète was subjected to a pressure of 5,000 pounds, and 
while under pressure was struck a blow with a sledge hammer and 
again tested, when it showed a compression strength of only 609 
pounds per square inch, which indicated that the blow weakened the 
concrète. Undoubtedly it would not hâve withstood this pressure if 
improperly mixed. The plaintifï contends that this évidence shows 
conclusively that the concrète which gave way was improperly and neg- 
ligently mixed, and that this négligence was the cause of the giving 
way of the pier ; that it gave vvay under a pressure of 78 pounds per 
square inch, when if properly mixed it would hâve sustained a pres- 
sure of at least 600 pounds per square inch, leaving out ail questions 
of the improper character or quality of the materials. But we hâve 
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the évidence that after standing three to five weeks thèse concrète 
piers made of thèse materials sustained the full load they were de- 
signed to carry. Hence there was a conflict as to the load thèse piers, 
made of thèse materials properly mixed, would carry if given sutïi- 
cient time in which to harden. That pier 10 gave way at the end of 
seven days under a pressure of 78 pounds per square inch indicated 
under ail the évidence one of two things (assuming the material was 
suitable) : ' That the mixing was negHgently and improperly donc ; 
or that the concrète pier was prematurely — that is, while soft and 
green — subjected to the load or pressure of 78 pounds per square 
inch. If this material actually used, suitably and properly mixed 
and placed, would hâve carried considerably more pressure than it 
did at the end of seven days under prevailing weather conditions, and 
there had been no dispute on this point, it would follow that the mate- 
rial was improperly mixed and placed. But there was évidence tend- 
ing to show that perfect material, perfectly and suitably mixed, under 
the prevailing conditions, would be delayed in setting and hardening 
so as to bear any considérable load, such as a pressure of 78 pounds 
to the square inch. 

[2] Hence it came around always to the question: Was the giving 
way of pier 10 due to the négligent use of improper material or to 
the improper mixing of material good or bad, on the one hand, or 
to the prématuré use of the pier before it had had time to set and 
harden, on the other? If due to the first-mentioned cause or causes, 
or both, then défendant was liable; but, if due to the last-mentioned 
cause, the défendant was not liable, as there was no allégation or 
évidence the défendant company was négligent in allowing or per- 
mitting the Pennsylvania Steel Company or its men to go on the pier 
with their work before it had had time to set and harden. So far 
as appeared in the case, the Pennsylvania Steel Company was as well 
informed as the défendant company on this subject. If the défendant 
company by the use of improper or defective material, or by the im- 
proper mixing of such improper material, or the improper mixing of 
proper and suitable material, for that matter, put up a concrète pier 
which required a considerably larger time in which to set and harden 
under prevaiHng weather conditions than concrète properly mixed, so 
as to carry a load, and gave no warning, then défendant company was 
liable if the Pennsylvania Steel Company waited the usual time for 
the concrète to harden, and on inspection and examination it appeared 
to be in suitable condition to go upon, and that company was ignorant 
of the dangerous condition. In such case it would be the négligence 
of the défendant company in failing to properly mix the concrète, or 
in mixing improper material, which caused the in jury. I think that 
under ail the évidence it was a fair question for the jury whether 
the concrète of pier 10 was properly mixed. So if, without the 
knowledge and consent of the others interested, the défendant com- 
pany substituted material which required a considerably longer time 
to set and harden than the material specified and which the Pennsyl- 
vania Company supposed and had the right to suppose was used, 
and the pier gave way because not sufficiently hardened, then the giv- 
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ing way was due to the defendant's wrong, and it was liable. Ail 
this was explained to the jury and submitted for its détermination. 

[3] The plaintiff sought and offered to show that, before going 
on pier 10, the superintendent of the work being done by the 
Pennsylvania Steel Company and hence, as it claimed, its employés, 
was told by the superintendent of the entire work, employed by the 
owner and known to both the other companies, that this pier was ail 
right to go upon, or woukl be at the end of seven days from com- 
pletion, and that this was relied upon by the Pennsylvania Company 
and its employés. The superintendent was not called as a witness. 
This, if true, wonld not tend to establish négligence or the absence of 
négligence on the part of the défendant company. But would it not 
establish or tend to establish the absence of contributory négligence 
on the part of the Pennsylvania Company or of Hollenback, one of 
its employés, in going thereon when they did? If the steel company 
or its foreman was assured by the superintendent of the entire work 
employed by the owner that at the end of seven days — that is, the 
day it did go on pier 10 and on which that pier gave way — it was 
or would be safe to go thereon, could it or its employés be charged 
with contributory négligence in going thereon at the expiration of 
such time assuming the dangerous condition was not obvions? The 
évidence ofïered was rejected and an exception taken. To admit this 
statement of the superintendent was to admit bis opinion or statement 
as to the length of time necessary for this concrète pier made of thèse 
materials and properly mixed to harden. At this time he was super- 
intending the work and was presumed to know ail the essential facts. 
Did this statement, if made and credited by the jury, tend to es- 
tablish that it was safe to go thereon? Clearly not. Was it informa- 
tion on which the steel company or Hollenback had a right to rely 
and act to some extent? It seemed to the court on the trial and 
seems now that this mère expression or statement of opinion by the 
superintendent was not legitimate évidence of any fact which would 
justify the Penn.sylvania Steel Company or its employés in going on 
the pier before it had had time to suitably set and harden. The mate- 
rial was then in the présence of ail parties, and the mixing and placing 
was going on in the présence of ail who would observe. There was 
no évidence that the superintendent employed by the owner, and 
who made the statement sought to be proved, had any control over the 
Pennsylvania Steel Company or its men in directing when they should 
or should not go on thèse piers. Neither the steel company nor its 
men were under or subject to his orders in this regard. It follows, 
it seems to me, that his statement as to when it would be safe and 
proper to go on thèse piers was no more compétent than would hâve 
been proof of the expression of an opinion on the subject to the 
foreman of the Pennsylvania Company by any other person. 

[4] It is contended that it was error to allow proof that in May, 
June, or July, following the accident, this pier was repaired with 
concrète marie of the same material, allowed to stand three to six 
weeks before placing the superstructure thereon, and that it then 
bore the load. This did tend to show: (1) That in December the 
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concrète had not been allowed to harden sufficîently when subjected 
to the load ; and (2) that the material was sufficient for strong concrète 
if when properly mixed it was allowed to stand long enough. The 
plaintiff cites many cases holding that when a person or corporation 
is sued for damages for négligence in erecting or maintaining for use 
a certain structure, etc., whereby one sustains injury, the plaintiff 
cannot be permitted to show repairs or improvements or changes 
made by the défendant after the happening of the accident for the 
purpose of establishing négligence in the original construction. This 
is the law unquestionably. Such évidence was formerly admitted 
quite generally; but modem décisions are almost universally against 
its admission. It is offered, or may be used, as an admission by de- 
fendant that the original construction was defective or improper or 
that the condition had become defective. The reason for its rejection 
is tersely stated by Mr. Justice Gray in Columbia R. R. v. Hawthorne, 
144 U. S. 202, 207, 12 Sup. Ct. 591, 593 (36 L. Ed. 405), adapting 
the language of the court in Morse v. M. & St. Louis R. R., 30 Minn. 
465, 16 N._W. 358, and Hart v. L. & Y. R., 21 Law Times (N. S.) 
261, 263, viz. : 

"The true rule and tlie reasons for it were well expressed In Morse v. Mln- 
neapolls & St. Louis Railway, atiove clted, In which Mr. Justice Mltcbell, de- 
livering the unanimous opinion of the Suprême Court of Minnesota, after re- 
ferrlng to earlier opinions of the same court the other way, said: 'But on 
mature reflectiou \ve hâve concluded that évidence of this liind ought not to 
be admitted under any circumstances, and that the rule heretofore adopted 
by this court is on principle vprong ; not for the reason given by some courts, 
that the acts of the employés in making such repairs are not admissible 
against their prlncipals, but upon the broader ground that such acts afford 
no legitimate basis for construlng such an act as an admission of previous 
neglect of duty. A person may bave exerclsed ail the care which the law 
required, and yet, in the light of liis new expérience, after an unexpected ac- 
cident bas occurred, and as a measure of extrême caution, he may adopt ad- 
ditional safeguards. The more careful a person is, the more regard he bas 
for the lives of others, the more likely he vi^ould be to do so, and it would 
seem unjust that he could not do so without being liable to bave such acts 
coustrued as an admission of prior négligence. We think such a rule puts 
au unfair interprétation upon human conduct, and, virtually holds eut an in- 
dueement for continued négligence.' 30 Minn. 465, 468 [16 N. W. 358, 359]. 

"The same rule appears to be well settled in England. In a case in which 
it was aflirmed by the Court of Exchequer, Baron Bramwell said: 'People do 
not furnish évidence against themselves simply by adopting a new plan in or- 
der to prevent thé récurrence of an accident. I think that a proposition to 
ttie contrary would he barbarous. It would be, as I hâve often had occasion 
to tell juries, to hold that. because the world gets wiser as it gets older, there- 
fore it was foolish before.' Hart v. Lancashire & Yorkshire Eallway, 21 Law 
Times (N. S.) 261, 263." 

See, also, Corcoran v. Village of Peekskill, 108 N. Y. 151, 154, 
155, 15 N. E. 309. 

But hère the défendant offered évidence of the subséquent repairs 
and their character and of the material used, not to prove négligence 
in the original construction, but to show that the owner used the same 
material in the same way for the same purpose, and that it made 
good and sufficient concrète when allowed to stand a sufficient length 
of time before being subjected to a load. The évidence did tend to 
show that the plaintifif's intestate may bave been négligent in going 
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on the pier too soon, or that, if net négligent, the giving way of tlie pier 
vvas due to the prématuré use thereof by the plaintiff's intestate work- 
ing for the Pennsylvania Company, and not to the use of improper 
materials or to any improper mixing of the materials used. I think 
it was compétent "to prove that certain of thèse materials properly 
combined were used after the accident and proved strong and efficient 
for the purpose intended as their efficiency for such purpose was in 
question and challenged. The length of time the material stood before 
being subjected to a load was also material, and the moment that fact 
appeared there came into the case the fact that the Pennsylvania Steel 
Company finally placed the superstructure after the lapse of four 
to six weeks from the restoration of the pier. Proof of this last 
fact was not specifically objected to by the plaintiff when proved by 
one witness; but I think the plaintiff's counsel understood it had 
been objected to and ruled on by the court, and at a prior time it 
was specifically objected to and admitted, as we shall see. 

Could not a défendant, sued for négligence in making and selling 
weak and insufficient wagon wheels whereby the purchaser and user 
was injured, the insufficiency and weakness of the timber used being 
chargea, show in défense that he had used the same timber for years 
in making such wheels both before and after the accident, and that 
they had been actually used and had proved strong and sufficient? 
And could not the plaintiff show in proving his case that other wheels 
of the same size made of the same timber by the défendant had 
broken, gone to pièces, and been shown by actual use both before and 
after the accident in question to be dangerous because of the weakness 
of the timber? Or would mère opinions be substituted for thèse 
actual facts? 

Going on pier 10 prematurely was not necessarily contributory nég- 
ligence ; but it may hâve been the sole cause of the giving way of the 
pier. Hère, until we come to the fact that the Pennsylvania Com- 
pany placed the superstructure after the accident, the reason of the 
rule above referred to is absent. The défendant gave the évidence as 
to the reconstruction of this pier and the materials used and the length 
of time the concrète was allowed to stand before being subjected to 
a load for the purpose of showing the good character and sufficiency 
of the material. The reconstruction of the pier alone was done, not 
by the défendant company, but by the ovvner, the Berkeley Company, 
and could not operate as an admission of the défendant company that 
it was négligent in the original construction, or as an admission by 
the Pennsylvania Steel Company, or its employé, that it was négligent 
in going on the pier at the end of seven days after its completion. 
Mère reconstruction was not a fact tending to show that this material 
was proper and sufficient when properly mixed, but proof that if it 
was allowed to stand three to six weeks, and that it was then hard 
and solid, tended to show that it required more than seven days in 
which to harden or set sufficiently to carry a load. Proof of this fact 
of waiting three to six weeks after the accident also tended to show 
that the Pennsylvania Steel Company with its men commenced opéra- 
tions on pier 10 too soon prior to the accident, and, as the proof also 
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showed that the Pennsylvania Company waited three to six weeks 
after the reconstruction of the pier was complète before placing the 
superstructure, the jury might hâve said this was an admission on 
its part that it went on that pier in the first instance too soon and was 
neghgent in so doing. 

If A. is sued by B. to recover damages for neghgence in suppîying 
improper and defective sand and cément or Hme for the mortar used 
in laying a high wall in which B. was at work placing timbers, whereby 
the wall was made weak, and hence crumbled and fell, causing the 
in jury, could not A. show that the sand and cernent were strong and 
suitable for the purpose, and that the wall fell because of plaintiff's 
négligence in going thereon with timbers too soon and while it was 
green, by proving that after the accident the same materials were 
used by défendant to reconstruct the wall, and that after standing 
a suitable time the wall was strong and bore the load without showing 
weakness? But would it be compétent for the défendant to show 
that the plaintifï himself waited a longer time than at first before 
going on the reconstructed wall ? 

In the case at bar there was no change in material or mode of con- 
struction of the pier by any one when the pier was reconstructed. The 
only change in opérations was that, after the pier was reconstructed 
by the owner with the same material in the same way as before, it 
was by the Pennsylvania Steel Company allowed to stand some four 
to six weeks before being subjected to a load. Assume that the 
Pennsylvania Steel Company is shown by this évidence to hâve waited 
from four to six weeks before going on the reconstructed pier, and 
that thereby the jury may hâve been led to conclude it admitted that 
it went on the pier too soon in the first instance, was the évidence 
any the less admissible ? It may be argued the Pennsylvania Company 
was not négligent in the first instance; but, in view of what happened 
•on the 16th of December, it had the right to use the précaution of 
waiting from four to six weeks, instead of seven days, before placing 
the load on the reconstructed pier, and that admitting the évidence in 
question was allowing a subsecjuent act of précaution taken by the 
Pennsylvania Steel Company in the light of expérience and added 
knowledge to be used against the employé as an admission by said com- 
pany that it went on pier 10 too soon or negligently in the first in- 
stance. The admissions of the Pennsylvania Steel Company made 
after the accident and injury, either by words or by acts, were not 
admissible against the administrator of HoUenback. If this may hâve 
been the eflfect of the admission of this évidence that the Pennsylvania 
Company waited three to six weeks as stated, and its use was not 
properly limited by the court, and its réception was objected to prop- 
erly, then the ruling admitting the évidence was prejudicial error, and 
the plaintiff is entitled to a new trial. The question of the négligence 
of the Pennsylvania Steel Company was in the case and was brought 
in by the défendant company, which contended that the Pennsylvania 
Steel Company was négligent in going upon the pier with this heavy 
load at the end of seven days, and that its négligence or the prématuré 
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use of the pier was the proximate and producing cause of the injury 
to its employé HoUenback. The court charged : 

"The défendant bas given évidence teudiug to sliow tliiit the concrète was 
coniposed of proper aiid suitable niaterials, sand, ceuient, and bi'oken stone, 
which were suitaWy. properly. and siiffic-iently niixed and properly placed lu 
the fornis, and tbat such forais were left in position the necessary lonjîth of 
time : but that, on aeconnt of weatlier eonditioiiK. cold or freesîing weatlier 
conditions, the concrète liad not sufticiently hardened or set wlien snVijected 
to the weight and pressure placed thereon, and tliat tlie weight was phiced 
tliereon prematurely and negligently by the Pennsylvania Steel (\)nipany, and 
that, for this reason, it was not safe to i)ut the weight and pressure, to whlcU 
it was subjected, upon it; and that, because of this prématuré sub.1ee-ting of 
pier 10 to this great weight and pressure, the négligence of the steel conipany, 
it gave way and caused the accident and injury to the plaintiff's intestate 
and his conséquent death. 

"If, gentlemen, you llnd this to be the truth of the case, then the plaintiff 
cannot reeover in this action, for, in such case, the Injury to the plaintiff's 
intestate, and his conséquent death, would not be the resuit of the négligence 
of the défendant conipany. but the resuit of négligence or want of care or of 
poor judgiuent on the part of the Pennsylvania Steel Conipany." 

When the offer of proof by the witness Angle came as to what was 
donc after the accident by way of reconstructing pier 10, the materials 
iised, etc., including the time that was allowed to pass before going 
on the reconstructed pier with the superstructure, strenuous objection 
was made and repeated. The court in ruling on the objections, after 
stating the facts the défendant sought or was seeking to prove, said : 

"Now the défendants are seeking to show, as I understand. they took off 
the top, and they not only found It hard, but he (witness) says they had to 
chisel it, and when they did they couldn't break the stone up, they had to 
eut through the stone. Xow they scek to show, as I understand, what they 
are at, they hâve got some évidence to that effect, that they took the sanie 
sand froni the same place, the saine quality and charaeter, the same foreign 
substance in that there was in that tirst used. the saine stones from same 
quarry, broken with the saine crusher, and the same cément, .same quality, 
luixed it in the same iiroportions, and in the same inaiiner, and put it up 
there and let it stand longer than seven days, then I suppose they intend to 
show that It was firin, hard, and ail that sort of thing; show that it is proper 
niaterial, and that if it was put up there and let alone that it will harden 
and be of suffleient streiigth. They seek to show from that that this injury 
occurred because of the négligence of the Pennsylvania Steel Company in not 
properly iuspecting that pier and in going on it prematurely when It was 
green and endangered the inen in their hurry. Now that is about the sum 
and .substance of what Ihey are driving at, as I understand it." 

The court then made other remarks on the subject and concluded: 

"So in that view I overrule the objections and give thein (plaintiff) an ex- 
ception." 

There was a plain statement by the court of the évidence offered 
or sought to be introduced and of its purposes, and one of such pur- 
poses was to show that the accident and injury were the resuit of 
the négligence of the Pennsylvania Steel Company, and one of the 
facts to be proved ruled upon was that the reconstructed pier was 
allowed to stand inore than seven day.s before placing the superstruc- 
ture thereon. The court evidently did not intend to rule, and there 
was no ruling, that such delay in placing the superstructure subséquent 
to the accident could be used or admitted as évidence of an admission 
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by the steel company or its employé Hollenback tîiat the pier was used 
too soon in the first instance, but it was admitted generally and without 
limitation as to the purpose for which it could be considered, and the 
jury was not instructed it could not be used or considered by them 
as an admission. I cannot say that the admission of this évidence, 
without any limitation at the time as to the purpose for which it 
could be considered by the jury, and in the absence of such a limitation 
in the charge, was harmless or not prejudicial to the plaintiff. The 
question of the négligence of the Pennsylvania Steel Company in pre- 
maturely placing the superstructure prior to the accident was one of 
the vital ones in the case. The mère fact that that company did wait 
f rom three to six weeks before placing the superstructure subsequently 
to the accident may hâve determined the verdict. If the défendant had 
based its défense solely on the grounds that the materials used were 
proper and suitable, that the mixing and placing of the concrète was 
properly donc, but that the weather conditions were such that they 
delayed the setting and hardening of the concrète, a fact known to 
ail if known to any one, and had lef t out of the case any contention 
or claim that the Pennsylvania Steel Company, or Hollenback, was nég- 
ligent in going on pier 10 with this load, in my opinion ail the évi- 
dence given would hâve been compétent. But with the contention in the 
case that the Pennsylvania Company and Hollenback were négligent, 
and that their négligence, especially that of the Pennsylvania Com- 
pany, caused or contributed to the injury of Hollenback, admissions 
of the Steel company made after the accident and injury, either by 
words or acts, were prejudicial and incompétent évidence. The fact 
that the Pennsylvania Steel Company placed the steel structure on 
the pier after the accident and reconstruction was immaterial, harmful 
probably, and could as well hâve been omitted from the case. For 
legitimate purposes it was ail sufficient to show that the load was 
not placed, after the reconstruction of the pier, until the lapse of some 
weeks. In Corcoran v. Village of Peekskill, 108 N. Y. 151, 155, 15 
N. E. 309, the action was against the village for négligence in allowing 
an area next the walk in front of a dwelling house to remain open 
and unfenced, whereby the plaintiff fell in and was injured. The 
main question was whether this area was sufficiently guarded to protect 
travelers on the street. Evidence was permitted that after the ac- 
cident the owner of the premises built a fence around the area. This 
was held to be fatal error. See, also, cases cited in the opinion in 
that case. 

[5] Evidence compétent for one purpose but incompétent for an- 
other may be admitted to answer the purpose for which compétent; 
but its admission and use should be limited to that purpose, and the 
jury should be told they are not at liberty to use or consider it for 
any other. In Clapper v. Town of Waterford, 131 N. Y. 382, 389, 
30 N. E. 240, 242, the action was against the town for négligence 
of the commissioner in not keeping the highway in repair, One dé- 
fense was want of funds to make repairs. The plaintiff offered to 
show and was permitted to prove, for the purpose of showing the 
commissioner's control over the highway and that he had funds for 
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repairs, that some days after the accident he was seen repairing it. 
The court said: 

"TJpon whatever prêteuse siich évidence is put into the case, it is generally 
used to mislead the jury. It is sometlmes aecepted by them as an admission 
of neslisenee, and its natural tendenc-y is undoubtedly to influence tliem in 
that direction." 

It was held prejudicial error to admit the évidence, as it was not 
essential for one of the pnrposes for which admitted, to show control 
over the highway, and had no tendency to show the possession by the 
commissioner of funds at the time of or prior to the accident com- 
plained of. 

I think the Circuit Court of Appeals, in view of its décision in Bar- 
ber Asphalt Paving Company v. Odasz, 60 Fed. 71, 73, 8 C. C. A. 
471, would grant a new trial in this case because of the réception of 
this évidence as to who replaced the superstructure under the gênerai 
objection made, even though the question to the witness Angle, which 
brought out the fact that the Pennsylvania Steel Company placed the 
Steel superstructure on pier 10 after the accident and reconstruction, 
was not specifically objected to. During the examination of the de- 
fendant's witness Cullen, the same question arose, and the followîng 
took place: 

"Q. How long after the pier was reconstructed before the Pennsylvania 
Company^oh, you say the Berkeley Company suspended work in December? 
A. Yes, sir. 

"Q. After the completion of this pier? A. No, sir. 

"Q. How long after the completion of this pier was it, If you can tell the 
jury, before the eompany went upon it? A. Four or flve weeks. 

"Q. Just a minute, let me finish my question, to work? 

"Mr. Matterson: What pier hâve you référence to? 

"Mr. Borst: Pier 10. 

"ïhe Court: After it was repaired? 

"(Objected to as illégal, Improper, not binding upon this plaintiff, anything 
done subséquent to the injury. Objection overruled. Exception.) 

"The Court: Ile may show how long they waited before they went on. 

"A. Four or five weeks." 

I think this presented the question in such shape that the rulîng was 
clear error. The court said : 

"He (defendant's counsel) may show how long they (Pennsylvania Company) 
waited before thei' went on." 

True this preceded the examination of Angle before referred to, 
but it was not necessary to repeat the objection which I think sufS- 
ciently raised the question presented hère. 

In the case last referred to the witnesses were asked whether they 
could tell a way by which the accident could hâve been prevented. 
One witness in answer said : 

"There is a platforru made there now, but It was not there then, to prevent 
the car from falling." 

And another witness in answer said : 

"The tramway is made différent from its construction when Odasz was 
killed." 

When questions were directly asked as to whether or not changes 
or improvements had been made after the accident, objection was made 
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and sùstained and the évidence excluded. The Circuit Court of Ap- 
peals said : 

"The judge excluded the questions when direotly and formally asked foi' 
the pui'pose of showins nesligeuee hefore the accident ; but tlie quoted au- 
.swers sllpped in, osteiisibly ni reply to the question wliether tlie traclv was 
capable of a construction which would preveut accidents. The testimony was 
wanted by the plaintiiï's counsel for the purpose of proving négligence. The 
answers showed the jury that changes had been niade after the accident for 
the purpose of preventiiig siniilar calaniities in the future. A plausible but 
untrue Inference from tins çlass of testimony is apt to be that the subsé- 
quent act, for the purpose of securing perfect safety lu the light of past ex- 
périence, is an admission of si previous omission to take proper précautions, 
and has an effect to call the niiuds of the jury away from the real issue, 
which Is that of reasonable, but not extraordinary, care at the tinie of the 
accident, in vlew, among other considérations, of previous and universal ex- 
périence." 

[6] Hère, during the examination of Mr. Angle, the court, by mak- 
ing its statement as to what it understood the défendant was seeking 
to prove and the purpose of it, as above quoted, and then stating it 
thought the évidence compétent and thereupon overruling the objec- 
tion, in effect gave the plaintiff's counsel to understand it was not 
necessary to further object. 

However, during the examination of the witness Cullen, as we hâve 
.seen, the question was raised, and the court said in overruling the 
objection: 

"He may show how long they (the Pennsylvanla Steel Company) waited 
before they went on." 

This referred to the going on the pier after its reconstruction with 
the superstructure. In view of ail that took place, I am of the opinion 
the objections made were sufficient, not waived, and that prejudicial 
error was committed which demands a new trial. See, also, Dale v. 
D. L. & W. R. Co., 73 N. Y. 468; Dougan v. Champlain T. Co., 56 
N. Y. 1. On a retrial every essential fact may be proved without 
showing that the Pennsylvania Steel Company had anything to do 
with placing the steel superstructure after the reconstruction of the 
pier which followed the accident. 

It is true that the évidence was not ofïered to show négligence on 
the part of the Pennsylvania Steel Company, or of Hollenback, and 
there was no suggestion in the objection that it might be so used and 
was for that reason inadmissible; but the fact remains, as we hâve 
seen, that it was immaterial who or what company waited three to 
six weeks before going on the reconstructed pier after the accident, 
and it was dangerous to permit proof that the Pennsylvania Company, 
who went on the pier at the end of seven days before the accident, 
waited from three to six weeks after the accident before going thereon. 
The jury could hâve and' may hâve used this fact as an admission of 
négligence made by that company after the accident and against the 
administrator of Hollenback. The jury was not told they must not 
so use or consider it. 

The motion to set aside the verdict and for a new trial is granted, 
and the order will be entered as of the date of the close of the trial ; 
the term having been held open for the purpose of the motion. 
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SAN FRANCISCO GAS & ELECTRIC CO. t. CITT AND COUNTY OF SAN 

FRANCISCO et al. 

(Circuit Court, N. D. Californla. August 7, 1911.) 

No. 14,742. 

1. Courts (§ 282*) — Jtjbisdiction of Fedeeal Coubts — Fédéral Question. 

A suit by a gas eompany to enjoin etiforcement ol a municipal ordi- 
nancé flxing the priée of gas, passed in the exercise of powers conferred 
by the state Constitution, as being confiscatory and depriving complain- 
ant of Its property without due process of law, In violation of the four- 
teenth constitutlonal aniendment, présents a fédéral question under such 
provision which gives a fédéral court .iurisdiction, notwithstandlng the 
fact that the state Constitution contains a like provision, and on the 
facts alleged in the Mil the ordlnance would be invalid thereunder. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §| 820-824; Dec. 
Dlg. § 282.* 

Jurisdlctlon In cases Involvlng fédéral question, see notes to Balley v. 
Mosler, 11 C. C. A. 308 ; Jlontana Ore-Purehaslng Co. v. Boston & M. C. 
C. & S, Mining Co., 35 C. C. A. 7 ; Earuhart v. Switzler, 105 C. C. A. 262.] 

2. CONSTITUTIONAI, LAW (§ 251*) — PbOHIBITION of FEDERAI. CONSTITUTION— 

Laws of State— "Act of the State." 

Where a state has conferred power on some one of its agencles to per- 
form a certain function Involving the exercise of discrétion, the perform- 
ance of such function wlthin that grant, although in a manner to render 
It obnoxlous to the laws of the state, is none the less the act of the state 
wlthin the contemplation of the constitutlonal prohibition against depri- 
vation of llfe, liberty. or property without due process of law. 

[Ed. Note. — For other cases, see Constitutlonal Law, Dec. Dig. S 251.*] 

In Equity. Suit by the San Francisco Gas & Electric Company 
against the City and County of San Francisco and others. On motion 
by défendants to dismiss for want of jurisdiction. Motion denied. 

See, also, 164 Fed. 884. 

Percy V. Long, City Atty., and Thomas E, Haven, Asst. City Atty., 
for the motion. 
Garret W. McEnerney, opposed. 

VAN FLEET, District Judge. A motion was heretofore made by 
the respondents to dismiss this case (vvith certain others of like char- 
acter) for want of jurisdiction, in that the facts stated in the bill do 
not really and substantially involve a controversy properly cognizable 
in this court under the judiciary act. The motion was denied at the 
hearing, the court being of opinion that it was not well founded, for 
the reasons then briefly stated orally. 

Since the ruling the attention of the court has been called to the 
fact that the question presented has excited more than local interest; 
and, the views of the court not being available as an authoritative 
référence, it is deemed proper to accède to the suggestion that the rea- 
sons actuating it be expressed in writing. 

There is but one substantive question involved, and the basis upon 
which it rests may be briefly stated : 

[1] The bill seeks to enjoin the enforcement of an ordinance of 

•For other cases see same topic & § numeer lu Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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the 1x)ard of supervisors of the city and county of San Francisco fix- 
ing the annual gas and Hghting rates in the municipality, upon the 
ground, first, that the rates provided by the ordinance are inadéquate 
to afford a due return to complainant, a public service corporation 
furnishing light to the city, and will operate to deprive it of its proper- 
ty without due process of law, in violation of the fourteenth aniend- 
ment to the Constitution of the United States ; and, secondly, iToon the 
further ground that the ordinance is in form in violation of "the ex- 
press provisions of the charter of the city under which it was adopted, 
in that it embraces more than one subject, and is for that reason void 
and of no effect. The fourteenth amendment to the Constitution of 
the United States provides that no state shall "deprive any person of 
life, liberty or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the lavis"; and 
the settled construction of this provision is that it contemplâtes action 
by the state, through some one of its departments, functionaries, or 
agencies, having the effect prohibited, and not the act of a private 
individual or other agency acting without state authority. The Con- 
stitution of the state, by section 19, art. 11, vests in municipalities the 
power to establish, maintain, and regulate gas and Hghting rates there- 
in under the conditions alleged in the bill, and it was by virtue of this 
provision that the ordinance involved was passed ; and it is con- 
ceded that a municipality, exercising the authority granted by that 
provision, is acting as an agency of the state, and that a valid ordi- 
nance adopted under such grant would constitute state action within 
the contemplation of the fourteenth amendment to the Constitution 
of the United States. But the Constitution of the state, in section 
13, art. 1, also provides in almost the précise terms of the fourteenth 
amendment that "no person shall be deprived of life, liberty or prop- 
erty without due process of law"; and this latter provision is the 
underlying foundation which gives rise to the proposition involved in 
the motion. 

Not questioning the jurisdiction in this court of a case arising un- 
der the Constitution or laws of the United States, the contention is 
that the bill does not disclose such a case, for the reason that the 
facts do not show "state action." This is predicated upon the argu- 
ment that, Conceding that the state has vested in a tribunal or func- 
tionary full and plenary power, as hère, to do a certain thing, an act 
donc under such authority is not the act of the state in the sensé hère 
involved, unless it be so done as to be legally unassailable ; that is, 
so done that, if passed in review by the highest judicial tribunal of 
the state, it would necessarily be held valid in form and substance; 
that anything less than this is not stâte action. In other words, to 
apply the principle to the concrète case presented by the bill, that the 
above provision of the Constitution of the state vesting in municipali- 
ties the power to fix gas rates must be read in conjunction with the 
provision of thé same instrument that no person shall be deprived of 
his property without due process of law; and if an ordinance adopted 
under the supposed authority of the first is found to be obnoxious to 
the second by fixing rates so unreasonably low as to be confiscatory 
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of the property of those affected, or is invalid for any other reason 
under the Constitution or laws of the state, then the adoption of such 
ordinance cannot be said to hâve been had under the authority of the 
State in a sensé to bring it within the prohibition of the fourteenth 
amendment ; that as the présent bill by its averments, when read in 
the hght of thèse provisions, discloses upon its face that the ordinance 
in question would not stand this test, it pleads the complainant out 
of court by showing that the controversy is not one arising under the 
Constitution of the United States, but involves alone the Constitution 
and laws of the state, jurisdiction of which rests solely in the courts 
of the state. 

this contention, while not new, is nevertheless somewhat startling 
in view of the history of this character of litigation in the fédéral 
courts, wherefrom it has been very generally assumed that the ques- 
tion had been definitely set at rest. It is based entirely upon the sup- 
posed authority of the récent décision of the Circuit Court of Appeals 
for this circuit in the case of Seattle Electric Co. v. Seattle R. & S. 
Ry. Co. (C. C. A.) 185 Ped. 365, and the cases referred to therein. 
It is not contended that the facts of that case in any way required a 
décision going to the extent claimed by respondents, and, in fact, as 
Will be seen, no such question was involved ; but it is claimed that the 
language of the court lays down a principle broad enough to support 
the contention hère made, and in this respect respondents are not 
without support. That there is some gênerai language in that opinion 
which, when separated frorn its context and dissociated from its facts, 
lends color to the construction put upon it by respondents, can- 
not be denied, language which has induced a similar view, not only by 
able counsel seeking, through a pétition for rehearing, its modification, 
but by leading law journals. 23 Green Bag, p. 153 ; 4 Lawyer and 
Banker, p. 132. 

With the utmost disposition to observe any authoritative déclaration 
of the Circuit Court of Appeals, the ruling denying the motion was 
made upon the assumption, as stated. that the question presented had 
been so firmly settled against respondents' contention by numerous dé- 
cisions of the fédéral courts, including cases decided by the Suprême 
Court, prier to the ruling in the Seattle case, that the latter could not 
reasonably hâve ascribed to it the purpose and effect attributed to it 
by respondents; and a further examination of the question for the 
purposes of this opinion has tended only to confirm that view. Very 
certainly the idea should not be readily indulged that the Circuit Court 
of Appeals in that case intended to "take a new departure," as sug- 
gested by respondents, if that "departure" is found to be directly at 
variance with principles previously announced by the Suprême Court ; 
and yet, if respondents' construction of that décision is correct, I 
think it can be confidently said that such is precisely the situation that 
confronts us. As a means, therefore, of throwing light upon whether 
the Court of Appeals intended any such resuit as that sought to be 
ascribed to it, it will be well before a more particular discussion of 
their opinion to ascertain just what the state of the law was on the 
question presented at the time that décision was rendered. For this 
189 F.— 60 
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purpose, it is not deemed necessary to refer to the large number of 
cases of a similar character in which jurisdiction has been asserted 
and exercised by the fédéral courts without challenge ; but it will be 
sufficient to call attention to some of those arising either under the 
same provision of the Constitution or the cognate one prohibiting the 
States from passing any act impairing the obligation of contracts, 
wherein the same objection has been interposed and directly adjudi- 
cated. 

The case of Raymond v. Chicago Union Traction Co., 207 U. S. 
20, 28 Slip. Ct. 7, 52 h. Ed. 78, is strictly analogous to the présent. 
There the Constitution of Illinois created a state board of equalization, 
requiring it in terms to carry out the provisions of the state Constitu- 
tion, "so that every person shall pay a tax in proportion to the value 
of his, her or its property." Certain railroad companies brpught pro- 
ceedings in the United States Circuit Court to enjoin the collection of 
taxes claimed to hâve been improperly equalized by this board, and 
based upon an assessment alleged to violate the plaintiflfs' rights under 
the fourteenth amendment. The record shows (52 h. Ed. p. 82 et 
seq.) that the point was there made in the brief s that no fédéral ques- 
tion was presented, since the action of the state board was contrary 
to the Constitution and laws of the state, and it would be presumed 
that the state courts would give f uU relief ; and a dismissal was 
sought upon that ground. The court, through Mr. Justice Peckham, 
upheld the jurisdiction of the court and affirmed the judgment, holding 
that the action of the board of equalization, being within its grant of 
power, was, although illégal, the action of the state. It is there said : 

"The most Inaporfant functlon of the board, that of equallzlng assessments, 
in order to carry out the provisions of the Constitution of the state In levy- 
ing a tax by valuation, 'so that every person shall pay a tax In proportion to 
the value of his, her or its property,' was, in tliis instance, omitted and Ig- 
nored, whlle the board was maklng an assessment which it had jurisdiction 
to niake under the laws of the state. This action resulted in an illégal dis- 
crimination which, under thèse facts, was the action of the state through the 
board. Barney v. City of New York, 193 U. S. 430 [24 Sup. Ct. 502, 48 L. Ed. 
737], holds that, where the act complained of was forbidden by the state Lég- 
islature, it could not be said to be the act of the state. Such is not the case 
hère." 

The force of the majority opinion in this case is accentuated by 
the dissenting opinion of Mr. justice Holmes, concurred in by Mr. 
Justice Moody, taking the view that the case raised no fédéral ques- 
tion, since the action of the board complained of confessedly violated 
the state Constitution, and that, therefore, redress should hâve been 
sought first in the state courts. 

In Michigan Central R. Co. v. Powers, 201 U. S. 245, 26 Sup. 
Ct. 459, 50 L. Ed. 744, the bill was one to restrain the enforcement of 
the provisions of a state law for the assessment and collection of 
taxes on railroad and other property. The court tvhile holding that 
the state législation did not conflict with the fourteenth amendment, 
upheld the juri-sdiction of the fédéral courts in the following language: 

"The unconstitutionality of a statute may dépend upon its conflict with the 
Constitution of the state or with that of the United Sates. If conflict with 
fche state Constitution is the sole ground of attack, the Suprême Court of the 
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State is tlie flual authority (Merchants' Bank v. Peunsylvania, 167 U. S. 4G1 
[17 Sup. et. 829, 42 L. Ed. 2.'Î6], and cases cited in tlie opinion), wliile in the 
other case the ultimate décision rests with tliis court. The validity of this 
act lias not been directly presented to or detennined by the state court, but 
the flrst attack by the parties Interested is made in the fédéral court and by 
this suit, and conflîct irith hoth Constitutions is allei;ed. Undonbtedly a féd- 
éral court bas the .lurisdiction, and. when the question is properly pre.sented. 
it may often beconie its duty to pass upon an alleged conflict between a stat- 
ute and the state Constitution, even before the question bas beeu considered 
by the state tribunals. Ail objections to the validity of the act, whether 
springing out of the state or of the fédéral Constitution, niay be presented in 
a single suit, and eall for considération and détermination." (Itallcs volun- 
teered.) 

In Des Moines City Ry. Co. v. City of Des Moines (C. C.) 151 Fed. 
854, the same question was squarely presented, the action being one, 
as hère, without diversity of citizenship, to enjoin the enforcement 
of a municipal ordinance claimed to deprive complainant of its prop- 
erty without due process of law, and to impair the obligation of an 
existing contract. The jurisdiction was attacked upon the same 
grounds hère urged, and in response thereto it is said: 

"Finally, it is urged by counsel for the city that the case can be decided 
under the lowa Constitution, and, therefore, there is no fédéral question. 
That is the rule as to taking a wrlt of errer to the Suprême Court ; but it is 
not the test as to jurisdiction of this court. The contention of the city is be- 
cause of article 1, § 21, of the lowa Constitution. 'No law impalring the obli- 
gation of a contract shall ever be passed.' and those other provisions much 
like récitals to be found in the fourteenth amendment. Thirty-two of the 
States hâve a similar provision, and yet time and again from those States 
hâve cases arisen and been carried through the Suprême Court without a di- 
versity of citizenship, on fédéral questions from states, wherein were in- 
volved the contract clause, and of taking property without due process of law. 
It must never be forgotten that the Constitution of the United States accord- 
ing to Its own récitals in article (3 is as follows: 'This Constitution and the 
laws of the United States which shall be made in pursuance thereof * • * 
shall be the suprême law of the land.' And, when it is not so, this govern- 
ment will be at an end, and we will again bave a confédération. In niost 
cases wherein the United States Circuit Courts take jurisdiction such courts 
and the state courts bave concurrent jurisdiction. But, if the contention of 
the defendant's counsel is correct, then in 32 states of this irnion United 
States courts are ousted of jurisdiction by the action of those states, while in 
the remaining states the jurisdiction remains." 

While that case was reversed by the Suprême Court (214 U. S. 
179, 29 Sup. Ct. 553, 53 L. Ed. 958) upon another ground, the ques- 
tion of jurisdiction asserted in the lower court was left untouched. 
In Manigault v. S. M. Ward Co. (C. C.) 123 Fed. 707, affirmed 199 
U. S. 473, 26 Sup. Ct. 127, 50 L. Ed. 274, it was alleged that a state 
statute authorizing the défendants to construct a certain dam violated 
both the state and the fédéral Constitutions in several particulars, and 
the provisions of each of those instruments alleged to hâve been violat- 
ed were set up in the bill. In passing upon the question of juris- 
diction the court said : 

"The tirst question which arises in this case — as, indeed, in ail cases in 
fédéral courts — is as to the jurisdiction of the court. The action Is between 
citizens of the same state. The only ground of jurisdiction is that the cas<; 
involves questions arising under the construction or application of the Consti- 
tution of the United States. Cohens v,. Virginia, 6 Wheat. 264, 5 L. Ed. 257. 
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For the fédéral questions we must examine tbe allégations of the bill alone. 
The fédéral question must appear upon its face. Tennessee v. Union & P. 
Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511. The bill sets up viola- 
tions of the ConstXtutio]! of the United States, and also violations of the 
Constitution of South Carolina. Unless the fédéral question thus set up ap- 
pears to be speeious (Illinois Central v. Chicago, 176 U. S. 656, 20 Sup. Ct. 
50t>, 44 L. Ed. 622), the court must take jurisdlction. The fact that a ques- 
tion made in good fait'h is presented to the court for its décision gives it 
jurisdlction of the case. Illinois Central v. Adanis, 180 U. S. 28, 21 Sup. Ct. 
251, 45 Ij. Ed. 410. And, there being a fédéral question in the case, the court 
can go on and décide every other question, whether fédéral or not. The 
ultiniate question upou which the case may turn, whether of fédéral, local. 
or gênerai law, is a matter which in no wise aiïeets the jurisdlction of the 
case. Mayor v. Cooper, 6 Wall. 247, 18 L. Ed. 851 ; Tennessee v. Davis, 100 
U. S. 257. 25 T.. Ed. 048 ; St. Paul, etc., Ej. Co. v. St. Paul & N. P. n,. Co., 
68 Fed. 10, 15 O. O. A. 167." 

In Ozark-Bell Téléphone Co. v. City of Springfield (C. C.) 140 
Fed. 666, the bill was to enjoin the enforcement of an ordinance 
regulating téléphone rates. The court, holding that the municipal 
ordinance constituted state action, said : 

"But it is said that the complainant allèges that the ordinance challenged 
is in contravention of section 4, art. 2, of the Constitution of Missouri, in 
that it Impairs its freedom of contract. It may be admitted that, if the only 
claim made is that the city has proceeded in a way forbidden by the Con- 
stitution of the State of Missouri, and for that reason the rights guaranteed 
by the fourteenth amendment of the Constitution of the United States havo 
been infringed, there is no jurisdlction. The whole question would then 
turn on a construction of the Constitution of the state of Missouri, and 
should be left to the defùsion of its courts. But the bare averment that the 
ordinance contravenes the Constitution of Missouri states no issuable fact. 
It is a mère légal conclusion. Nor does the bill présent a case of an unlaw- 
ful interférence with its right to contract. The conclusion of the pleader in 
this respect must be treated as surplusage. The suggestion made on the 
argument that the state had authorized the city to prescrlbe reasonable rates, 
and that, when unreasonable rates were fixed, the action of the city was un- 
authorized, and cannot be imputed to the state, is answered by the Suprême 
Court of the United States in Barney v. City of New York, 193 U. S. 430. 
24 Sup. Ct. 502, 48 Xj. Ed. 737, in which case, in discussing Reagan v. Far- 
mers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047. 38 L. Ed. 1014, it is 
said at page 440 of 193 U. S., at page 505 of 24 Sup. Ot., and 48 L. Ed. 737: 
'And as the establishment of rates by the commission was the establishment 
of rates by the state itself, and the détermination of what was reasonable 
was left to the discrétion of the commission, their action could not be re- 
garded as unauthorized, even though they may hâve exercised the disci-etion 
unfairly." (Italics volunteered.) 

It will be observed that this last case meets the very argument by 
which respondents 'seek to sustain their contention hère; that is, 
that the rates authorized by the Constitution of the state are "rea- 
sonable rates," and, as those prescribed by the ordinance are not such, 
they were in excess of-that power, and cannot therefore be regarded 
as the act of the state. It is shown by the quotation from Barney 
V. City of New York, there cited, that that argument is without 
merit ; and it is f urther said in the Barney Case : 

"Similarly in Pacific Gas Imp. Co. v. Ellert [C. C] 64 Fed. 421, where a 
public board was given power to improve streets, and proceeded in excess of 
its powers but not In violation of them, its action was regarded by Mr. Jus- 
tice McKenna, then circuit judge, as state action." 
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In City of Louisville v. Cumberland T. & T. Co., 155 Fed. 725, 
84 C. C. A. 151, Mr. Justice Lurton, then circuit Judge, speaking for 
the Circuit Court of Appeals for the Sixth Circuit, announces the 
same doctrine in this terse language : 

"If tlip State bas couferredf autliority upon the municipality to establish 
and eiiforce reasonable rates for téléphone service, then the establishment of 
rates xmder this power would be the establishment of rates by the state Itself." 

Lastly, a preciselv similar argument is made in Citizens' St. Ry. 
Co. V. City St. Ry. Co. (C. C.) 56 Fed. 746, and is thus met : 

"It is contended that the coiistitutional «naranty ^yhich proUibits a state 
from passing any law iiiipniiing the obligation of eontracts nuist be read in- 
to the state statute, and, thus read, the statute would not coûter any author- 
ity on the eity to inake the contract and enact the ordlnance In question, 
and therefore no fédéral question would be involved. If such concession were 
granted, it is argued that no law of the state, however clearly it might im- 
pair the obligation of eontracts, would présent a fédéral question, because 
■the hane and antidote would go togetlier. If the constitutional prohibition 
was read into the state law, the fédéral question would still remain. The 
fédéral question in ail such cases is, Does the statute of the state, or the 
grant made a municipality thereunder, when fairly construed, and treatlng 
it as otherwise valid, présent a case falllng within the prohibition o£ the 
constitutional guaranty in question?" 

This case was affirmed by the Circuit Court of Appeals in (C. C.) 
64 Fed. 647, and by the Suprême Court in 166 U. S. 557, 17 Sup. Ct. 
653, 41 L. Éd. 1114; and in both courts the question of jurisdiction 
was adverted to and sustained. 

[2] Thèse authorities, to my mind, fully sustain the views of this 
court as expressed at the argument: That, where it appears from the 
averments of the bill that the act complained of violâtes the Constitu- 
tion of the United States, this court has jurisdiction of the con- 
troversy, notwithstanding it may also appear that the act contravenes 
the Constitution or laws of the state, and is for that reason invalid, 
and that, where a state has conferred power upon some one of its 
agencies to perform a certain function involving the exercise of dis- 
cretionary power, the performance of such function within that 
grant, although in a manner to render it obnoxious to the laws of 
the state, is none the less the act of the state within the contemplation 
of the constitutional guaranty hère invoked; that such an instance 
is in ail material respects analogous to the one where a state has 
conferred certain jurisdiction upon its courts, where acting within 
the limits of that jurisdiction no one may question that the décision 
of a state court is to be regarded as much the act of the state, whose 
majesty it represents, when it décides wrong, as when it décides 
right, since it is still, in either event, acting under the cloak of state 
authority. 

Are thèse views in any respect at variance with the ruling in the 
Seattle case? In more critically examining that case it will be well 
to keep in mind some pertinent utterances by two distinguished jurists, 
bearing upon the danger, in seeking the meaning of a court, of seiz- 
ing upon an isolated expression in an opinion and making one's dé- 
ductions therefrom without regard to the subject-matter intended to be 
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healt with. Says Chief Justice Marshall in Cohens v. Virginia, 6 
Wheat. 264, 399, 5 L. Ed. 257: 

"It is a maxim not to be disregarded that gênerai expressions in every 
opinion are to be taken In connection with tlie case In wLlcli tliose express- 
ions are used. • « * The reason of thls maxim is obvions. The ques- 
tion actually before the court is investigated with care and considered in its 
full extent. Other principles whlch may serve to lllustrate it are considered 
in their relation to tlie case deelded, but their possible bearing on ail other 
cases is seldom completely Investigated." 

And Lord Manners in Réveil v. Hussey, 2 Bail & B. 286, states the 
same rule in this way : 

"It Is always unsatlsfactory to abstract altogether the reasoning of the 
court In auy repoi'ted case from the .facts to whlch thls reasoning Is uieant 
to api)ly. This has a teudency to misrepresent one judge and mislead an- 
other." 

The facts of the Seattle case were thèse : The complainant, the 
Seattle Electric Company, had obtained a franchise from the munici- 
pality to operate a street railway. The ordinance granting the fran- 
chise provided that it should not be deemed exclusive, and the right 
was reserved to the city to grant to any other person or persons, or 
to itself exercise the right and privilège to construct railway lines 
along the streets over which the franchise was granted. The city 
subsequently granted the défendant a franchise over the same streets 
and the ordinance granting this franchise provided that, before any 
railroad tracks should be laid, ail injuries and damages to be occa- 
sioned thereby to any other parties should be ascertained and settled 
according to law. The bill alleged that, if the défendant were per- 
mitted to exercise this later franchise, it would greatly depreciate the 
value of the complainant's property ; that the ordinance was in viola- 
tion of the terms of the franchise owned and used by plaintifï, and 
had been obtained in fraud of its rights ; that it was "granted illegally 
and without right by the city of Seattle" ; that by its terms '"the rights 
of the plaintifï would be taken from it without due process of law and 
in contravention of the Constitution and laws of the United States" ; 
and that the ordinance was granted "without authority of law," and 
was "null, void, and without force and efifect." There was no aver- 
ment in the bill that the objectionable ordinance had been passed un- 
der State authority, but to the contrary, as stated above, it was ex- 
pressly alleged that the second franchise had "been granted illegally, 
without right, by the city of Seattle, and that said alleged ordinance 
is without authority in law, and is nul!, void, and of no force and 
effect." The relief sought was an injunction to prevent the carry- 
ing out of the second ordinance. An injunction having been granted 
by the Circuit Court, an appeal was taken, principally upon the ground 
that the bill did not state a case within the jurisdiction of that court. 
In disposing of the question of jurisdiction, there being no diversity 
of citizenship, the Court of Appeals observes that, in order to give 
jurisdiction to the fédéral courts, the claim that a fédéral question 
is involved must be real and substantial, and not merely assertive or 
colorable. Pointing out that the claim there asserted was based upon 
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a supposed conflict between the municipal ordinance and the four- 
teenth amendment, the court says with référence to the provisions of 
that amendment: 

"Thèse provisions hâve référence to state action exelusively, and net to any 
actlon of a priviïte indlvidual or corporation. It Is the state that is prohib- 
ited frora abrldging the privilesjes or iniminiities of citiKens of the Unitecl 
States, and from depriving any person of life, liberty. or property without 
due process of lavr. The state may act through différent agencies. through 
its législative, executive, or judicial authority. Virginia v. Kives, 100 U. S. 
313, 316, 25 L. Ed. 667; Civil Rights Cases, 109 tJ. S. 3, 11, 3 Sup. Ct. 18, 
27 L. Ed. 835. A municipal corporation niay be such an agency. Its po^ver 
is generally that of a politlcal subdivision of the state created by virtue of 
the power of the state acting through its législative departnient. Worcester 
V. Street Ry. Co., 196 U. S. .5,39, 518, 25 Sup. Ct. 327, 49 L. Ed. 591; St. 
Paul Gasllght Co. v. St. Paul, 181 U. S. 142, 148, 21 Sup. Ct. 575, 45 L. Ed. 
788. A municipal ordinance passed pursuant to the authority of the state 
which abridges the privilèges or Inimunities ofi a citizen or deprives a per- 
son of property without due process of law may be therefore an act of the 
state prohibited by the Constitution. But the ordinance to come within the 
prohibition of the amendment must, by implication at least, express the will 
of the state. It must be the act of the state. City of Louisville v. Oum- 
berland Téléphone & Telegraph Co., 155 Fed. 725, 729, 84 C. C. A. 151. With 
thèse fundamental principles before us, let us make further inquiries con- 
eerning the ordinance involved in this case." 

The ordinance under which the complainant acquired its franchise 
is then considered, and the court holds that by its very ternis that 
franchise was in no way excUisive ; and that, as the ordinance under 
which the respondent in the case acquired its franchise required it 
to make full compensation for any damages caused by the location 
of its railway before any track should be laid, the claim that the 
complainant had been or would be deprived of its property with- 
out due process of law was wholly unsubstantial and colorable, and 
in no way disclosed a violation of the Constitution of the United 
States; and hence that the Circuit Court was without jurisdiction. 
This conclusion, it will be observed, virtually disposed of the whole 
case; but the court, evidently to emphasize that conclusion, then 
proceeds as follows, and this is the feature of the opinion which has 
inspired the présent motion: 

"But there is a further and, as we believe, a conclusive. objection to the 
claim of right on the part of the complainant to invoke the jurisdiction of 
the Circuit Court on constitntional grounds. It seems to us that In no 
aspect of the grant to the défendant is there a real and substantial dispute 
or controversy dépendent upon the application of provisions of the fédéral 
Constitution. If it should be conceded that in some view of the ordinance 
and defendant's action under color of its provisions there would be a tak- 
ing of complainant's property without due process of law, still it would not 
foUow that the Circuit Court had jurisdiction of the case, unless the ordi- 
nance in that aspect would be the law of thé state. The suprême law of 
the state is the Constitution of the state; and that document provides, in 
article 1, § 13, as does the fourteenth amendment to the Constitution of the 
United States, that 'no person shall be deprived of life, liberty or property 
without due process of law.' Under this provision of the state Constitu- 
tion, the ordinance would be as invalid as under the fédéral Constitution. 
It would be with respect to the former, as the complainant charges in its com- 
plaint with respect to the lattcr, "without authority lu law, nuU and void, 
and of no force and efCect.' The presumption is that the courts of AVashington 
will not deuy to any of its eitizens or corporations the equal protection of 
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Its Constitution. If, howewr, It should turn eut that we are mîstaken In 
this respect, the complainant will hâve his remedy in an appeal from ttie 
highest court of the state to the Suprême Ck)urt o£ the United States." 

Certain authorities are then referred to by the court which will 
be noticed later. 

While the language employed is somewhat broad and sweeping, 
when the facts to which it was addressed are considered, it will, I 
think, be at once apparent that the principles there stated, while per- 
fectly applicable to the case then under considération, hâve no applica- 
tion to a case like the one at bar. The court was there dealing with 
a case in which the municipal ordinance was, as to any possible illégal 
aspect it might hâve, not only unauthorized by the state, but was 
affirmatively alleged to hâve been passed "without right" and "with- 
out authority in law" — allégations which must be taken to mean that 
it was without sanction under the laws of the state. It was clearly, 
therefore, a case in which the state was in no manner attempting 
to deprive the complainant of its constitutional rights as guaranteed 
by the fourteenth amendment, but simply one wherein in légal 
effect a municipality was alleged to be proceeding in violation of 
complainant's rights under the Constitution and laws of the state. 
It was accordingly held that the averment that the enforcement of 
the ordinance would deprive complainant of its property, contrary 
to the fourteenth amendment, was purely colorable; that the ordi- 
nance, if having the effect alleged, was in contravention of the state 
Constitution, which itself prohibited the taking of property with- 
out due process of law, and that it would be presumed that the state 
courts would protect complainant's rights thereunder; that, if the 
highest court of the state should enforce the ordinance, then only 
could it be said to "hâve received the sanction of the state, and in 
effect become the act of the state itself," in which event, should it 
operate unjustly, complainant would hâve its remedy by writ of error 
to the Suprême Court of the United States. 

It is obvious from thèse considérations that the language of the 
court was intended to apply only to an act done or an ordinance 
passed without color of authority from the state, and as to which 
there could be no sanction attributed to the state as to any illégal 
effect until so declared by its courts. That this is so is made clear 
by the cases cited and relied upon in the opinion to support its con- 
clusions. The fîrst quotation is from S Ency. U. S. Sup. Ct. Rep. 
545. That the language there quoted has référence only to cases 
in which there is both lack of authority from, and express prohibi- 
tion by, the state of the act complained of, is made apparent by read- 
ing the portion of the paragraph immediately preceding tliat quoted 
by the court, which is as f ollows : 

"When a subordinate ofïlcer or agency of the state in violation of state 
law undertakes to do that which is not only unauthorized, but which is for- 
bidden by the state law, such action cannot be said to be action by the state, 
within the iutent and meaning of the fourteenth amendment. In such cases 
the grievance is simply that the state law has been broken, and uot that 
the state has Inflicted a wrong through its législative, executive, or judicial 
department" 
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The next case referred to by the court is that of Hamilton Gas- 
light Co. V. Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. 
Ed. 963, from which an extract from the opinion is quoted. There 
is nothing in the quotation given which tends to sustain the conten- 
tion 01 respondents in this case, because, as we hâve seen, the Con- 
stitution having vested in the municipahty the discretionary power to 
fix rates, it cannot be said that the ordinance hère involved was "not 
passed under supposed législative authority." But, when the entire 
portion of the opinion in that case bearing on the subject of juris- 
diction is considered, there is left no doubt as to the character of 
case to which it refers. The court there say: 

"The plaintifC's flrst contention is that there Is no statute of Ohio author- 
izing any city in which there are already gas works in full and complète 
opération to erect gas works, or to levy a tax for that purpose. If this 
were concecied, we should feel obliged, the plaintiff and défendant both be- 
ing corporations of Ohio, to reverse the judgment, and remand the cause 
with directions to dismiss the suit for want of jurisdiction in the Circuit 
Court. The jurisdiction of that court can be sustained only upon the theory 
that the suit is one arislng under the Constitution of the United States. 
But the suit would not be of that character, if regarded as one in which 
the plaintiff merely sought protection against the violation of the alleged 
contract by an ordinance to which the state bas not, m any form, given or 
attempted to give the force of law. A municipal ordinance, not passed un- 
der supposed législative authority, cannot be regarded as a law of the state 
within the meanlng of the constltutlonal prohibition against state laws Ini- 
pairing the obligations of contracts. * * * a suit to prevent the enforce- 
ment of such an ordinance would not, therefore, be one arlsing under the Oon- 
f?titution of the United States. We sustain the jurisdiction of the Circuit 
Court because it appears that the défendant grounded its right to enact the 
ordinance in question, and to malntain and erect gas works of its own, upon 
that section of the Municipal Code of Ohio adopted in 1869 (now section 
24R6 of the Re^'ised Statutes) providing that the city council of any city or 
village should bave power, whenever it was deenied expédient and foi' the 
public good, to erect gas works at the expense of the corporation, or to pur- 
<'hase gas works already erected therein, which section, the plaintlfl: con- 
tends, if construed as conferring the authority clalmed, impaired the obli- 
gation of its contract previously made with the state and the city." 

It will thus be seen that that case simply holds that an ordinance 
will not be regarded as state action if it be "an ordinance to which 
the state bas not in any form given or attempted to give the force 
of law." That as we bave seen is not this case. 

The only other authority referred to by the court is the case of Bar- 
ney v. City of New York, l93 U. S. 430, 24 Sup. Ct. 502, 48 L. Ed. 737, 
which was a suit brought to enjoin the construction of a subway or tun- 
nel at a certain point in its route on the ground that the easterly tunnel 
section was not within the routes and plans consented to by the abutting 
owners. The act of the Législature under which the rapid transit board 
was acting empowered it to prescribe the routes and gênerai plan of any 
proposed rapid transit railroad, and that the municipal authority and 
abutting property owners must consent to this construction on the 
routes and plans adopted, and any change in the détails of the plans 
must likewise be consented to by the abutting owners. The case made 
by the complainant's bill in légal substance was that the tunnel was 
not being constructed along the route to which the property owners 
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had consented, and the court held that for that reason, if the objec- 
tions of the complainant were correct, there was simply a violation 
of law by the state officiais, and not any act of the state depriving 
the complainant of its property so as to bring it within the prohibi- 
tion of the fourteenth amendment. In reaching that conclusion, the 
court reviewed a number of cases, and, among others, that of Reagan 
V. Farmers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 
38 L. Ed. 1014, in which the jurisdiction of the Circuit Court was 
upheld to enjoin unreasonable rates fixed by the State Railroad Com- 
mission, and in that connection used the language hereinbefore quoted 
in the case of Ozark-Bell Téléphone Co. v. City of Springfield (C. 
C.) 140 Fed. 666, to the effect that the act of the board, although 
illégal, was nevertheless the act of the state, since it was proceeding 
under the grant of authority given it by the state. And the court 
expressly distinguished such a case from that which the court was 
there considering, in which, as it states, "défendants were proceeding 
not only in violation of provisions of the state law, but in opposition 
to plain prohibitions." 

Thèse authorities leave no room for doubt as to the proposition 
the court intended to décide in the Seattle case ; and make it plain 
that there is nothing in that case antagonistic to the ruling denying 
the présent motion. 

The point was also made at the argument, but in a minor key, 
that the jurisdiction of this court is ousted because of the allégation 
that the ordinance in form violâtes the provisions of the charter 
under which it was passed in the respect above stated. This point is 
fuUy covered, I think, by the authorities hereinabove reviewed ; but, 
independently of that considération, the allégation is of a mère con- 
clusion of law which adds nothing of substance to the effect of 
the bill (Ozark-Bell Tel. Co. v. Springfield, supra); and, moreover, 
the Suprême Court of the state has held that the provision of the 
charter in question is merely directory. L,aw v. San Francisco, 144 
Cal. 384, n Pac. 1014. 

I liave devoted more space perhaps to the main question presented 
than is absolutely demanded by the facts; but it has been with an 
anxious désire to leave no room for the thought that the court would, 
either intentionally or inadvertently, ignore a pertinent ruling of 
its superior tribunal. 



UNITED STATES v. ST. LOUIS SOUTHWESTERN RT. CO. OF TEXAS. 
(District Court, W. D. Texas, Waco Division. August 16, 1911.) 

No. 77. 
1. Commerce (§ 27*)— Masteb and Servant (§ 13*) — Constitutional Latst 

(§§ 89, 238*) — iNTEIiSTATE COMMEBCE— POWEK CE CONGIIESS TO REGTj'LATE 

— Constitutionality of Hours OF Service Law. 

The fédéral liours of service act (Act MarcU 4. 1907, c. 2939, § 2, 34 
•Stat. 1416 [U. S. Cfimp. St. Supp. 1909, p. 1170J), wliicU makes it unlaw- 
ful for any Interstate carrier by railroad to permit any employé, as 



*For otter cases see same topic & 5 NUAiBKK m Dec. S; Am. Digs. iitut \m u^ie, di itei>r Indexe» 
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on duty for a longer period than those prescrlbed, Is wlthin the constl- 
tutional power of Congress to regulate Interstate commerce, and Is not 
unconstitutional as interfering with the llberty of contract, nor because 
of the classification of telegraphers by prescriblng a dififerent limitation 
for the hours of operators in offices or stations continuously operated day 
and night and those operated only during the daytlme. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. S 25; Dec. Dlg. 
S 27;* Master and Servant, Dec. Dlg. § 13;* Coustitvttional Law, Dec. 
Dig. §§ S9, 238.*] 

2. Master and Servant (§ 13*) — Class Législation— Hoxies of Service Act 

— Construction. 

The hours of service act (Act Marcb 4, 1907, c. 2939, 34 Stat. 1415 [U. 
S. Comp. St. Supp. 1909, p. 1170]) is not a pénal statute, strictly speaking, 
requiring the application of the rule of strict construction, its dominant 
purpose belng remédiai; and, construed with the liberality required to 
effect such purpose, there is no inconsistency or ambiguity In section 2, 
In that the proviso fixes différent and shorter hours for telegraph opera- 
tors than those prescrlbed for other employés by the flrst part of the sec- 
tion, and, as to such operators, the proviso clearly applles to the exclu- 
sion of the gênerai provisions. 

[Ed. Note. — For orther cases, see Master and Servant, Dec. Dlg. § 13.*] 

3. Masteb and Servant (§ 13*) — Hours oï: Service Act— Construction— 

Telegraph Operators— "Continuously Operated." 

Under the hours of service act (Act March 4, 1907, c. 2939, § 2, 34 Stat. 
1416 [U. S. Comp. St. Supp. 1909, p. 1170]), whlch in the proviso provides 
that no telegraph operator who transmits, receives, or delivers orders 
pertalning to or affectlng train movements shall he required or permltted 
to remain on duty for a longer period than 9 hours In any 24-hour period 
In ail towera, offices, or stations continuously operated night and day, 
nor for a longer period than 13 hours In towers, offices, or stations oper- 
ated only during the daytime. an office whlch is closed each day of 24 
hours four times for a period of one hour each only is to be classifled 
as one continuously operated night and day. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. $ 14; 
Dec. Dlg. § 13.*] 

4. Master and Servant (§ 13*) — Hours of Service Act— Construction. 

Under the hours of service act (Act March 4, 1907, c 2939, § 2, 34 Stat 
1416 [U. S. Comp. St. «upp. 1909, p. 1170]), whlch prohiblts Interstate car- 
riers by raiiroad from permltting any telegraph operator employed in 
connection with the movement of trains in an office or place operated con- 
tinuously night and day from remaining on duty for a longer period than 
hours In any 24-hour period, a Company does not avoid violation of the 
act by dividing the hours of service of an operator into two perlods, 
where the aggregate hours of service each day of 24 hours exceed 9. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dlg. § 13.*] 

At Law. Action by the United States a^ainst the St. Louis South- 
western Raiiway Company of Texas. Trial by the court. Judgment 
for plaintiff. 

This suit was brought by the government to recover of the défendant pen- 
altles aggregatiug $5,000 for alleged violations of the act of Congress entitled 
"An act to proniote the safety of employés and travelers upon railroads by 
limlting the hours of service of employt"^s thereon," approved March 4, 1907 
(34 Stat. pt. 1, p. 1415), and commonly known as the "Hours of Service Act." 

The défendant demurred to and answered the pétition, but «.ubstantially 
the same défenses, and those légal, are embodied in the two pleadings. The 

*For olher cases see same topic & l sumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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défenses relied on are enumerated In the foUowing summary taken from 
the défendant'^ brief : 

"(1) Tlie act Is uneonstitutional beeause Congress bas no power to pass an 
act regulating the hours of labor of employés on Interstate railways, for the 
reason that the subject of hours of labor is so reinote from the régulation 
of commerce that it is beyond the lirait of the power granted to Congress. 

"(2) Said act ,is uneonstitutional for tlie reason tlmt the power to regu- 
late commerce granted to '('ongress is limited by the fifth amendment to the 
Constitution, which prohibits Congress in the régulation of commerce from 
depriving any person of liberty or propërty witbont due process of law, and 
the right of coutract for Personal service is both a Personal liberty and a 
propërty right, whleh cannot be restrained except by reasonable restraints 
which are required by the common good or public welfare, and the act shows 
on Its face that such is nof true of the provisions of this act. 

"(3) The aot Is uneonstitutional and void beeause it shows on its face, when 
considered wlth référence to the subject-matter, that the purpose and in- 
tent of the act is to arbitrarily and capriciously interfère wlth the rights of 
the employer and employé to contract with référence to Personal service. 

"(4) The construction of the act as contended for by the governnient, and 
by the Interstate Commerce Commission, emphasizes and makes eonclusive 
ail of the objections above stated. 

"(5) We submit that the only possible way of saving the act from being 
uneonstitutional, and bringing it within the rule that it is an enactment 
required by the 'common good and public welfare,' is to hold that telegraph- 
ers are included within the body of section 2 of the act, and are subject to 
the provisions thereof, with the sole limitation contained in the proviso that 
the periods of 9 and 13 hours referred to in the proviso as periods of re- 
maining on duty are intended to mean 'consécutive hours,' and did not mean 
that such telegraphers might not be permitted to labor for 'slxteen hours in 
the aggregate.' 

"(6) Even under the fifth paragraph of this summary, which is the one 
just preceding, we submit that the constitutionality of the aet, even with the 
construction therein referred to, is extremely doubtful, if the nnconstltution- 
ality is not apparent, by reason of the faet that the discrimination between 
telegraphers in stations that are 'continuously operated night and day' and 
stations that are 'continuously operated only during tlie daytime' is an ar- 
bitrary classification, and therefore rendors the proviso void. 

"(7) In any event, the government is not entitled to recover herein, for the 
reason that it is apparent from the allégations of the complaint and answer, 
and the agreed statement of facts, that there was no violation of the act on 
the part of the défendant for the reason that the défendant did not require 
or permit the telegraphers mentioned in tie complaint to 'remain on duty 
for a longer period than nine hours in any tweiity-four hour period in a 
tower, office or station continuously operated night and day,' it being admit- 
ted that the telegraphers mentioned were off duty, and the station closed, 
from 12 o'clock noon until 1 o'clbck p. m. and from 12 o'clock midnight until 
1 o'clock a. m. 

"(8) Under the strict construction required of pénal statutes, and of pro- 
visos in pénal statutes, the court cannot add any words either to the stat- 
ute or the proviso so as to change the meaning thereof, cannot adopt any 
construction which adds to or changes the meaning of the words used." 

A jury was waived by the parties, and the cause submitted to the court 
upon the following stipulation as to the facts: 

"(1) ïhat the défendant is now and was at ail times mentioned in plain- 
tifFs pétition a railway corporation and common carrier engaged in both 
Interstate and intrastate commerce by railroad in the state of Texas; said 
corporation being organissed under the laws of the state of Texas, with its 
principal office and place of business in Tyler, Smith county, Tex., and that 
it opérâtes a main Une from Texarkana, in Bowie county, Tex., to Gates- 
ville, Coryell county, Tex., with varions branch Unes in said state. 

"(2) That on the 29th day of January, 1910, one J. F. Searff was employed 
by the défendant at its telegraph oflice in East Waco, Mcl.rennau county. 
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Tex., and wlthin the jurisaiction of thls court, as telegraph operator, to re- 
port, transmit, receive, or dellver orders pertalning to or affecting train move- 
ments by the use of telegraph, as will be hereafter set out, and was required 
and permitted to be on duty from 7 o'clock a. m. on sald date until 12 o'clock 
noon, and durlng such period was permitted and required to report, trans- 
mit, receive, and deliver such orders as were necessary pertalning to or af- 
fecting train movements, and at 12 o'clock noon he was relieved from duty 
iMitil 1 o'clock p. m., and durlng said hour was not required or permitted 
to perform any work or duty for the défendant, and at 1 o'clock p. m. sald 
Scarffi went back on duty and remained on duty in the same character of 
service until 6 o'clock p. m. on said date, and was engaged and employed 
In the same service of this défendant as will be hereafter set out. 

"(3) That at 6 o'clock p. m. on said date he was relieved from duty and 
no other work or service was permitted or required from him, except that 
he was required to work for said two periods of 5 hours each, aggregatlng 
10 hours In said 24-hour period. 

"(4) That on said date of January 29, 1910, one W. E. Alford was em- 
ployed by the défendant at its telegraph office in East Waco, McLennan 
county, Tex., and wlthin the jurisdlctlon of this court, as telegraph operator, 
to report, transmit, receive, or deliver orders pertalning to or affecting train 
movements by the use of telegraph, as will be hereafter set out, and was re- 
quired and permitted to be on duty from 7 o'clock p. m. on said date until 
12 o'clock midnight, and during said period was permitted and required to 
report, transmit, receive, and deliver such orders as were necessary pertaln- 
ing to or affecting train movements, and at 12 o'clock midnight he was re- 
lieved from duty until 1 o'clock a. m., and during said hour was not required 
or permitted to perform any work or duty for the défendant, and at 1 o'clock 
a. m. said Alford went back on duty and remained on duty until 6 o'clock 
a. m. on the following day, and was engaged and employed in the same 
service of this défendant as will be hereafter set out. 

"(5) That at 6 o'clock a. m. on January 30, 1910, he was relieved from 
duty, and no further work or service was permitted or required from him 
until 7 o'clock p. m. on said date, and he did no other work or service ex- 
cept that he was required to work two said periods of 5 hours each, aggre- 
gatlng 10 hours in said 24-hour period. 

"(6) That the same facts exlst as to the work and service required and per- 
mitted to be done by said Scarff and Alford for the SOth and .'^Ist d.iys of 
January, 1910, and the Ist, 2d, and 3d days of February, 1910, as set up 
and alleged in plaintifFs amended pétition. 

"(7) That from 6 o'clock a. m. until 7 o'clock a. m., and from 12 o'clock 
noon to 1' o'clock p. m., and from 6 o'clock p. m. until 7 o'clock p. m., and 
from 12 o'clock midnight until 1 o'clock a. m. on each and ail of sald dates 
set up in plaintlfPs amended pétition, said opéra tors were off duty as here- 
inbefore stated, and said telegraph office was cloaed, and no business of any 
kind or character was required or permitted to be done by said operators 
during said 4 hours in each 24-hour period, except in case of emergency. 

"(8) That the Unes of railway of défendant are located, and it Is engaged 
In operating a Une of railway, whoUy wlthin the state of Texas, and is not en- 
gaged in the opération, by itself, of any trains, except trains between points 
within the state of Texas, but, in conjunction with its connections, it is en- 
gaged in Interstate commerce and traffic, and that, as to the employés men- 
tioned and described in the varions causes of action in plaintiiï's pétition, 
each and ail of them are employed by this défendant for service on its Une 
of railway within the state of Texas, and In handiing orders affecting the 
movements of trains engaged in both Interstate and intrastate commerce as 
hereinafter mentioned. 

"(9) That said employés on each and ail of said dates handled dispatches, 
reports, and orders affecting the movements of trains that were handiing 
both intrastate and Interstate traffic, both freight and passenger, and that 
ail sûch traffic, either freight or passenger, was handled by this défendant 
over its own Une and delivered at one of its termini to its connection for 
further transportation. 
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"(10) That the greater part of the dutles Incumbent upon saîd telesiMpb 
operators and performed by them In such service on sald dates was with réf- 
érence to matters and thlngs In connection wIth the business of this de- 
fendant wlilch were separate and apart from, and liad no connection with, 
dispatches or orders pertalning to tbe movement of trains. 

"(11) That in addition to the duties of receiving reports, and transmittlng, 
receiving, and delivering orders pertalning to or afCecting the movements 
of trains carrying both Interstate and intrastate trafflc, it was the duty of 
said telegraph operator to report, transmit, recelve, or deliver ordei-s pertaln- 
ing to or affecting the movement of trains whlch moved entlrely Intrastate, 
and handled only intrastate business, such as excursion trains, work trains, 
cattle trains, and other trains handling exclusively intrastate business or 
traffic. 

"(12) That there are sundry other telegraph operators In the employ of de- 
fendant and other railway companies wlthln the United States who are not 
cmgaged in any way In the handling or dispatching of train orders, and 
sundry other operators who are engaged in handling or dispatching train 
orders who are employed at stations open only in the daytlme, and sundry 
other employés at stations which are only open a part of each day and a 
part of each nlght. 

"(13) That the office of chlef dlspatcher of défendant Is located at Mt. 
Pleasant, Titus county, Tex., and that sald office is open continuously dur- 
Ing the 24 hours for the purpose of receiving reports and transmlttlng, re- 
ceiving, or delivering orders pertalning to or affecting the movemeiits of trains 
over the Unes of défendant, and said telegraph operators In East Waco trans- 
mit to and recelve train orders from said chief dlspatcher at Mt. Pleasant. 

"(14) That the management who controls the opération of defendant's Une 
and the employment of sald telegraph operators described in plalntiff's pé- 
tition submitted sald hours of service act to its légal department, and, act- 
ing on the advice of said department, flxed the hours of service of said 
operators, as hereinbefore stated, and contracted with said operators for tne 
performance of said 10 hours of service in each 24-hour period, as herein- 
before stated." 

Charles A^ Boynton, U. S. Atty., and Philip J. Doherty, Spécial 
Asst. U. S. Atty. 

E. B. Perkins, Daniel Upthegrove, and Scott, Sanford & Ross, for 
défendant 

MAXEY, District Judge (after stating the facts as above). When 
counsel for the respective parties submitted their able and interesting 
briefs in this cause, there were pending in the Suprême Court the 
two cases of the United States v. A. T. & S. F. Railway Company, 

220 U. S. 37, 31 Sup. Ct. 362, 55 L. Ed. 361, decided March 13,_ 1911, 
and B. & O. Railroad Company v. Interstate Commerce Commission, 

221 U. S. 612, 31 Sup. Ct. 621, 55_L. Ed. 878,, decided May 29, 1911. 
The former involved the construction of the hours of service act, and 
the latter, among other questions, its constitutîonality. In the présent 
case counsel for the défendant contend, as the court understands their 
objections, that the act is répugnant to the Constitution in the follow- 
ing particulars : (1) In attempting to regulate the hours of labor of 
employés on interstate railways ; (2) that it restrains the right of con- 
tract in violation of the fifth amendment of the Constitution, in that it 
arbitrarily and capriciously interfères with the right of the employer 
and employé to contract with référence to personal service; and (3) 
that the discrimination between telegraphers in stations that are "con- 
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tinuously operated night and day" and "stations that are continuously 
operated only during the daytime" is an arbitrary classification, ren- 
dering the proviso of the act void. 

Référence will be hereinafter made to other objections of counsel 
which affect the construction of the act as applied to the facts of 
this particular case. 

1. Considération will be first given to the constitutional questions. 

[1] At the outset it is well to state that the défendant, a Texas 
corporation, is engaged in both interstate and intrastate, or domestic, 
commerce, as shown by the stipulation of counsel, and that its 
telegraph operators, Scarff and Alford, upon the dates mentioned 
in the pétition, handled dispatches, reports, and orders affecting the 
movements of trains that were handling both intrastate and interstate 
freight and passenger traffic. The défendant is clearly subject to 
the provisions of the statute, and the question to détermine is vvhether 
the act itself is in harmony with the Constitution. In view of the 
ruling of the Suprême Court in the Baltimore & Ohio Case, extended 
discussion of the constitutional questions would seem to be unneces- 
sary. Counsel in their elaborate briefs hâve presented every phase 
of thèse questions in an exceedingly interesting manner, and hâve 
submitted a large number of authorities which they claim support 
their contention that the statute was beyond the constitutional power 
of the Congress to enact. But the Suprême Court has otherwise 
decided. In the Baltimore & Ohio Case a bill was filed by the rail- 
road Company to annul an order made by the Interstate Commerce 
Commission. Discussing the question, Mr. Justice Hughes, as the 
organ of the court, said: 

"Although the question was not speclfically raised by tbe bill. it is novv 
conteuded that the statute is unconstitutional in Its entirety, and therefore 
no action of the commission can be based upon it. It is said that it goes 
beyond the power which Congress may exercise in the régulation of inter- 
state commerce; that, while addressed to conimon carriers engaged in inter- 
state transportation by railroad to any extent whatever, Its prohibitions and 
penalties are not limited to Interstate commerce, but apply to intrastate rail- 
roads and to employés engaged in local business. ïhe prohibitions of the 
act are found in section 2. This prorides that it shall be 'unlawful for 
any common carrier, its offlcers or agents, subject to this act to require or 
permit any employé subject to this act to he or remain on duty' for a longer 
period than that prescribed. The carriers and employés subject to the act 
are deflned in section 1 as follows: 'That the provisions of this act shall ap- 
ply to any common carrier, or carriers, their offlcers, agents, and employés, 
engaged in the transportation of passengers or property by railroad in the 
District of Columbia or any territory of the United States, or from one 
State or territory of the United States or the District of Columbia to any 
other state or territory of the United States or the District of Columhià, 
or from any place in the United States to an adjacent foreign country, or 
from any place in the United States through a foreign country to any other 
place in the United States. The term "railroad" as used in this act shall 
include nll bridges and ferries used or operated in connection with any rail- 
road, and also ail the road In use by any common carrier operating a rail- 
road. whether ovvned or operated under a contract, agreement or lease: and 
the term "employé" as used in this act shall be held to mean i^ersons actually 
engaged in or connected with the movement of any train.' 

"Xo difficulty arises in the construction of this laiiguage. The first sen- 
tence States the application to carriers and employés who are 'engaged in 
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thé transportatlon of passengers or property by rallroad' în the Dlstrîct of 
Columbia or the terrltorles, or In Interstate or foreign commerce. The déf- 
inition in the second sentence, of what the terms 'railroad' and 'employés' 
shall include, quallfy thèse words as previously used, but do not remove the 
limitation as to the nature of the transportation in which the employés must 
be engaged In order to corne wlthin the provisions of the statute. If the déf- 
inition in the last part of the sentence of the words used in the first part 
be read in connection wlth the latter, the meanlng of the whole becomes 
obvious. The section In efCect thus provides: 'This act shall apply to any 
common carrier or carriers, thelr officers, agents, and employés (meanlng 
by "employés" persons actually engaged in or connected wlth the moveinent 
of any train), engaged in the transportation of passengers or property by 
railroad (meanlng by "railroad" to include ail bridges and ferries used or 
operated in connection with any railroad) in the District of Columhla or any 
territory * * * or from one state ♦ • ♦ to any other state,' etc. In 
short, the employés to which the act refers, embracing the persous descrlhed 
in the last sentence of the section, are those engaged In the transportation 
of passengers or property by railroad in the district, territorial, interstate, 
or foreign commerce deflned; and the railroad, includlng brtdges and fer- 
ries, is the railroad by means of which the deflned conmierce Is conducted. 

"The statute, therefore, in its scope, is materlally différent from Act June 
11, 1906, c. 3073, 3.3 Stat. 232 (U. S. Oomp. St. Supp. 1909, p. 1148), which 
was before this court in the Employer's Llability Cases, 207 U. S. 463, 28 
Sup. et. 141, 52 L. Ed. 297. There, whlle the carriers described were those 
engaged in the commerce sub.iect to the regulating power of Congress, it 
appeared that, If the carrier was so engaged, the act governed its relation 
to every employé, although the employment of the latter might bave noth- 
ing whatever to do wlth interstate commerce. In the présent statute the 
llmiting words govern the employés as well as the carriers. 

"But thé argument undoubtedly Involves the considération that the inter- 
state and intrastate opérations oif interstate carriers are so Interwoven that 
it is utterly impracticable for them to dlvide their employés in such manner 
that the duties of those who are engaged in connection with interstate com- 
merce shall be confined to that commerce excluslvely. And thus many em- 
ployés who hâve to do with the movement of trains in interstate transpor- 
tation are by Virtue of pràctical necessity also employed in intrastate trans- 
portation. This considération, however, lends no support to the contention 
that the statute Is invalid; for there cannot be denied to Ctongress the ef- 
fective exercise of its constitutlonal authority. By virtue of its power to 
regulate interstate and foreign commerce, Congress may enact laws for the 
safeguarding of the persons and property that are transported in that com- 
merce and of those who are employed in transporting them. Johnson v. 
Southern Pacifie Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363; Adair v. 
Ulnlted States, 208 U. S. 177, 178, 28 Sup. Ct. 277, 52 L. Ed. 436; St. Louis 
& Iron Mountain Railway Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 
II. Ed. lOei; Chicago, Burlington & Qulncy RaUway Company v. United 
«tates, 220 U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582, declded May 15, 1911, 
The fundamental question hère is whether a restriction upon the hours of 
labor of employés who are connected with the movement of trains in inter- 
state transportation is comprehended within this sphère of authorized lég- 
islation. This question admits of but one answer. The length of hours of 
service has direct relation to the efficiency of the human agencies upon which 
protection to life and property necessarily dépend. This has been repeatedly 
emphasiued in officiai reports of the Interstate Commerce Commission, and 
is a matter so plain as to require no élaboration. In its power suitably to 
provide for the safety of employés and travelers Congress was not limited 
to the enactment of laws relating to mechanical appllances, but it was also 
compétent to consider, and to endeavor to reduce, the dangers Incident to 
the strain of excessive hours of duty on the part of engineers, conductors, 
train dlspatchers, telegraphers, and other persons embraced within the class 
deflned by the act. And in Imposlng restrictions having reasonable relation 
to this end there is no interférence with llberty of contract as guaranteed 
by the Constitution. Chicago, Burlington & Quincy Railroad Co. y. McGuire. 
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219 U. S. 549, 31 Sup. Ot. 259, 55 L. Ed. 828. If, then, it be assumed, as It 
must be, that In tlie furttierance of Its purpose Congress can limlt the hours 
of labor of employés engagea In Interstate transportatlon, It foUows that 
this power cannot be defeated elther by prolonging the period of service 
through other requirements of the carriers or by the commingling of duties 
relating to Interstate and Intrastate opérations." 

But it is insisted by counsel for the défendant that the classification 
of the telegraph operators is arbitrary, rendering the act void, since 
it discriminâtes between operators engaged in stations that are "con- 
tinuously operated night and day" and those employed in stations 
that are "continuously operated only during the daytime." Just why 
the classification is unconstitutional it is diflFicult for the court to 
conceive. And it is still more strange that the Suprême Court in con- 
struing the act in its entirety should hâve overlooked what counsel 
appear to regard as so vital an objection to its constitutionality. The 
proviso, referring to operators, train dispatchers, etc., was considered 
by the court, and there is no intimation in the opinion that the classi- 
fication is either unjust or arbitrary. Where Congress bas power to 
legislate in référence to the hours of labor of employés, no hard and 
fast rule of classification may for ail cases be prescribed. Thus it 
was said by the court in Magoun v. Illinois Trust & Savings Bank, 
170 U. S. 296, 18 Sup. Ct. 599, 42 L. Ed. 1037: 

"There Is therefore no précise application of the rule of reasonableness of 
elassiflcation, and the rule of equality permits many praetical inequalities. 
And necessarily so. In a classification for governmental purposes there can- 
not be an exact exclusion or Inclusion of persons and things." 

The objection of counsel that the classification in the act provided 
is unreasonable and arbitrary, and therefore void, is untenable. 

[2] 2. It is also urged by counsel for the défendant that there 
exists in the provisions of the statute respecting periods of time such 
uncertainty and ambiguity as, under recognized rules for the con- 
struction of pénal statutes, render it void or partially inoperative. In 
support of this contention it is said by counsel : 

"The last clause of the flrst paragraph of the act reads: 'And the term 
employés as used in thls act shall be held to niean persons actually engaged 
in or connected with the movement of any train.' The second paragraph of 
the act makes it unlawful for a carrier to require or permit 'any employé 
subject to this act to remain on duty for a longer period than sixteen hours 
eonseeutively.' The contention is that an operator, train dispatcher, or othef 
employé who assists In recelvlng, transmitting, or delivering orders pertain- 
ing to train movements is a person 'actually engaged in or connected with 
the movement of a train,' and as such Is an employé wlthin the scope of the 
second paragraph of the act." 

And it is further said by counsel, using substantially their own 
language, that the efifect of the proviso contained in the second 
paragraph, restricting the employment of telegraph operators to 9 
and 13 hours, "is to import an inconsistency and ambiguity into the 
meaning of the statute, and to make it difficult, if not impossible, to 
State with certainty which provision of the statute is 'applicable to 
the case of operators and train dispatchers." To the position assumed 
by counsel it may be replied: (1) The hours of service act is not, 
strictly speaking, a pénal statute, requiring the application of the 
188 F.— 61 
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rules of strict construction; and (2) a reasonable view of tlie act 
removes the difficulty in ascertaining the clause applicable to dperators 
and dispatchers in contradistinction to the clause which embraces 
other employés. Of thèse in their proper order. 

It has been assumed that the act is not strictly a pénal statute, and 
this assumption is justified by the ruling of the Suprême Court in a 
case involving the construction ôf the safety appliance act. Thus 
it was said b.y Mr. Chief Ju'^tice Fuller, speaking for the court, in 
Johnson V. Southern Pacific Co., 196 U. S- 17, 18, 25 Sup. Ct. 161, 
162, 49 L: Ed. 363 : 

"The prlmary object of the act was to promote the public welfare by se- 
curing the safety of employés and travelers, and It was In that respect remé- 
diai, while for violations a penalty of $100, recoverable in a civil action, vr&s 
provided for, and in that aspect it was pénal. But the design to give relief 
was more dominant than to iuflict punlshment, and the act might well be 
held to fall within the rule applicable to statutes to prevent fraud upon the 
revenue, and for the collection of customs, that rule not requiring absoUite 
strictness of construction. Taylor v. United States, 3 How. 197 [11 L. Ed. 
559] ; United States v. Stowell, 133 U. S. 1, 12 [10 Sup. Ct. 244, 33 L. Ed. 
555], and cases clted. And see Farmers' & Merchants' National Bank v. Dear- 
ing, 91 U. S. 29, .35 [23 U Ed. 198] ; Gray v. Bennett, 3 Metc. (Mass.) 522. 
Moreover, It is settled that, 'though pénal laws are to be construed strictly, 
y et the intention of the Législature must govern in the construction of pennl 
as well as other statutes: and they are not to be construed so strictly as to 
defeat the obvious Intention of the Législature.' " 

Speaking of the same statute, the following language was used by 
the Circuit Court of Appeals for the Fifth Circuit in the case of St. 
Louis Southwestern Railway Co. v. United States, 183 Fed. 771, 106 
ce. A. 137: 

"On reason and weight of authority, It is considered that actions to recover 
the statutory penalties for violation of the safety appliance law (Act March 2, 
1S93, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]) are so far civil in 
their nature that the strict construction applicable in crïminal proeeedings is 
not required, and the United States niay reôover upon the prépondérance of 
évidence, and the trial judge may In proper cases direct a verdict." 

See, also, United States v. St. Louis Southwestern Railway Co. of 
Texas, 184 Fed. 32, 106 C. C. A. 230; Hepner v. United States, 213 
U. S. 103, 29 Sup. Ct. 474. 53 L. Ed. 720, 27 L. R. A. (N. S.) 739; 
C. B. & O. Ry. V. United States, 220 U. S. 559, 31 Sup. Ct. 612, 55 
L. Ed. 582. 

The language of the Suprême Court and of the Circuit Court of 
Appeals is peculiarly applicable to the hours of service act. If then 
the act be construed so as to effect the obvious intention of the Con- 
gress, may not the clause applicable to telegraph operators and train 
dispatchers be ascertained, not only with reasonable, but with exact, 
certainty? This objection of counsel relates to section 2 of the act. 
which is in the following words : 

"Sec. 2. That it shall be unlawful for any common carrier, its ofBcers or 
agents, subject to this act to require or permit any employé subject te this 
act to be or remain on duty for a longer period than sixteeu consécutive 
honrs, and whenever any such employé of such common carrier shall hâve 
been continuously on duty for sixteen hours he shall be relieved and not re- 
quired or permitted again to go on duty untll he has had at least ten conséc- 
utive hours olï duty ; and no such employé who has been on duty sixteen 
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Iiours in the aggregate in any tvventy-four hour period shall be rwjuired or 
permltted to continue or again go on duty without having had at least elght 
consécutive hours ofC duty: Provided, tliat no opéra tor, train dispatelier, or 
other employé who by the use of the telegraph or téléphone dispatcbes re- 
ports, transuiits, receives or delivers orders pertaining to or affeeting train 
moveiuents shall be required or permitted to be or remain ou duty for a lon- 
ger period than nine hours In any twenty-fonr hour period in ail towers, of- 
fices, places, and stations continuously operated night and day, nor for a lon- 
ger period than thirteen hours in ail towers, offices, places, and stations oper- 
ated only during the daytime, except in case of emergency, when the em- 
ployés named in this provlso may be permitted to be and remain on duty for 
four addttional hours in a tvventy-four hour period on not exceediug three 
days in any week: Provided further, the Interstate Commerce Commission 
may after full hearing in a particular case and for good cause shown extend 
the period within which a common carrier shall comply with the provisions 
of this proviso as to such case." 34 Stat. 1416. 

It will be observée! that the first part of the section refers to em- 
ployés generally, subject to the act, and renders it unlawful for a 
carrier to require or permit any employé to be or remain on duty for 
a longer period than 16 consécutive hours, etc. The proviso, how- 
ever, excepts operators and train dispatchers from the gênerai lan- 
guage thus employed, and provides for tliem a spécial rule. For 
reasons deemed wise by the Congress, it was thought that telegraph 
operators and train dispatchers should hâve shorter hours for work 
and longer intervais of rest; and hence the provision directly applied 
to them, that their work hours should be limited to 9 and 13, re- 
spectively, accordingly as they might be employed in stations contin- 
uously operated night and day, or in stations operated only during the 
daytime. Is there any uncertainty or ambiguity in the language of 
the act? It is thought by the court that the language is too plain to 
be misunderstood. The obscurity suggested bj' counsel is rather 
imaginary than real. The proviso of section 2 relates solely to the 
operator, train dispatcher, or other employé "who * * * reports, 
transmits, receives, or delivers orders pertaining to or affeeting train 
movements" ; wrhile the first part of the section embraces ail other 
employés subject to the act. 

[3] 3. It is further insisted by counsel for the défendant that the 
statute is not applicable to the facts of the présent case, because, it 
is urged, the station or office in which Scarff and Alford were en- 
gagée! as operators was not one continuously operated night and 
day. The agreed facts pertinent to this contention are as follows : 

"That from 6 o'cloclc a. m. until 7 o'clock a. m., and from 12 o'clock noon 
until 1 o'clock p. m., and from 6 o'clock p. m. until 7 o'clock p. m., and from 
12 o'clock midnight until 1 o'clock a. m. on each and ail of said dates set up 
in plaintiiî's aniended pétition said operators were offi duty as hereinbefore 
stated, and said telegraph office was closed, and no business of any kind or 
character was required or permitted to be done by said operators during said 
4 hours in each 24-hour period, except in case of emergency." 

It is also shown that Scarff worked fîve hours in the morning, 
to wit, from 7 o'clock a. m. until 12 o'clock noon, and five hours in the 
afternoon, to wit, from 1 o'clock p. m. until 6 o'clock during each day 
designated in the pétition, and that Alford was engaged for each of 
said days from 7 o'clock p. m. until 12 o'clock midnight, and from 1 
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o'clock a. m. until 6 o'clock a. m.; thus working 10 hours in every 
24 hours. 

Was the East Waco station, within the meaning of the îaw, con- 
tinuously operated night and day? In the case of United States v. 
A. T. & S. F. Railway Company, supra, where the office was closed 
three hours by day and three hours by night, the court strongly in- 
timated that it was one continuously operated night and day. Upon 
this point Mr. Justice Holmes spoke as follows: 

"We are of opinion that the government's argument cannot be sustained, 
even If it be conceded that Corwith was a place continuously operated night 
and day, as there are strong reàsons for admitting. The antlthesis is between 
places continuously operated night and day and places operated only during 
the daytlme. We thiuk that the government is right in saying that the pro- 
viso is meant to deal with ail offices, and, if so, we should go farther than 
otherwise we might in holding offices not operated only during the daytinie as 
falling under the other head. A trifling interruption would not be considered, 
and it is possible that even three hours by night and three hours by day 
would not exclude the office from ail opération of the Iaw, and to that extent 
defeat what we believe was its intent." 

In the présent case the office was closed each day of 24 hours four 
times for the period of one hour only. The court is clearly of the 
opinion that the office was within the contemplation of Iaw continu- 
ously operated night and day. If the défendant may interrupt the 
continuity of the working hours by closing the office for an hour and 
thus evâde the statute, why may it not do so by closing the doors for 
a period of 30 or even 15 minutes? But it can do so in neither case. 
It is not within the power of a carrier by resorting to shifts and éva- 
sions of any kind or character to nuUify a statute obviously intended, 
as was the présent act, to promote the safety of employés and of the 
traveling public. 

[4] 4. Finally, it is insisted that the défendant has not violated the 
provisions of the act, for the reason that the operators were not engag- 
ed in work for a longer continuons period than 9 hours in a 24-hour 
period. And it is said by counsel in their brief : 

"The way thèse operators were handled, they were on duty for two dis- 
tinct periods in a 24-hour period. Those two periods added together made 10 
bours, but neither one of them was longer than 9 hours. We therefore con- 
fldently submit to the court that neither of the allégations of facts shows that 
the statute was violated in letter or in spirlt." 

The words of the Iaw are that no operator or train dispatcher, etc., 
"shall be required or permitted to be or remain on duty for a longer 
period than nine hours in any tvventy-four hour period in ail towers, 
offices, places, and stations continuously operated night and day," etc. 

It has been shown (1) that the East Waco office was one contin- 
uously operated night and day; and (2) that the two operators re- 
mained on duty 10 hours for each day mentioned in the pétition. 
Since, then, the office was a continuously operated night and day office, 
and Scarflf and Alf ord were permitted to remain on duty for a longer 
time than 9 hours in a 24-hour period, it follows, if the language of 
the act be given its ordinary signification, that the défendant infringed 
the Iaw in thus permitting its operators to work for a longer time than 
that prescribed by the statute. 
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The défendant having violated the law, the remaining question for 
considération is, What penalty shall be imposed for its infraction? In 
this connection it is disclosed by the stipulation of counsel that in 
fîxing the hours of service of the two operators the managers of the 
défendant relied upon the advice of the defendant's légal department. 
The law is of récent origin, and at the time of filing the pétition in 
this case its constitutionality and construction were involved in doubt. 
In view of thèse considérations and the further fact that this is the 
first case to be prosecuted against the défendant, the court is not 
inclined to impose the extrême penalty provided by the act; but will 
content itself with the imposition of a penalty of $100 under each 
count of the pétition, making in the aggregate the sum of $1,000. 

And it is so ordered. 



THE JOHN TWOHY, JR. 
(District Court, E. D. Virginia. Feljruary 4, 1911.) 

1. JuDiCiAL Sales (§ 54*) — Title and Rights of Ptikohasee— Reveksai. of 

Decbee. 

The title acquired by a purehaser at a judicial sale made under the 
decree of a court having jurisdiction is not affected by a reversai of such 
decree for errors or irregularities. 

[Ed. Note.— For other cases, see Judicial Sales, Cent. Dig. §| 108, 109 ; 
Dec. Dig. § 54.*] 

2. Admiraltt (§ 100*) — Sale of Pkopeett— Title of, PuRCifASEu—EFFECT or 

Eeveesal of Decree. 

A court of admlralty in a proceeding in rem ordered a vessel sold at 
private sale, and coiiflrmed the sale vvhen made. The purehasers resold 
the vessel to persons outside of the district who renioved it therefrom. 
Subsequently an appeal was taken, without supersedeas, and the order 
of sale was reversed on the ground that the court had no power to au- 
thorize a private sale. Held that, notwlthstanding such reversai, the ves- 
sel could not be recovered froni the second purehasers, who were not 
parties to the litigation, but bought In good faith in reliance on the title 
given by the court. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 670-673 ; Dec. 
Dig. § 100.*] 

3. Admiraltt (§ 99*) — Sale of Property— Setting Asioe Sale. 

Conceding that a suit to recover the vessel might be successful, the 
court should not order it where it would theu be nccessary to resell the 
vessel, and In ail probabllity the amount reallzed after jinylng costs would 
not be as niuch as was pald by the first purehaser, and the resuit would 
be a loss to the fund. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. §§ 061-669; Dec. 
Dig. § 99.*] 

In Admiralty. In the matter of the pétition of the Lambert's 
Point Tow Boat Company, as owner of the steam tug "John Twohy, 
Jr.," for limitation of liability. On motion to set aside a deed to the 
vessel made by the marshal and to direct a suit for its recovery. 
Granted in part. 

Hughes & Little, for petitioners. 

L. L. Lewis, U. S. Atty. 

Jefïries, Wolcott, Wolcott & Lankford, for Moss & Moss. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 



066 189 FEDERAL REPORTER 

WADDILL, District Judge. On the 9th day of November, 1910, a 
rule was awarded in this case, as follovvs ; 

"It is ordered on motion of the Lambert's Point Tow Boat Company that 
W. W. Moss and James B. Moss, partiiers trading under the name of Moss & 
Moss, do show cause, if any they ciiu, to tliis court, at Norfolli, on the 23d 
day of November, 1910, why tUe said deed [referrlng to the deed of sale of 
the vessel known as the 'John Twohy, Jr.," execnted by the marshal pursuant 
to decree of court in thèse proceedings] shovild not be set aside, and why they 
should not be required to snrrender the said tugboat, John Twohy, Jr., into 
the custody of the said court, or for such further proceedings as aecording to 
justice may appertain." 

On the 23d day of November, 1910, pursuant to said rule, which 
had been duly served upon Moss & Moss, they appeared and filed 
their answer, setting up, among other things: That on the 18th day 
of April, 1910, pursuant to the decree of this court entered on the 
16th day of April, 1910, they received from the marshal the bill of 
sale of the tugboat Twohy, which was duly recorded in the office of 
the collector of customs, in the city of Norfolk, Va., the home port 
of said vessel, having paid the purchase price therefor of $11,00C. 
That subsequently the Lambert's Point Towboat Company filed its 
pétition in the Circuit Court of Appeals, and procured an apoeal 
from the order under which said sale was made. That said Com- 
pany announced that no supersedeas would be appHed for, and in 
point of fact none was ever granted. That upon the receipt of the 
deed to the boat aforesaid they set to work at considérable expense 
in traveUng to northern points to sell the Twohy, and succeeded 
in securing $14,000 for her from McAlhster Bros., of the city of New 
York. That although the appeal was allowed after the sale to McA^Uis- 
ter Bros., and without supersedeas, Moss & Moss did not feel justi- 
fied in giving a gênerai warranty to the boat, and the purchaser 
would not take the boat without a gênerai warranty deed. Where- 
upon it was agreed that the $14,000 should be paid into the National 
Bank of Commerce, Norfolk, Va., to be held by said bank, and to be 
paid to said Moss & Moss upon their title to the boat being con- 
tirmed, either by the United States Circuit Court of Appeals or sonie 
other compétent légal tribunal ; and in the event that title was not 
confijmed to them in said boat, and the purchasers were required 
to surrender and give up the same, then the fund should be repaid 
to them. Thereupon the Lambert's Point Towboat Company intro- 
duced certain évidence in support of its motion, namely, portions of 
the record in this case, as well as the bill of sale aforesaid from the 
marshal to Moss & Moss, and the said Moss & Moss likewise placed 
in évidence the bill of sale aforesaid from themselves to McAllister 
Bros., with the exhibits therewith, and examined certain witnesses in 
support of their claim. 

The case is now before the court upon the questions arising upon 
said rule, the testimony thus submitted, and upon the motion of the 
Lambert's Point Towboat Company asking the entry of the following 
order (title omitted) : 

"ïhls cause came on this day to be heard upon the rule to show cause, the 
return thereto, the pleadings, proofs, and exhibits, and was argued by coun- 
sel, and thereupon it is adjudged, ovdered, aud decreed that the bill of sale 
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laade by the niarshal of this court to Moss & iloss iuid dated Ibe 18(h diiy 
of April, 1910. conveying the steain tug John Twoliy. Jr., to the saiii Moss & 
JIoss, be, and the sanie is hereby, set aslde; and it further appeariiiR that 
ou the 8th day of June, A. D. 1910, the said JIoss & .AIoss conveyed the said 
steam tufr John Twohy, Jr., to McAUister Bros., for and in considération of 
the suni of fourteen thousand dolhirs (.$14,000.00), it is ad.indged, ordered, and 
decreed that WaK,er B. Gwyn. trustée, be, and he is hereby, direeted to pro- 
oeed against the said McAUister Bros., or the said tuglioat Jolm Twohy, Ji'., 
by approprlate proeeedin.ss to recover the said tuiiboat John Twohy, Jr., with 
ail profits earned liy the said McAUister Bros., froni the tiine of the convey- 
ance of the said steam tng, to tliem. And the question of the liability of the 
said Moss & Moss for rents and profits of the said tusboat is res^^rved until 
the resuit of the litigatiou hy the trustée to recover the said tuRl)out, together 
with the question of their liability to refund the aniount realized frojii the 
sale of said tugboat, in case proceedings for the recovery of said tug are un- 
suecessful." 

First. It goes without saying that pursuant to the decree of the 
Circuit Court of Appeals the fiirst deed executed by the marshal 
should be set aside, and a decree to that end will be entered. By 
that décision, it was determined that a private sale of a vessel seized 
in an admiralty proceeding could not be legally made, ahhough two 
eflforts to dispose of the same at pubHc auction had proved ineffective. 
While it is beheved that this is the first décision to that effect that can 
be found, still it is now the law in this circuit, and it is no less the 
duty than it is the pleasure of this court to respect and carry out the 
same. 

Second. The question then to be determined is, What action 
should be had upon the decree asked for in the light of the mandate 
of the appellate court, which, after directing the setting aside of the 
deed as aforesaid, required this court "to proceed with the cause as 
may be proper, as its condition will then suggest and demand, and 
as the respective interests of the parties may require, in accordance 
with the opinion of this court herein." The Lanibert's Point Tow- 
boat Company urges that Walter B, Gwyn, trustée, to whom the 
tug was conveyed in thèse limited liability proceedings, be direeted 
to proceed against the said McAUister Bros., or the tugboat John 
Twohy, Jr., by appropriate proceedings to recover said boat with the 
profits earned by said McAUister Bros, from the time of the transfer 
of the steamboat to them, and it is as to the propriety of this re- 
quest that the court has to détermine; it being admitted that said 
McAUister Bros, réside without, and the tugboat is not within the 
jurisdiction of this court. 

We must first ascertain the légal status of McAUister Bros., as 
the purchasers of this boat; the Lambert's Point Towboat Com- 
pany having prosecuted its appeal, which resulted in the reversai 
of the decree of sale under which their vendors bought, without ex- 
ecuting a supersedeas bond, and said McAUister Bros having pur- 
chased before receiving notice of the appeal. If under the circum- 
stances, they acquired good title to the boat, that would end further 
controversy in this case, so far as the vessel's ovvnership is con- 
cerned. 

[1] In the view of the court, there can be no doubt as to what 
their status is, and that they are the bona fide holders for value of 
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the boat îtself, Having acquired the same througH purchasers at a 
judicial sale, under decree of a court of compétent jurisdiction, with 
proper parties and subject-matter before it, and, having paid for and 
received title to the property, they cannot be disturbed or molested 
in the ownership thereof. Unless this is true, judicial sales would 
come to an end, as nothing is better settled than that the reversai 
of a decree of a court of compétent jurisdiction will not operate t'o 
affect the title to property sold under such decree, if the court mak- 
ing sale had before it the necessary parties and the proper subject- 
matter in litigation. 

In Gray v. Brignardello, 1 Wall. 627, 634, 17 L. Ed. 692, it is said: 

"It Js a well-settled principle of law that the decree or judgment of a court 
which has jurisdiction of the person and subject-matter Is binding untïl re- 
versed, and cannot be collaterally attacl<;cd. The court may hâve mlstaken 
the law or misjudged the facts, but its adjudication, when made, concludes 
ail the world until set aside by the proper appellafe tribunal. And, although 
the Judgment or decree may be reversed, yet ail rights actjuired at a judicial 
sale while the decree or judgment were in full force, and which they author- 
Ized, wfll be protected. It is sufficient for the buyer to know that fhe court 
had jurisdiction and exercised It, and that the order, on the faith of which 
he purehased, was made and authorized the sale. With the errors of the 
court he has no concern. Thèse principles hâve so oft'en received the sanction 
of this court that it would not hâve been deemed necessary again to reafflrm 
them, had not the estent of the doctrine been questioned at the bar." 

The doctrine hère announced is well recognized throughout the 
country as the rule applicable to judicial sales ; and in no state 
stronger than in this state, and certainly in the states of Maryland, 
West Virginia, and North Carolina. Zirkle v. McCue et al., 26 Grat. 
(Va.) 517, 527; Ward et al. v. Hollins et al., 14 Md. 158; Hughes v. 
Hamilton et al., 19 W. Va. 366, 397, and cases cited ; Hull v. Hull, 
26 W. Va. 30, and cases cited; Sutton v. Schonwald, 86 N. G. 198, 
203, 41 Am. Rep. 455; England v. Garner, 90 N. C. 197, 201. 

The décision of the Suprême Court in Gray v. Brignardello, 1 
Wall. 627, 17 L,. Ed. 692, supra, is followed bv that court in as late 
a décision as Davis v. Gaines, 104 U. S. 386, 391, 26 L. Ed. 757, in 
which the former was cited and fully approved. This doctrine also 
has the support of approved text-writers ; Rorer on Judicial Sales, 
p. 138, saying: 

"The title acquired at a décrétai sale of land made by the court in the ex- 
ercise of compétent jurisdiction is not rendered invalid liy the reversai of the 
decree for mère irregularity or errors. This, too, althouRh the purchaser was 
a party to the suit in which the decree was made. Nor, if notice be given 
to the purchaser at the time of the sale, and before he purehased, that an 
effort would be made to reverse the decree." 

[2] The Eambert's Point Towboat Company, apparently seeing 
the force of the cases cited, seek to avoid the same, and ask the court 
to authorize the institution of a collatéral proceeding to set aside a 
sale to an innocent purchaser whose vendor acquired title under the 
decree of this court by attempting to show that said vendors were 
parties to the proceeding, and not entitled to the protection due an 
ordinary purchaser buying propery sold under judicial proceedings ; 
and in support of their contention cite several authorities, relying 
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especially upon the case of Marks v. Cowles, 61 Ala. 299. It may bc 
seriously doubted, assuming an exception of the character made to 
exist at ail, and whicli lias for its support a very considérable weight 
of authority, whether the same applies to sales had in proceedings in 
rem, notably in admiralty cases, wherc prompt and effective disposi- 
tion of the res is absolutely essential, to the maintenance of the ju- 
risdiction itself. And, nioreover, it would seeni clear that, if siich an 
exception exists as to sales to parties, it does not mean mère quasi 
parties, who become such mereîy because they purchase at the sale. 
It refers to regular parties to the litigation, who hâve an, interest in 
and claim to the thing — i. e., tand — sought to be sold, or in litigation. 
Perhaps, with some reason, as between them, it might be contended 
that a supersedeas need not be given, as one could be said to acquire 
no rights against the other by bidding at an erroneously ordered 
sale, and that they and persons taking under them would necessarily 
hâve notice of the infirmity in their title. But this has no applica- 
tion to a case where an outsider, as for instance, Moss & Moss, in 
this case, bids on property, and acquires it, and subsequently makes 
sale of it to another purchaser. To apply that doctrine in the latter 
case would be an absolute suspension of ail judicial sales. If either 
the liJDelant or respondent could suspend a judicial sale of a ship by 
raising the question of inadequacy of price, and appeal without super- 
sedeas, as was donc hère, what would become of the property? It 
would be in the possession of the court. No purchaser would take it, 
and no sale could be made of it, because of a mère désire of one 
party to receive a greater price. An owner, in debt, if this be the 
law, would bave his créditer absolutely at bis mercy, and prompt 
and effective methods of realization by judicial proceedings in ad- 
miralty would be at an end, indeed, the effort to dispose of such 
property would quickly become a farce. That the doctrine contended 
for by the towboat company has application only to cases where the 
purchaser at the sale is one of the parties to the litigation, and the 
owner of, or having an interest in, the land or other tangible property 
involved, is apparent even under the Alabama décisions. McDonald 
v. Mobile Life Insurance Co., 65 Ala. 358, 362, a case later than that 
cited in support of the doctrine. The case of Galpin v. Page, 18 
Wall. 350, 21 L. Ed. 959, much relied upon by the towboat company, 
shows the same thing. vSee, especially, paragraph 9 of syllabus, and 
pages 355, 364, 373, and 374, of 18 Wall. (21 L. Ed. 959)." The plain- 
tiff in that case through his attorney purchased the property at the 
sale, and the Suprême Court first holding that the court making the 
decree of sale was without jurisdiction, and hence that the sale was 
invalid, further decided that such attorney having knowledge of the 
lack of jurisdiction, stood in the position of his client, and could not 
maintain title to the property because of such jurisdictional defects 
in the proceedings. The court, moreover, stated that under the laws 
of CaHfornia a différent rule prevailed between a purchase by 
Etrangers to the record and parties thereto, and that the Suprême 
Court of the United States in a case from CaHfornia would follow 
the décisions of that state. This view taken by the court of the ef- 
fect of a reversai of the decree authorizing a judicial sale upon a sale 
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made thereunder in the intérim is supported almost by an unbrokeii 
Une of authorities. Among cases of interest may be mentioned Wil- 
son V. Hoffman (Chancery Court of New Jersey) 50 Atl. 592; New- 
bold V. Schlens et al. (Court of Appeals, Maryland) 66 Md. 585, 9 
Atl. 849, 851; Benson v. Yellott et al., 76 Md. 159, 24 Atl. 451; 
Henninger v. Heald (N. J. Ch.) 52 N. J. Eq. 431, 29 Atl. 190, es- 
pecially subdivisions 8 and 9, opinion page 193; Stewart v. Hos- 
kins (Court of Appeals, Kentucky) 3 S. W. 128. In this last case a 
party purchased in the absence of a supersedeas bond, and even as to 
him the sale was held valid. The cases of Lenderking v. Roscnthal, 
63 Md. 28, and Garritee v. Popplein, 73 Md. 322, 20 Atl. 1070, will also 
be found to discuss sales made in the absence of appeal bonds. See, 
also, Century Digest, 131, § 108, where cases generally will be found 
cited. 

[3] Third. If the court is correct in this view as to the rights of 
thèse purchasers, it is conclusive of the relief asked now against them ; 
but, assuming otherwise, should the court grant the same by ordering 
the institution of suit against McAllister Brothers to recover the tug 
John Twohy, Jr., with ail the profits earned by said McAllister Bros 
from the time of the conveyance of said steamboat to them, in the 
light of the direction to this court from the appellate court "to pro- 
ceed with the cause as may be proper, as its condition would then 
suggest and demand, and as the respective interests of the parties may 
require, in accordance with the opinion of the court herein," under 
the facts and circumstances of this case? 

The original proposition before the court by the maker of the prés- 
ent motion made some 10 months ago was to sell the tugboat Twohy, 
because expensive to keep, and greatly deteriorating in value. A sale 
was had to the mover of the motion for $10,000. Subsequently, on 
motion of the government, which was largely to be aflfected by a sale 
at that price, it was set aside over the protest of the Lambert's Point 
Towboat Company; the latter insisting that the boat was not worth 
over $10,000. A second sale was had. The marshal announced that 
he would not take less than $10,000 for the boat, which amount, as 
stated in the pétition for appeal in the record, the I<anibert's Point 
Towboat Company was unwilling to bid under the then changed con- 
ditions, but it did make an ofifer of $5,000 to stand 48 hours. Later 
a private oiïer of $11,000 was made to the marshal by Messrs. Moss 
& Moss, and, after exhausting every effort to procure more from the 
Lambert's Point Towboat Company, the Moss offer was accepted, the 
bill of sale to the boat given by the marshal, and the amount paid into 
court, where it lias since remained. Subsequently the beat was sold 
by them for $14,000, and that amount is likewise held in the National 
Bank of Commerce by agreement of the parties to await the outcome 
of the litigation. The government earnestly opposes the motion to 
institute the suit in question, and urges that the $11,000 be accepted, 
and the transaction closed. Now, ought the court under thèse con- 
ditions, over the protcst of the government, the real party to be af- 
f ected, and at the instance of the Lambert's Point Towboat Com- 
pany, which has brought about ail the confusion and trouble by at- 
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tempting in a litigation affecting the sale of perishable property to 
appeal, without giving a supersedeas bond, to now start ont on a long, 
expensive, and, in the opinion of the court, fruitless, errand of re- 
covering this property in a foreign court, with damages for the dé- 
tention? It seems clear that it shoukl not for many reasons, among 
them: (A) That the court believes no recovery under the law can 
be had. (B) That no court with the two sums of money afore men- 
tioned held, namely, $25,000, would, as against the purchasers, or 
Moss & Moss, award any damages for the use and occupation of, or 
détention of, the boat, when the purchasers had paid down $14,000, 
the same being $4,000 more than the Lanibert's Point Towboat Com- 
pany said the boat was worth, and tried to acquire it for nearly a 
year ago. (C) Assuming that the boat at the end of the necessary 
litigation was recovered, the costs incident to such litigation would 
necessarily be very heavy, and in the resuit no real benefit would 
likely accrue to the fund. (D) That taking into account the haz- 
ards and delays incident to a lawsuit, and the probable and indeed 
almost inévitable détérioration in value of the boat pending such con- 
troversy, it would seem unbusinesslike in the extrême to embark upon 
the same, having regard to the court's expérience in disposing of old 
vessel property generally, and this boat in particular, which the tes- 
timony of the Lambert's Point Towboat Company showed to hâve 
been constructed not of the most modem and substantial machinery, 
much of the same being secondhand, and some of k very old. (E) 
Sight should not be lost of the fact that the government, the chief 
party in interest, was satisfied with the sale to Moss & Moss, and 
at any new sale of the boat, should it be recovered, would find it- 
self unable to contest with the Lambert's Point Towboat Company 
for the purchase thereof, and in ail probability it might in that way 
be relegated from its présent sale of $11,000, back to the last ofïer 
of the towboat company of $5,000. (F) Tliat the court is without 
means to prosecute such a litigation, as it could not vtse the funds 
arising from the sale sought to be overthrown for such purpose, 
assuming the $11,000 should be held at ail, if the litigation to recover 
the vessel back is to be embarked upon as requested. 

For thèse and other reasons the court feels that it should décline 
to grant the request made of it, to direct the trustée to institute the 
litigation to recover this boat back; and it is further convinced that 
it is not among the probabilities, admitting the success of such liti- 
gation, that it would ever be enabled to realize in the future as much 
as $11,000 for the property, and a decree may be entered so declin- 
ing. 

This case was heard at great length on Wednesday, the 23d day 
of November, 1910, and, after a full and most interesting and elabo- 
rate argument, submitted to the court, as hereinbefore recited. Sub- 
sequently, late in the evening of Friday, November 25th, counsel for 
the lyambert's Point Towboat Company presented to the court a 
brief, or written argument, a new decree, along with a letter ad- 
dressed to the judge by the Lambert's Point Towboat Company, a 
copy of which is embodied in and made a part of the new decree as 



972 189 FEDERAL EBPOBTER 

offered, and aiso a letter from counsel of the company, accompany- 
ing the same. While none of thèse last-named papers should hâve 
been presented, particularl}' the letter written by the towboat company 
to the judge, and embodied in and niade a part of a proposed plead- 
ing in the cause, still, for the purpose of determining this case on 
its merits, the court will give considération to the two suggestions 
made: First. That should the court see fit to enter a decree au- 
thorizing the trustée to demand posssession of the tug, and to sue 
for its recovery, with damages for its détention, that the L,ambert's 
Point Tov/boat Company would pay the necessary cost and expenses 
of the litigation, to be finally refunded out of the fund at the dis- 
posai of the court in the Hmited liability proceeding. Second. That 
if as a resuit of the proceedings the beat was restored to the court, 
and subsequently offered for sale at public auction under the de- 
cree of this court, that the Lambert's Point Towboat Company 
would agrée to start the sale with a bid of $10,000, and would file 
a formai stipulation or bond to that end. The "agreement to make 
this bid, however, is of course, conditioned on the idea that the boat 
at the time she is ofïered for sale is in as substantial and good a 
condition as she was on the 7th of April, 1910, the date of the last 
public auction sale." Thèse two belated suggestions thus made to 
the court cannot, and should not, be accepted by it for the purpose 
of altering the conclusions hereinbefore announced. As to the first one, 
namely, that one of the parties litigant, the Lambert's Point Tow- 
boat Company, would advance to the court money upon the con- 
dition that it should be thereafter refunded to it out of the fund, in- 
steàd of the court taking it out itself, would be an unnecessary cir- 
cumlocution, as the court could as well take it out of the fund in 
the start, and thereby avoid being placed under obligation to a party 
litigant. The weakness of the second proposai, and the folly of the 
court's accepting and acting upon it, is manifest. The oiïer to bid 
$10,000 at another sale is made conditional upon the property at 
the end of a lawsuit, wliich would reasonably take a year at least, 
being worth then as much as it was worth some nine months ago. 
Now, who would détermine this, and besides, in the nature of things, 
we know in advance that there would necessarily be dépréciation, 
especially of property that the court, nearly a year ago, at the in- 
stance of the same company, ordered to be sold because the same 
was then greatly deteriorating in value. Start the sale, however, at 
$10,000, the fund would be minus $1,000, plus the cost of the new 
litigation, which would in ail probability be another $1,000. 



TIÏE lOLA. 

(District Court, S. D. Georgia, E. D. Septemlier 22, 1911.) 

1. Shipping (§, 56*) — Chartes Paiîty— Construction. 

Where a charter party hiriiig a small tug and barges for inland har- 
bor improvement work provided that the property was hired to be used 
by an engineering company for engineering and construction work in 

•For other cases see same toplc & § numbee In Dec: & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the harbors of M. and B., and such other places on the Atlantic or Gulf 
Coast as the charter party might désire, contained no stipulation for 
deep sea towage, and did net autliorize an assignment to another for 
any purpose, the cliarterer had no authority to let the tug to another 
to tow a loaded car float from Norfolk to Savaimah. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 56.*] 

2. Maritime Liejîs (§ 65*) — IIarboe Impkovement Work— Coal FuiiKisirED 

TO ÏUG AN!) iMrBOVBMEXT BARGES. 

Coal furnished by libelant for a tns and bar.ges eharteved by an en- 
gineering Company to perfovni certain harbor improvement worlc held 
to bave l)een furnished on the crédit of tlie engineering company, and 
not of the tug, so that the latter was not subject to a libel therefor. 

[Ed. Note. — For other cases, see Maritime Liens, Dec. Dig. § 05.*] 

3. Maritime Liens (§ 25*) — Supplies. 

Supplies furnished to a tug on the captain's orders while In a har- 
bor and at lier legitimate work under a charter party, the terms of whieh 
were not kuown either to the eaptain or the mercliants, were furnished 
on the crédit of the tug for whlch it was liable, as provided by Act 
June 23, 1910, c. 373, 36 Stat. 604. 

[Ed. Note. — For other cases, see Maritime Liens, Dec. Dig. § 25.*] 

In Admiralty. Libel against the steam tug lola. Dismissed in part. 

Lawton & Cunningham, for libelant. 

John Rourke, Jr., and Garrard & Gazan, for claimant. 

SPEER, District Judge. The substantial controversy which must be 
determined may be seen from the statement f ollowing : 

The Blackstaff Engineering Company, a corporation with its princi- 
pal office in Philadelphia, made a contract with the government for the 
construction of jetties in the St. Johns river near Mayport and Jack- 
sonville, Fia., and near Brunswick, Ga. In this work the Blackstaff 
Company required a tug and a flotilla of barges and water carrying ves- 
sels. It secured by contract, or charter party, made with the owners 
of the tug lola, four barges and two water carrying vessels. The own- 
ers were of Mobile,, Ala., and were represented by Lee Kimball, their 
agent. The libelant, the Standard Fuel Sujjply Company, a Georgia 
corporation with its principal place of business at Savannah, furnished 
a quantity of coal upon contract with the Blackstaff Company for the 
use of the tug lola, and made certain advances for food, provisions, re- 
pairs, and other supplies. The coal bill amounted to $521.41, advances 
for food, repairs, and other supplies to $123.71 ; and at the request of 
the Blackstaff Company the libelants paid in cash certain drafts of Kay 
& Doggett, attorneys of Jacksonville, Fia. Thèse were made for the 
purpose of paying the amount claimed on a libel against the lola, and 
certain expenses and attorney's fées connected with that libel. This 
sum amounted to $285.87. The total amount claimed by libelant is $1,- 
113.54. 

The greater portion of the évidence is documentary, and, as there 
was little ambiguity about this, the cause might hâve been determined 
upon construction of this évidence, but for the very copions and val- 
uable briefs of the respective proctors, and the immovable opposition 

•For other cases see same topic & % numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of thèse gentlemen upon every remaining question involved. It was 
therefore deemed proper to take the case under advisement. 

[1] A prime considération is the construction of the charter party. 
This is in évidence, and was dated July 26, 1909. It is material to per- 
ceive that the charterer, namely, the Blackstaff Company, agrées that it 
will not suffer any liens to attach to the property tlaus leased ; that it 
will not permit any indebtedness whatever that might constitute a lien 
on the property to run or accrue against it, except those indebtednesses 
which are incurred incident to the ordinary expense of the opération of 
said floating property ; that such operating expenses shall be settled 
promptly at the end of each month, and a statement thereof furnished 
to the lessor ; that said floating property is hired by the Blackstaff En- 
gineering Company to be used by it in the engineering and construc- 
tion wo'rk in the harbors of Mayport and Brunswick, and such other 
places on the Atlantic or Gulf Coast as said company might désire; 
that the property is to be returned to the lessor on August 2, 1910, at 
Mobile, Ala., in the same good order and condition as when turned 
over to the charterer, reasonable wear and tear excepted. The char- 
terer, the Blackstaff Company, gave bond in the sum of $25, with 
the Fidelity & Deposit Company of Maryland as surety, for the f aith- 
ful performance of this contract. The bond is also in évidence. It is 
most material to bear in mind that the tug, which was new and of 
moderate power, was chartered for construction, engineering, and har- 
bor work in inland waters. It contains no stipulation for deep sea tow- 
age, and none for assignment to another for any purpose. This con- 
clusively appears from the second clause of section 6 of the charter 
party : 

"It Is expressly understood and agreed, however, that It is wltliin the con- 
templation of the parties hereto that said floating property is hlred by «aid 
second party to be used by it lu the engineering and construction work in the 
harbors at Mayport and Brunswick, and such other places on the Atlantic or 
Gulf Ooast as the second party may désire." 

It is to bé observed that, so far as they might do, the owners sought 
by the charter party to protect themselves from misadventure, failure 
of contract, or other failure on the part of the Blackstaff Company. It 
seems clear that there was no privity between the owners of the lola 
and the libelants, the Standard Fuel Supply Company. It seems equal- 
ly clear that the libelants made ail of its contracts in the main not with 
the lola, but with the Blackstaff Engineering Company. The first ma- 
terial communication on the subject shows this to be true, and also 
clearly indicates a distinct knowledge on the part of the libelants of the 
character of the work in which the tug was engaged. This letter is 
dated June 5, 1909, and is addressed to the Blackstaff Engineering 
Company, 1332 Walnut street, Philadelphia, Pa. It is évident that the 
supply company did not hâve the lola in mind, for this was more thàn 
six weeks before the Blackstaff Company had chartered the lola. The 
letter is as f ollows : 

"Gentlemen: We understand you hâve recently secured a contract for con- 
crète work, and, as we are in a position to furnlsh you the necessary material 
at a very attractive figure, we will appreciate your ealllng on us for priées, 
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advising approximately how much gravel and sand you may need, and point 
of delivery. 

"Thanking you In advance for an inquiry, 

"Very truly yours, Standard Fuel Supply Ce." 

On June 9, 1909, the Blackstaff Company replies from Philadelphia 
as follows : 

"Gentlemen: Eeplying to your communication of June 5th, we hâve to 
State that the contract to whieh you refer does not include any concrète 
vfork, and we do not, therefore, expect to be in the marlcet for sand and 
gravel." 

On June 14th libelant wrote again from Savannah to the Blackstaff 
Engineering Company at Philadelphia: 

"Gentlemen: We hâve your favor of the 9th instant, and in reply beg to 
State that we are operatlng a coal yard at Mayport, Fia., just alongside of 
where you wUl be doing your .1etty work, and we will be glad Indeed if you 
will let us furnish you with what steam coal you may need for this work. 
We hâve a regular agent at Mayport, and if we ean be of any service to you 
while you are doing this work, we will be glad to hâve you communicate with 
us." 

To this letter Blackstaff replies on June 19th, informing the supply 
Company that their représentative expects to be in Jacksonville within 
a few days, and will call to see them. Ail of this was anterior to the 
charter party, and to the appearance of the lola in the Florida and 
Georgia waters. 

The next letter in évidence is from the Jacksonville office of the 
Blackstaff Company, and is addressed to libelant at Savannah. It is 
dated October 23d, and reads : 

"On Septeraber 13th our tug lola took from your dock at Jacksonville 
28100 # of steam coal trimmed in bunkers, and your Mr. Jewett advised that 
the price would be $3.75 per net ton. Up to the présent wrlting we hâve nev- 
er received a bill for this coal, although we hâve spoken to Mr. Jewett sev- 
eral times coneerning same. Please mail bill to the Jacksonville office as soon 
as possible, and also advise what rate per ton you will charge for coal if 
taken at Mayport by our tug and derrick barges. Your prompt reply will be 
appreciated." 

To this letter libelant replied as follows on October 25th : 

"Gentlemen: We hâve your favor of the 23rd instant, and in reply to same 
beg to hand you berewith invoice for coal delivered to you September 13th 
at Jacksonville. Whenever you want invoices, or don't get invoices, or want 
any information about the business, simply drop us a Une to this office. Our 
agents bave instructions to pay no attention whatsoever to anything coneern- 
ing the home office. We will be pleased to furnish you whatever coal you 
may désire at Mayport at §4.15 per net ton f. o. b. your derrick, barge, or tug. 
Tliis proposition is made with the understanding that you are to take your 
entire supply that you will requlre at Mayport from us, either at Mayport 
or Jacksonville. 

"Thanking you for this business, we remain, 

"Very truly yours. Standard Fuel Supply Co." 

Now, it seems very clear from this évidence that in the eiïort to get 
this "business" the libelants extended no crédit whatever upon any 
maritime lien against the lola. The contract was made and the coal 
delivered on the crédit of the Blackstaff Company. The agreement was 
to furnish coal, not only to the lola, but to the derricks and hargnes. 
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From thik'tîme until July, 1910, libelant furnished coal regularly 
to the Blackstaff Company. A nUmber of letters are in évidence, writ- 
ten by Blackstaff and the Standard Fuel Supply Company, relative to 
the payment of the monthly accounts for coal, and to disputes as 
to the price. A great number of bills in f avor of libelant were ren- 
dered, and ail made against the Blackstaff Engineering Company. _It 
is true that on some of thèse statements the words "Tug lola" are writ- 
ten. This, however, was evidently to indicate where the coal was de- 
livered. The canceled checks and vouchers in évidence show the pay- 
ment of thèse bills by the Blackstaff Engineering Company, and up to 
this time nothing whatever is paid by the lola. It is also clearly infer- 
able from the testimony of the master that he at no time purchased coal 
on account of thé tug. He would receive orders from the engineering 
Company, torépair to the coal docks of thé supply company, and take 
on the needed coal. But this was on account of the Blackstaff Com- 
pany, and not on account of the tug. 

It graduàlly appears that the Blackstaff Company was not fortunate 
with its ventures, and failed to pay libelants for the coal furnished diir- 
ing the Rionths of May andjune, 1910. This amounted to $379.80, 
and appears from the bill of particulars attached to the libel. The 
supply çonipany now began to cast about in an effort to recoup this 
loss. , It was fuHy apprised by this time as to the work.for which the 
lola was chartered, namely, in engineering work and construction of 
jetties at,the points named in Florida and Georgia. It is true that the 
lola mjght go elsewhere, but the most casual inquiry would hâve dis- 
closed that its owner had chartered it for engineering and construc- 
tion work only. The lola was a comparatively small tug. The supply 
Company, however, deemed it advisable to utilize such powers as the 
lola possessed in a serious work not connected with the government 
service to which the charter related. It appears that this was taken 
up first by an indefinite letter, and then by personal interviews or by 
conversations dver the téléphone. The letter is as f ollows : 

"Savannali, Ga. July 19, 1910. 
"Blackstaff Engineering Co., Mr. W. Stevens Harding, Jacksonville, Fia. 

"Gentlemen: Slnce speàking to you tWs morning, sometblng bas transpired 
which I belleve will enable me to hâve the 'lola' do t'.ie towing of our barge 
'Canton', and we will let you know something deflnite to-morrow. 

"Very truly yours, Standard Fnel Supply Co." 

What it is that "transpired" is not disclosed, but its effect upon Mr. 
W. Stevens Harding, the représentative of the Blackstaff Company, 
is indicated by his reply of the 21st: 

^'Gentlemen: Tour favor of tbe lOth inst, Jnst recelved on flrst mail this 
morning. The wrltér is holding the 'lola' subject to your order, and am very 
glad to be of service to you, and at the same time œake settlement with you, 
cur Home Company apparently bas no regard for agreemeuts and I am anx- 
ious to show my loyalty to you as well as to my company. 

"Awaiting your earliest Instructions, 

"Very truly yours, W. Stevens Harding." 

There may be some dubiety with the uninformed in interpreting the 
Word "loyalty" as used in this connection. It is made plain, however, 
by the next letter that it imports "righteousness." This letter also suf- 
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ficiently expresses the resuit of the negotiations between the default- 
ing Blackstaff Company and the Standard Fuel Supply Company as to 
the fate of the lola. It is written at Savannah, July 22, 1910, and is 
addressed to the "Blackstaff Engineering Co., Mr. W. Stevens Hard- 
ing, Mgr., Jacksonville, Fia." : 

"Gentlemen: We hâve your favor of the 21st inst., contents notecl with 
care, and we more than appreciate the exact position that you at présent oc- 
cupy, and we think yoxir views are precisely in order, and we never fail to 
recognize a high standard of righteousness." 

After thèse lofty sentiments, the supply company continues: 

"We now beg to confirm phone conversation with you this morning where- 
In we agreed to gi%'e you the towing of our car float 'Canton' at priée arrangea 
a few àays ago, ($825.00), and we agreed to furnish a new hawser for this 
job, and this new hawser will be delivered to the tug lola at Norfolk. It is 
understood that we are to pay you $825, on delivery of this car float at Sa- 
vannah, and at the same time you are to pay us the amount of the Blackstaft 
Engineering Oo.'s indebtedness to us. It Is understood that you will hâve the 
tug lola coal this afternoon, and we hâve instructed our agent to coal you up. 
In case your tug requires any coal at Norfolk we will be pleased to furnish 
you same, and you can instruct your captain to call on the Maryland Coal & 
Coke Co., Warricks Hôtel Annex at Newport News, and you will be furnished 
whatever coal your tug requires at the regular niarket price. 

"We are sending this letter to you by spécial delivery mail, and ask that 
yoti acknowledge receipt of same and confirm contents by return mail, mail- 
ing your letter to us to-night so that it will leave on the train leaving your 
city this evening, and we ask that you be kind enough to put a spécial deliv- 
ery stahip on same, so that it will reach' us early to-morrow morning. 

"It is understood that you will not betequired to furnish any bond, as we 
hâve succeeded in covering the insurahce on this barge, to be towed by tug 
lola. . . 

"Very truly yours, Standard Fuel Supply Co. 

"It is understood if you fail to deliver our barge at Savannah we are not 
to be called upon for any compensation." 

The surprising expédition, noted by the spécial delivery letter et 
cetera, is not without its significance ; but it does not appear tliat the 
owners of the lola were apprised of this important and onerous change 
in the voyage or ventures of the little tug. It is now plain that the 
values and powers of the lola were to be used, not in the construction 
and engineer'-'ç: work for which it was chartered, but were to be util- 
ized to pay a debt of the Blackstaff Engineering Company to the Stand- 
ard Fuel Supply Company. This was clearly dehors the contract be- 
tween the lola and the Blackstaff people. Their contract charged the 
Blackstaff Company with knowledge of this unwarrantable use. Not 
less clearly did the supply company know that the proposed towage of 
the huge car float from Norfolk to Savannah was unwarrantable and 
an unauthorized use of the tug. Neither, however, hesitated on this 
account. Replying to Salas, président, on the same days as the last 
letter, the Blackstaff Company writes : 

"Dear Sir: In answer to your esteemed favor of even date, I beg to say 
that the tug lola will leave hère about teu o'clock to-night, and will go right 
to Savannah, where Capt. Pinner will report to you for instructions. 

"It is understood that the tug lola is to tow a car float 'Canton' from Nor- 
folk, Va., to Savannah, Ga., for .'Ç825.00, you to furnish a new hawser, sufli- 
ciently large to hold the barge and tow her safely. 

189 F.— 62 
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"ïour clalm agalnst BlackstafE Engineering Company Is to be settled out of 
thls tow money. 

"The amount advanced by Mr. W. E. Kay to-dày the writer will acknowl- 
edge just as soon as he ascertains the exact amount. 

"Thanking you most kindly for the courtesies and confidence you hâve 
placed in me. 

"Very truly yonrs, Blackstafï Eng. Co., Jacksonville Ofiice, 

"l'er W. Stevens Harding, Ixtcal Manager." 

It otherwise appears from the évidence that in order to enable the 
lola to proceed northward upon this voyage, to which we will presently 
advert, it became necessary to pay off a certain libel by which the tug 
had been seized in Jacksonville. Mr. Salas, président of the libelant 
Company, in his direct testimony, on page 35, states that the tug lola 
was tied up in Jacksonville, and could not go on the trip to Norfolk 
that she had been chartered to him to take, and that she was tied up 
on thé Barker & Cardy libel, "so the agent of the Blackstafï people, 
Mr. Harding, asked that the libel be dissolved so that the vessel could 
be free," and consequently he paid the amount. Mr. Harding, the 
agent of the Blackstafï Company, states that he had no money to pay 
oiï the Barker & Cardy libel. Hère Messrs. Kay & Doggett gener- 
ously appear. Of this sum $50 was paid to Mr. Kay for his profes- 
sional services in this behalf exerted. It further appears from the 
testimony of Mr. Salas that after remunerating Messrs. Kay & Dog- 
gett $73.50 from the proceeds of their sight draft was for money to 
pay laborers at Mayport. This does not appear to be an expense in- 
curred by the tug for which the owners are responsible. It further 
appears that of the remainder $20 was for provisions. This moderate 
amount was to victual the tug on her voyage from Jacksonville via 
Savannah to Norfolk. It does not appear that Capt. Pinner, the mas- 
ter o.f the lola, was considered or consulted in the supplies stored or 
brought aboard for the voyage. The money was not paid to him. 
Président Salas testifies as follows : 

"Q. New, Mr. Salas, you say that $20 was for provisions on the trip to 
Norfolk V A. Yes, sir. 

"Q. And who was the money advanced to? A. W. Stevens Harding. 

"Q. Who was W. Stevens Harding? A. He was manager of the BlaekstafC 
Engineering Company and the tug lola." 

That he may make it indubitable that he was in no sensé respon- 
sible for Pinner, Mr. Salas further testifies : 

"Q. What did you hâve to do with Capt. Pinner of the tug lola? A. I had 
nothliig to do with him. He was sent to Savannah with his tug to proceed 
to Norfolk for the barge Canton, and I told him to report there to Mr. Dug- 
gan, who would déliver the barge to him." 

It follows that, if Mr. Salas had nothing to do with Capt. Pinner, 
Capt. Pinner and the tug lola, which he commanded, had nothing to do 
with Mr. Salas. This is confirmatory of what has been previously 
stated that the entire transaction was between the Blackstafï Company 
and the Standard Fuel Supply Company. 

[2] It also follows that the owners of the lola are in no sensé re- 
sponsible for any costs of this voyage. The charterer of the tug and 
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its suppositions créditer had as little right to dispatch Capt. Pinner to 
Norfolk after the car float Canton as to send him to the South Seas 
for the buried doubloons and pièces of eight on the Treasure Island 
of Stevenson, or after the golden fleece coveted by the Argonauts of 
old. It follows that whatever indebtedness may exist inter sese be- 
tween the Blackstafï Company and the supply company, or others aid- 
ing them in this expédition of the lola, so clearly beyond the charter 
party, a court of admiralty will neither subject the vessel therefor, 
nor, indeed, hear or give any relief to the parties who were thus taking 
unwarrantable advantage of the lola's owners, and subject their vessel 
in a manner not to be justified to settle a debt for v/hich the owner was 
in no sensé liable, and the vessel itself to the gravest danger. 

From the testimony of Capt. Avery, for the libelant, it appears that 
the lola was about 80 feet in length, 21 feet beam, and 8 or 9 feet 
depth of hold. Her engines would hâve developed about 250 horse 
power. He thinks she was about 70 tons. He saw the car float Can- 
ton. The car float was 335 feet long, over ail, about 40-feet beam, 
12 to 14 feet depth of hold, and she was about 1,200 tons register. 
It was quite proper, therefore, with a tow so large, and with a tug 
of such small capacity, that the agent of the insurance company, com- 
ing aboard at Norfolk, positively refused to permit this scheme be- 
tween the Blackstafï Company and the libelants to be carried out. 
Capt. Avery himself testifies that the tug could hâve been brought 
from Norfolk around Cape Hatteras under the most favorable condi- 
tions only, when perfectly smooth and calm, with no headwinds. He 
adds: 

"I would not hâve thougbt of seudingr that kind of a vessel on that trip. 
If I was the owner of the barge, I wouldn't let the tug take her, and, if I 
was the owner of the tug, I wouldn't send her." 

He also testified that at the time of the proposed towage it was the 
very worst part of the year, the hurricane season. To the same eflfect 
is the testimony of another experienced witness, Capt. Edward B. 
Fitzgerald. 

Interventions of J. Croissant and T. H. Sompayrac. 

[3] As to the interventions for the provisions and supplies fur- 
nished the lola while in the harbor and at her legitimate work by J. 
Croissant and T. H. Sompayrac, the évidence seems to justify a de- 
cree of liability against the tug. Thèse supplies were furnished on the 
captain's orders and he knew nothing about the terms of the charter 
party, nor does it seem that thèse merchants were put upon inquiry. 
The liability of the tug as to ail such articles furnished after the act 
of Congress approved June 23, 1910 (Act June 23, 1910, c. Z7Z, 36 
Stat. 604), seems beyond question. 

Intervention of W. W. Pinner, Captain. 

As to the lien claimed by Capt. Pinner for the wages set forth in his 
intervention, it is insisted in the briefs of opposing proctors, with great 
earnestness, that the ancient authorities denying such lien and the 
more modem rulings are in conflict. The authorities cited in the 
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briefs hâve not been furnished to the court, and are not now accessi- 
ble. The right of the captain to his wage or salary will be heard, and. 
if possible, determined, at the approaching session of the court in Sav- 
annah. 

With this réservation, a decree may be framed in accordance with 
thèse rulings. 



THE LITTLE SILVER. 
(District Court, D. New Jersey. August 24, 1911.)' 

1. Collision (§ 66*) — Vessels Crossing— Patjlt. 

A steamer held, under the évidence, solely In fault for collision tvitli 
a tow, alongside a tug, whose course she undertook to cross. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 66.*1 

2. Damages (§ 33*) — Injuet to Pekson. 

A wpman injured in a collision while a passenger on the vessel in faulï 
Is not deprived of the right to full recovery of damages because her 
physical condition niade her injuries more palnful, or renders her less 
capable of a prompt recovery. 

f Ed. Note. — For othér cases, see Damages, Cent Dlg. § 42; Dec. Dig. 
§ 33.*] , 

3. Damages (§ 33*) — Injuet to Person— PHTsiCAr, Suffering— Evidence. 

In an action fôr a personal injury, while, lio damages are to be allowed 
for pains except those due to the injuries received, pains clearly shown 
to be such as would naturally come from the injuries received and the 
shoclj résultant therefronl are not to be excluded from considération, or 
unduly mlnimlzed, merely because they are also symptomatic of physical 
conditions which the injured person Is then undergoing. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. $ 42; Dec. Dig. 
133.*] 

4. Damages (§ 132*) — Measube— Personal iNjxntiES. 

A married woman who received serions and palnful Injuries in a col- 
liston, due to the fault of the steamer on which she was a passenger, 
which were to some extent probably permanent, and from which she con- 
tinued to suffer tw^o years after they were received, held entitled to re- 
cover $4,000 damages. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 372-3S5; Dec. 
Dlg. 1 132.*] 

5. Damages (§ 95*) — Personal Injuries to Wife — Action bt Husband. 

A liusband, whose wife was injured in a collision due to the fault of 
the vessel. on which she was a passenger, is entitled to be reimbursed for 
his expenditures in taking care of his wife and seeking to effect a cure; 
also compensation for being deprived of the ald, comfoi't, and Society of 
his wife* and such future deprivation and expenses as may be reasonahly 
expei. ted. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 222-229 ; Dec. 
Dig. § 95.*] 

In Admiralty. Pétition of the New York & Long Branch Steam- 
boat Company, charterers of the steamboat Little Silver, for limitation 
of Hability. On claims for damages resulting from collision by Borrea 
Johnson and Hans Johnson. Damages awarded. ' 

McDermott & Enright, for hbelant. 
Eberhard & Stites, for claimants. 

*For ottier cases tee same topic & § NUMB£R''iu Dec. & Am. Dlgs. 1907 to date, & Bap'r Indexa* 
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RELLSTAB, District Judge. In response to the monition issued in 
this suit Borrea Johnson and Hans Johnson hâve answered the Ubel 
and daim damages for injuries sustained as a resuit of the conision of 
the steamboat Little Sih-er with a car float in charge of the steamtug 
Slatington. Mrs. Johnson clainis $25,000, and Hans Johnson claims 
$10,000. 

[1] On the 19th of October, 1909, Borrea Johnson was a passenger 
on the Little Silver on her trip from New York to Long Brandi, N. 
J. About 3:12 p. m. the Little Silver left her Battery dock, on an ebb 
tide, with her course south southwest ; and about 3 :30 ran into the 
starboard float in charge of the steamtug Slatington. The day was 
clear, and there was no obstruction to the view from the Little Silver. 
The Slatington was betweeri two car floats hooked near their sterns. 
The latter, extending astern of her, had just corne out of the East 
River, and was making across the Little Silver's course, substantially 
at right angles thereto, making for Communipaw, on the New Jersey 
shore. While in the East River opposite Wall street, she had passed 
the tug Pliny Fiske vi'ith a hawser tow, and was gradually increasing 
the distance between them. The Little Silver, with the purpose of get- 
ting astern of the Slatington, signaled the î'iske of her intention to 
cross her bow, to which the Fiske responded in acquiescence. The 
Fiske thereupon slowed down and ported her helm, thus carrying her 
further to the starboard and away from the Slatington. The pilots of 
both the Fiske and the Slatington say that after the Fiske had ported 
her helm there was ample clearance for the Little Silver to pass be- 
tween the tows. She did not make the clearance, however, but ran in- 
to the Slatington's starboard float 15 or 20 feet from its stern. The 
impact threw a number of passengers from their camp chairs. Borrea 
Johnson was thrown prostrate, striking the back of her head and her 
shoulder and the side of her body. She was picked up unconscious, 
and admittedly sustained some injuries. 

Being a passenger, and injured in the manner stated, the burden is 
uponthe libelant to show a want of négligence on the part of the Lit- 
tle Silver. In the pétition libelant charges that the Slatington "care- 
lessly and negligently slackened her speed" and collided with the Lit- 
tle Silver. This charge is not sustained by the proof s. It was, in fact, 
abandoned. The Little Silver's master expressly exculpated the Slat- 
ington from any négligence. The défense that the "upset" tide— that 
is, where the ebb tide of the East River and that of the Hudson river 
meet — was responsible, is not tenable. That such tide might influence 
the movement of the boats at the place of collision may be conceded, 
but that is one of the factors in navigation that is to be taken into 
considération by the navigator. The fact of an "upset" tide at that 
place and of its probable efïects on navigation because of the slack 
or swirling waters were well known to the Little Silver's pilot, and 
it was his duty to consider it as well as other things that might af- 
fect the navigation of boats in his course, and to so direct his steering 
and regulate his speed as to avoid collision. The Little Silver did not 
slacken her speed or starboard her helm, but kept straight on. The 
pilot did not answer the first alarm given by the Slatington, and made 
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no change in her speed till after the second alarm was given, when it 
was too late. He either grossly miscalculated, or, as is more likely, 
took a chance. The impact was violent. The Fiske's pilot said the 
Little Silver rebounded. Dr. Kavanagh, who was a passenger on the 
Little Silver, said she shook from stem to stern. She was beached on 
the New Jersey flats, her passengers and f reight transferred, and sub- 
sequently put on the dry dock and repaired. The Slatington's float 
had two planks stove in, causing her to leak. The évidence permits 
of no other conclusion than that the collision was due to the careless 
navigation of the Little Silver. 

[2] Both claimants are entitled to damages. On their behalf it is 
insisted that the injuries sustained by the wife were serious and per- 
manent. Mrs. Johnson testified that she was sitting in a chair with 
a back, on the Little Silver, when she f elt the chair going backwards ; 
that she fell, striking the back of her head; when she awoke there 
was no life in her left arm; that she had terrible pains in her head, 
left side, and shoulder; that they had not left her, and she had them 
yet ; that, when she got home, they helped her to undress, and she got 
in bed; that she was confined to her bed until the 2d of February, 
when she went to the hospital ; that she had pains continually ; that 
Dr. Karp put straps on her body which relieved the pain ; that she was 
in the hospital until the Ist part of March ; that before she received 
the injuries she was well, and had no pains in the back or side ; that 
she had had very little trouble with her head and headaches; that 
she still had pains, but not as often as formerly; that before the in- 
jury she did her housework, washing, etc., assisted only by her chil- 
dren; that she can do very little housework now, and has to hâve her 
washing done by others ; that she was weak and would f aint at times, 
and that before the accident she never fainted; that she had been 
married 22 years, had nine children, six of whom are living; at the 
time of the in jury she had a baby about two years old; that Dr. Reed 
had been attënding her for 16 years at the birth of her children, but 
for no other reason, with the exception of once ; that she occasionally 
had headaches; that Dr. Reed last attended her the Sunday before 
she was taken to the hospital ; that he said he could do no more for 
her ; and that she should go to the hospital. 

Mr. Johnson testified that he was a carpenter by trade, and dépend- 
ent upon his exertions for a living ; that ail through their married 
life and until the time of the accident his wife did ail the household 
work, assisted only by their children, that, after the accident, she was 
unable to do it, and, as he had not the means to employ a nurse, he 
had to give up his work and give his personal attention to the care of 
his wife; that he stayed with her in her room nine or ten weeks; 
that for about six weeks he never had his clothes ofï day or night — 
part of November, Deceniber, and January ; that he had to stay in the 
room with his wife ; that she was almost out of her mind, in spells ; 
that his regular pay was $3 a day ; that he sometimes did jobs on his 
own account; that he had opportunity of employment during his 
wife's illness, but could not accept it because he was needed at home; 
that he was in attendance upon his wife from the day of the collision 
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to the 2d day of February ; that he could not keep it up any longer, 
and she was then sent to the hospital ; that he was wore out and run 
down and unable to work until the last part of March; that he paid 
the hospital doctor, and the expenses of his wife at the hospital, the 
former about $20 and the latter $46; that he was put to the expense 
of $3 or $4 in transporting his wife to the hospital ; that he paid Dr. 
Karp $16; that he had paid something to Dr. Reed, but he did not say 
how much ; and that Dr. Reed's drug bill must be around $25 ; that 
the winter time was the busiest time for carpenters around Seabright. 
Joséphine Bowser, the next door but one neighbor of the Johnsons, 
testified to her frequently seeing Mrs. Johnson during her illness be- 
ginning with October, 1909; that she could see her every day from 
her own house; that she frequently ran in to see her, finding her in 
bed; that before the accident Mrs. Johnson did her own housework; 
that she never heard of her being ill before, except at the birth of 
her children, and that after the accident she had not seen her do any 
work at ail ; that it was at her instance that Dr. Karp was sent for ; 
that she was called in by the children, the husband being away; and 
that she, being afraid Mrs. Johnson was dying, sent a young man on a 
bicycle for the doctor. Dr. William J. Kavanagh had his attention 
called to her condition immediately after the collision. He aided in 
restoring her to consciousness, assisted her when transferred to an- 
other boat, and gave her his attention until she arrived at Long 
Branch. From there she went to her home at Seabright, N. J., accom- 
panied by her daughter, who was with her on such trip. Dr. Kavanagh 
said he found her very nervous, and, from a superficial examination, 
the only one practicable in the circumstances, found that she had a con- 
tusion on the right side of the head, and a convulsion of the muscles 
of the right shoulder. To him she complained of pains in the back 
of her head, shoulder, spine, and buttocks. He gave it as his opinion 
that her condition required médical treatment. No doctor, however, 
was called in by the Johnsons until a week after. The family phy- 
sician not being found at such time, Dr. Karp of Seabright was called 
in. He testified that he first called on October 26th at the Johnsons' 
home, and found that she had sustained injuries to the chest, spine, 
and head ; that she was very nervous and complained of headache, 
backache, nausea, vertigo, pains in breathing, and sleeplessness ; that 
for the first few days she was unable to get out of bed ; that her symp- 
toms indicated that she was suffering from severe shock and nervous 
breakdown; that "she must hâve come in contact with something to 
hâve suffered the pains she had." Regarding her condition, he said : 

"I didn't think it was serious. It wasn't fatal, and I didii't expect it would 
lie fatal ; but she was too sick to be about, and had to temain in bed, and 
should hâve been under treatment continuously." 

He said he could not tell positively that she had any bones frac- 
tured ; that "she had tenderness over the rib ; but I wouldn't state 
positively that it was a fractured rib; it might hâve been a sprained 
rib;" that he treated her for pleurisy, and he strapped her about the 
body to relieve her pains. He continued calling until about the 8th 



984 189 FEDERAL EEPORTER 

day of Novembef, making eight visits altogether. He first called five 
days' in succession, and then at greatér intervais. 

Dr. Reed, a practicing physician at Seabright, who had been the 
Johnson family physician for many years, said he was called in to 
"attend Mrs. Johnson on November 11, 1909, and continued to give 
her treatment pretty regularly for a year ; that she improved so that 
he did not think it was necessary to further attend her, as they were 
poor people, and he never went oftener than necessary. He said : 

"I made a thoroush exaniiiiation of tlie woman and found she had sus- 
tained a conciussiou of the splne and bram. The symptoms were not as sé- 
vère, they told me, as they had beeu. She was In a stage of incipient insanity 
at that time. She had delusions, and it kept two ])eople takmg care of her 
and constantly watching her. She couldn't walk. Shp rolled out of bed once, 
and she was suflferlng severe pain. She sustaliied a fracture of three rihs." 

He also said that the ribs "had been strapped, and were practically 
healed, * * * but the trouble was intercostal neurastlienia : that 
■ is, inflamitiation of the nerves supplying the muscles of the ribs. It is 
the muscles between the ribs." He also said that "she still suiïers 
from the effects of that neuritis." As to her health before she sus- 
tâined such injuries, he said: 

"She was in pretty good health except she had childreh frequently ; other- 
wise she was able to do her housework and washing and scrubbing and iron- 
ing, and siich things." 

He also said. that she was of. a slightly nervous tempérament prier 
to the accident, but that the accident aggravated such condition. He 
said that he called upon her "two or three times a day for a long 
while" ; that he had never sent in his bill, but that he estimated it be- 
tween $150 and t$200, stating that the amount was reduced from what 
he would: charge other people because they were poor. During the 
year of his attendance she was taken to the Long Brandi Flospical, 
where she remained for about four weeks, during which time Dr. 
Reed did not attend her. He said her condition was improved after 
she left the hospital, and that the last time he attended her she had a 
utérine trouble, due or incident to ménopause or change of life, 
through which she was then passing; that that "is part of her trouble 
now." 

The libelant contends that the injuries of Mrs. Johnson were neither 
serious nor permanent, and that she was undergoing a change of life — 
ménopause — at the time of the accident, and that her pains and suf- 
ferings were due to and in conséquence of such condition, and not to 
any injuries received in such accident. Such contention is said to be 
sustained by the testimony of Drs. Field and Bennett, who also made 
an examination of Mrs. Johnson at the instance of those representing 
adverse interests. Dr. Field's examination was made the Saturday 
previous to the taking of his testimony, which would make it the 
8th day of April, 1911. He made his examination at the Johnson rési- 
dence in the présence of Drs. Reed and Bennett; and in ansvver to 
the question, "Tell us what you found ?" he said, "There was no ob- 
jective symptoms. I examined her ribs. They had been broken and 
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^ntirely healed. The woman complaîned of beîng nervous and having 
some pain in the back and shoulders, and that's about ail. There was 
some irregularity in menstruation she had had for about a year." He 
said this "might bring about a nervous condition. It generally does." 
He gave his opinion that the other conditions he found were not seri- 
ous, and not of a permanent character. 

Dr. Bennett examined her twice. He made such examinations upon 
the request of an insurance company. The first time was on Novem- 
ber 30, 1909 ; that no other physician was présent at that time ; that 
lie came from Long Branch, his résidence, with the expectation of hav- 
ing Dr. Reed accompany him to the Johnson résidence, but, Dr. Reed 
being absent from Seabright, he went to the Johnson résidence alone. 
Conceming that visit, he said : 

"I dld not make a thorough physical examinatlon. She was sitting up In 
bed. I was admitted to her room. She had bandages on her chest. They 
didn't wish me to remove them in order to make an examination without 
their physician was présent. AU I conld do was to take her statement." 

That her puise and température were normal. That she said her 
âge was between 44 and 45. That she "complained to me of being 
very nervous, She complained of dizziness in the head, and of sleep- 
lessness, insomnia and pains, and that she imagined queer things." 
He next saw her with Drs. Reed and Field — the occasion referred to 
by Dr. Field. At this time she removed her outer clothing. He said: 

"We allowed her to keep on her shirf. She said she was feeling fairly well 
except that she was nervous, and that her greatest trouble was due to mens- 
truation. She had them every three weeks, and they were very profuse." 

Her heart and puise were normal. He said he felt her ribs and felt 
no trace of a fracture; that, if it had been a very severe fracture, 
they would hâve been able to locate it. If there had been a little frac- 
ture, there would be no évidence. He gave it as his opinion that Mrs. 
Johnson was "undoubtedly passing through what is known as the cli- 
macteric or ménopause — that is, the transition state from a woman's 
normal (reproductive) functions to the cessation of the same"; that 
from what Mrs. Johnson said such ménopause had begun a year pre- 
vious, or October, 1909. Asked the question "During the ménopause 
period what symptoms do you find in women ?" he answered : 

"You find ail sorts of symptoms, partlculnrly you are apt fo flud nervous 
symptoms, halluciiiatioiis, dizziness, pain, fear of Impeiiding death, fear of 
soiiig insnne ; in fact, women at that period do go insane, sometimes tempo- 
rai'v, and sonierimes it is permanent." 

He also said : 

"If there had been any trouble from the effects of the collision, the trouble 
woukl bave develoiied at once, and it would hâve been a necesslty to hâve a 
physician at once." 

^^ In response to the question asked by counsel for the claimant, 
"And the condition of nervousness and headaches described to you by 
Mrs. Johnson, could that be caused by any other reason than this you 
liave stated?" he said; 
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"They could hâve been eau'séd by the ménopause. I caiinot conceive of any 
otber reason whlch would cause the condition and symptoms and the train 
of symptoms she described. Certainly no accident could bave caused them." 

The damages to be awarded are to be compensatory, not punitive. 
They are to be limited to those due to the injuries sustained in sueh 
collision. In the case of the wife, an allowance is to be made for her 
pain and sufifering resulting from such injuries. If such injuries are 
of a permanent character, the allowance must include pain and suffer- 
ing yet to be endured. The making of allowance for such affliction 
is always difficult and perplexing, for the reason that there can be no 
more a satisfactory measurement of such pain, etc., than there can 
be money équivalent therefor. In the présent case such difficulties 
are more acute because Mrs. Johnson before the time of such collision 
had entered the ménopause period, through which she was still passing 
when she gave her testimony, and many of her pains and suft'erings 
are symptomatic of ménopause. There is no doubt, however, that she 
sustained severe injuries to her head, chest, and ribs, and perhaps to 
her spine, and that she was confined to her bed and rendered inca- 
pable of service for a long time by reason thereof , and that most of her 
pains, etc., are due to such injuries. Of her pains some undoubtedly 
hâve their origin in the ménopause, but thèse were considerably aug- 
mented by such injuries. A satisfactory dififerentiation in the effects 
of thèse two causes of safd pains, etc., is impossible, as is also the dé- 
termination whether the aggravation of the pains chargeable to méno- 
pause, will endure during the whole period of such transition, and, if 
so, whether they will end with it. 

[2] The wife, however, is not deprived of her recovery because 
such dififerentiation is impossible. A woman, passing through the phys- 
ical transition peculiar to her sex, is entitled to as safe passage as any 
other person, and is not barred of a fuU recovery for injuries sustained 
through another's négligence because that condition makes such in- 
juries more painful, or renders her less capable of a prompt recovery. 
Upon the question of difïerentiation in said pains, the burden is on the 
wrongdoer to show what, if any, of such pains are due to causes not 
chargeable to his neglect. 

[3] While no damages are to be allowed for pains, except those due 
to the injuries received, pains clearly shown to be such as would nat- 
urally come from injuries received in collision and the shock résultant 
therefrom are not to be excluded from considération, or unduly min- 
imized, merely because they are also .symptomatic of physical condi- 
tions that the injured party is then undergoing. The évidence estab- 
lishes that the dominant cause of Mrs. Johnson's sufferings is the in- 
juries and shock received in the collision, and that it is very probable 
that such pains, with more or less frequency and intensity, are yet 
to endure. 

[4] What rule shall be adopted in estimating the damage? The 
very nature of the pain and sufifering négatives the idea that a déci- 
sion can be reached by the application of any standard of values. Pain 
bas no market value, and sufifering no scale of priées. Our best con- 
clusions on such an inquiry are necessarily founded largely on con- 
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jecture. Sentiment is to be cast aside and the mind charged with 
seeking a rational basis for its judgment ; but candor compels the ad- 
mission that our best results on such inquiry are largely arbitrary. 
This, however, is necessarily so. The judge in such estimation acts as 
jury, and he must be controlled largely by what may be termed the 
common-sense view, such a finding as can be justified by his con- 
science, and which would meet with a ready acquiescence by the or- 
dinarily discreet man familiar with ail the circumstances of the par- 
ticular case. 

In my examination of cases cited by counsel, and such others deal- 
ing with the awarding of damages for pain and sufifering as time and 
the pressure of other judicial work permitted, I hâve not found a case 
even substantially parallel with the one at bar. This was not unex- 
pected, and only emphasizes the rule that the particular circumstances 
of the case must control. Upon due considération of the évidence and 
the arguments of counsel I hâve reached the conclusion that an allow- 
ance of $4,000 should be made to Mrs. Johnson as compensation for 
her injuries. 

[5] As to the husband. He is entitled to be reimbursed for his ex- 
penditures in taking care of his wif e and seeking to efïect a cure ; also 
compensation for being deprived of the aid, comfort, and society of 
his wife, and such future deprivation and expenses as may be reason- 
ably expected. The actual expenses are as follows : To Dr. Karp $16; 
conveying wife to the hospital $3 ; hospital charges, including médical 
attendant, $66; making a total of $85. To this should be added $175 
to Dr. Reed, the family physician, for his médical attendance, and 
$25 for the drug bill. He also should receive the money value of his 
services as a carpenter which would likely hâve been rendered during 
the period when he was compelled to cease from such labor to take 
actual Personal charge of his wife, which, at the rate of $3 a day dur- 
ing the nine weeks he so attended her, amounting to $162, is sub- 
stantially what the services of such a nurse as his wife was entitled to 
would hâve cost. 

As to the compensation to be allowed for the loss of the aid, com- 
fort, and society of his wife. a marital right which the libelant's care- 
lessness encroached upon, the observations heretofore made in deal- 
ing with the wife's pains and sufïerings are in the main applicable; 
and for this loss, after due considération, including therein probable 
future deprivation and expenses, an allowance of $700 will be made, 
making a total allowance to Hans Johnson, the husband, of the sum 
of $1,147. 

A decree in accordance herewith in favor of claimants may be en- 
tered. 
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In re WÂTERTOWN CONCRETE STONB CO. 

(District Court, N. D. New York. September 7, 1911.) 

CoNTEACTS (§ ?)19*) — Construction and Opération— Contkact to FuENisit 
Material eor Building— Part Performance. 

Bankrupt coutractect to fiu-nish to claimant concrète blocks for the 
completion of a house and véranda for the priée of $900, of whlch $500 
was to be paid when material for the house proper was dellvered, and 
$400 on dellvery of that for tlie véranda. The contracf further provlded 
that the two deliveries should be made by times flxed, and that bank- 
rupt should pay $10 per day for auy delay thereafter. Some tlme after 
the tune so fixed, It delivered the greater part of the material for the 
building proper, vphlch was accepted and used ; the remainder, of the 
value of $115, not being delivered at ail. It also, after tbe time fixed, 
delivered material for the véranda, which was not in conipliance with 
the contract and was properly re.i'ected. Héld, that the dellvery of ma- 
terial of the value of $585 only did not constitute a substantial perform- 
ance of the contract as an entlrety, but, as the contract was by its terms 
made divisible, It might be considered a substantial performance of that 
part relating to the building proper and entltled bankrupt to recover 
$500, less clalmant's damages for delay and for f allure to make full de- 
llvery; that, accepting the provision for $10 per day as furnlshing the 
proper rule of damages for the delay, elaimant was entitled to a déduc- 
tion from the $500 of such amount. and $115 for the material not deliv- 
ered, and that, as to the véranda, there was no performance and nothing 
became due the bankrupt, but elaimant was entltled to recover the stlp- 
ulated per diem damages, at least untU the dellvery of the rejected ma- 
terial. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1493-150T; 
Dec. Dlg. § 319.*] 

In the matter of the Watertown Concrète Stone Company, bank- 
rupt. On review of order of référée disallowing in part the claim of 
Peter A. Ward for damages for breach of contract, and finding that 
he owed the bankrupt $110 on the contract. Reversed. 

Pitcher & O'Brien, for elaimant Ward. 

John Conboy, for trustée and Wingate Concrète Machine Company. 

RAY, District Judge. The Watertown Concrète Stone Company 
was adjudicated a bankrupt on the 12th day of March, 1906. Prior 
and up to that time it had been engaged in the business of making and 
furnishing or selling concrète blocks for building purposes. In the 
spring of 1905 the elaimant, Peter A. Ward, made plans and spécifi- 
cations for the érection of a wôoden house on his premises in the 
city of Watertown, prepared by one D. D. Kieff. Thereafter George 
Ë. Card, representing the Watertown Concrète Stone Company, here- 
after called the "bankrupt," had conversations with Mr. Ward re- 
specting the substitution of concrète stone blocks, and made a writ- 
ten proposition to furnish same, which was accepted in writing. A 
formai contract was drawn, signed, and submitted by Ward, which the 
bankrupt declined to exécute. This varied in some respects from the 
letters referred to. By June 29, 1905, most of the concrète blocks 
had been placed on the premises of Ward, and some of thèse were 

♦For other cases see same topie & § numbek in Dec. & Am. Digs. 1907 to date, & Reji'r Indexes 
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used. In September, 1905, Ward notified the bankrupt that the blocks, 
etc., were not satisfactory or according to contract, and that he would 
not accept or pay for sanie, and demanded that the blocks be removed. 
On September 18, 1905, the bankrupt made a proposition to furnish 
cernent stone to take the place of stone off color. At that time the 
foundation walls of the house had been erected so far as the water 
table, and some few blocks had been laid above that Une. 

On the 20th day of September, 1905, the bankrupt and Ward en- 
tered into a formai written agreement whereby : 

(1) The bankrupt was to furnish and deliver on the ground ail the 
concrète blocks necessary to complète the house to the roof, including 
cornice, caps, and sills for Windows and doors as per plan, and com- 
plète the 8-inch blocks, railings, spindies, posts, and cornice for piaz- 
zas and steps as per plans, and also concrète chimney blocks for rear 
chimney from cellar to top of chimney and for other chimneys from 
roof up, as shown in plans. 

Also (2) : 

"It is further understood and agreed that the contractor is to furnish ail 
the concrète material necessary to complète house on or before the oth day 
of October, 1905, except cornice, spindies, railing, and posts for piazzas which 
Is to be done by November 5, 1905. On failure to furnish same by the said 
5th day of October, 1905, and 5th day of November, 1905, the contractor here- 
by agrées to pay to the owner teii dollars ($10.00) a day as agreed upon by 
the parties hereto as liquidated damages, and not as penalty, for each day 
after said October 5, 1905, and November 5, 1905, that contract sJiall remain 
Tinfulfilled. The caps for front and side of house are to be as near color of 
sills as it is possible to make the same. It is hereby further understood and 
agreed that ail concrète material furnished for front and cornice shall be of 
an even color, such color to be a shade between two colors chosen and agreed 
upon by the parties hereto, samples of the minimum and maximum in color 
to be in the hands of each of the parties. It is further agreed by party of the 
first part to furnish material for vérandas as near the color of blocks as pos- 
sible." 

And as to payments the contract provided : 

"Payments to be made as follows: Fire hundred dollars when material is 
delivered for house and balance of four hundred dollars to lie paid on deliv- 
ery of material for vérandas. It is hereby mutually agreed between the par- 
ties hereto that the sum to be paid by the owner to the contractor for said 
material and work shall be eleven hundred dollars (gllOO), sub.iect to a dé- 
duction of two hundred dollars heretofore paid for material already furnished 
and used by owner, leaving a balance of nine hundred dollars (,$900) due con- 
tractor upon fui Aliment of within contract. In witness whereof, the parties 
to thèse présents hâve hereunto set their hands and seals. the day and year 
first above written." 

From the last clause it is évident that $200 of the $1,100 was pay- 
ment for the material furnished, accepted, and used prior to the mak- 
ing of this last agreement, and it is also évident that this new agree- 
ment took the place of ail former agreements and operated as a set- 
tlement of ail prior and existing différences. 

It appears from the évidence and findings of the référée that the 
concrète blocks for the house aside from the material for piazzas was 
not furnished by October 5, 1905, and that some of it was never fur- 
nished, but that the most of it was placed on the ground by October 
31, 1905. This was 22 days after it should hâve been delivered. The 
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concrète material so far as furnished by the bankrupt for the front 
piazza, consisting of porch rails, columns, and spindles, was not placed 
on the ground until December 7, 1905, or 27 days after it should hâve 
been delivered, and, when delivered, the référée finds was not accord- 
ing to the contract, and was absolutely rejected and refused, and not 
used. Its value, if according to contract, was over $400. The référée 
expressly finds that the bankrupt did not furnish the concrète blocks 
for front steps, back steps, front door sill, side door sill, and back door 
sill, and that they were worth $65, and also that it failed to furnish 
the blocks for the chimney above the roof which were worth $50. 
The référée also finds : 

'"rhat the concrète materials for the piazza, when furnished, were not In 
iiecordance with the plans, viz., instead of single and upper lower rails thèse 
rails came in three (.S) foot lengths. The pièces were suiooth, eut off square, 
without dowel or sOcket. The spindles did not correspond with plan. They 
were square on each end. and tapered from top to bottom, had no O. G. or 
faney turning on them. Tlie posts were not tluted, were concave, instead 
of convex. No plate or cornice was delivered and no dental work. The piazza 
was useless to clainiant, and was refused and thrown aside, and a wood piazza 
suhstituted," 

This is, of course, a finding that the bankrupt utterly and wholly 
failed to perform the contract so far as the piazzas or vérandas were 
concerned. The material furnished theref or was not in accordance 
to contract, and it was wholly rejected. The évidence shows that the 
"wood piazza suhstituted" was furnished by Ward, and paid for by 
him. It foUows that under the terms of the contract the "four hun- 
dred dollars to be paid on delivery of material for vérandas" never 
became due or payable to the bankrupt. The f act that certain material 
not according to contract was delivered, but rejected and never accept- 
ed or used, did not comply with the contract, or make the $400 due 
or payable. The material was not accepted, but rejected. As to the 
blocks for the main part of the hou se, they were accepted, but not 
in full performance of the contract. Of the $900, $300 were actual- 
ly paid, leaving $600 unpaid, but of this $600, $400 never became 
due. The bankrupt never became entitled to it, and Ward never 
became liable to pay it. The balance of $200 did become due as the 
blocks were accepted and used, but this was subject to the claim of 
Ward for damages. 

The référée found, and the trustée and objecting creditor bas not 
excepted or appealed: 

"That the elalmant sustained damages by reason of the stone company's 
failure to perform the contract, but is liniited to the sum specifled in the con- 
tract as liquidated damages, to wit, $10 per day, and T therefore find that 
claimant is entitled to offset against the balance of $600 due from him upon 
the contract the sum of $490, being for forty-niue (49) days of default as here- 
tofore found, leaving a balance of $110 due from the claimant (Ward) to the 
bankrupt's estate." 

The difficulty with this is that the référée erroneously assumed that 
a balance of $600 was due the bankrupt on the contract, when in fact 
only $200 was due. Making the proper offset and the claimant, Ward, 
was entitled to hâve his claim allowed at $290 over and above ail 
claims of the bankrupt against him, This, too, on the assumption that 
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the bankrupt was entitled to the $115 for front steps, back steps, 
front, back, and side door sills and blocks for chimney above roof 
not furnished at ail. Just how the bankrupt ever became entitled to 
recover for thèse the référée does not point out. Clearly the value 
of thèse went to make up the balance of $200, and shoukl be deducted, 
leaving only $85 that ever became due to the bankrupt. As the claim- 
ant's damages are $490, and the amount due the bankrupt only $83 
after deducting from the $600, the value of material not furnished 
at ail, the claimant, Ward, is entitled to hâve his claim allowed at 
$405, the balance of his damages as found by the référée, unless we 
assume that the $10 per day fixed and agreed upon as liquidated dam- 
ages was a substitute for any delivery of material at ail, and that 
whether material according to contract was delivered or not, or any 
material at ail was delivered, Ward became liable to pay the $600, 
and could offset as damages the $10 per day up to the time the bank- 
rupt delivered material in pretended compliance with the contract, 
but which was not in compliance therewith and not accepted but re- 
f used, and no longer. 

This is the resuit of the holding of the référée, as (1) the contract 
expressly provides that the $400 was not to be paid until the material 
for the piazza or véranda was delivered; and (2) the référée finds 
that such material as called for by the contract was never delivered, 
and that that delivered was not accepted, and the owner finally in 
the spring of 1906 substituted a wooden véranda at his own expense ; 
and (3) he charges Ward with the $4(X) that was to be paid when such 
materials for the véranda were furnished and then only; and then 
finalîy (4) he crédits Ward with the $10 per day damages up to the 
time the rejected material for the véranda was put on the ground and 
rejected. If Ward was entitled to the $10 per day for failure to 
deliver the material for the véranda according to the contract at 
ail and for any length of time, he was entitled to it after as well as 
before the delivery of such rejected material (found not to be accord- 
ing to the contract), and at least down to the time Ward was able 
to get other material or substitute his wooden véranda. In any event, 
assuming the $10 per day is the correct rate of damages, and that 
Ward knew when the improper material for véranda or piazzas was 
put on the ground that he must furnish his own and then substituted 
wood, the claimant owes nothing to the bankrupt estate, and is en- 
titled to hâve his claim allowed at $290 in any event. 

Now, taking the transaction as it was, and considering only actual 
damages shown, and we find that, when the contract of September 
20, 1905, was nwde, they agreed that the compensation of the bank- 
rupt for ail material theretofore furnished and thereafter to be fur- 
nished Ward, including labor, was $1,100, from which was to be de- 
ducted the $200 theretofore paid. This left a balance of .$900 to be 
paid in case the contract was fulfilled by the now bankrupt company. 
The bankrupt delivered certain stone, and Ward paid on account 
$300, leaving $600. Concrète stone for the main part of the house, 
viz., front steps worth $30, back steps worth -$20, front door sill worth 
$7.50, side door sill worth $3.75, back door sill worth ^3.75, and blocks 
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for the chimney above the roof worth $50, in ail $115, were never 
furnished, and should be deducted from the $600, leaving $485. 
Stone, etc., for the véranda or piazzas according to contract were 
never furnished, and, assuming they were worth only $400, there 
could be only $85 due the bankrupt, making no allowance for damage 
for delay in delivery or in the érection of the house and in cutting 
blocks not of the size required and which hâve to be eut and fitted 
by Ward. The référée finds : 

"And some of the concrète blocks furnished were not of the required slze, 
and claimant was put to an expense for fitting them of $47.60." 

This, of course, should be deducted from the $85, leaving $37.40. 
The référée also expressly finds : 

"By reason of the delay in furnlshing blocks, the house could not be in- 
closed until late In the fall or early winter, and the walls could not be pointed 
untll the following spring, and as a conséquence dampness and frost got into 
the building and damaged the plastering and the cellar bottom, so that claim- 
ant was obliged to replace a large portion of the same at an expense for re- 
plasterlng of $75, and repairing the cellar bottom $45 [in ail $120]." 

Thèse were natural and probable conséquences of a delay in de- 
livery, and clearly within the contemplation of the parties. The con- 
crète blocks, etc., were for a spécial purpose. Hence spécial damage 
was recoverable. See 2 Joyce on Damages, § 1631, p. 1684, and cases 
cited. 

Ail thèse actual damages are unquestioned. Clearly Ward was en- 
titled thereto, if we exclude the $10 per day as the rule of damages. 
Taking the above balance of $37.40 from this $120, and Ward was 
entitled to hâve his claim allowed at $82.60 over and above ail sums 
due or owing to the bankrupt. In no event and on no theory of the 
contract and évidence is Ward owing the bankrupt estate. This 
makes no allowance to Ward for damages for delay in completing the 
house for occupation and conséquent loss of use and occupation or 
for damages by reason of being compelled to use a wood véranda, in 
place of a concrète stone one, a matter diiïicult to détermine, but of 
which there is substantial évidence. There was no substantial per- 
formance of the entire contract. The stone blocks, etc., for the house 
and piazzas were worth according to the contract $900, and, of this, 
material worth $515 was not furnished at ail; that is, steps, sills, 
and blocks for chimney worth $115 were not even put on the ground, 
and blocks, etc., for the piazzà, worth $400 or more, were put on the 
ground, but were not according to the contract, and rejected, and not 
used as the référée finds. This was the same as no performance at 
ail as to this part of the contract. And it must be kept in mind that 
the value of the material for the piazza was fixed at $400, and this 
sum was not to be paid at ail until such materials according to contract 
were furnished. It is impossible to find that a contract to furnish 
concrète blocks, etc., worth $900 for the érection of a house is sub- 
stantially performed by furnishing such concrète blocks to the extent 
of $385. This contract was divisible, and, in fact, was divided by the 
parties themselves, as it was in légal effect expressly provided that 
$400 for piazza or véranda material specified was not to be paid for 
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until delivered. Thus, while the considération was entire and the 
structure was to be a complète house, the material for the upright or 
main portion was to be delivered at one time and that for the piazzas 
or véranda at another, and $400 was not to be paid until the material 
for the piazzas or véranda was delivered. Therefore performance 
as to tune of delivery and payment was divided. It follows that per- 
formance and acceptance as to the one part was possible and non- 
performance and no payment of the $400 was possible as to the other. 
It is évident that the parties contemplated that there might be a per- 
formance as to the one part and no performance as to the other, and 
in case of entire failure to perform as to the piazza or véranda, which 
actually happened, there was to be no payment of the $400. 

Hence it may be said there was a substantial compliance with the 
contract to deliver blocks for the house proper, but it is plain there 
was no compliance whatever with the contract to furnish material 
for the piazzas or véranda. This case is covered by Springfield Mill- 
ing Co. v. Barnard & Leas Mfg. Co., 81 Fed. 261, 26'6, 26 C. C. A. 
389, 395, and cases cited. Sanborn, C. J., in giving the opinion of 
the court, said : 

"An action upon a contract of sale for the purchase priée may be maln- 
talned by one who bas substantlally but not coinpletely performed It, If tbe 
purchaser bas retalned the benefits of that perforiuanee. The amount of the 
recovery, however, will be measured by the contract priée, less the damages 
sustalned by the défendant from the failure of the plaintiff to complète Its 
performance in the agreed time and manner — [citing cases]. Compensation 
for the pecuniary loss — that Is, the direct, natural, and immédiate consé- 
quence of a breach of a contract of sale, or of a guaranty contained in such 
a contract — Is the just and légal measure of a purchaser's damages. The 
damages recorerable of a manufacturer for the breach of a contract to fur- 
nish machinery or for a breach of a warranty of its character or serviceable- 
ness, when he has agreed to furnish and place suitable machinery in opéra-» 
tion for a known purpose, are not confined to the différence betvveen the value 
of the machinery as warranted, awd as it proved to be, but include such con- 
sequential damages as are the direct. Immédiate, and probable resuit of the 
breach"- — [citing cases], 

So in Reich v. Colwell Lead Co., 66 Hun, 634, 21 N. Y. Supp. 495,^ 
it was held that the reasonable rentable value of a building du ring 
the period of delay in furnishing material to be used in its construc- 
tion may be recovered. It is idle to say that if A. contracts to furnish 
brick to B. of a certain character, quality, shade, and shape for the 
construction of a house for $1,000, and delivers say one-third ac- 
cording to contract and they are used, the parties contemplating de- 
livery as the work progresses, and he fails to deliver the remainder, 
that he may recover the contract price even for those delivered and 
used. Much less may he recover the entire contract price. And B., 
the purchaser, is not obligated to tear down his walls and restore 
those actually used or pay the full contract price for ail the brick. 
In this case, if the contract is not divisible, the bankrupt is not en- 
titled to be allowed anything over and above what was actually 
paid, as there was no substantial performance. Hère the now bank- 

1 Eeported in full in the New York Supplément; reported as a mémoran- 
dum décision without opinion in 66 Hun, 634. 
189 F.— 63 
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riipt Company well knew the purpose for which this irtaterial was to 
be used. See, also, Passinger v. Thorburn, 34 N. Y. 634, 90 Am. Dec. 
753; Van Wyck v. Allen, 69 N. Y. 61, 25 Am. Rep. 136; White v. 
Miller, 71 N. Y. 118, 27 Am. Rep. 13; Id., 78 N. Y. 393, 34 Am. 
Rep. 544; Messmore v. N. Y. Shot & Lead Co., 40 N. Y. 422; Booth 
V. S. D. R. M. Co., 50 N: Y. 487. 

The référée adopted the $10 per day agreed. upon as the proper 
rule of damages under the circumstances of this case. In this I think 
he wâs correct, and the trustée and objecting créditer filed no excep- 
tion to this, and, on the hearing before me, stated that they were bound 
by it, or so considered themselves. The amount fixed by the agree- 
ment was under the circumstances and conditions reasonable and the 
damages in case of def ault very difficult to accurately ascertain and 
détermine. See 2 Joyce on Damages, § 1334, p. 1469. I do not think 
the $10 per day should be construed as a penalty. It was not the 
intention of the parties to insert a penalty. 

Acceptihg this as the true rule of damages and giving to the bank- 
rupt estàté the benefit of every doubt, the claim of Mr. Ward must be 
allowed at $290 over and above ail claims of the bankrupt estate 
against him. The theory on which the $10 per day w;ould stop run- 
ning at the date the material for the véranda was put on the ground is 
that Ward then knew or should hâve known it was not according to 
the contract, and was at liberty to get his material elsewhere. But, 
then, we give him no redress for the time necessary to obtain other 
material. The findings of the référée as to damages and the amount 
that became due the bankrupt company on the contract are disap- 
proved, and the order is reversed. 

The matter is sent back to Référée Mazzy, with directions to allow 
the claim of Mr. Ward at $290 over and above ail claims of the bank- 
rupt against him. 



TILLER V. ST. LOUIS & S. F. R. CO. 

(Circuit Court, W. D. OUlahoma. May 10, 1911.) 

No. 36. 

1. Limitation of Actions (§ 88*) — Statutes— Fobeign Cokpobations— "Pek- 

SON." 

Comp. Laws Okl. 1909, § 5.553, provides that if, when a cause of action 
accrues against a persbn, lie be out of tlie staté, or lias absconded or con- 
cealed himself, the period llmited for the commencement of the action 
shall not begin to run until he cornes Into the state or while he is so ab- 
sconded or eoncealed, etc. Held, that such section does not apply so as 
to prevent the statute of limitation from ruiming against a foreign eor- 
poralion autliorized to do business vvlthin the state and having an offlcer 
or agent within the state on wliom proeess may be served and an action 
cominenced within tlie prescribed period of limitation. 

[Ed. Note. — Eor other cases, see Limitation of Actions, Dec. Dig. I 
88.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335 ; 
vol. 8, p. 7752.] 

•For other cases see same topic & § .^dmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Damages (§ 49*) — Fires— Rioiit of Action. 

Wilson's Rey. & Ann. St. 190.S, § 3068, provides that any railroad Com- 
pany operatlng a Une wltliln Oklahoina Territory shall be liable for ail 
damages sustained by flre originating from operating the road. HcUi, 
tbat tbe terni "ail damages" as m used sliould be construed as llmited 
to indemnity reeoverable by a person who bas sustained an injury eitber 
in bis person, proT)erty. or relative rights througb the act or default of 
another, iiot Including sufh acts as are danumni abseque injuria, and 
heuce a complalnt by a busband against a railroad comiiany for alleged 
mental anguish, suffering. terror, and other states of mlnd of his wlfe. 
caused by tire alleged to hâve been negligently set out by défendant rail- 
road approaching their dwalling dlsassoeiated from any acts of Personal 
injury or violence, did net state a cause of action. 

[Ed. Note. — For otlier cases, see Damages, Dec. Dig. § 49.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1812-1820; 
vol. 8, pp. 7625, 7626.] 

3. Limitation of Actions (§ 127*) — Amendment of Pleading— New Cause 

OF Action — Limitations. 

Comp. Laws Okl. 1909, § 5679, provides that before or after judgment 
the court in the furtherance of justice may amend any pleading by add- 
ing or striking out the name of a party or correctlng a mistake in the 
name of a party, or a mistake in any respect, or by inserting other allé- 
gations material to the case, or to conform the proceedlng to the facts 
proved, when such amendment does not change substantially the claim 
or défense, and when any proceeding fails to conform In any respect to 
the provisions of the Code, the court may permit the same to be made 
conformable thereto by amendment. Held that, where an original péti- 
tion filed by a husband for injuries to his wife by fire alleged to hâve 
been set out by défendant railroad company approaching their dwelling 
charged mère mental suffering disassociated from physical injury due to 
the flre, and therefore failed to state a cause of action, it could not be 
amended after limitations had run by inserting an allégation of a physi- 
cal Injury due to the flre. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547 ; Dec. Dig. § 127.*] 

At Law. Action by J. M. Tiller against the St. Louis & San Fran- 
cisco Railroad Company. On demurrer to plaintiff's amended pétition. 
Sustained. 

M. Fulton, for plaintifF. 

R. A. Kleinschmidt, for défendant. 

POLLOCK, District Judge. This action was instituted by plaintiff 
on the 9th day of April, 1906, in what was the then Third judicial dis- 
trict of the territory of Oklahoma, to recover damages alleged to hâve 
been sustained by him by reason of the défendant setting out a fire 
which spread to and burned on the premises cf plaintiff. The original 
pétition contains four causes of action, as follows: (1) A claim for 
damages for the death of plaintiff's infant child; (2) a claim for 
damages accruing to plaintiff's wife transferred to plaintiff; (3) dam- 
ages for loss sustained by plaintiff in the destruction of his property; 
(4) damages accruing to plaintiff for injuries received by his wife 
which deprived him of her aid, assistance, and help. 

Ail of the deniands of plaintiff above .stated, save the last, hâve been 
adjudicated. 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The material facts charged.in the original pétition, in so far as the 
now remaining cause of action is concerned, are alleged in the fol- 
lowing manner: 

"Fourth. ïhat, after the said fire was so started as aforesaid, the wind car- 
rled it forward In a southeast course, rapMly caused it to spread ont and burn 
and consume high weeds, trash, and rubbisb spread over the lauds lying south- 
east of the point where snch fire was started and burn up to, and surrounded 
plaintiff's house with such fire, and that the plaintifC's said childreu then at 
home being apprehensive for the safety of their mother, plaintiiTs wlfe, and 
for the safety of thelr little brother, attempted with ail the means and 
strength that they possessed to check and stop such fire from approacblug 
plaintiff's house, ail of which was done with the knowledge of plaintiff's wife, 
and by their such acts in so endeavoring to stop such fire greatly endangered 
the life of each of them, putting them ail in jeopardy, by means of ail of 
which the sudden and rapid approach of such fire and the strength and vol- 
ume of the same, and the dangers incident thereto, to plaintiff's wife as well 
the danger incident to her said children, caused the plaintiff's wife to become 
greatly excited and terrlfled, and her nervous System greatly wrought up, and 
her mlnd greatly distracted through fear, terror, and excitement for her off- 
spring from the surroundings aforesaid, and caused her to be in great fear. 
That this condition of the plaintiff's said wife was injurious and detrimental 
to said plaintiff's wife, and caused and did arrest the due and proper recov- 
ery of plaintifTs wife in her then sickness, and greatly retarded her recovery, 
and then and there caused her permanent and lasting injuries in weakening 
the female organs of her body." 

On the admission of the territory of Oklahoma as a state by ap- 
propriate proceedings the cause was removed into this court. There- 
after the record discloses there was a trial before the court and a jury 
on this remaining cause of action in the month of Mardi, 1909, result- 
ing in a verdict in favor of plaintiff and against défendant, which was 
by the court set aside. The same cause of action was again tried be- 
fore the court and a jury in the month of March, 1910. On this trial 
the court directed a verdict in favor of the défendant, which verdict 
was thereafter set aside. On May 17," 1910, the plaintiff iiîed an 
amended pétition, the material charging portion of which, with the 
new matter therein alleged, underlined, is stated, as follows : 

"And that had it not heen for the act of défendant in so setting out said fire 
over ail that oountry ahout plaintiff's house which was turned over and where 
said oMldren and mother were, and, such fire approaching said house, on. oc- 
count of the velooity of the wind. ivith great force and violence accompanied 
with dense smoke and fiâmes, fillina the room where plaintiff's wife was then 
confined toith smolce and heat, putting the said wife in danger of suffocation, 
and wherein and where'by she did then almost suffocate and hegaru suffering 
great pain for want of fresh air, such condition 'being hrought about by reason 
and on account of the dense smoke whereby she was compelled to raisc up 
from the bed and did so raise up in her hed pxUting her face towards the icin- 
dow and door where she could breathe, and in such condition putUng her in 
Personal danger and injuring her, the plaintiff's w4fe would not hâve .been 
made severeiy sick and ivould not hâve been hindered in her recovery from her 
childbirth sickness in the usual manner and usual time. 

"(5) That, after the said fire was so started as aforesaid, the wind carried 
it forward in a southeast course, caused It to be spread out rapidly and burn 
and consume high weeds, trash, and rubbish spread over the lands lying south- 
east of the point where such fire was started, and it did burn up to and sur- 
round plaintiff's house with such fire, and that the plaintiff's said children 
then at home being apprehensive for the safety of their mother, plaintiff's 
wife, and for the safety of their little brother, attempted with ail the means 
and strength that they possessed to check and stop such fire from approaching 
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plaintiÉE's house, ail of wliich was done with tlie linowledge of plaintiff's wife, 
and by their such acts In so endeavoring to stop the flre, greatly endangered 
the life of each of them, puttlng tliem ail in jeo])ardy. Tliat by nieans of ail 
of which the sudden and rapid approach of such flre and the strength and 
volume of the same, and the dangers incident thereto, to plaintiff's wife, as 
well the danger incident to her said ehildren, caused the plaintiff's wife to 
become greatly excited and terrifled, and her nervous System greatly wrought 
up and her mind greatly distracted through fear, terror, and excitement for 
herself and her oflfspring from the surroundings aforesaid, and caused her 
to be in great fear. That Iry rcason of the dense smolte entering the rooni 
ivhere plaintifTs ivife was confined, together with the heat accoinpanying the 
same, plamti-ff's wife loas compelJod to protect her life and prevent heimj suf- 
focated from S'moke and heat, to raise up in her led and get her face to the 
window and door for air, thtis producing great physical pain and suffering. 
That the putting plaintiff's wife in this condition so brought on by défendant 
in setting such flre was injurions and detrimental to her, and caused and did 
arrest the due and proper recovery of plaintiff's wife in her then sickness, 
caused her great pain and greatly retarded her recovery, and then and there 
caused her permanent and lasting injuries in weakenlng the female organs 
of her body." 

To this amended pétition défendant has demtirred. The theory of 
défendant in demurring is this : (1) That the original pétition showed 
on its face no right to recover in plaintiff for the matters and things 
therein alleged against it; (2) that the new matter alleged in the 
amended pétition substantially changes the claim or demand of plain- 
tiff, does not relate back to the date o£ filing the original pétition, and, 
as the amendment was made more than four years after the fire, the 
cause of action set forth therein is barred by the statute of limitations. 

On the contrary, the plaintiff contends in opposition to the demur- 
rer : ( 1 ) As cf endant is a f oreign corporation, it may not under the 
statutes of the state of Oklahoma plead the statute of limitations; (2) 
that the original pétition stated a cause of action against the défendant ; 
(3) that the new matter introduced by the amendment does not sub- 
stantially change the cause of action, and hence it should be held to 
relate back to the date the action was commenced and is not barred 
by the statute, even though the défendant may be held entitled to 
plead it. 

[1] The demurrer has been argued and submitted for décision on 
elaborate briefs of counsel for the respective parties. While it is con- 
ceded by défendant it is a corporation foreign to this state and was 
a corporation foreign to the territory of Oklahoma, when the action 
was commenced, yet it is contended under the statutes of the territory 
and this state providing for personal service on foreign corporations 
transacting business in the state, such as was the défendant when the 
action was commenced, the provisions of section 5553 Snyder's Com- 
piled Statutes of Oklahoma, are not applicable to it and do not pre- 
vent it from pleading the bar of the statute. The latter act provides, 
as follows: 

"If, when a cause of action accrues against a person, he be out of the 
state, or has absconded or concealed himself, the period liuiited for the com- 
mencement of the action shall not begin to run until he cornes into the state, 
or while he is so absconded or concealed; and if, after the cause of action 
accrues, he départ from the state, or abscond, or conceal himself, the time of 
his absence or concealment shall not be computed as any part of the period 
within which the action must be brought." 
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The above statute was by the territory of Oklahoma adoptée! from 
the statutes of Kansas and on the admission of the territory of Okla- 
homa as a State was continued as the law of this state. The Suprême 
Court of the state of Kansas after its adoption by the territory of 
Oklahoma in the case of Williams v. Railway Co., 68 Kan. 17, 74 Pac. 
600, 64 h.R. A. 794, 104 Am. St. Rep. 377, held by force of this stat- 
ute a foreign corporation could not avail itself of the plea cf the stat- 
ute. Hovvever, from a reading and considération of that case I am 
constrained to the opinion it is not only opposed to the great weight 
of authority in this country, but also to the very reason of the mat- 
ter itself. Many of the cases therein cited and relied upon involved 
the question of the citizenship of the parties to the controversy and 
not the question of the présence of the défendant in or its absence 
from the state. While it is undoubtedly true the défendant in this 
case is not a citizen of this state, and was not a citizen of the territory 
of Oklahoma at the time the action was brought, for, if so, it could 
not hâve removed the case into this court as it has done, yet a corpo- 
ration organized under the laws of a foreign state may by permission 
transact business in this state and for the purpose of transacting such 
business be personally présent in the state through the establishment 
of offices, agencies, and the like places of doing business, occupied by 
its officers, agents, and employés on whom, at any time, by force of 
other provisions of the statute law, yalid, personal service, binding the 
corporation itself to respond in damages to any personal judgment 
pronounced by the court, may be had. Hence during such time the 
foreign corporation will be held personally présent in the state for the 
purpose of service of process and the above-quoted statute not applica- 
ble. Such is the conclusion of an almost unbroken line of décisions. 
Huss V. Central R., etc., Co., 66 Ala. 472; Lawrence v. Ballou, 50 
Cal. 258; Hubbard v. U. S. Mortg. Co., 14 111. App. 40; Pennsylvania 
Co. V. Sloan, 1 111. App. 364; Wall v. Chicago, etc., R. Co., 69 lowa, 
498, 29 N. W. 427; Winnev v. Sandwich Mfg. Co., 86 lowa, 608, 53 
N. W. 421, 18 L. R. A. 524; St. Paul v. Chicago, etc., R. Co., 45 Minn. 
387, 48 N. W. 17; Louisville, etc., R. Co. v. Pool, 72 Miss. 487, 16 
South. 753 ; Sidway v. Missouri Land, etc., Co., 187 Mo. 649, 86 S. 
W. 150; King v. National Min., etc., Co., 4 Mont. 1, 1 Pac. 727; 
Colonial, etc., Mortg. Co. v. Northwest Thresher Co. (1905) 14 N. D. 
147, 103 N. W. 915, 70 L. R. A. 814, 116 Am. St. Rep. 642; Burns v. 
White Swan Min. Co., 35 Or. 305, 57 Pac. 637; Turcott v. Yazoo, 
etc., R. Co., 101 Tenn. 102, 45 S. W. 1067, 70 Am. St. Rep. 661, 40 
h. R. A. 768; Thompson v. Texas Land, etc., Co. (Tex. Civ. App. 
1893) 24 S. W. 856; Connecticut Mut. L. Ins. Co. v. Duerson, 28 
Grat. (Va.) 630. 

This précise question was ruled by the Circuit Court of Northern 
District of lowa in the case of McCabe v. Illinois Cent. R. R. Co., 13 
Fed. 827, wherein it is said : 

"A foreign corporation that by tlie laws of a state withln whloh It cornes 
on business eau sue and be sued is iiot a nonresident in the sensé that would 
prevent It from settlng up the statute of limitations as a défense in an action 
agalnst it ; and section 25;5;{ of the Code of lowa, that provides that 'the 
tliue during which a défendant is a uouresldent of the state shall not be in- 
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cluded in Computing the period of limitation,' lias no refereilce to such a 
case." 

The same question was before the Circuit Court of Appeals for the 
Fourth Circuit in construing section 162 of the Code of North Caro- 
lina of 1883 in Southern Railway Co. v. Mayes, 113 Fed. 84, 51 C. 
C. A. 70, and Judge Jackson, D. ]., delivering the opinion, said : 

"Code N. C. § 162, provides tliat, where a person is out of the state wlieii 
an action accrues against him, it may he conmienced witliin the tin]e pre- 
scribed after his return, and if after such accrual he départs froni aud ré- 
sides outside of the state. or remains continuously absent therefrom, for one 
year, tlie tinie of his absence shall not be computed. Ileld, tliat where a for- 
eign raiiroad corporation was oiierating Its road and doiug business in Xorth 
Carolina at the time of plaintiffs injury, and continiied to do so duriiig the 
entire period limited for coramencing suit tlierefor. an action commenced 
thereaf ter was barred ; the statute recited not being applicable to such 
case." 

The case of Williams v. Railway Co. will be found annotated in 
1 Am. & Eng. Ann. Cas. p. 9, and there commented on as follows: 

"The doctrine annouuced in the reported case, to the effect (hat a foreign 
corporation is 'ont of the state' witliin the nieaning of the statute of limita- 
tions, and so eannot plead such statute in défense of an action brought 
against it, Is the minority doctrine In this country. Résides Kansas, the only 
States wherein it is uplield are Xew Yorlv, Xevada, and Wlsconsin." 

The resuit of a contrary holding would be to permit a personal ac- 
tion to be brought against a foreign corporation transacting business 
in this state long years after the cause of action arose when witnesses 
are dead, departed, or eannot be found, and this notvvithstanding the 
fact that at any time since the cause of action accrued it might bave 
been brought, and valid, binding personal service bave been obtained 
on the défendant within the state. In my opinion, such construction 
of the statute is contrary to the doctrine that it is a statute of repose 
and should not be adopted unless such intent is clearly expressed in 
the statute. Therefore, in my judgment, the défendant may plead the 
bar of the statute if applicable to the facts of this case. 

Is the cause of action presented by the amended pétition barred by 
the statute? The answer to this question involves the considération of 
two propositions: (1) Did the original pétition state any cause of ac- 
tion in favor of the husband plaintiff and against the défendant? If 
so, it is manifest it may by way of amendment, at any time, be bettered 
by a more concise, accurate, or detailed statement of the facts which 
constitute such cause of action. (2) If it did not state a cause of 
action, may it by amendment be made to state a cau.se of action, and 
will such cause of action, thus brought on the record by amendment, 
relate back to the date of the institution of the action and thus es- 
cape the bar of the statute now interposed by défendant? 

[2] In regard to the first proposition, it will become quite clear, 
from a reading of the charging part of the original pétition above set 
forth, the plaintiff therein did not rely in support of his cause of ac- 
tion on the fact that the fire set out by défendant caused any direct 
physical personal injury or violence to his wife ; but, on the contrary, 
he placed his entire reliance on the fact that the near approach of a 
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violent fire, driven as ît was by a strong wind, placed his wife ih men- 
tal anguish and terror for the safety of herself in her enfeebled con- 
dition, her infant child, and her small cliildren engaged in trying to 
arrest its progress to prevent herself and child from being physically 
injured thereby. 

On this State of facts plaintiff contends a cause of action is pre- 
sented by the original pétition, and more especially in view of the pe- 
culiar language of the act under which the action was brought. The 
défendant insists to the contrary. The statute under which the act 
was brought reads as f ollows : 

"Any railroad company operating any Une In this territory shall be liaMe 
for ail damages sustained by flre orlginating from operating their road." 
Wilson's St. p. 754, § 8 (section 3068). 

In view of the language employed in this act, plaintifif contends the 
term "ail damages" includes the right of plaintiff to demand and re- 
cover from défendant compensation for any and ail injuries received 
by his wife which damaged him in conséquence of his loss of her aid, 
comf ort, and society, regardless of the f act as to whether or not the 
injuries so received by her were of such nature as in the absence of 
the statute would constitute actionable or recoverable damages at law. 
However, the word "damages" bas a well-defined meaning. In Bou- 
vier's I^aw Dict., Rawle's Revision, vol. 1, p. 491, the word "damages" 
is defined as f ollows : 

"The indemnity recoverable by a person who has sustained an injury either 
in his person, property or relativie rights through the act or default of aii- 
other." 

When this term was employed by the lawmaking power in the en- 
actment of the above statute, it will be presumed to bave been used to 
express such légal meaning, unless the contrary is clearly made to 
appear by its context. Hence the vrord "damages" employed in this 
act must be construed as applicable to such cases of invasion by one 
of the rights of another to their injury as will be compensated by 
the law, and not to those acts denominated in the law "damnum absque 
injuria." 

The question remains : Did the original pétition charge the défend- 
ant, by the act of setting out the fire v/ith such résultant injuries to his 
wife as the law will recognize and compensate in what it denominates 
by the word "damages"? In other words, will the law, in cases of 
this character, recognize as actionable such acts of invasion of the 
rights of another as produce mère mental suffering and anguish when 
entirely disassociated from any and ail acts of physical personal in- 
jury or violence. While there may be adjudicated cases to the con- 
trary, it is quite certain the very great prépondérance of authority dé- 
nies relief in such case. Compensation is made by the law of mental 
anguish, suffering, terror, and other states of tlie mind in cases of this 
character only when associated with and as incident to physical in- 
juries and sufferings. In the case of Kyle v. Chicago, R. I. & P. Rv. 
Co., 182 Fed. 613, 105 C. C. A. 151, the Circuit Court of Appeals for 
this circuit held; 
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"It Is a settled rule of thé fédéral courts t!mt mental aiij^uisli aloiie. nnt, 
arising from sonie pliysical in.lury or peciniiary loss caused by the neslisenec 
or other wrongful act of anothor, is not a basis for an action for dauia^'es in 
tlie absence of a statute antliorizing sucli recovery." 

In Rowan v. Western Union Tel. Co. (C. C.) 149 Fed. 550, it is 
said : 

'■Daninses for mental snfferinjr are ordinnrily allowed only (1) whore therp, 
bas been bodily injnry causini; pliysioal pain and tbe mental snfferins cannot 
be dislingnishèd from tlie pbysieal, in whirh case it may be considered wlth 
tbe piiysical iiain in deterniinins tbe aniount of the recovery ; (2) wliere 
there lias been any nialicious intention or willful Invasion of tbe légal rigbts 
of anotber, tliough it may be wlthout pbysical contact, the natural resuit of 
which is mental suffering, in whicb case damages may be allowed to the in- 
n'ured person, not alone as compensation for the injured feelings, but by way 
of punishment of tbe wrongdoer." 

Mr. Thompson, in his work on Damages (volitme 6, § 623), says: 
"But for niere fright unaccompanied with physical Injury there is a great 

unanimity of holding that there can be no recovery although such fright re- 

sulted fliially in bodily aliment." 

See, also, Huston v. Freemansburg, 212 Pa. 548, 61 Atl. 1022, 3 
L. R. A. (N. S.) 49; Ewing v. Railroad Co., 147 Pa. 40, 23 Atl. 340, 
14 h. R. A. 666, 30 Am. St. Rèp. 709 ; Mbrse v. Chesapeake & O. R. 
Ce, ll7Ky. 11, 77S. W. 361. 

[3] Hence, to my mind, it must be held the original pétition in this 
case did not state a cause of action against, défendant. As the orïgji- 
nal pétition did not, and the amended pétition does, state a cause of 
action against the défendant, it remains to consider whether the action 
now stated is barred by the statute. 

As the fire occurred in the month of February 1906, more than four 
years prior to the filing of the amended pétition in this case, it will be 
conceded (if, as held, défendant may plead the bar of the statute) the 
cause of action now stated would hâve been barred had it been the 
original commencement of the action. Does the fact that the amended 
pétition which was filed, not as an original action, but as an amend- 
ment to a pending cause of action, wherein the pétition stated no facts 
authorizing a recovery of the damages therein prayed, save the pend- 
ing action from the bar of the statute? 

The statute of this state relating to amendments provides : 

"The court, may, before or after judgment, in furtherance of .lustlce, and 
on such terms as may be proper, aniend any pleading, iirocess or proceeding 
by adding or striking out the name of any party, or correeting a mistake in 
the name of a party, or a mistake in any other respect, or by iuserting other 
allégations malerial to the case, or conform the pleading or proceeding to the 
facts i)roved. when such amendment does not change substantially the claim 
or défense; and when any proceeding fails to conform, in any respect to the 
provisions of this Code, the court may permit the same to be niade conform- 
able thereto by amendment." Section 5679, Revised Stat. Okl. 1909. 

This statute was considered by the Suprême Court of this state in 
the case of Limerick v. Lee, 17 Okl. 165, 87 Pac. 859, where it is said: 

"In an action for niaterial furnished and services rendered for the recovery 
of the contract priée, it is proper to permit plaintifC to amend his iietitlon, 
stating no nevv facts coustituting a uew cause of action, but seeking to re- 
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cover the value of the material actually furnished and work performed iipon 
a quantum meruit." 

'' This act is identical with that of Kansas. The Suprême Court of 
that State has repeatedly held the pendency of an action wherein the 
pétition stated no cause of action does not permit of an amendment 
after the bar of the statute had fallen, which for the first time pro- 
pounds a cause of action. Atchison, T. & S. F. R. Co. v. Schroeder, 
56 Kan. 731, 44 Pac. 1093; Missouri, K. & T. Ry. Co. v. Bagley, 65 
Kan. 188, 69 Pac. 189, 3 L. R. A. (N. S.) 259; Elrod v. St. L. & S. 
F. R. R. Co., 84 Kan. 444, 113 Pac. 1046. 

In Union Pacific Railway Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 
877, 39 L. Ed. 983, a case in which the original pétition declared on 
common-law grounds of négligence as the basis for recovery, and was 
subsequently amended after the bar of the statute had fallen, basing 
the right of recovery on a statute of Kansas, Mr. Chief Justice White, 
delivering the opinion of the court, declared the gênerai rule as fol- 
lows : 

"ïhe gênerai rule is tliat an aniendment relates liack to the time of the 
filing of the original petitioii, so that the runiiing of the statute of limita- 
tions against the aniendment is an-ested thereby. But this rule, from its 
very reason, applies only to an aniendment which does not croate a new cause 
of action. The principle is that, as the rùnning of the statute is interrupted, 
by the suit and sunnnons, so far as the cause of action then propounded is 
concerned, it interrupts as to ail matters subsequently alleged, by way of 
arçiendment, which are part thereof. But where the cause of action relied 
upon in an amendment Is différent from that originally asserted, the reason 
for the rule eeases to exlst, and hence the rule itself no longer applies." 

This case was cited with approval in Atlantic & Pacific Railroad v. 
Laird, 164 U. S. 396, 17 Sup. Ct. 120, 41 L. Ed. 485, and has been 
many times referred to with approval. To like eiïect are the cases 
-of Nelson v. First National Bank, 139 Ala. 578, 36 South. 707, 101 
Am. St. Rep. 52; Gorman v. Judge of Newavgc Circuit 27 Mich. 
138; Crier v. Northern Assurance Co., 183 Pa. 334, 39 Atl. 10; Mus- 
selman Grocer Co. v. Casier, 138 Mich. 24, 100 N. W. 997 ; Van de 
Haar V. Van Domseler, 56 lowa 671, 10 N. W. 227; Eylenfeldt v. Il- 
linois Steel Co., 165 111. 185, 46 N. E. 266; Field v. French, 80 111. 
App. 78. 

Plaintifif contends the case of McDonald v. State of Nebraska, 101 
Fed. 171, 41 C. C. A. 278, is décisive of the question presented. How- 
ever, it was held in that case the substitution of the state of Nebraska 
as plaintifï in place of the Treasurer of the State, which many statutes 
in terms permit, did not change substantially the cause of action, as 
f ollows ; 

"ïhe cause of action was not changed in the sllghtest degree by substitut- 
ing the state of Nebraska as plaintiff in place of the Treasurer of State. The 
cause of action declared ou was the same in the original and amended péti- 
tions. The pétition of the Treasurer of State sought to recover of the bank 
and its receiver, for the state, the money of the state which had been depos- 
ited in the bank, and whicU the banli had never returued to the state. When 
the name of the state was sub.stitnted for that of her treasurer, precisely the 
same cause of action was couuted on, and the same relief asked. ïhe amend- 
ment merely substituted the name of the state, who was the real party In 
interest, for that of her fiscal agent. In the receipt and disbursement of the 



THE THOMAS CEANAQE 1003 

public funds the sfate can only act by and through lier officers and agents. 
The money, if any, ^eeo^':€red in this action, niust be received and receipted 
for and depoislted in tUe state treasury by the proper fiscal agent of the state, 
wlio is uRdoubtedly the State Treasurer; and the reeeipt of the Treasurer 
of State to the bank or its r(?ceiver for the money sued for in this action 
would be a good quietus for tbe same." 

In the light of the foregomg authorities, it niiist be hekl the new 
matter introdticed in this case substanlially changes the cause of action 
(leclared upon by plaintiff in bis original pétition. Tbat the original 
pétition stated no cause of action against the défendant, and as the 
amendment in this case was made after tbe bar of the statute had fal- 
len, the demurrer interposed must be sustained. It is so ordered. 



THE THOMAS CRANAGE. 
(District Court, W. D. New York. September C, 1911.) 

1. SlIIPPINO (§ 84*) — LlAMLITY OF VESSKI.S— InJUBY TO STEVEOORE— NEGLI- 

GENCE OF FlïLLOW Skrvant. 

A vessel whlch was seaworthy and |)roperly equipped is not respousible 
for an injury to a stevedore, if such injury was caused by the négligence 
of himself or a fellow servant engaged in the same line of work. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 349-351 ; Dec. 
Dig. § 84.*] 

2. Shipping <§ 84*) — Li.\BiLiTY OF, Vessel for Injury to Stevedore— Négli- 

gence. 

In an action by a stevedore to recover l'or an injur.y caused by the fall- 
ing of a section of the hatcli eover upon him while he was siioveling grain 
in the hold, évidence showlng that the crew removed certain sections of 
tbe hatch cover whicb they piled on ad.ioining sections, left in place, witb- 
out fastening tbe same In any way, that such sections were not moved by 
the stevedores, and that the machinery used in unloading caused the ves- 
sel to vibrate, is sufficieut to establish tbat the vessel did not exercise 
pro])er care to provide a safe place for the stevedores to work, and that 
such négligence was the cause of the In,iury. 

TEd. Note. — For other cases, see Shipping, Cent, Dig. §§ 349-351 ; Dec. 
Dig. § 84.*] 

3. Négligence (§ 121*) — Evidence— Doctrine of Kes Ipsa Loquttur. 

The application of the principle of res ipsa loqnltur is not confined to 
cases wlîere the relation between the parties was a contractual one, or of 
carrier or bailee, or where tbe injury was sustained on a public high- 
way. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 217-228; 
Dec. Dig. § 121.*] 

4. Négligence (§ 134*) — Actions for Négligence— Evidence. 

The faets and civcumstances snrrounding an occurrence from whicb 
Personal In.iury results, and the nature of the act, not infrequently dé- 
termines the rule by whicb the asserted négligence may be established. 

[Ed. Note. — For other cases, see Négligence, C'eut. Dig. §§ 267-273 ; 
Dec. Dig. i 134.*] 

5. Damages (§ 131*) — Personal Tn.juhy. 

A stevedore awarded |1,0(K) damages for an in.iury which caused him 
considérable pain and suft'ering for four or five weeks, and loss of longer 
time from bis work, but which was not likely to be permanent. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 357-371 ; Dec. 
Dig. i 131.*] 

•For otber cases see same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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In x\dmiralty. Suit by Henry Gilbert against the steamer Thomas 
Cranage. Decree for libelant. 

John J. Kane and Charles W. Strong, for libelant. 
Brown, Ely & Richards and Hoyt, Dustin, Kelley, McKeehan & 
Andrews, for respondent. 

HAZEL, District Judge. The libelant sustained injuries on June 
13, 1910, at about half past 10 o'clock in the forenoon while at work 
shoveling grain in the lower hold of the vessel Thomas Cranage by 
the fall upon him of a section of a wooden hatch cover. At the time 
of the mishap the steamer was being unloaded with the assistance of 
a movable elevator, which had three legs and into which the grain 
was' shoveled by steam shovel, the stevedores in the hold scooping the 
grain to the shovel f rom which it was drawn to the elevator. The libel 
allèges that the crew carelessly and negligently let fall through the 
hatchway into the hold a section of the hatch cover, which struck the 
libelant while at work therein. The testimony principally indicated 
that various sections of the hatch cover of hatch No. 9 had been im- 
properly piled by the crew early in the morning before the unlgad- 
ing began, and the libelant at the hearing, over the respondent's 
objection, was permitted to amend the libel by adding thereto an allé- 
gation of négligent piling of the hatch covers on condition that the re- 
spondent, if it wished, might take further testimony to cover new mat- 
ter. 

Libelant's testimony shows that three or four sections of hatch 
cover No. 9 were piled in about the center of the hatch one on top of 
the other, the lower section remaining in position on the coamings ; 
that the several sections overlapped the opening of the hatch, and, 
while the work of unloading was in progress, a section dropped into 
the hold and upon the libelant. It is not directly shown what prima- 
rily caused the hatch cover to fall. The testimony is conflicting as to 
whether it fell owing to négligent piling or to actual handling by the 
crew. The first and second mate and the watchman of the steamer 
testified that the various sections of the hatch cover were regularly 
and properly piled in séries, one cover on another, each section being 
evenly placed on an adjoining section which rested on the coamings, 
and in no instance were more than two parts of the cover piled togeth- 
er. There was évidence showing that during the unloading, and about 
two hours before the accident, Hbelant's fellow stevedores rigged up a 
strongback consisting of a pièce of timber eight feet long, and weigh- 
ing about 175 pounds, and placed it lengthwise over the hatch opening, 
and fastened ropes and blocks thereto which were connected with the 
steam shovel in the hold. The strongback was placed a little to the 
starboard of the niiddle of the hatch, and the respondent claims that 
in putting it in place the stevedores shifted the pile of hatch covers, 
which had previously been properly and safely placed by the crew, or 
in some manner unknown displaced froni the pile a section, which 
later dropped into the hold. 

[1] If such was the iact, the libelant cannot recover, for the rule 
in admiralty is well settled that the owner of a vessel which was sea- 
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worthy and properly equipped is not responsible for înjury to a steve- 
dore if such injury was caused by the négligence of himself or a fel- 
îow servant engaged in the same line of work. Bettis v. Frederick 
Leyland & Co., Ltd., 153 Fed. 571, 82 C. C. A. 525; The Ranza (D. 
C.) 156 Fed. 373. 

[2] By libelant's testimony, however, it is satisfactorily shown that 
the stevedores who handled the strongback did not move or come in 
contact with any hatch covers, nor is there any évidence from which 
it may be inferred that the rigging during the unloading of the boat 
and before the accident came in contact with or in an}^ way disturbed 
the pile of hatch covers which are the subject of this controversy, and 
a détermination that libelant's fellow workmen displaced or interfered 
v/ith them would be purely spéculative. Concededly the hatch covers 
were not fastened together. It was the duty of the respondent to use 
diligence in providing the libelant with a reasonably safe place to 
work, and, in view of the testimony of the witness Jolly, the second 
mate of the steamer, that the swell from passing boats would slightly 
move the vessel, and that the machinery in opération during the un- 
loading of the grain caused the vessel to vibrate, it would seem that 
due diligence had not been exercised, and that the respondent had 
failed in its duty by merely piling the parts of the hatch cover without 
securing them by a fastening device. That the hatch cover dropped 
from where it lay by reason of vibratory motion is not improbable in 
view of their length and narrow width, each section being 5 feet 6 
inches long, and 2 feet 10% inches wide, and 3 inches thick, and 
weighing about 100 pounds. Considering that they were unfastened, 
and that the vibrations of the machinery might shift them, they ob- 
viously became a menace to the safety of the scoopers working in 
the lower hold, and who were required to follow the steam shovel in 
its opérations of scooping the grain to the elevator. The rapid man- 
ner in which the stevedores are obliged to perform their work does 
not permit them to pay any attention to the hatch covers, and there- 
fore the respondent was bound to exercise such "vigilance as is pro- 
portional to the danger to be avoided, judged by the standard of com- 
mon prudence and expérience." The Rheola (C. C.) 19 Fed. 926. No 
one saw the hatch cover at the moment it fell, and respondent claims 
that the burden of proof rests upon the libelant to show what actually 
caused it to f ail ; but I think the situation and the circumstances are 
such that it may fairly be presumed that, if the sections had been prop- 
erly piled and secured, they could not hâve been irregularly and un- 
evenly placed either by the crew or the stevedores, nor could they 
hâve been displaced by the movement of the boat. The fact that the 
section dropped into the hold is persuasive évidence of improper and 
insecure piling, and conséquent négligence on the part of the respond- 
ent. 

[3] The application of the principle of res ipsa loquitur is not con- 
fîned to cases where the relation between the parties was a contractual 
one, of carrier or bailee, or where the injury was sustained on a public 
highway (Griffen v. Manice, 166 N. Y. 193, 59 N. E. 925, 52 L. R. 
A. 922, 82 Am. St. Rep. 630), and where the source of the occurrence 



1006 189 FEDERAL REPORTEE 

which results in injury to another may reasonably be attributed to the 
plaintiff as well as to the défendant, or where the cause which induces 
the injury does not solely rest on the conduct or knowledge of the 
défendant, the rule of res ipsa loquitur ordinarily is not appHed. 

[4] The facts and circumstances surrounding an occurrence from 
which Personal injury results and the nature of the act not infre- 
quently détermines the rule by which the a?serted négligence rnay be 
established. But it is not necessary to décide that this is a case of res 
ipsa loquitur. The vessel and hatch cover were under the exclusive 
management and control of the officers and crew. The scoopers were 
not obliged to lift the covers from the hatches, or to remove them 
from where they were placed, or to pile them evenly and securely. 
The vessel retained the sole right to protect the men who were en- 
gaged in unloading the cargo while they were at work in the hold 
from the sudden falling of hatch covers or sections thereof or any in- 
security in their position. The vessel's crew was the alter ego of the 
owner, who became responsible for its failure to furnish to the steve- 
dore a safe place to work, and for its négligence and insecure piling 
of the hatch covers. 

[5] As to damages : The libelant was struck on the back and bip by 
the cover in its fall of 21 feet. He was assisted from the hold and 
walked two miles to the Emergency Hospital for médical treatment, 
and theh went home to bed, where he remained one week. He was 
then removed to the Sisters' Hospital, where he remained another 
week, during ail of which time he was attended by his physician. He 
is 32 years old, and was disabled for a time from following his usual 
occupation. Dr. Haley, his physician, testifîed that his injuries consist 
of traumatic lumbago and traumatic sciatica. His earning capacity is 
about $12 per week. While he was severely hurt by the blow, suffered 
pain and discomfort for four or five weeks, it is not satisfactorily 
shown that he is permanently injured. I think the probabilities are 
that he will recover within a short time his full strength and vigor, 
and will be able to pursue his usual work of stevedore. It does not 
appear what amount was expended by him for medicine or médical 
attendance. I think an allowance of $100 for loss of wages and $900 
additional would adequately compensate him for the pain and suffer- 
ing endured, and also defray his médical attendance. ■ 

A decree may be entered accordingly, with costs. 



UNITED STATES v. PLAISTOW. 

(District Court, W. D. New Yorlc. xVugust 2, 1910.) 

1. Aliens (§ 65*) — Natuealization — Service in Marine Corps — Tekm. 

Act July 26, 1894. o. 165, 28 Slat. ,124 (U. S. Conip. St. 1901, p. 13.32), 
provldéd that an aJien 21 years of âge and upwards, wlio had served oue 
enlistment In the United States Marine Corps and had been honorably 
discharged, might become a citizen without prier déclaration of his in- 
tention to become such, and Naval Appropriation Act March 3. 1901, e. 
852, 31 Stat. 1132 (U. S. Gonip. St. 1901, p. 1095), rediiced the terni of en- 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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listnieut in the Marine Oorps from flre years to four, neld, that service 
of an entire terni of enlistment was a jurisdictional prerequisite to cit- 
izenslilp by an alien who had enlisted in tlie Marine Corps and applled 
for «itizenship wlthout flrst declaring his intention to become a citizen, 
and he, liaving been dlscharged for a physical dlsabllity before tlie terni 
of his enlistment explred, could not become a citizen by proving hls good 
moral charaeter and his honorable discharge. 

[Ed. Note. — For other cases, see Allens, Dec. Dlg. § 65.*] 
2. Aliens (§ 71%,* New, vol. 7, Key No. Séries) — Natub.\lization— Certiïtt- 

CATE OF CiTIZENSJlIP — ^CaNCELLATION. 

Naturalization Act June 29, 1906, c. 3592, § 15, ."îe Stat. 601 (U. S. Coinp. 
St. 1901, p. 485), provides that it shall be the duty of the United States 
district attorneys for the respective districts, on affidavlts showlng cause 
therefor, to instltute proceedlngs In any court having jurlsdlctlon to nat- 
uralize aliens. In the judlclal district in which the naturalized citizen niay 
réside at the tlme of brlnglng the suit, to set aside and cancel a certlfl- 
cate of cltlzenship for fraud, or because the certiflcate was illegally pro- 
cured. Hcld, that where a certiflcate of citizenshlp was issued by a state 
court to an alien who had not served a fuU term of enlistment in the 
Marine Corps, on a certiticate of his honorable diseharge and proof of 
good charaeter, wlthout hls having previously declared hls intention to 
become a citizen, such certiflcate was subject to vacation In a suit in a 
fédéral court at the instance of the United States. 

Suit by the United States against Thomas Plaistow to cancel a cer- 
tificate of citizenship. Application granted. 

John Lord O'Brian, U. S. Atty. 
J. L. Hurlbert, for défendant. 

HAZEL, District Judge. [1] The facts in this case are not in dis- 
pute and only questions of law are in controversy. The government 
has fîled its bill of complaint under section 15 of the naturalization 
act of June 29, 1906 (36 Stat. 601, c. 3592 [U. S. Comp. St. Supp. 
1909, p. 485]), for decree canceling the certiflcate of citizenship of 
the défendant, Thomas Plaistow, who was born in England, and who, 
on June 23, 1903, enlisted in the United States Marine Corps, and 
subsequently, on July 2, 1906, at Mare Island Navy Yard, received 
his honorable discharge. During the period of his service, which con- 
tinued for three years and eleven days, he was on duty in the Philip- 
pine Islands, in China, and in Japan, and his discharge was issued be- 
cause of physical disability. 

In the year 1909, he appHed to the Suprême Court of the state of 
New York, in this judicial district, for citizenship, without having 
previously declared his intention to become a citizen. On the hear- 
ing at the regular term of court he ofifered in évidence his honorable 
discharge from the United States Marine Corps, asserting his right 
to citizenship upon giving évidence of his good moral charaeter and 
without having previously obtained "first papers." The government 
objected to the issuance of an order of naturalization to him, on the 
ground that he had not served "one enlistment in the United States 
Marine Corps," and therefore he was not entitled to citizenship with- 
out first declaring his intention to become a citizen. Act July 26, 
1894, c. 165, 28 Stat. 124 (U. S. Comp. St. 1901, p. 1332), provides as 
follows : 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Any aHen of the âge of twenty-one years and upwaras who has enlisted 
or may enlist In the United States Navy or Marine Corps, and has served or 
may hereafter serve flve consécutive years m the United States Navy or one 
enlistment in the United States Marine Corps, and has been or may hereafter 
he honorably discharged, shall be admltfed to beconie a citizen of the United 
States upon his pétition, without any previous déclaration of his intention to 
become such; and tlie court admitting such alien shall, in addition to proof 
of good moral character, be satisfled hy compétent proof of such person's serv- 
ice in and honorable discharge from the United States Navy or Marine Corps." 

The court overruled the objection of the government, holding as a 
matter of law that he had served one enlistment in the Marine Corps, 
and a certificate of naturalization was issued to him. The défendant 
hère contends that this court is without power to cancel the certificate 
of naturalization granted by the state court, and, if an error of judg- 
ment or of law was committed by the court admitting him to citizen- 
ship, the remedy was by appeal or review, and not by action in equity 
for annulment or cancellatfon of the certificate of naturalization. The 
question , submitted is important, and a conclusion has been reached 
adverse to the contention of the défendant, though not entirely with- 
out difficulty or doubt. 

At the time the act of 1894 was passed the term of enlistment in 
the Marine Corps was five years, but later Naval' Appropriation Act 
March 3, 1901, c. 852, 31 Stat. 1132 (U. S. Comp. St. 1901, p. 1095), 
enacted: 

"That hereafter the enlistment into the Marine Corps shall be for a period 
of not less than four years." 

Whether such act was drawn to the attention of the state court for 
interprétation does not appear. Whatever may be the commonly ac- 
cepted or technical définition of . the term "enlistment," certainly the 
statute makes it clear that the contract of the défendant to voluntarily 
serve the government in the Marine Corps was for a definite and posi- 
tive term of four years. His right to naturalization without any previ- 
ous déclaration of his intention to become a citizen dépends upon the 
interprétation of both provisions. His actual service of one enlist- 
ment of four years was a jurisdictional fact, and in my opinion he 
could not be legally naturalized without strict compliance with the 
conditions imposed by Congress. As said in United States v. Spohrer 
(C. C.) 175 Fed. 440: 

"He may aecept the ofCer and beconie a citizen upon compliance with the 
prescribed conditions, but not otherwise. His daim Is of favor, not of riglit. 
He can only become a citizen upon and after a strict compliance with the acts 
of Congress. An applicaut for this high privilège is bound, therefore, to con- 
form to the terms upon which alone the right he seeks can be enforced. It 
is his province, and he is bound, to see that the jurisdictional facts upon 
whlch the grant is predlcated actually exist, and if they do not he takes noth- 
ing by his paper grant." 

On reâding the act of July 26, 1894, it will be noticed that aliens 
enlisting in the navy and applying for citizenship were required to 
show that they had served an enlistment of five consécutive years, 
where they had not previously declared their intention to become cit- 
izens, and Congress undoubtedly made no distinction between enlist- 
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ments in the Navy and in the Marine Corps ; but its subséquent action 
of lessening the term of enlistment in the Marine Corps to four years 
opérâtes to enable such ahens to become naturalized at the end of 
their enlistment and before the expiration of five years. Certainly 
it did not intend that an alien who received an honorable discharge 
within the four-year period should be entitled to naturalization with- 
out having declared his intention to become a citizen. 

[2] This brings me to the next question, namely: Has this court 
power to annul or cancel the certificate of naturalization issued by the 
State court? The statute provides: 

"That it shall be the duty of the United States district attomeys for the 
respective districts, upon affidavit showing good cause therefor, to institute 
proceedings in any court having jurisdiction to naturalize aliens In the judi- 
eial district in which the naturalized citizen may réside at the time of bring- 
ing the suit, for the purpose of setting aside and cancellng the certificate of 
cltizenship on the ground of fraud or on the ground that such certificate of 
citizenship was illegally procured." 

It is évident that Congress intended to provide procédure for the 
cancellation of certificates procured by fraud or illegally, irrespective 
of the statute of limitations on the fraudulent act, though it may be 
doubted whether the government is bound by the statute of limitations 
in actions for fraud, or whether the time to appeal or for review had 
expired. The doctrine that the décision of a court, even if erroneous, 
cannot be collaterally attacked, is not thought to hâve application to 
the facts under considération ; and, if we give effect to the présent 
naturalization law, it must follow that the décision of the state court 
that the défendant was entitled to natui-alization by virtue of his hon- 
orable discharge was a légal error, and the certificate was illegally pro- 
cured by the défendant. U. S. v. Simon (C. C.) 170 Fed. 680. 

There hâve been a number of décisions in the fédéral courts con- 
struing section 15 of the act of June 29, 1906, and save in one in- 
stance they hâve uniformly held that, where a certificate of naturaliza- 
tion is illegally granted by a state court, a District Court of the United 
States for the district in which the naturalized citizen résides has ju- 
risdiction at the instance of the United States to cancel and vacate it. 
U. S. V. Nisbit (D. C.) 168 Fed. 1005; U. S. v. Mansour (D. C.) 170 
Fed. 671; U. S. v. Simon, supra; U. S. v. Meyer (D. C.) 170 Fed. 
983; U. S. V. Spohrer, supra; U. S. v. Schurr (D. C.) 163 Fed. 648; 
U. S. V. Van Der Molen (D. C.) 163 Fed. 650. Ail thèse cases, save 
two, relate to the personal fraud of the applicant; but the Nisbit, 
Meyer, and Van Der Molen Cases are directly in point. 

In United States v. Nisbit, supra, the error related to the considéra- 
tion by the court of dépositions not taken in its présence and not given 
under the exception of section 10. In United States v. Meyer, supra, 
the state court held that the widow of an alien who had been hon- 
orably discharged as a soldier, but who died before naturalization, was 
entitled to admission as a citizen without declaring her intention ; but 
Judge Whitson said: 

"But elearly this was an erroneous construction. There was no authority 
of law for such procédure. It was void for want of it. The court exceeded 

189 F.— 64 



1010 189 FEDERAL REPORTER 

its jurisdictlon, and, havlng done so. this court, by vlrtue of the {ict of Con- 
gress, is empowered to cancel the certificate for îUegality." 

In United States v. Van Der Molen, supra, the state court admitted 
to citizenship an alien before the two years had expired foUowing the 
date of the déclaration of intention. The court admitting the alien 
to citizenship, construing section 4 of the act, held that the two-year 
limitation applied to the date of admitting to citizenship and notto 
the time of filing application therefor. This construction in an action 
to cancel the certificate was held erroneous. 

Thèse cases, however, are not left entirely unchallenged (U. S. v. 
Andersen [D. C] 169 Fed. 201) ; but the undoubted weight of au- 
thority is in favor of the holding that the act authorizes: any court 
having jurisdiction to naturalize aliens to entertain jurisdiction of a 
suit of this description, and that an admission to citizenship through an 
erroneous construction of the act is an illégal procurement thereof. 
This court is naturally reluctant to hold that the judicial act admitting 
the défendant to citizenship by a court of equal jurisdiction may be 
nullified in an independent suit brought in this jurisdiction, for at first 
blush such an action would seem to présent an anomalous situation. 
But Congress clearly intended to provide procédure for nullifying cer- 
tificates fraudulently obtained, and for correcting misinterpretations 
or misapplications of the acts of the courts. The term "illegally pro- 
cured" is not limited to irregularity of procédure, but also dénotes the 
détermination by the court contrary to law of the matter submitted 
to it. Tiedt v. Carstensen, 61 lowa, 334, 16 N. W. 214. 

It appearing herein that four years had not elapsed between the time 
when the défendant enlisted in the Marine Corps and his honorable 
discharge, the court is constrained to hold that the certificate of nat- 
«ralization was unlawfully issued to him by the state court and must 
be canceled, as provided by section 15 of the naturalization act. 



In re O'NEIL et al. 
(nistrict Court, N. D. New York. September 11, 1911.) 

1. BAÎJKRtTrTCY (■§ .340*) — Peovable Debts. 

Evidence held to susstaiti the flnding of a référée that a note ronde by 
a liankrupt to his wlfe prier to his banlcrupte.v, indorsed by her and dis- 
coiuited at a banl:, and whlch was taken up by him after the bankruptcy 
by the substitution of another siniiiar note, was thereby paid and satls- 
fled in accordance with thè intention of the parties, and could not be 
proved by his wife against the bankrupt estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 340.*] 

2. BiLLS AND Notes (§ 499*) — 'Renewal of Note— Pbesumption of Payment 

or Old Note. 

ïhere is a presumption, when a note Is renewed in due course at a 
bauk by the note of the same maker and indorser, that the old note Is 
paid, if taken up; but such presumption may be rebutted by facts and 
circumstances showlng a différent intent on (the part of ail the parties. 

[Ed. Note. — For other cases, see Bllls and Notes, Cent. Dig. §§ 169.5- 
1697; Dec. Dig. § 499.*] 

•For other cases see same toplo & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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In the matter of John G. O'Neil and Robert B. Doubleday, as in- 
dividuals and as copartners in the firm of J. G. O'Neil & Co. On 
review of order of référée disallowing daim of Eloise C. Doubleday 
for $443.75 against the estate of Robert B. Doubleday, and also re- 
ducing another claim of said claimant from $108.21 to $61.20. Af- 
firnied. 

T. B. & L. M. Merchant, for trustée and creditors. 
E. K. Clark, for claimant. 

RAY, District Judge. The réduction of the claim of $108,21 to 
$61.20 is so clearly right that nothing further need be said. 

[1] The correctness of the order disallowing the claim of Eloise C. 
Doubleday for $443.75 dépends on whether or not the évidence in fa- 
vor of the claim so clearly preponderates in favor of the claimant that 
the référée was not justified in finding the crucial fact against her. 
There was a conflict of évidence, and the référée might hâve found the 
other way. He heard and saw the witnesses, and so far as their cred- 
ibility is concerned was better able to arrive at the truth than this 
court can be. 

Prior to April 3, 1906, Robert B. Doubleday had made certain notes 
for small amounts payable to the order of Eloise C. Doubleday, which 
were discounted at the Binghamton Trust Company, Binghamton, N. 
Y. On that day thèse small notes were aggregated as to amount, and 
Robert B. made a note of $450.74, payable to the order of Eloise, due 
three months from date, and this was discounted by said trust Com- 
pany, and the small notes canceled and delivered to Robert B. July 
3, 1906, this note was renewed at $429.29, $20 being paid, and the old 
note was surrendered to Robert B. October 3, 1906, this last note was 
renewed at $430.74, and the old note surrendered to Robert B. Janu- 
ary 3, 1907, this note, was renewed at $437.19, and the old note sur- 
rendered to Robert B. April 3, 1907, this note was renewed, it is 
claimed, at $443.75, and the old note delivered to Robert B. July 3, 
1907, this note was renewed, it is claimed, at $443.40 (due in three 
months), and the old note of $443.75 was delivered to Robert B. The 
différences in amount arose from small payments ; the interest some- 
times being paid, and sometimes added to the new note. 

AU of thèse new notes were payable to the order of, and indorsed 
by, Eloise C. Doubleday ; and the trustée and creditors contend that 
the old notes were paid by the new ones and that such was the intent 
of the parties. The claimant, Eloise C. Doubleday, asserts that she in 
fact, by Robert B., paid the note of April 3, 1907, on July 3, 1907, and 
took same up, and became the owner of same, and lias held the same 
as owner since, and that the note of July 3, 1907, was in effect a new 
and an independent transaction. October 19, 1907, the note of 
$443.40, dated July 3, 1907, past due, was in fact paid by the claimant. 
On that day she gave her individual note in payment tliereof, secured 
by collatéral. June 18, 1907, the firm of John G. O'Neil & Co. made 
a gênerai assignment for the benefit of their creditors, and June 24, 
1907, the pétition in bankruptcy was filed, and folio wed by adjudica- 
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tion. The adjudication related back to thè filing of the pétition, and 
hence the note of July 3, 1907, is not provable in bankruptcy. 

About July, 1908, the claimant procured f rom the Bingharaton Trust 
Company an assignaient to herself of the note of April 3, 1907, on 
which she bases her claim. In point of fact, July 3, 1907, the new note 
of $443.40, dated that day, made by Robert B. Doubleday, and in- 
dorsed by Eloise C. Doubleday, the claimant, took the place of the 
note of April 3, 1907, for $443.75, as the new note, or its proceeds, 
paid it to the trust company, if it was paid at ail. The évidence f rom 
the officers of the trust company is that the note of April 3d was paid, 
so far as it was concerned, and absolutely surrendered by it to the 
maker. It is significan-t thât nothing was said to the trust Company by 
Doubleday that he was taking up the note of April 3d for his wife. 
The old note was surrendered by the trust company in exchange for 
the new one, as had been done before. Of course, the forms of dis- 
counting the new note and' xrediting the proceeds in payment of the 
old one Wére gone through with in due course of business. It is clear 
that the note of April 3d was paid and extinguished so far as the 
trust company was concerned. 

The référée, in rejecting the claim of Eloise C. Doubleday on this 
note of April 3, 1907, for $443.75, in effect finds that same was paid 
July 3, 1907, by Robert B. Doubleday, who gave his note, indorsed by 
Eloifee, or its proceeds, in exchange for same, and that such note did 
not pass to Eloise, or becorrie her property, but was surrendered to 
Robert B.^ the maker, and that the trust company had no interest in 
it thereafter, and no right or power to assign it, and that in fact Robert 
B. Doubleday canceled it when he took it from the trust company by 
tearing a pièce of his name theref rom, as had been and was his cus- 
tom. 

It stands to reason that the indorser of a note may furnish the 
maker, who is primarily liable for the payment thereof, the money 
(directiy or indirectly) to pay such note for such indorser, and the 
maker may make the payment, take up the note from the bank where 
discounted, and hold it for the indorser or deliver it to him. In such 
case there can be no question that the note so paid would become the 
property of the indorser, and a valid claim against thé maker in the 
hands of the indorser, although the bank from which it was taken and 
to whom it was paid by the maker for the indorser had no knowledge 
of the arrangement between the maker and the indorser. But such 
is not this transaction. The note, if paid at ail, was paid by the maker 
with his note, or the proceeds of his note, indorsed by the claimant 
hère. The trust company had it. It was its property, ând paid to it 
by the maker, and it ceased to exist so far as the trust company was 
concerned, and it could not assert it as a claim against either maker 
or indorser. The officers of the trust company say as to it the note 
was paid. It follows that the trust company could not transfer it a 
year later, as it did not own it, or any interest in it, or the debt rep- 
resented by it originally. If Eloise had paid it, and it was hers, why 
did she take an assignment of it a year later from the trust company ? 

It was, of course, possible for Robert B. and his wife, Eloise C., 
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to make an arrangement by which the note of April 3d should be pur- 
cliased by Robert B. as agent for Eloise C, using his own note, in- 
dorsed by her, to raise the money for the purchase. In such case 
Eloise C. would become indebted to Robert B. in the amount of his 
note, given by him and indorsed by her, to raise the money, and in 
such case it would be her duty to pay such note. It would be for her 
to pay — her debt. In view of the fact that bankruptcy proceedings 
had been commenced June 24, 1907, is it probable that Mrs. Double- 
day paid the note by that of her husband, indorsed by herself ? 

Under ail the évidence and circumstances in the case, and in view 
of ail that occurred, I think the référée was fully justified in refusing 
to find that Eloise purchased the note, or paid it, July 3, 1907, to the 
trust Company, by or through her husband. I think he was justified in 
refusing to find that she ever became the owner of the note on which 
her claim is based. If, July 3, 1907, after the gênerai assignment and 
the institution of the bankruptcy proceedings, Doubleday applied to 
his wife, the claimant, to take up the note of April 3d, why did she not 
make her own note, and pledge her stock as collatéral, and substitute 
it for the old note? If, July 3, 1907, Mrs. Doubleday told her hus- 
band, the maker of the note, she wanted it kept alive, and that she 
would buy it, and the new note was made by him and indorsed by her 
for the purpose of being exchanged for the old note, or to be dis- 
counted and the proceeds used to take up the old note of April 3d, 
for Mrs. Doubleday, and was so used, and if this old note was taken 
up in that way, and not canceled by the maker, but delivered to Mrs. 
Doubleday, the claimant, her claim is good, and should be allowed. 

But the référée has refused to find the facts that way, and as he 
saw the witnesses and heard them I am not justified in reversing his 
findings of fact. If the référée had found the arrangement or trans- 
action between Mr. and Mrs. Doubleday when the note of April 3d 
was paid to bave been as I hâve stated, and as the claimant's counsel 
contends it was, the légal effect would be plain enough, and it would 
be immaterial what the intent or purpose of the trust company was 
when it surrendered the note to Doubleday, or whether or not it was 
informed of such arrangement. Renewal notes do not always pay the 
note renewed — that is, taken up by the new note, which takes its place. 
It is of ten a question of intention, to be determined f rom ail the facts 
and circumstances attending the transaction. If the maker, indorser, 
and holder ail expressly agrée that the new note shall not operate as 
a payment of the old one, there is no pavment, and in such case the 
holder would be at liberty to sell it, or deliver it to the indorser, on 
receiving payment from him or her, or, if the indorser should pay it 
subsequently, it would belong to him for enforcement against the 
maker. 

[2] There is a presumption, when a note is renewed in due course 
at a bank by the note of the same maker and indorser, that the old note 
is paid if taken up. This presumption is easily rebutted by facts and 
circumstances showing a différent intent on the part of ail the parties. 
See Matter of Utica National Brewing Co., 154 N. Y. 268, 272, 48 N. 
E. 521, and cases cited; McEIwee v. Metropolitan Eumber Co., 69 
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Fed. 302, 310, 16 C. C. A. 232. Of course, I am not to be understood 
as holding that Doubleday, even though bankruptcy proceedings had 
been commenced against him, could not make his note payable to the 
order of his wife, and lend it to his wife for the purpose of being used 
by her to raise rnoney on her own account with which to pay the prior 
note of the husband indorsed by her ; but under ail the f acts and cir- 
cum stances of the case it seems improbable that any such thing ac- 
tually occurred. If the wife wanted money, she should hâve made her 
own note, with the husband for indorser. If her obligation in any 
form was to take the place of that of the husband, and she was to be- 
come the owner of his note, she should hâve made her own note, with 
the husband as indorser. 

I think the order of the référée, disallowing the claim, should be 
afiirmed. 



JUDGE V. NORTHERN PAC. RY. CO. 

(Circuit Court, D. Oregon. September 4, lOll.Ji 

No. 3,705. 

Careietîs (S 112*) — Action fob Loss of Pkoperty in TkansIt— Défenses— II- 

LEGALITT OF CONTKACT. 

When a carrier nccepts and takes charge of property for transporta- 
tion, it becomes tbe bailee tbereof, and tlie law imposes upon it, in tlie 
absence of a biiicliug eontract limiting Its liability, tlie duties of eltiier a 
comrnon or private carrier, aecording to the facts. for tlie violation of 
which it will be iiable, rogardless of the légal sufflcleney of the eontract 
of carriage. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. il 480, 484, 485; 
Dec. Dig. g 112. »J 

At Law. Action by Charles Judge against the Northern Pacific 
Railway Company. On demurrer to portion of answer. Sustained. 

Frank C. Hesse, for plaintif?. 

George T. Reid, J. W. Quick, and L. B. da Ponte, for défendant. 

BEAN, District Judge. Action to recover damages for the death 
of an animal belonging to the plaintiff while being carn'ed on defend- 
ant's train between Seattle and Portland. It appears from the com- 
plaint that in May, 1910, the plaintifï, who was the owner of a chim- 
panzee trained to perform in theaters and vaudeville, was under eon- 
tract with Sullivan & Considine, who were operating various vaude- 
ville theaters in the Northwest, to exhibit the animal at such theaters, 
and particul^rly at Seattle and Portland, for a stipulated sum per 
week, including transportation for himself and the animal; that, in 
order to transport their artists, actors, and vaudevillians, together with 
their baggage and property, Sullivan & Considine purchased of the 
défendant 25 or more tickets for use between Seattle and Portland, 
which entitled them to the use of a spécial baggage car suitable for 
the transportation of ail baggage, animais, paraphernalia, and scenery 

•For other cases gee same toptc & § nuhbkb in Dec. & Am. Digs. 1M7 to dat«, t Rep'r IndexM 
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of any and ail of their actors and performers, but when the plaîntiff, 
who was entitled to transportation for himself and animal on sucli 
tickets, tendered the animal to the railway company, the spécial 
baggage car provided by it was not in suitable or proper condition to 
convey the same, and, by arrangement with the agents of the défend- 
ant, it was put in the gênerai baggage car, and, while en route to Port- 
land, was killed through the négligence of the défendantes agents in 
placing it against the radiator and carelessly and negligently turning 
on the steam. 

The défendant, after denying many of the material allégations of 
the complaint, pleads as one of its separate défenses in substance that 
under its tariff, as filed with the Interstate Commerce Commission and 
in force at the time of the alleged shipment, it was unlawful for it 
to carry, as baggage, live animais as part of theatrical paraphernalia 
or property, except in a spécial car, and then only upon the exécution 
of a release relieving the company from liability as a common carrier 
and from ail claims or demands whatsoever which may arise or 
accrue by reason of any or ail loss or damages in the transportation 
thereof, and that the contract of carriage alleged in the complaint 
was in violation of this provision, and consequently of the interstate 
commerce act, because it granted the plaintiff spécial rights and 
privilèges not accorded to other shippers similarly situated. 

The plaintiff bas demurred, on the ground that this matter con- 
stitutes no défense, and in my opinion the demurrer should be sus- 
tained. If the animal was delivered to and accepted by the défendant 
for transportation, and it undertook the performance of such carriage, 
it thereby assumed the duties of either a common or private carrier 
— a question not necessary to consider at this time — in référence 
thereto, and cannot escape liability for a failure to discharge its 
duty while the animal was in its possession, on the ground that the 
initial contract of carriage was illégal. Insurance Cos. v. Carriers' 
Co., 91 Tenu. 537, 19 S. W. 755 ; Pond-Decker Lmbr. Co. v. Spencer, 
86 Fed. 846, 30 C. C. A. 430; Merchants' Cotton Ex. v. N. A. Ins. 
Co., 151 U. S. 368, 14 Sup. Ct. 367, 38 L. Ed. 195._ A contract of 
carriage in violation of the interstate commerce law is void and can- 
not be enforced, and probably the carrier, after having entered upon 
the performance, may withdraw therefrom without being liable for 
breach of the contract. Melody v, Gt. Nt. Rv., 127 N. W. 543, 30 
L. R. A. (N. S.) 568. 

But when a carrier accepts and takes charge of property for trans- 
portation, it becomes the bailee thereof, and the law imposes upon it, 
in the absence of a binding contract limiting its liability, the duties 
of either a common or private carrier according to the facts, for a 
violation of which it will be liable, and this regardless of the légal 
sufficiency of the contract of carriage. The liability in such cases 
arises out of the possession of the property by the carrier under a 
contract of affreightment, and the duties and obligations which the 
law imposes upon it in référence thereto, and not wholly out of the 
agreement under which the property was delivered to and accepted 
by it. The Interstate Commerce Commission forbids rebates, spécial 
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rates, préférences, etc., and makes ail agreements in référence thereto 
void, but it does not make the contract of affreightment otherwise 
void, and there is nothing in the law which will excuse the carrier 
from liability when it has accepted property for transportation under 
such 3 contract. The demurrer as to the third affirmative défense 
is therefore sustained, and in ail other respects overrided, 



EX parte GLUCKSMAN. 
(Circuit Court, S. D. New York. February 6. 1911.7 

1. EXTBADITION (i 14*) PBOCEEDINGS— FiNDINQS BY CoMMISSIONEB— SUÏTT- 

ciBNCT OF Evidence. 

In extradition proceedlngs it Is suffieient that there Is some évidence 
to warrant tlie commissloner In holding the accused person ; proof suffi- 
dent to sustaln a conviction on trial of an Indictment is not requlred. 

[Ed. Note. — For other cases, see Extradition, Cent Dlg. §§ 15, 16; Dec. 
Dlg. S 14.*] 

2. Extradition (§ 14*) — PEOCEEDiNas— Evidence. 

In proceedings to extradite one accused of forgéry, the papers which 
were forged belng sufflciently described, It was immaterlal that they 
were referred to as "notes" and "bills of exchange." 

[Ed. Note. — For other cases, see Extradition, Cent Dlg. §§ 15, 16 ; Dea 
Dig. 8 14.*i 

3. Extradition (§ 9*)^Pboceedings— Description of Accused. 

That the name of the person sought to be extradited was spelled dlf- 
ferently in the Russlan papers, and in the papers vcrltten in the English 
language, was immaterlal ; the person may be held under an alias with- 
out knowledge of his true name. 

[Ed. Note. — For other cases, see Extradition, Cent Dig. §§9, 10; Dec. 
Dlg. § 9.*] 

4. Extradition (§ 14*) — SumCiENCT oi Evidence in Extradition Proceed- 

ings. 

Evidçnce held to warrant the commissloner in holding a person as the 
guilty party In extradition proceedings. 

[Ed. Note.— For other cases, see Extradition, Cent Dig. §§ 15, 16 ; Dec. 
Dlg. I 14.* 

Fugitives from justice under extradition laws, see note to In ro 
Strauss, 63 G. C. A. 104.] 

Writs of habeas corpus and certiorari for the arrest of Leibel 
Pincusov Glucksman, brought pending application for extradition. 
Writs dismissed. 

Coudert Bros, and Charles A. Conlon, for demanding government. 

Charles Dushkind, for défendant. 

COXE, Circuit Judge. In the Matter of Sternaman (D. C.) 77 Fed. 
595, I had occasion to examine the law applicable to proceedings of 
this character and find it unnecessary to repeat what was there said. 
That case was subsequently carried to the Circuit Court of Appeals 
(80 Fed. 883, 26 C. C. A. 214) which court also examined and stated 
the rules applicable to a proceeding of this character. The court 
says: 

•For otber canes isee Bame toplc &. % nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"The facts and circumstances proved authorized conflictlng presumptions 
and probabilitles as to her guUt or innocence, and It was the province of the 
commlssioner to détermine their import, and wliether tliey were such as to 
justify him in exereising liis power to commit her to custody pending tlie ac- 
tion of thê department of state. Xo useful purpose would be subserved by an 
analysis or discuission of tbe évidence." 

[1] It will be seen that, from the very nature of the proceed- 
ing, it is often impossible to obtain évidence necessary to sustain a 
conviction upon the trial of an indictment. Stich proof is not 
required. It is enough that there is some évidence to warrant the 
commissioner in holding the accusée! person. 

A confused mass of papers, some compétent and others incompé- 
tent, hâve been submitted, without index or systematic arrangement 
of any kind. I hâve read ail having any bearing upon the controversy 
and think they contain some proof to establish the follovi'ing proposi- 
tions : 

First. That in the summer of 1910 forged papers were uttered by 
a leather merchant residing at Lodz in Russia, named Leiba Gliks- 
man. 

Second. That thèse papers were given in exchange for merchan- 
dise, the name of Moschek-Leiba Tugendreich being forged thereon. 

Third. That the person who committed the forgery disappeared 
from Lodz prior to July 24, 1910. 

Fourth. That Leibel Pincusov Glucksman, a leather merchant for- 
merly living at Lodz, Russia, arrived at the Port of New York early 
in August, 1910. 

Fifth. That the person so arriving in New York, except in the 
matter of âge, he being apparently less than forty-five years old, an- 
.swers the description sent from Russia of the person who forged 
the instruments. 

Sixth. That the photograph attached to the papers sent from 
Russia is a photograph of the prisoner. 

[2] I do not overlook the argument of counsel that the commer- 
cial paper which was forged is referred to indiscriminately as "notes" 
and "bills of exchange." In my view this is wholly immaterial. Even 
in this country such papers are often referred to as notes or bills. 
Such exact nicety of description as is argued by the counsel for the 
prisoner is not required in a preliminary proceeding of this char- 
acter. 

[3] The papers which were forged being sufficiently described, it 
makes no différence what name is applied to them. It is a crime 
to forge and utter any pièce of commercial paper, whether it be 
called a bill or a note and whether the sum named therein be large or 
small. 

As before observed, this is not a trial upon an indictment, but a 
preliminary proceeding, the object of which is to bring the offender 
before a court having jurisdiction to try and punish him. Proof that 
the prisoner uttered a single forged note or bill of exchange is 
sufficient to justify his extradition. I also attach very little im- 
portance to the fact that the name of the prisoner is spelled difïer- 
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ently in the varîous papers. In thé Russian papefs ît is spelled LeiLa 
Gliksman and in the papers written in the English language it is fre- 
quently spelled Lewek Glucksman, the différence, it is thought, be- 
ing largely attributable to whether Polish, Russian or Yiddish is 
used. In any event, it is immaterial; if the prisoner be the person 
who committed the forgery he may be held under an alias, without 
any knowledge of his true name. 

[4] The only question which causes me any difïiculty is the ques- 
tion of identity. It would be more satisfactory if some one who knew 
the prisoner in Lodz could point him out as the forger or the person 
who passed the forged instruments. However, after examining ail 
the relevant papers submitted, I am unable to say that the Commis- 
sioner was without proof in holding the prisoner as the guilty party. 

Writs dismissed. 



O'CONNELL et al. v. AMERICAN TIRE INS. CO. OF PHILADELPIIIA, 

(Circuit Court, N. T>. California. August 24, 1911.) 
Insurance (§ 579*) — Impeachment fob Fraud— Action at Law in Feoebai, 

COUHT. 

Where plaintiEfs surreudered an Insurance policy after a loss, the 
amount of whieh. recoverable on the poUcy, was utillquirVited, and execut- 
ed a formai release of ail daims thereunder, with full Ijnowledge of its 
contents, on payment to tîiem of 50 p&r cent, of the face of the pollcy, 
the transaction was a compromise and settiement, and, even though pro- 
cured by the fraud of défendant, is a bar to au action at law on the 
policy In a fédéral court. 

[Ed. Note.— For other cases, sée Insurance, Dec. Dlg. § 579.*] 

At Law. Action by John O'Connell and others, executors, againsi 
the American Pire Insurance; Company of Philadelphia. Judgment 
for défendant. 

Daniel O'Connell, for plaintifïs. 
Goodfellow, Eells & Orrick, for défendant. 

VAN FLrEET, District Judge. The action îs one at law. and pro- 
ceeds upon the theory that an ascertained indebtedness under the 
policy sued on existed in favor of plaintiffs as against défendant, 
which was due and owing, and that plaintiffs were induced by the 
fraudulent représentations of defendant's agent to give a receipt in 
full upon the payment of $3,000, that this receipt was given without 
considération, and that défendant remains indebted to plaintiffs in 
the balance of $3,000, for which recovery is sought. 

The évidence wholly fails to sustain this theory. It shows that the 
amount due on the policy, if anything, had never been determined be- 
tween the parties, but that défendant, through its agent, represented 
to plaintiffs, in substance, that the company was "down and out" and 
unable to continue in business ; that if the plaintiffs would accept 50 

•For other cases see saine topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexos 
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per cent, of their claim, or $3,000 — one-half the face of the policy — 
and give a release of ail claim under the policy, défendant would pay 
that sum, but that it could not pay more to anybody, and that if plain- 
tiffs did not accept that sum they might not get anything; that plain- 
tiffs accepted this offer and vvere given a check for $3,000, in consid- 
ération of which they execufed and delivered to défendant, with full 
knowledge or opportunity to know the nature of the documents, a 
receipt wherein it was recited that the amount received was "in full 
of ail claims for loss or damage by fire," etc., and accompanied this 
receipt by a formai release, in which it was stated that the said suni 
was paid "in full satisfaction of ail claims for loss or damage" under 
the policy, and that "in considération of this payment the policy is 
hereby canceled in full and surrendered to the company," and plain- 
tiffs thereupon surrendered the policy to the défendant. Thèse facts 
do not warrant a judgment for plaintifïs. 

It is not an instance of the giving of a mère receipt in full on the 
payment of a part only of an established indebtedness, but is an in- 
stance of the compromise of an unliquidated demand, wherein for a 
stipulated payment the entire claim was settled, and a formai release 
of ail further demand arising thereon given. As against such a trans- 
action, even if induced by fraud, relief may not be had at law in the 
fédéral courts, wherein the distinction between légal and équitable 
remédies is still maintained, unaffected by any changes in the method 
of administering such remédies that may obtain under the législation 
of the state. 

The case disclosed by the facts is purely one of équitable cognizance. 
The only fraud which may be availed of in an action at law in a féd- 
éral court to avoid a formally executed release of the claim sued on 
is misrepresentation, deceit, or trickery practised to induce the exécu- 
tion of a release, which the signer never intended to exécute, and 
upon which the minds of the parties never met, and does not include 
any of those misrepresentations of fact which may hâve been resorted 
to in order to persuade the claimant to agrée to the release as actually 
made. 

The doctrine as stated is fully considered and declared by the Cir- 
cuit Court of Appeals of the Eighth Circuit in Pacific Mutual Life 
Insurance Co. v. Webb, 157 Fed. 155, 84 C. C. A. 603, wherein the 
authorities are carefully collated, and where the contrary view, taken 
by the Circuit Court of Appeals for the Sixth Circuit in Lumley v. 
Railway Ce, 76 Fed. 66, 22 C. C. A. 60, and Wagner v. National 
Life Insurance Co., 90 Fed. 395, 33 C. C. A. 12L is denied récognition- 
See, also, Cook v. Fidelity & Deposit Co., 167 Fed. 95. 101, 92 C. C. 
A. 547, decided by the Circuit Court of Appeals of this Circuit, wherein 
the rule announced in the first-mentioned case is approved of and fol- 
lowed. 

As this conclusion disposes of the case, it is unnecessary to consider 
the other questions discussed by counsel. 

The suggestion at the argument, that plaintiffs be permitted to 
amend their complaint to conform to the facts developed, cannot be 
entertained, since this would be to sanction under the guise of an 
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amendment an entire and fundamental change in tKe nature of the 
cause of action by transforming it from one at law to one in equity. 
While the rule of the statute authorizing amendments is a Hberal one, 
it is not sufficiently so to justify such a course. 

The judgment must go for défendant for its costs. 



STEAMSHIP DEN OF OGIL CO., Limited, v. STANDARD OIL CO. 
OF NEW YORK. 

(District Court, S. D. New Yorlî. August S, 1911.) 

1. Shippinq (§ 147*)— FiuîiGiiT— Short Dei.ivery. 

TJnder a provision iii a cliarter party of a vessel as a private carrier 
of oil in cases tliat tlie cargo sliould be received and delivered alongside 
within reacli of the vessel's tacliles, and that tlie ship sliould receive a 
stated sum for eacb case delivered whether fuU, part fuU or enipty, 
proof tliat tlie vessel received the numher of cases stated in the bills of 
ladlng, that none wer& stolen during the voyage, and that ail on board 
Vfere delivered alongside by her tackles into lighters, entitles her to 
frelght on ail shoven by tlie bills of lading, althougb there may hâve been 
a shortage vvhen the oil reached its destination. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 147.*] 

3. Shipping (§148*) — Feeight— Déduction fok Damage to Oaego by Steve- 

DOKE. 

Where such charter provided that the vessel's stevedore for loadlug 
and unloading should be approved by the charterer, and his agent refused 
to permit the master to discharge a stevedore for rough handling of the 
cargo in unloading, the charterer was not entitled to make a déduction 
froni frelght on account of breakage by such stevedore. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 148.* 
Déductions and ofCsets from charter bire of vessel, see note to Tvveedie 
Trading Co. v. George D. Eniery Go., 84 O. 0. A. 254.] 

In Admiralty. Suit by the Steamship Den of Ogil Comi^any, ]l,im- 
ited, against the Standard Oil Company of New Yorlc. Decree for 
libelant. 

Convers & Kirlin (Charles R. Hickox and Russell T. Mount, of 
counsel), for libelant. 

Burlingham, Montgomery & Beechér (Charles C. Burlingham and 
Robinson L,eech, of counsel), for respondent. 

HOLT, District Judge. This suit is brought by the owner of the 
steamship Den of Ogil to recover an amount deducted by the respond- 
ent from the amount claimed by the libelant to be due for charter hire. 
The steamer was chartered to the respondent to carry a cargo of oil 
on a voyage from New York to Penang, Singapore, Macassar, and 
one port on the north coast of Java. The respondent owned the cargo, 
and was both consigner and consignée. The steamer, therefore, was 
a private, and not a common, carrier. The charter party provided 
that the charterer should pay for the use of the vessel "20^ cents on 
each and every case delivered, whether full, part full or empty," and 
that the cargo was "to be received and delivered alongside, within 
reach of the vessel's tackles." It also contained the following pro- 

♦For other cases see same toplc & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vision: "The vessel's stevedore, for loading and discharging, to be 
approved by the charterer or his agents." The oil was carried in 
wooden cases, each inclosing two tins çontaining five gallons each. 
Two bills of lading were issued, one for 68,045 cases consigned to 
Penang and Singapore, and one for 103,000 cases consigned to Macas- 
sar and Sourabaya. The steamer proceeded to the four ports in turn, 
discharged its entire cargo, and claimed compensation at the rate of 
20y2 cents for each of 171,045 cases, the number stated in the bills of 
lading. The respondent deducted $6.48 for alleged shortage of Zy^ 
cases at Singapore, $314.68 for alleged shortage of 163 cases at Sour- 
abaya, and $172.25 for alleged damage from breakage of cases while 
discharging at Macassar, making in the aggregate $493.41, which this 
suit is brought to recover. 

[1] The respondent has ofïered no évidence in this case. There 
is no affirmative proof, either of shortage or damage in delivery. As, 
however, the charter hire agreed on was 201^ cents for each case de- 
livered, the libelant must establish that the number of cases mentioned 
in the bills of lading were delivered. The évidence satisfies me that 
the number of cases stated in the bills of lading were taken on board 
at New York, that none of them were stolen or abstracted from the 
steamer on the voyage, and that ail the cases in the ship were delivered 
alongside by the vessel's tackles. It follows, therefore, that the num- 
ber of cases stated in the bills of lading were delivered over the ves- 
sel's side. If that number did not reach the go-downs, the steamer 
was not responsible. There were opportunities for .stealing during the 
transportation on the lighters and buUock carts from the steamer to 
the go-downs, and in my opinion any shortage which occurred was 
caused by thefts at that time. 

[2] In respect to the respondent's déduction for damage from 
breakage of cases at Macassar, in the first place, there is no évidence 
on the subject in the case, except that of the captain, who admits that 
the stevedore at Macassar did some damage from rough handling of 
cases in unloading. By the terms of the charter party the stevedore 
for loading and unloading is spoken of as the vessel's stevedore, but 
it is provided that he is to be approved by the charterer. The steve- 
dores, in fact, at the first three ports were selected by the respondent's 
agents there. But they were paid by the vessel, and are to be re- 
garded, I think, as in the employ of the vessel. The évidence shows, 
however, that the captain, as soon as he noticed the rough handling 
of cases by the Macassar stevedore, proposed to the respondent's 
agents to discharge him ; but they objected, stating he had the contract 
to transport the oil by buUock carts from the shore to the go-down, 
and that his discharge as stevedore would make trouble. As the steve- 
dore by the terms of the charter was to be approved by the charterer 
or his agents, no new stevedore could be appointed by the captain 
against the objection of the respondent's agents. I cannot see, there- 
fore, how the vessel is responsible for any damage caused by the nég- 
ligence of the stevedore at Macassar in handling the cases. 

My conclusion is that the libelant is entitled to a decree for the 
amount demanded in the libel. 



1022 189 FEDERAL REPORTER 

In re FREEZB. 

(District Court, D. Oregon. September 4, 1911.) 

Aliens (§ 68*) — Natubalization— SurriciENCY or Pétition— Vérification. 

AVhere a pétition for iiaturalization is properly verifled by the requisite 
iiumber of compétent vvitnesses in couformity with the requirement of 
Natiiralization Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (U. S. Comp. 
St. Supp. 1909, p. 478), prlor to the posting of notice, its sufflciency is not 
affected by tlie fact that the vvitnesses verifled the same on différent 
days. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-146; Dec. 
Dig. § 68.*] 

Pétition of Harvey Walter Freeze for naturalization. On objec- 
tion to sufficiency of pétition. Overruled. 

Walter H. Evans, Asst. U. S. Atty. 

BEAN, District Judge. Harvey Walter Ereeze, an alien, has 
applied to be admitted to citizenship. His pétition for admission was 
signed and verifled by himself and by one compétent wittiess on Mardi 
27, 1911, andby anotlier compétent witness on the following day. On 
the 28th, and after the pétition had been thus verifled by both wit- 
nesses, the clerk posted the notice reqviired by section 5 of the nat- 
uralization act. The proof submitted at the hearing as to the rés- 
idence, character, and gênerai qualifications of the applicant is en- 
tirely satisfactory. Objection is made, however, to his admission 
on the ground that his pétition is a nullity and void, because not veri- 
fled by each witness on the same day. 

Admission to naturalization is a privilège, not a right. Every 
State and nation must détermine for itself who shall be entitled to 
become members of its body politic and the terms and conditions upon 
which such rights may be acquired. Congress could therefore hâve 
provided that applications for admission should be verifled by two 
vvitnesses on the same date ; but I do not think it has done so. The 
law requires the pétition to be verifled by at least two compétent wit- 
nesses, and presumably it contemplâtes that it shall be so verifled 
at the time of its flhng; but, if this is so, the application of the petî- 
tioner, signed by himself and verifled by one witness, was not com- 
plète nor entitled to be filed until the 28th, when it was verifled by 
the other witness, and in contemplation of law it was not flled until 
that date, so that at the time of filing it was, in fact, verifled by both 
witnesses. 

I can conceive of no theory in law or in reason why a pétition may 
not be partly filled out on one day and completed on the next, pro- 
vided requisite notice of the application is immediately given. It is 
no doubt the better practice for both witnesses to sign and verify at 
the same time, and such should ordinarily be required; but circum- 
stances may arise where it is impossible or impracticable to do so. 

*For other cases see same toplc & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Where a pétition in due form, purporting to be verified by two wit- 
nesses, is filed, one of whom is in fact incompétent, it bas been held 
that it cannot be amended by being verified by another witness, and 
should be dismissed. U. S. v. Martorana, 171 Fed. 397, 96 C C. 
A. 353. But where the pétition is properly verified by the requisite 
number of compétent vvitnesses prior to the posting of notice, there 
is no occasion for amendment; for the pétition is complète and 
conformable to the law before any officiai action is taken thereon. 

The provisions of section 14 of the naturalization act providing 
that déclarations of intention and pétitions for naturalization shall 
be bound in chronological order merely define the duties of the 
officers having such matters in charge, and if they hâve so prepared 
and bound the applications that the provisions of the section cannot 
be observed it should not affect the right of the applicant, who has 
complied with ail the formalities of law and has shown himself en- 
titled to admission. The privilèges given him by statute should not 
be made subservient to mère matters of form. 



ELECTRIC RENOVATOR MFG. CO. v. VACUCM CLEANER CO. et al. 

(Circuit Court, W. D. Pennsylvania. October 7, 1011.) 

Xo. 9G. 
On rehearing. 
For former opinion, see 189 Fed. 754. 

ORR, District Judge. A rehearing was had this 9th day of Octo- 
ber, 1911, upon the motion on the part of the défendant to dissolve 
and vacate the preliminary injunction heretofore granted. The argu- 
ment on the part of the défendant indicated that it thought the injunc- 
tion was originally issued by the court upon the theory that the de- 
fendant had no right to assert title to its patent or to charge infringe- 
ment on the part of those using the patent. This was not the intent 
of the injunction, but it was to restrain the défendant from making 
threats or warnings against users when the défendant had not com- 
plied with the plaintiff's request that a proceeding to test the validity 
of the patent should be instituted. The notices sent out contained such 
Inaguage as the f ollowing : 

"You may sug.çest that your contrapt with the manufacturprs protects you 
from auy ultimate (ianiages tliat we niight claitn. We only ask yoii to look 
Into the standins of the people frorn \vh(rin you are buyiiifr. We think you 
will flnd that 90 per cent, of ail of the unllcensed manufacturers are not 
Btrong enough to afford any real protection." 

It appears that recently the défendant has eliminated that language 
from a circular letter which had been prepared and which it was ac- 
customed to send out. The court believes that the injunction, as modi- 
hed, in accordance with the opinion heretofore filed upon this question, 
should stand. 

End of Cases in Vol. 189 



